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sulted) .. 406 

Daya Kishen v. Mohammad Wazir Ahmad, 

30 Ind. Cas. 565; 13 A. L. J. 833. ( Relied 
on) .. 655 

Debendra Nath Sen v. Mirza Abdul Sema 
S roji, t Ind. Cas. 264; 10 C. L. J. 150. 
(Relied upon) .. 821 

Deby Das v M .hunt Ram Cliaran Das, 2 

C W N. 74. (Relied upon) .. 993 

Deendyal v. Jrgdeep Nara : n S.rgb, 3 C. 

198; 1 C Iv. R 49; 4 I- A- 247; 3 Sar. P. C. 

J- 73 °i 3 Suth. P. C. J. 408: i ind. Jur. 

6)4: 1 Ind. Dec. (n. s ) 715 (P. C.). (Con- 
side red) .. 406 

Dhanpat Mai v. Jhaggar Singh, 93 p. R. 

1 .08; 164 P. b. R. 1008; 133 P. W. R. 

1908 (P. B.). (Followed) .. 919 

Dhunw.nti Kucr v. Snco Shankar Lai, 51 
Ind. Cas. .874; •» P. I.. J. 340; (1921) Pat. 

364. ( Followed) .. 85# 

Dharara Kunwar v. Fakira, A. W. N. ((901) 

157 ( Followed ) .. 596 

Dhunno Kazi v. Empress, 8 C. J121; 10 C. 

L. R. 151; 6 Ind. Jur. 25I; 4 iDd. Dec. 

(m- s ) 77. {Distinguished) .. 987 

Dildar Husain v. Shco Naiain, 49 Ir,d. Cas. 

113; 41 A. 137; 17 A. L- J; 52. {Relied 
on) .. 824 

Dixon v. Winch, (1900) 1 Ch. 736; 69 L- J. 

Ch. 46^; 48 W. R. 612; 8* b. T. 437; 16 

T. L. R. 276. {Relied on) .. 579 

Dulloo Singh v. Deputy Inf pi ctor Gem ral 
of Police, C. J. D., Bengal, 65 Ind, Cas. 

370: 49 C. 551: 23 Cr. L. J. 138] (1922) 

A. I. R. (C.) 412. (Followed) 533 

Durga Parshad v. Hajari Si^gh, H Ind. 

Cas 1 ifc; 33 A. 790; 8 A. L- J. 1025. 

{Relied on) 663 

Dyal v. Narain D«6, 64 P. R. 1884. (Dis¬ 
tinguished) ,. 24 
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East Indian Railway Company v. Natlimal 
Bchari Eal, 39 Iud. Cas. 130; 30 A. 41 8; 

15 A. L. J. 321. ( Followed ) .. 262 

East Indian Railway Company v. Nilkanta, 

Roy, 22 Jnd. Cas. 679; 41 C. 576; 10 C. 

W. N. 95; 19 C. L. J. 142. ( Followed) . . 260 

Edulji & Co. v. Me. Donald, 55 p. R. iqoi 

(Followed) ' 64 

Emperor v. Dcbendra Pen had, 2 Ind. Co?. 

6*>i; 36 C. 573; at p 5845 13 C. \V. N. 

0731 9 C. D- J- 610; 10 Cr. I,. J. 01. 
(Relied on) . . 67 

-v. Gaueili Damo lar Savarkar, 3 

Ind. Cas. S541 34 B. 394 at p. |«.8; 12 

Bom. E-R 103:11 Cr. J, J. 264. (Follow¬ 
ed) . . 2CjCj 


-—-— V. Kehri, 39 A. 434; a A I.. J. 

310; A. W. N. (1907) 14.4 5 Cr. E. J. yo. 
(Followed) 

-—— v. Manik Rai, i* Ind. Cas. 589; 

83 A. 771; 8 A. E. J. q-> 5; 12 Ci. I,. J. 
405. (Followed) 

—-—— v. Mawaz, 18 Ind. Cas. 404; 13 

P. R. 1913 Cr.; 7 P \V. R. 1913 Cr ; 14 
Cr. E. J.*;; 39 P. L. R. 1913. (Follow¬ 
ed) 

-v. Nagan Chetty, 3 » M. 221; 17 

. M. E. J- 372; 0 Cr. E- J. 235. {Follow¬ 
ed) 

--- v. Pancliu Das, 58 Ind. Cas 929; 

47 C. 671 at pp. 69^,696, 24 C. W. N. 

501; 31 C. L. J. 4021 21 Cr. E. J. 849. 

(Relied on) 

-v. Surnamoyec Biswas 21 Jnd. 

Cas. 900; 41 C. 621; 4 Cr. I.. J 660. 

(F Mowed) 

Empress of India v. Ganraj, a A. 444; 4 

Ind. Jur. 581; 1 Ind. Dec. (n. s.) S51. 

{Explained) 

-v.Mulu, 2 A. G4G; 3 Ind. 

Jur. 263; 1 Ind. Dec. (N T . s ) 991. (Ex¬ 
plained) 

Enuga Sundarama Reddi v. Bezwada Patti- 
bhiramireddi, 42 Ind. Cas. 421{ (1917) 

M. W. N. 493; t E. W. 272. (Relied 

on) 

Esheucbui.dir Singh y. Samachurn Bhatto, 
H M. I. A. 7: 6 W. R. P. C. 57; 2 Ind. 
Jur. (N. s.) 87; 2 tar. P. C. J. 209; 20 E. 
R. 3. (Followed) 
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Fakirchand Motichand v . Motichand 
Hurruckchand. 7 B. 438; 8 Ind. Jur. 93; 

4 Ind. Dec. (v. s.) 294, (Relied on) .. 497 

Fateh Chand v. Rup Chand, 37 Ind. Cas. 

122; 38 A. 446; 18 Bom. L. R. gooj 20 
M. E. T. 481; 21 C. W. N. 102; 4 E. W. 

397 ; (I916) 2 M. W. N. 5671 26 C. L. J. 

182; 4 j I. A. 183 (P, C.). (Dislingnish- 

Pateh Din v. Qutab Din, 67 Ind. Caa. $11 9 °* 

3 D. 71 (1*22) A. I. R. (E.) 108. (Relied 
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Fazal v.Hashmati, 31 Ind, Cas. 014: 40 
P. R. 1916; 133 P. W. R. i<ji(. (Follow¬ 
ed) 

I'azal Rab c. Manziir Alim, d, 45 Jnd. Cas. 
773; -joA. 425; 16 A. I.. J. 433. (Relied 

on) 

Firens v. O Britn, (188/) • 1 Q. B. D. 21; 
32 E. J. M. C. 70. 31 \Y. R. C.p; 1 3 
C. C. 332; 47 J. P. 472. (Followed) 
Fillingbam v. Captain C. I. Dunn, 2-- Ind. 
Cas. 195; 8 P. R. 1 «»i 2tf> P. I., r. 
ini 3; 235 I‘. \V. R. 1013. ( Followed) .. 

Finn Ishar Das -1 harm Chand of Amritsar 
v. Finn Buta Mal-Durga Das of Amriisar, 
67 Ind. Cas 8;o; (:Qj 2)A. I. R. (I,.) 5^; 
j L. E. J. 423. (Relied on) 
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G. I. P. Railway Co. v. Amraoti Muniii- 
pali v, 16 Jnd Cas. 449; 8 K. I,. 1 . j o7 . 

(Relied on) 

Gaj Kumar chauder v. Syed Falamat Ali, 
32 Ind. Cas. 7-6; 12 A. 8 ; 1; A. I.. J. 

t 0 s"; > V. 1’. I.. R. ( \ ) 1 4?. ( Followed) .. 

Gajadhar Singh v. Kishcn Jiwan 1 al, 42 
Ind Cas. 93; 39 A. 641; 15 A. L. J. 734. 
( Followed ) 

Gajja >and v. Emperor, 64 Ind. Cas. y o; 
2 I.. 2 8t; 8 P J,. R. 1..22; 23 Cr. L. J. 20. 
(Relied on) 

Ganapati v. Chat Ini, 12 M 223; 4 Ind. Dec. 

(n. s.) 503. (Followed) 

Ganesh Pab Xaik v. Vithal Vara an 


4*0 3 A. 
(Relied 
• • 

Iud. Cas. 
( Follow- 


Mabalya, 19 Ind. (.as. 475; 37 B. 38;; 13 
Bom I . R. 2 44. ( Relied on) ,. 

Gauesh Dutt Thakoorv. Jt wadi Ihakooraiu, 
1 C. 2G?; 14 M. I„ J. S; 31 I. A. i» ; 8 C 
X. i4(,*S Sar P. C J. 37',' 6 Bern. 
L. R. 1 (P. C.). (Followed) 

Ganga Ram v. Miliin I.al, 28 A. 

L. J. T87; A. \Y. >.\ (190O) 7' 
on) 

Ganga Singh v. Ram Sarup, 33 

11.; 38 A. 227; H A. E. J. 252. 
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Gangabai v. Basvant, 3 Ind. Cas. 8Cf; 34 B. 
17S 12 Bom. L. R. 143: (Distingrisk¬ 
ed) 

Gangadharrao VtnkaUsh v. Shidramapa 
Balapa Desai, )8 B. 5S6; 9 Ind. D t c. 
(n. s.) 899. (Relied upon) 

Ghansham Das v. Hardci, 32 Ind. Cas. 

3S0; 2 O. E. J. 3O2. (Distinguished) 
Ghansham Singh v. Bhola Singh, 74 Ind. 
Cas. 411; 21 A. I.. J. 46s: (1923) A. J. R. 
(A.) 490; 45 A. 506; ( Distinguished) 

Ghansham Singh v. Teg Bahadur Singh, 13 
Ind. Cas. 191; 9 A. E. J. 406. (Dis- 
tingnis hed) 

Ghazi v. Sukru, 19 A. 51 51 A. W. N. (1897] 
139; 9 Ind. Dec. (n. s.) 33. (Relied on) M 
Ghazidin v. Fakir Eakbsh,7 A. 731 A. W 4 
N. (1884) *2 6j 4 Ind. Dec. (N.'s) 301. 

(Relied yn) 3 
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Ghelabhai Punsi v. Hast Indian P ninsular 
Railway C-.mpay, Os inj. Cas. 24 ; 45 »«. 

12 >1; 23 Bom. L. R. 525. (Dissented 

from) 

Ghilabhal Punsi v. Hast Indian Railway 
Company. 0; Ind. Cas. 241; 45 B. ion; 

2 3 H m. L R. S2 5. (Not lollow.d) 

Gh aa Singb v. Gajraj Singh. 33 Ind. fas. 

37 ; o. C. 28y; 5 O. L. J. 45. ( Follow¬ 

ed) 

Ghorey v. Shib Lai. 5S Ind. Cas. 41'; 18 
A. c. J 701; 2 IP P- L. R. (A.) 266. 

( Rel.edupon) 

Ghulam v. Jowala Singb, 48 Ind. Cas. 3O3: 

103 P. R. X>Ii>, 179 P. W. k. Ifylb: 13 ' 

P. L. R. I'»i8. (Dissented from) 

Ghulam Fatima v. Kalim.n, 50 ind. Cas. 

27*-; 127 P. R. iyiy. (Follow, d) 

Ghunsham Das v. Uma P rshad, 5° Ind. 

C-tS. 264. 1 5 N* L- R. 68; 1 7 A. L. J. .|i«.j 
'6 M. L. J. 4 8 ; -i Bom. I,. R. 4.2; 23 
c. W. N. 817; (1919) M. w. N. 51 1; M 
I.. W. 511; 1 U. P. L. R. (P. C.) 8n(P. C.) 
(Discussed and dissenhd ftom) 

Gill v. Var..da Raghavayya. 33 Ind. Cas. 

517; 43 M. 396; 33 M. L. J. 92; 11 L. W. 

174; (19 ') W. N. 124:27 M. Iy. T. 

I4O (Followed) 

Girdhar e Lall v. Kan'oo UU.i I. A. 3 1; 

14 B. L. R. 18322 W R. 56; 3 Sar P. 

C J. 350 (P. C.). (Relit d on) 

Gir sh Chandra chando v. Sirish Cha dra 
Das, 9 C. W. N. 2 35- (Distin :uished ) 

Godimella Ran gamma v. Panchangam 
Nara. imhacharyulu. 35 Ind Cas. *i 0 ; -1 
M. L. J. 2(>; (191 ) 2 M. W. N. 258. 
(Followed) 

Go«cald-s Gop Idas v. Puraumal Pr msukh- 
das, io C. 1 cm 5 at p 1 40; ii J. -A. 1.'.; 

8 Ind. Jur. 396; •, Sar. P. C. J. 5j3: 5 
Ind. Dec. (x. s.) 69: (P. C.). (Relied 

on) 

Gopal Chandra Neogy v. Bigoo Mislry, 8 
C. W. N. 7.). (Relied upon) 

Gupal Chund r v Gunamoni Daii, 20 C. 

570; io Ind. Dec. (n.3.) 251. (Consider¬ 
ed) 

Gopala Kunbi v. Ramkrislinapuri, 50 Ind. 

Cas. 9 \ ; 1 3 N. L. R. 95. (Followed) 
Gopalaratnaniayyar v. 13 pala >aiasimma 
Nayudu, 4 M. 9 ; 1 lud. Dee. (s s.) 

Hi 3. (Distinguished) 

G .p.mmal v. Srinivasa Iy ngrr, 27 Ind. 

Cas. 9ij; 8M I,. J. 96 (Followed) 

Goverdh ndas Vishin as v. kamchand 
Manjimal. 47 *nd Cas. 783; 12 S. 1 ,. R. 

41. (Followed) .. x041 

Govin aswami 'lhcvan v. Doraiswaini 
Pillai, 6 n- Cas, 78?.; 3 V M. 119; a*. M. 

L J. !«••: 8 M. L,. T. i3_; ( 9.,.) M. \V. 

N. 39 ’• . (A lied on) .. -016 

Great ndian P ninsular Railway Compa; y 
v. Ji an Rain-.Sir.ual Ram, 07 ,n . v.i8. 

664; 3 P* I«. f* 222; (1922) A. I. R.(Pat.)x 7. 
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P. L. R. 69; (it 23- A. I. R. (Pet.) 285; 
2 Pat. 4 2. (F.llow d) 

Groves v. Admiuistrator-G neral of Bengal, 
22 M. 119; 8 M. I. J 2 8 ; 8 Ind Dec. 
(N. s.) 84. (Not follower.) 

Gujar v. Auliya, 23 yud. CaS. 835; 78 P. R. 
19^4; 184 p. L. R l«,i.;; Ii9 P. W. R. 
1 914. i D issented from) .. 

Gulab v. Ram Singh, 102 P. R. 1890. 
( Followed) 

Gulab Ci and v. Sh. r Singh. 35 Ind. Cas. 
6 8; 1,9 P. W. R. 1 yi6; 8 P. L. R. x.,17. 

(Followed) 

Gur Rarayan v. Sheo I al Sin^h, 40 Ird. 
tas. 1; ^6 C. 566; 17 A. L. J- 66; 36 M. 

L. J. 68; o L \\. <35; 23 c. W. N. 521; 1 
U P 1 ..R (P. C.) 1; 12 Bur. L. T. 122; 
46 I. A. 1 (P. C.i. (Relied on) 

Gi.rba liana v. Bujha, 9 md. Cas. 821; 42 
P. R. tyii; 63 P. \V. R. X911; 99 P. Iy. 
R. 1911. (Fallowed) 
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Habibullah v Kalyan Dos, 25 Ind. Cas. 

169; 12 A. L. J. io8">. ( Distinguish'd) .. 
Hadu v. J.ala, 21 Ind. Cas. *51; 41 P. R. 

I 15; 13 P. L.R. 1914; 16 P. W. R 1914. 
(Relied upon) 

Hanuman j in v. Ram Bisal. 14 Ind. Cas. 
26 *. (Relied on) 

Hanuman K. mat v Hanum; n Mur.dur, 19 
C. i*» v, 18 I. A. 158; 6 Sat. P. C. J. ci; 9 
nd. De . (x. s.) 327 (p. C.). (Followed) 
Har lersliau v. ham Chand r, 63 In.i. Ca^. 
751; iq A. L. 8t»7. 3 U. P L. B. (A.) 
139; 44A.37; (192 J A. I. R. (A.) 174. 
(Fotlcwid) 

Hardi Lara.n Sahu v. Rv.dc r, P<rkah 
M.sser, 10 C. O2C; n I. A. 26; 8 Ind. Jur. 
211; 4 5 ar. P. C. J. 510; 5 Ind. Dec. 
(n. s.) 420 (P.C )' (Considered) 

Hari Chand v. Magl.i JSial, 40 I L d. Cas. 
673; 78 P. R. 1917; 05 P. W. R. 1917; 

112 P. L.R. 1917. (Distinguished) 

Hari Dass Sanyal v. Sriiu.la, 15 C. (08; 13 
n . Jur. 53; 7 md. Dec. (n. s.) 989 (F. B.) 
(Relied upon) 

Hari Lai Pran Lai v. Eai R<wa, 21 B. 376; 

II In.l. Dec. (n.s.) 253. (R lied on) 
Harmukh Rai -Munna Lai v. Radha M< hon, 

54 Ind. Cas. 931; 138 P. R. 1919; 109 P. 
W. R. I9X9. (Re ied on) 

Hassanbhai v. Umaji, 28 B. 133; 5 Bern. 

L. R - 892. ( A ot foil wed) .. 

Hayward v. Muual R ■« rve Association, 

( 891) 2 Q B 236; i> 5 L. T. 49*; 9 W. 

R. ^4. (i.isting tishcd) 

H Khan v. 1 a ar c 1.tnd a Fal Chow- 
dry, 40 Ind. Cas. 71/; 22 C. W. K. 479; 18 
Cr.LJ.71S. (FJl wed) 

Helan Dasi ▼. Durga Das Hundal,4 C. L- 
J. 3*3* (Relied on) 
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Hsmanta Kumari Debi v. Midnapore 
Z m-udnri ^o., Limit d, 53 .'nd. Las. ‘34; 

46 1 . A. 240; 37 M. E. J. 5 5 ; 1 A. L. J. 

1117; 24 C. W. N. 17,* (*9-'■) M. \\. N. 

66, 27 M. E. T. 42; n l.. W. 301; 31 C. 

L. j. 296; 22 B m. E. i<. 486; 47 C. 485 

(p. c.) (Follow d) 

Hiraal v. Shankar, 62 Ind. Cas. 637- 23 
Bom. E. R. 506; 45 B. n o. (Fallow¬ 
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Hibson v. Garringe, (18 7) 1 Ch. 182; 

L. J. Ch. 11 ; 7, L. T. 610. 45 tv 
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Holla..d v. Hodgsun, (1872) 7 C. P. 3: 

P- 334 ; 41 L- J. C. P. 140 2 0 L. T. 
i'> \V. i<. 99.. (C insidfed) 

Hooper v. Sm r. (.,„iW v. Piper), (i 
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22 W. R. 94s- (Reh.d on) 

Huuoutna p rsaud panany v. Bab 
Munraj Koouwcr^e, 6 M. I. A. 39- 
W. R. oin. Sav strc 25^0; 2 bulb. ] 

J. v 1 Sar. P C. J. 5 ^ 2 ; 19 H. R. 

(Distinguished) ,, 3 -5 

Hunjunuu,/v rsaud Panday v. I aboocc 
Munraj Koo.,wen c, o M. I. A. 39 { at 
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Sa h. P.C. J. 20; 1 Dar. P. C. J. 532; i 9 E. 
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P. C. J. .9; 1 Sar. P. C J. 5 ,2; 19 E. R. 
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J- 53-1 28 M. I- T. 23; ( 92«>) M. \\\ 2s’ 
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Imam-ud-din v. Scdarat Rai, 5 Jnd. Cas. 
89; 32 A. 301; 7 A. I.. J. 228. {Follow- 
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Imperial Oil Soap and General Mills Co., 
Einut d, Delhi v. Misbah-ud-ein, 61 Ind. 
Cas. 323; 2 E. 83. {Dii.ii.guisHed) 


Jagabhai Ealubhai v. Vijlhukbandas, n B. 

3 ,; 6 Ind. Dec. (n. s.) 24. (Relied on) .. 
J a i>®dibh Bh^ttacbai j. e v. Rama Sundaii 
•Oasya, 31 Ind. Cas. 972; 23 c W. N. 606; 
29C. E. J. ^ n . (Followed) 

Jaganuath Saha v. Chairman of Eerhampur 
MunicpaU.y, 4 Iud. Cas. 53; 9 C. 1 .. J. 
406. (Followed) 

Jagat Ta*iui Dasi v. Rakhal Chandra 
Iewary, 3 l n d. Cas. 324; 10 C. L. J. 
396 ; 14 C. W. N. 752. (Distinguished) .. 
Jagrani v. Buheshar Dube, 33 And. Cas. 
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Jagraoi Ko r v. Durga P.r.had, 22 lnd. 
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2!o- 4 Aid. D.C. (N. s. 
247. 1 Distinguished) ' 

Jaugal Siugu v. Ghulain Mahoiu- d 67 T u d 

Cas. 7 w 4 U. T. E- R. (Ed iooj . r' 
3/0; 32 P. . R. 1922; A. i. R. 

(E.) 461. ( R-.hed o ) 

Jayan i V nkayja v. Dainis Iti Sathiraju 

64 Iud. Ca: . 470; 4^ M. 71^; 4I yp j j ' 

11 7 ; M L- W. I8u. ( Followed) J 

J iikins v. Rubeitsoh, 1 H 7 . * * 

(F Mowed) ^ ' 11 '• 

JioEalcir v. Jogmohan Gir, -r> c . s-V 
13 Ind iJ^e. (N. s.) 9,0. (Followed) 

Jogal Ri. ho re v. chammo, 85 P. R. Iqo .. 
151 P L. R. 19 ’5 103 p. \V. R. IQ( /’ 

(F. B.). ( Distinguished) 9 5 

Jo ,'cndra Chandra Ray v. Sham Das 1 T„d 

2 ' I! 3 6C - 50 - («*1 

Jo;eudr,t Nath Roy Baha iur y. p x i ce 

^ ,y 4; , 12 Ii - d - bec - ( n < s.) ,0,8 
Joh.,s ( u v. Croydon Corpora ion. (i88t i 

Q. B D. 708; 55 L. J. M. C. 1 id; k\ ! 
' A ‘* 295; 5o J. P. 487 (Considered) 

Jon s v. Ev. ns, ( 648) 17 L . j. C n. 469' 

12 J ur ‘ °^ 4 » fco R- R. 192. (Relied on) 
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PATNA HIGH COURT. 

Civil Revision No. 162 of 1923. 

July 2, 1923. 

Present: —Justice Sir B. K.Mullick, KT., 
and Justice Sir John Buckiiill, KT. 
Babu DEBI LAB— Plaintiff — 

Petitioner 

versus 

Babu JAI PRAKASH NARAIN SINGH 

and another—Defendants—Opposite 

Party. 

Civil Procedure Code (Act V oj tgo 8 ), O. 
XVII, r. 3 —Order directing plaintiff to furnish 
defendant with documentary evidence in certain 
language — Jurisdiction—Failure to comply with 
order—Dismissal of suit, whether justified. 

There is no statutory provision which empowers 
a Court to compel a plaintiff to supply the defend¬ 
ant with a copy of his documentary evidence in 
any specific language. An order, therefore, direct¬ 
ing a plaintiff to furnish the defendant with copies 
of entries in his account-books in the rl ndi langu¬ 
age is without jurisdiction, and the dismissal of 
the suit under r 3 of O XVII of the Civil 
Procedure Code for non-compliance with such au 
order is not justified. 

Revis.on from au order of the Subordi¬ 
nate Judge, First Court, Gaya, dated tne 
28th M arch 1923. 

Messrs. S. M. Mullick and N. N. Sen , 
for the Petitioner. 

Messrs. ICailaspati. S. Dyal , BrijKishore 
Prasad and Raghunandan Prasad, for tiie 
Opposite Party. 

JUDGMENT. 

Mullick, J.—The suit was instituted on 
the 23rd August 1922. The plaintiff 
filed his. account-books winch were iri 
the Mahajani character .and applied for 
thp r return on condition that a true copy 
was kept upon the record. The Court 

Ordered that the. books should be returned 

• _ * - 


after inspect on by the defendants and ad¬ 
journed the case till the 9th January 1923. 
On the 9th January the Court directed 
that the plaintiff should make over a Hindi 
copy of the entries to the defendants and he 
adjourned the ease for hearing till the 27th 
January. Instead of supplying Hindi 
copies it appears that the plaintiff supplied 
copies, in Devanagri both to the Court and 
to the defendants. Ou the 27th January 
the defendants applied for an adjournment 
and for issue of warrant of arrest on Rai 
Sahib Surajmal, who is the brother of the 
plaintiff. The Court thereupon recorded 
the following order:—“Plaintiff to make 
over a Hindi copy of the entries of rokar 
and khata to the defendants' Pleader. 
Tne plaintiff's Vakil, Babu Deep i arain 
Lai, u idertakes to make Rai Sahib 
Sirajmal appear in person on the date 
fixed. B -ta parties to come ready on the 
dated fixed. Plaintiff's witnesses to come 
over on ti.e said date." It seems that when 
this order was presented for counter-s gna- 
ture to the Pleader of the plaintiff, lie 
recorded the following note: “I have under¬ 
taken to only inform him." 

Nothing further appears to have been 
do e by the learned Subordinate Judge 
in the matter and on the 28th March, when 
the cas came up for hearing, the plaintiff 
put in a petition for the issue of a com- 
mision for the examination of Rai Saheb 
Surajmal on the ground that he was ill. 
Tiie Court thereupon recorded the follow¬ 
ing order: “The plaintiff has not yet 
complied with the Court's order of 9th 
January 1923 and 27th January 1923. 
The suit is, therefore, dismissed. Defend¬ 
ants will get costs on ex parte scale. It 
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is not clear under what provision of 
law this order was passed. To begin with, 
there is no statutory provision compelling 
the plaintiff to furnish the defendants 
w th a copy of his documents either in De- 
vanagri or Hindi or in any other language. 
The Court’s direction upon the plaintiff to 
furnish a copy of the account-books in the 
Hind character was whol y without juris- 
dction. In point of fact,the plaintiff did 
make an attempt to comply with the Court’s 
order by furnishing the defendant with a 
copy in the Devanagri character which is 
the alternative Court language for the 
Gaya District, and in any event the learned 
Judge’s order dismissing the suit on this 
ground was, in my opinion, wrong. 

Then, with regard to the non-compliance 
in the matter of the production of Rai 
Saheb Surajmal, the note recorded by 
BabuD. N. I<al seems to indicate that he 
never agreed on behalf of his clients to pro¬ 
duce Rai Saheb Surajmal in person. In¬ 
deed, it is difficult to see Low he could be 
made to produce a witness in person if that 
witness e ther by reason of illness or for 
any other cause was unable to appear 
in Court; much less was it possible for the 
Sub jrd nate Judge to dism ss the suit 
because the plaintiff had not been able to 
br ng the defendant’s witness to Court 
on the 28th March. 

It is contended that the learned Subordi¬ 
nate Judge acted under O. XVII, r. 3, 
Civil Procedure Code, and that as 
the plaintiff had failed to carry out an 
order which prevented him from continuing 
the trial, he was justified in dism ssing 
the suit under r. 3 of O. XVII. Now, in 
both the above matters the learned Subor- 
d nate Judge acted without authority; 
but apart lrom the fact that there was no 
statutory provis on the orders were in them¬ 
selves so unreasonable that it was impossible 
to expect the plaintiff to carry them out. 
His proper course was either to issue a 
Warrant for the attendance of Rai Saheb 
Surajmal or to issue a commission for his 
exam nat on as requested by the plairt ff 
and in any event he should have called 
upon the pla nt ff to proceed with his case ; 
and if he was unwilling to grant any further 
adjournment he should have made a decree 
upon the evidence adduced before him. 


In my opinion the order of the 28th March 
was not a decree for there was no adjudica¬ 
tion. I agree also that it was wholly with¬ 
out jurisdiction. 

The result is, that the order of the Sub¬ 
ordinate Judge will be set aside with costs 
hear ng fee Rs. 32. 

The Subordinate Judge is directed to 
proceed with the trial accrodir.g to law. 

Bucknill, J.— I agree. 

Order set aside. 

W. C. A. 


CALCUTTA HIGH COURT. 

Appear from Original Decree N j. 49 

of 1921. 

April 26, 1922. 

Present: —Justice Sir Asutosh Mookerjee, ’ 
Kt., and Mr. Justice Chotzner. 

UMA CHAR AN CHAKRABARTI and’ 
others—Defendants—Appellants 

versus 1 

NIBARAN CHANDRA CHAKRABARTI 

—Plaintiff—Respondent. 

Limitation Act (IX 0/ 1908), Sch. I, 
Art. 181 — Preliminary decree affirmed in appeal — 
Application for final decree—Starling point of' 
• imitation—Ttmi fixed for payment of money, 

commencement oj—Effect oj disposal of appeal on 
dectet. 

When a preliminary decree in a mortgage 
suit is affirmed on appeal, an application made 
within three ye are of the date of the affirmance in 
order that a final decree might be passed is within 
the period prescribed by Art. 181 ox the Limita¬ 
tion Act. [p. 3, col. 2.1 

Gajadhar Singh v. Kishen Jinan Lai. 42 Ind. 
”*• 93 ; 39 a. 641 j 15 A. LJ. 734, Nteamm Ud-ain 
Shah v. Bohra Bhim Sen, 43 Ind. Cas. 870; 40 

A * i 16 U. J 85 and JayanU Venhayya 
V. Damlsetti Sathiraju, 64 Ind. Cas. 470; 44 M. 

7 M 1 4 * M. L. J. 1171 14 I*. W. 180, followed. 

Time for the doing of any thing under a decree 
runs from the date of the ultimate decree whith 
terminates the litigation and becomes, as soon 
as it is passed, the only operative decree be- 
tween the parties, [p. 5, to>. 2 ] 

Sashtkanta Atharyya ▼. Sat at Chandra, 70 
Ina. Css. 6j 34 C. I*. J. 4x5 at p.,427, referred to. 
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When time is fixed by the lower Court for pav- 
meat of money, and the decree or tnat Court 
la confirmed on appeal, the time for payment 
runs from the date of the decree ot the Appellate 
Coart though the latter decree does not expressly 
provide that the time for payment should be 
calculated from the date of the appellate decree, 
[p. 5, col. 2.] 

If the decree of the lower Court is reversed by 
the Appellate Court, it is absolutely dead and gone; 
if, on the other hand, it is affirmed by the Appel¬ 
late Court it is equally dead and gone, though 
in a different way, namely, by being merged in the 
decree ot the superior Court which takes its place 
tor all intents and purposes; both the decrees 
cannot exist simultaneously, [p. 4l col. i.] 

Atunachella v. Veludayan, 5 M. R. C. R. 215 
and Mahammad Sulaiman v. Muhammad Yar 
Khan, n A. 267; A. W. N. (1889) 55; 13 Ind. Jur. 
427:6 Ind. Dc\ (N. s.) 598 [V. B.). followed. 

Batuk Nath v. Munni Dei, 23 Ind. Cas. 6441 
41 1 . A. 104; 19 C. h. J. 574; 36 A. 284; 18 C. W. 
N. 740; 12 A. L. J. 59b; 16 Bom. L. R. 360; 27 M. 
I/. J. 1; 1 L. W. 729; (1 914) M. W. N. 437 (t\ C. , 
Abdul Majid v. Jawahir Lai, 23 Ind. Cas. 649; 36 
A. 350; 12 A. L. J. 624 16 Bom. L. R. 3951 18 C. 
W.N. 963; 19 C. L J. 626; 27 M L.J. 17; (1914) 
M. W.N. 485; 16 M. I.. T. 44; 1 L. W. 483 (P. C.), 
distinguished. 

Appeal against the decision of the Sub¬ 
ordinate Judge, 24-Parganas, dated the 
1 st December 1920. 

Babus Mahendra Nath Ray, Hira Lai 
Chuckerbutty, Promotha Nath Bandopadhya 
and Sib Chunier Palit , for tae Appellants. 

Babus Ram Cbunder Maznmdar, Charu 
Chunder Biswas, Bimila Charan Deb and 
Rama Prosad Mookerjee, for tne Respond- 

Silt. • 

JUDGMENT. —This is an appeal against 
the final decree in a mortgage suit fur 
sale. Tae decree has been assa led on the 
ground that it was made on the basis of 
an applicaton under O. XXXIV, r. 5, 
sub-ru;e (if), of the Cjde of Civil Procedure 
which was presented after the lapse of the 
prescr bed time. To test the vaidity of 
this argument, it is necessary to refer to the 
salient facts in this case. The prel minaiy 
decree was made on the 16th July 1914 
under section 96 of the Code of Civil Pro¬ 
cedure, an appeal lay against this decree. 
Indeed under sect on 97 if an appeal was 
not preferred, the defendants would not 
De competent to challenge its correctness 
ln an appeal aga nst the final decree. An 
appeal was consequently lodged in this 

o T a PP eal was heard on the m e r ts 
ana the Qourt came to the conclusion that 


the decision of the Tr al Court could not 
be successfully assailed. The itsult was 
that the decision of tlie Trial Court was 
affirmed and the appeal was dismissed with 
costs on the 30th May 1917. On the 24th 
March 1920, the present application was 
made under O. XXXIV, r. 5, sub-rule (ii), 
in order that a final decree might be passed. 
The defendants urged that the application 
was barred by limitation under Art. 181 
of the Schedule of the Indian Limitation 
Act, inasmuch as it had been presented more 
than three years after the 16th July 1914, 
when the preliminary decree had been 
made by the Primary Court. The Sub¬ 
ordinate Judge overruled this contention 
on the author ty of the decision in Gajadhar 
Singh v. Kishen Jiwan Lai (1). It has not 
been disputed before us that the contention 
of the appellants is opposed to the decisions 
in Gajadhar Singh v. Kishen Jiwan Lai 
(1), Nizam-ud-din Shah v. Bohr a Bhim 
Sen (2) and Jayanti Venkayya v. Damisetti 
Sathiraju (3). These cases are authorities 
for the proposition that, when a preliminary 
decree in mortgage suit has been affirmed 
on appeal, an application made within 
three years of the date of the affirmance 
w th a view to make a final decree is within 
the period prescribed under Art. 181 of 
the Schedule of the Indian Limitation Act. 
We have been asked to hold, however, 
that these cases were erroneously decided 
and that they are contrary to the principle 
recognised by the Judicial Committee in 
Hukum Chand Boid v. Pirthichand Lai (4). 
In our opinion, this contention is not 
well founded. 

We shall assume, for the purposes of the 
present case, that an application to make 
final a decree in a mortgage suit is governed 
by Art. 181 which provides that applica- 
t ons for which no period of limitation is 
provided elsewhere in the Schedule or by 
section 48 of the Code of Civil Procedure, 


1) 42 Ind. Cas. 93; 39 A. 6 4 I| 15 A. h. J. 734 

2) 43 Ind. Ca9. 870; 40 A. 203; 16 A. L. J 

3) 64 Ind. Cas. 470; 44 M. 7141 41 M. L. J 

71 14 L. W. 180. ^ , 

(4) 50 Ind. Cas. 444:46 C. 6701 30 C. L. J 

i i? A. I/, j. 5 l 4 i 36 M. L. J. 5571 23 C. W 
7211 21 Bom. L. R. 632; (1919) M. W. N. 258 
M. L. T. !3t; 10 L. W. 4*6; 46 I. A. 52 (P. C.) 
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1908, must be presented within three years 
from the date when the right to apply 
accrues. Oa behalf of the appellants, 
it has been contended that as by the preli¬ 
minary decree the mortgagors were permitted 
to redeem within six months from the date 
of the decree, that is, on or before the 16th 
January 1915, the decree-holders were 
bound to apply to make the decree final 
w thin three years from the 16th January 
191:5, that is, on or before the 16th January 
1918. It may be conceded that this conten¬ 
tion is, prima facie, well founded. But 
that does not justify the conclusion that 


the appellants are entitled to succeed in 
their content on. We cannot overlook the 
events which have happened between the 
16th January 1915 and 16th January 
I918. The appeal preferred by the defend¬ 
ants in this Court had been dismissed on the 
3oth May 1917, and it is incumbent on the 
Court to consider the legal effect of the 
decision of this Court on the rights of the 
parties. 

We may usefully recall here the lurid 
exposition gven by Mr. Justice Dwarka- 
nath Mitter in Ram Charanv. Lakhi Kant 
( 5 ) of the true effect of the d sposal of an 
appeal upon the decree of the Primary 
Court. If the decree of the lower Court 
is reversed by the Appellate Court, it is 
absolutely dead and gone; if. on the other 
hand, it is affirmed by the Appellate Court 

^ equally ^ ea< ^ and gone, though in a 
d fferent way, namely, by being merged 
in the decree of the superior Court which 

, a ^ s , 1 u ts P* ace for all intents and purposes; 
both the decrees cannot exist simultaneously. 

ls in accord with the view expou ded 
by Scotland, C. J., in Arunachella v. Vein 

(6), and was subsequently adopled 
by the majority of the Full Bench ,, 
AamW Sulaiman v. Muhammad Yar Khan 
$)’ w j* ere the observations of the Judiria; 
Committee in Knsto Kinkur Roy v. Rajah 
Burrodacaunt Roy (8) were explained. 3 


' $ 5 M t H.- 7 crR P 7 I V! !,6W R 

( 7 ) XI A. 2671 A. w. N. (1880) T q *' • 

Ju /m 4 7J m i d -A Dec * (N - <*•%. 

(«) 14 M. I. A. 465; 17 W. R. 2g2 . , 0 B T 

R. 101; 2 Sthh.P. C, J, 564! 3 Sar p ‘ ? T 

20 e. r. 860. * 3 j, & 


This principle has been repeatedly approv¬ 
ed and illustrations of its application will 
be found in Luchmun Per sad Singh v. 
Kishun Persad Singh (9), which was decided 
by a Full Bench of this Court and followed 
the decision of the Judicial Committee in 
Pitts v. La Fontaine (10) in Muham- 
tnad Sulaiman v. Muhammad Yar Khan (7) 
and Muhammad Sulaiman Khan v. Fatima 

(11) , which were decided by two Full Benches 
of the Allahabad High Court ; and in 
Rameswar v. Bhaba Sundari DM 

(12) , Aghora Kumar GanguU v. Mahomed 
Musa (13), Brija Lai Singh v . Mahadeo 
Prasad (14), Gajraj Mali v. Shami 
Nath (15), Kailash Chandra Basu v. Girija 
Sundari Debi (16) and Chandra Kanta v. 
Lakshman Chandra (17) ; which review many 
of the earlier decisions on tl:e subject -and 
show that t: e doctrine is supp v »rted by the 
judgment ,.f tlie Judicial Committee in 
Bnj Narain v. Tejbal Bikram (18). 

The dec sioi s of tie Judicial Committee 
in Batuk Nath v. Munni Dei (19) and Abdui 
Majid v. Jawahir Lai (20) are clearly dis¬ 
til gu shabie, as based on a recognition 
of the principle that dismissal of an appeal 
for default is not an affirmance of the 
decree ; to the same class belong the deci¬ 
sions in Patlcji v. Ganu (21), Bhola Nath v, 


W » C. 218; 4 Staome L. R. 2611 10 C. D. R. 
4 2 5.4 Ind. Dec. (n. s) 140 (F. B.J. 

( io) (1881) 6 App. Ca*. 482; 50 i/ J. p. c. 8 ; 

40 • 519. 

kc I,) (" s A ; it? fp. b.) N - (l88s » lo ? ;6 

3 } n 304; 11 C D. J. 81. 

1 3 ) 5 Ind. Cas. 723:11 C. I,. J. 155 . 

W. N. ?33 nd * S * 669;l5 C * J* 432J 17 C. 

3 L Il lnd C r * 3 ° 7; 39 V 3; 14 A - b. J. 853. 

658 4 1 d * 2991 39 C * 9251 16 C * W * N - 

W. (I7 N 36 4 ^ d * Ca *‘ 4601 24 C * b. J. 5171 21 C. 

(18) 6 Ind. Cas. 6601 *7 I. A not rt f* T t 
560.32 A. 29S ; 14 c. W 3 N. 667i 7 ALT \l' t 

R ' 3 , 6 °> M. I 4 j 

Ij I I,. W. 729* (1914) M. W N Ait /p r \ 

^ (20J 23 Ind. Cas. 649: 36 A. 3 5 o 43 i 7 2 A* T 

5 24 L 395 * 18 c * w * N. 9631 19 c! 

16 M T- 4 7 ; \£ 71 t I9X 4 l M - w * N. 4851 

16 M. 1 ,. T. 4 4 j 1 I,. w. 483 (p. C.). 

(*i) 13 B, 370; 8 Ind, Dec, (w, 0.) 232, 



LVoI.*5] INDIAN CASES. 

um CHARAN CHAKRABARTr V. NIBARAN CHANDRA ChAk RABARTI. 


L KantiChundra (22), Kailash Chandra Basil 
' V. Girija Sundari Debi (16) and Syarn 
Mandal v. SatiNatli (23). These decisions 
-do not m litate against or weaken the effect 
ot the two decisions of the Judicial Committee 
4 n Kristo Kinkur Roy v. Rajah Burrodacaunt 
Roy (8) and Brij Narain v. Tejbal Bikram 
(18). The decision of the Judicial Committee 
in Hukutn Chand Boid v. Pirthichand Lai 
‘•(4) is also clearly distinguishable. In this 
-case, a claim was put forward for compensa¬ 
tion on the ground ot failure of consideration 
by cancellation of the sale. It was ruled 
-that the right to claim compensation had 
accrued on the da'e .»f the cancellation 
of the sale, by the Pi in. ary Court and that 
'the person entitled to the compensation 
-could not claim extension of time on 
'the ground that a . appea 1 had been preferred 
‘from the pruceetli- gs f. r reversal of the 
'sale for there was 1.0 suspe si or. of the rig lit 
'as in Hemendra Mohan Khashnabis v. 
Noresh Chandra Battacharjee (24), which 
■followed Ranee Sumo Moyee v. Shooshce 
Mokhee Burmonia (25), Prannath Roy Chow- 
dhury v. Rookea Begum (26) and Nritya - 
moni Dassi v. Lakhan Chunder Sen (27). 

In the case before us, tl e facts are entirely 
-d ftereut. The plaintiffs seek to make 
final a preliminary decree in a mortgage 
suit. The question is, which s the pre¬ 
liminary decree that can be made absolute 
at the date of the application? In the first 
place, it is manifest that the only decres 
whch is operative and tan be affirmed on 
the date of the application is the decree 
of the High Court made on the 30th May 
1917, and, consequently, time ran not from 
the 16th July 1914, but from the 30th 


("22) 25 C. 3111 I C. W. N. 6711 13 Ind. Dec, 

(N. 8.) 208. 

(23) 38 Ind. Cas. 4931 44 C. 9541 24 C. L . J. 
5*3J2i C. W. N. 776. 

(2a) 62 Ind. Cas. 418; 33 C. It. J. 260; 25 C. 
W. N. 376. 

(25) 12 M. I. A. 2441 11 W. R. P. C. 5i 2 B. L. 
-R- P. C. 10; 2 Snth. P. C. J 173: 2 Sat. P. C J. 
424; 20 E. R. 331; 1 Ind D«c- (n. s.) 489. 

_ (26) 7 M. I. A. 323: 4 W. R. P. C. 37: x Snth* 
P. C. J. 3ft7j 1 Sar. P. C. J. ©921 19 E. R. 331* 

. (*7) 33 Ind. Cm. 4521 43 C. 66o» 20 C W. hi. 
U>! 30 M. L. J. 329; (19x6) x M. W. N 3321 3 L. 
* 18 Bom * R« 4181 24 C h . J. I| 20 M. 

T; z© (F. C.)• 


May 1917. The common principle which 
governs all the cases is, that the time 
runs from the date of the ultimate decree 
which term nates the litigation and be¬ 
comes, as soon as it is passed, the only 
operative decree between the parties, as 
was pointed out in Sashikanta Acharyya 
v. Sarat Chandra (28). If a contrary view 
were adopted, it would be impossible to 
reconcile the cases on the subject. Our 
attention has finally been drawn to the 
case of Basanta Kumar v. Rad ha Rani 
Da si (29), which appears to be an authority 
tor the proposition that, when time is allow¬ 
ed by the decree of the Court of first instance 
for the performance of an act, the time 
is not extended by the dismissal of the 
appeal preferred against that decree. This 
v ew does not touch the question in contro¬ 
versy before us. But we may point out 
t* at there is much divergence of judicial 
opin on on the subject, as pointed out in 
the case of Sashikanta Acharyya v. Sarat 
Chandra (28). The balance of judicial 
opinion is in favour of the view that, when 
time is fixed by the lower Court for pay¬ 
ment of money and the decree of the lower 
Court is confirmed on appeal, the time 
for payment runs from the date of the 
decree of the Appellate Court though the 
latter decree does not expressly provide 
that the time for payment should be cal¬ 
culated from the date of the appellate 
decree. We need not, for the purpose of 
the present case, discuss whether the deci- 
s ons which take the contrary view may 
be defended on principle. 

We hold accord ngly, that the view 
taken in Gajadhar Singh v. Kishen Jiwan 
Lai (1), Nizam-ud-din Shah v. Bohra Bhim 
Sen (2), and Jayanti Venkayya v. Damisetti 
Sathiraju (3) is well-founded and should 
be adopted. 

The result is, that the decree made by 
the Court below is affirmed and this appeal 
dismissed with costs. 

The order for stay of sale will stand 
discharged. 

K. s.D. & W. C. A. Appeal dismissed. 

(28) 70 led. Cas. 6; '3,4 C. L. J. 4*5 at p. 427. 

(29) 70 Ind. Caa. 735; 26 C W. N. 440; 36 C, 

h. J. *591 (*922) A. I. R. (C.) 329. 
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RANGOON HIGH COURT, 

Special Second Civil Appeal No. 83 

of 1923. 

March 8, 1928. 

Present Mr. Justice Carr. 

MAUNG PO HAN— Plaintiff— 

Appellant 

versus 

MA SO YI— Dependent—Respondent, 

Pleadings— Appellate stage of suit—Amendment 
of plaint. 

Plaintiff, a Burmese Buddhist, sued his wife for 
possession of all the joint property on the ground 
that she had committed adultery by taking another 
husband in spite of his protest. The defendant in 
her written statement alleged that there had been 
a divorce by mutual agreement. The plaintiff 
succeeded in the first Court. In appeal, the 
defendant urged for the first time that the pUlnt- 
iff had no cause of action since he did not allege 
a divorce, nor did he pray for one. The plaintiff 
then made an oral application for amendment o 
plaint which was refused. On second appeal: 

Held, that having regard to the fact that the 
omission from the plaint of a prayer for divorce 
was in all probability due to the fact that the 
plaintiff and his legal adviser considered that the 
marriage was already dissolved, which view, 
though erroneous, was under the circumstances 
at least excusable, and also having regard to the 
fact that the objection to the form of the suit 
wa9 taken for the first time in appeal, the case was 
pre-eminently one in which an amendment of the 
plaint should have been allowed in order that 
justice might be done. 

-Whether a suit lies by a Burmese 
Buddhist for possession of all the joint property 
on an allegation of the commission of adultery by 
his wife, without a prayer for divorce ? 

Mr. Mating TJtcin, for the Appellant. 

Mr. Maung Lat, for the Respondent. 

JUDGMENT. —The parties in this suit 

V/ , er - e * 2 r are ’ hllsba * d and wife, 'lhe 
plaintiff, the husband, sued the wife for 

possession of all the joint property, on 
the ground that she had committed adul- 
tery. He said in his plaint that the 
defendant had taken a lesser husband, 
that though he protested in the presence 
otelaers she took no notice of him. 

The defendant in her written statement 
alleged that there had been a oivorce by 
mutual agreement, and that at that time 
the plaintiff told her she coulo take an¬ 
other husbana Consequently, she married 

again ana did so publicly 

These are all the allegations in the 
plaint that are at present material. 

The.Sub-Dmsional Court found ior tl e 
plainliff ana gave him a decree as pirved 
The defendant appealed to the Divisional 


Court a d her first ground of appeal was 
that there was no cause of action, since 
the plaintiff did not allege that he had 
effected a divorce, nor did he pray for one. 
This ground of objection does not appear 
to have been raised in the Court of first 
instance. 

The learned Divisional Judge upheld 
this objection and on it allowed the appeal 
and dismissed the plaintiff's suit. He 
based his dec ision on the case of Maung Pa 
v. Ma Lon Ma Gale (T) fii which their 
Dorcisi ips of the Privy Council remarked 
that the cause of action for a partition 
of property was the divorce. 

I am by no means sure that this dictum 
of their Dordships is a binding and conclu- 
sive one on the question now before us. 
The question before them was whether 
a prior suit for divorce would bar a subse¬ 
quent suit for partition under the provi- 
sio .s of the Civil Procedure Code. They 
held that it would not, and in the course 
of their discussion made the remark quot¬ 
ed. Ihe question before us is a very 
different one, whether, in the somewhat 
unusual circumstances of this case, the m e re 
fact of the adultery of the wife would not 
be a sufficient cause of action in tfc e suit. 
When their Lord ships made this remark 
they did not necessarily mean that there 
—. no other cause of action than a 

divorce. And the Dhammathats very 
cl arly give the husband of an adulterous 
wife the right to require her to leave the 
house with only the cloths on her back. 
In ordinary circumstances, of course, the 
question whether adultery had been 
committed or not should be decided by 
a tribunal. But in this case it is admitted 
that the wife publicly t 0o k another hus¬ 
band. Thus the question whether there was 
adultery 0 r r 0 t depends on whether the 
original marriage had previously been 
dissolved or not. The defendant alleged 
that it had. The plaintiff alleged that it 
had not, but it seems to m e clear that he 
regarded this conduct of his wife as auto¬ 
matically dissolving it. Thus, essential, 
both parties considered that the marriage- 
tie was no longer in existence at the time 
of the filing of the suit. 

Q (l)l o™ d ^ as 497 .* 4 Bur. L. T. i 53 j 6 L.B.R. 
J 8 ; X 5 C W..N 7 66;8 A.L.J. 739 ; 13 J 3 cm. L. R. 

4 ^ 4 : *4 C. L. T. 15; (1911) 2 W. N., 3971 38 C. 
G29J 10 W.L. T. 479 ; 3 B I. A. 140 (P. C.). I 
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i But I do not think it necessary finally 
to decide the question whether the suit 
will lie without a prayer for divorce. 
There was no written application for leave 
to amend the pleading on the record of 
the Divisional Court, but it would seem 
that there must have been an oral appli¬ 
cation, for in his judgment the Divisional 
Judge says that he does not consider this 
a case in which leave to amend should 
be given. The reason for this is : “ It ap¬ 
pears to me that the plaintiff-respondent 
chose his form of suit deliberately, for the 
purpose of giving his wife as much 
annoyance as possible without, at the 
same time, giving her the satisfaction of 
being released from the marriage tie. " 

I do not at all agree with this view. In 
my opinion, no inference of this kind ad¬ 
verse to the plaintiff can justly be drawn. 
In all probability the omission from the 
plaint of a prayer for divorce was due to 
the fact that plaintiff and his legal adviser, 
considered that marriage tie was already 
dissolved. And in the peculiar circum¬ 
stances of the case, this view, if erroneous, 
was at least excusable. 

We have, moreover, the fact that 
the objection was raised for the first time 
In first appeal. 

In my opinion the case was pre-emi¬ 
nently one in which an amendment of the 
plaint should have been allowed in order 
that justice might be done. And I think 
that the amendment should be allowed 
now. 

The Divisional Judge having decided 
the appeal on this point only the case 
must be remanded. 

I set aside the judgment and decree of 
the Divisional Court, and remand the 
appeal to the District Court of Prqme (the 
successor in jurisdiction of the Divisional 
Court) with a direction that the plaintiff- 
appellant be allowed to amend his plaint 
by the addition of a prayer for a divorce, 
and that the District Court do then proceed 
to hear and determine the appeal on its 
merits. 

Thi appellant will be given a certificate 
for the refund of the Court-fee paid on 
this' appeal. The other costs of this 
appeal will be costs in the fiist appeal and 
will follow its result, 

h, h, Suit remanded. 


PRIVY COUNCIL. 

Appeal from the Lahore High Cocrt. 

Apr 1 23, D-23. 

Present :—Viscount Einlay, Lord Duncd n 
Lord Atkinson, S r John Edge, Kt., and 

Mr. Ameer Ali. 

Seth K AVI AY A L YL, since deceased, 
(now represented by Seth HANUMAN 
PARSHAD and anotherI—Appellants 

versus 

The NATIONAL BANK OE INDIA, 
Limited, DELHI— Resfonde.sv. 

Contract Act {IX of 1872), s. 72 —Payment 
made under protest to avoid attachment, whether 
made under coercion — Transfer of Properly Act 
( / V of 1882), s. 69— Mortgage in Punjab—Power 
of sale without intervention of Court, validity of 
— Company — Mortgage—Sale by mortgagee -— 

Purchase by debenture-holder, validity of — Regis- 
tration Act {XVI of iqo8 ), ss. 33, 34, 35, 87 — 
Presentation for registration — Power-of-attorney — 
Presumption — Execution —Omnia prsesumuntur, 
rite et solenniter acta, applicability of. 

A payment made by the owner of a property 
under protest in order to avoid an unlawful attach¬ 
ment of the property is made under coercion and 
is recoverable under section 72 of the Contract 
Act. [p. 10, col. 1.] 

The provisions contained in the Transfer of 
Property’ Act are not applicable to the Punjab 
aud there is no positive enactment in force in that 
Province which prohibits the insertion of a clause 
in a mortgage-deed conferring a power of sale on ibe 
mortgagee without the intervention of the Court, 
[p. 10, col. 2.] 

Therefore, there is nothing to prevent a limited 
Company in the Punjab issuing debentures and 
securing them by a mortgage in favour of trustees 
with the power of sale. [p. 10, col. 2.] 

Bhuwani Churn Mitr v. Jykishen Mitr, 
(1847) S. D. A. 354; 8 Ind. Dec. (o. s.) 326, 

Keshavrav Krishna v. Bhavanji, 8 B. H. C. R. 
(A. C. J.) 142, distinguished. 

A person in a fiduciary position cannot sell to 
himself property which he holds in his fiduciary 
character, the principle being that the interest 
of the seller to get the highest price and that of 
the buyer to offer the lowest price should not be 
centred in the same person, [p. 10, col. 2; p. n, 
col. 1.) 

York Buildings Company v. McKenzie, (1795) 
3 Paterson 378, referred to. 

This principle, however, is inapplicable to the 
case of a sale of the property of a limited Company 
effected by the trustees for the debenture-holders 
of the Company, under a power of sale conferred 
upon them, where the property is purchased by 
one of the debenture-holders, inasmuch as the sale 
being on behalf of the Company it is the duty and 
interest of the trustees to secure as high a price 
as possible and there is no conflict of interests, 
[p. 11, col. x.] 

Where an endorsement on a registe red deed 
states that the person presenting the deed for 
registration held a special power-of-attorney autho- 
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rising him to present it, it must be presumed, 
under the terms of section 33 of the Registration 
Act, that the power-of-attorney was a proper 
power, [p. n, col. i.] 

By section 34 of the Registration Act the duty o! 
enquiring as to execution is put upon the Register¬ 
ing Officer and section 35 of the Act provides that 
if he is satisfied as to various particulars he shall 
register the document, therefore, the fact oi 
registration gives rise to the presumption of omnia 
pr/vsumuntur rite et solemmter atta, and the fact 
of execution of the document by parties by whom 
it purports to have been executed must be pre¬ 
sumed. [p. 11, col. 1.] 

Appeal from the Eafcore High Court. 

Messrs. De Gruylher, K. C., and Parish, 
for the Appellant. 

Messrs. Tomlin, K. C., Dunne, K. C. ,and 
Raikes, for the Respondents. 

JUDGMENT. —The present action is to 
recover a sum of Rs. 83,005 with interest, 
being * sum paid, as alleged, under coercion 
and as such is recoverable under section 72 
of the Contract Act. In order to make 
the matter intelligible it is necessary to 
g ve the history of the various transactions 
which has g ven rise to the claim. 

A 1 mited Company, called the Delhi 
Mills Cotton Comp m3', was established 
before i8qt and carried or. busii e^s. In 
January 1891, it issued debentures to the 
extent of two lacs of rupees in favour oi a 
Mr. Anderson and others. The debentures 
were secured by a mortgage of immoveable 
property of the Company. Eater in the 
same year, the Company arranged for a 

cash credit with the respondents— The 

National Bank of India —to the extent of 
two lacs. By a supplementary agreement 
of the 6th March 1900, this was increased 
to three lacs. In security of the sums to 
be advanced under the cash credit, the 
Company gave the Bank a lien on all manu¬ 
factured goods and on all raw materials 
hereafter belonging to the Company. The 
Company came to owe the bank large sums 
and o;i the 30th June iqop, the respondents 
put in force their lien and sold oil tl e manu¬ 
factured goods and stock of raw material 
of the Company. After realisation of the 
effects sold, the Company still owed 

Rs. 78 ,ooo odd. The Company being in need 

of money to continue bus ness applied 
to the appellant, and or» the 21st August 
1900 entered into an agreement with him 
In terms of this agreement the appellant 
advanced to the Company three separate 
sums of Rs. 2,25,000 each, the first sum s to 


be appl ed in paving off the debentures 
issued ir. favour of Mr Anderson ar.d others) 
the other sums were tr> be used for the pay* 
nient of debts and the provision of working 
capital. By the agreement, the Company 
further agreed to give a mortgage on its 
whole immoveable property aid also to 
give a lien for its sto< k and raw materia? 
in the same manner as it Laa given lier , 
to the respondents. By another term of 
the agreement tire appellant was made 
Managing Agent of the Company and given . 
full and exclusive power as to the manage- 1 
ment of its business with certain provisions 
as to his remuneration. The appellant ad¬ 
vanced the money,entered upon the manage¬ 
ment, and continued the business. He • 
paid up the earlier debentures and a r.cw 
mortgage was granted in favour of certain- 
persons—Each man Das and Rukma Nand—* 
who were to act as trustees for the deben¬ 
tures wh oh were now held by the appellant-* 
The provisions of this mortgage were the 
same as the provisions in the original mort¬ 
gage to Mr. Anderson and others, and allowed 
the mortgagees, if any at tael meat was put ; 
in force against the Company's immove¬ 
able property, to enter info possession ar d, 
effect a sale. On the 20th December 
1900, the respondents raised an action- 
against the Company for the sum of 
Rs. 79,000 odd still due to them. This actaon* 
was unsuccessful before the first Judge, 
but on appeal judgment was given as craved,- 
and on the 21st April 1902 it was declared' 
that the Bank had a lien on raw material¬ 
and manufactured goods. On the 16th, 
May 1902 an application was made for 
attachment of all the property—both move-- 
able and immoveable—of the Company• v 
On the same .lay an order for an' 
attachment w r as made, but. the order 
only’ referred to attachment of the move- ' 
able property. Certain of the goods of 
the Company were, on the 18th May, 
attached in virtue of this order. An objec- 
t or was taken on the 19th May, and the ^ 
attachment was set aside on the same day. J 
A Mr. Clarence Kirkpatrick, who had ob-- 
- taineo a power-of-attorney irom Each' 

' man Das and Rukma Nand, entered into 
possession of the immoveable property 
in virtue of the mortgage. Notwithstanding 
the order of the 19th May, the respondents- 
btought up the matters again and asked 
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tliat the moveables attached should be sold 
Oa the 31st May, the District Judge ret used 
to g ve any such order in respect of his 
previous order of the 19th May. Appeal wr.s 
taken against this, and on the 20th June the 
Ch ef Courtset aside the orders of the 19th 
and the 31st May, and an interlocutory 
order was pronounced against the Company 
dealing with the articles attached and a 
warning issued against the trustees (who 
had entered into possession of the pre- 
m ses) from interfering with the articles 
attached. On the 25th June, Mr. Clarence 
Kirkpatrck, after all due advertisement, 
exposed the Mills for sale and they were, 
on that ante, bought by the appellant for 
Rs. 5,02,000. After deducting the expenses 
and paying the sum due to the appellant 
as debenture-holder ana as mortgagee 
there remained a sum of Rs. 10,000 odd 
which was sent by cheque to the Company. 

This cheque was attached by the respond¬ 
ents and paid to them. 

The proceedings as to attachment came 
up for final disposal on the August t 
when the District Judge was directed to 
proceed on the basis of the attachment 
of the 18th May. Inasmuch, however, 
as the attachment was admittedly only 
of moveable property, the respondents 
on the 15th August put in a further appli- 
cat on for attachment of the premises. 
Following up th : s the Mils themselves 
were attached on the 20th August. On 
the 27th August the appellant, who, in virt ue 
of the sale, had become the owner of the 
Mills, put in a petition for removal of the 
attachment on the ground that it was his 
own property which was being attached 
for a debt of the Company. To remove 
the attachment he paid the debt under 
protest. The next day he raised the pre¬ 
sent suit to recover the money so paid 
under coerc on in terms of section 72 of the 
Contract Act. There was originally added 
a claim for damages. The suit has had a 
most unfortunate history and been pro¬ 
tracted for a very long period, . different 
<?la ms having been already twice before 
the B>‘.rd. What happened may be. best 
stated in the words of Lord Moulton in the 
judgment of the .Board* upon the second 

appeal :— 


" In his plaint the plaintiff states that he 
was the sole proprietor of such Mills ami of 
their contents. On thus being ousted 
from his property he took the course c.f pay¬ 
ing under protest the sum claimed. Havii g 
thus freed his property from the attachment, 
he at once brought the present action claim¬ 
ing a return of the money so paid and the 
damages for the alleged illegal acts c.f the 
defendants. 

“In reply to the above plaint, the respond¬ 
ent Bank filed certain preliminary pleas 
relating to tl.e claim for the return of the 
money p*aid under protest of which it is 
only necessary to cite the first, which was 
that ‘ the suit as framed will not lie.' It 
is admitted that the plea is in substance 
identical with the more usual form of plea, 
viz., that the plaint discloses no cause of 
action. 

“The District Judge, r.o doubt, with the 
laudable intention Gf shortening the pro¬ 
ceedings and thereby lessening the costs, 
heard an argument on these preliminary 
pleas before requiring anythii g further 
to be done by the defendants, and on the 
18th November 1902, he gave judgment 
to the effect that, so far as the 
recovery of the money was concerned, 
the plaint disclosed no cause of action. 
He, therefore, dismissed with costs the claim 
for the recovery of the money and directed 
that the action should proceed on the ques¬ 
tion of damages for illegal attachment. 
The pla ntiff having in \ain applied for the 
drawii g up of an order embodying this 
decision, decided not to proceed with that 
part of the case which related to damages 
a l d consequently did not appear on the 
further hearing, whereupon the District 
Judge dismissed the whole case for default 
under section 102 of the Civil Procedure 
Act. The plaintiff appealed to the Chief 
Court against this decision and that. Court 
dismissed tne appeal on the ground that 
no appeal lay against an order dismissing 
a suit under section 102. From this decision 
the plaintiff appealed to His Majesty in 
Council, and their Lordships held that 
the order of the 18th November 1902 
was a final decision on the case as to the re¬ 
covery of the money paid and that, therefore, 
it was not competent to the Judge to dismiss 
that part of the case under the powers 
of sect on 102. They, therefore, remitted 


•See 18 Cm. 949 <*. C.).— [Ed.) 
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the case to the Chief Court in order that 
the appeal to that Court , so far as it related 
to the recovery of the money paid, might 
hi heard a.id decided on its merits.’ 

Their Lordships go on to find that 
the payment under the circumstances de- 
scr bed was a payment under coercion and 
rem tted the case that the defences, other 
than that rested on the words cf the Statute, 
might be disposed of. 

The Subordinate Judge gave judgment 
in favour of the appellant, but on appeal 
that judgment was reversed and the suit 
dismissed, and it is from that judgment 
that the present appeal lies. The judg¬ 
ment of the Appeal Court proceeded 
on one ground alone—namely, that on con¬ 
sideration of the whole circumstances it 
was not equitable that the money should be 
paid back. That view was supported 
before their Lordships by a very lengthy 
and careful argument examining all the 
English decisions, from Moses v. Mac - 
ferlan (i) downwards, as to what de¬ 
fences were ava lable to the action for money 
had and received. In their Lordships' 
opinion all these authorities are beside the 
question. The right here sought to be 
enforced is a statutory right expressed in 
terms of section 72 of the Contract Act 
and this Bjard has already held that the 
circumstances gave rise to that statutory 
right. To append a consideration (as the 
Court of Appeal has done) of the relation 
of parties inter s &—apart from the actual 
circumstaucs which enforced the payment, 
is simply to allow counter-claim under 
another name, and a cou.iter-claim in the 
Punjab is not admissible. 

While this disposes of the ground on 
which the Appellate Court reversed the 
judgment of the Subordinate Judge it does 
Hot dispose of all the grounds of Qefei.ce. 
The respondents assert that the Mills did 
not belong to the appellant, and if that 
were so then necessarily the appellant could 
not complain of the attachment. As re¬ 
gards the sale itself there is 110 ground 
of challenge. Mr. Kiikpatrick was duly 
authorised by the deed under which he acted, 
due notice was given of the sale, and no 
fault is found with the procedure at the 
sale itself, lhe respondents attack the 

(1) (1760)^2 Burr. 10051 s W. Bl, 2x91 97 E. R. 
670. 
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sale on other grounds. First, they say that 
it is not possible in India to put a clause 
into a mortgage-deed allowing of sale 
except through the medium of the Court, 
and, second, the}* say as the appellant 
was the debenture-holder in whose interests 
the sale was brought on, he was incapable 
of purchasing. As to the first point, 
there is no positive enactment prohibiting 
such a stipulation being annexed to a mort¬ 
gage, for section 69 of the Transfer of Prop¬ 
erty Act does not apply, the Act not having 
been extended, at least at the time of 
these transactions, to the Punjab. Their 
Lordships’ attention was, however, 
directed to the cases of Bhuwanee 
Churn MUr v. Jykislien Miir (2) and 
Keshavraw Krishna v. Bhavanji (3). Their 
Lordships do not question these authori¬ 
ties, buc they consider that they 
have no ; pplication to the case of 
a limited Company issuing debentures 
and securing the debenture by a mortgage 
in favour of rustees with the power of sale. 
The whole reasoning which led to the 
judgment cited was the necessity of pro¬ 
tecting persons who from their circum¬ 
stances needed protection, entering into 
transactions of loan, ;.nd the class of mort¬ 
gages there dealt with did not include m 0 rt- 
gages. in the English form. To say that 
a limited Company—a creature of Statute— 
requires protection or that the trustees 
for the debenture-holders are the persons 
who might take advantage of the scanty 
kn w < < ge of the m« rtgaging Company — 
the kind of argument which led to the de¬ 
cision in those eases and which was appli¬ 
cable in terms to transactions between 
the persons aforesaid—is really toconsi<er 
the situation in a lij-ht almost absurd. 

As regards ti e second point, there are 
numberless autl orities o the effect that 
when any one is in a fiduciary position 
he cannot stll to himself. Thus an ordinary 
trustee cannot buy trust property noi 
can an < fficial appoh ted to conduct a sale 
for creditors be himself the purchaser. 
See York Buildings Company v. McKenzie 
4 )- But no such position arose here. M. 
Kirkpattrick, who was the seller, sold 

' (2) (*847) S. D. A. 354 8 lnd. Dec. (o. $.), 

3 * 6 * 

43 ) 8 B. H. C. R. (A. C. J.j 142, 

<41 (* 795 ) 3 Patetton, 378. 
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not on behalf of the debenture-holder r.lor.e 
but on behalf of the Company. It was 
his duty and interest to secure as high 
a price as possible so that the 
balance—after meeting secured debts — 
should goto the Company. Such a balance 
w?s in fact received. The fact, there¬ 
fore, that the buyer was himself a holder 
of the debentures became irrelevant. 
There was no merging of the two 
positions which is what is prohibited— 
namely, that the interest uf the 
seller to get the highest price, and 
of the buyer to get the lowest price, is 
centred in the same person. This poirt 
accordingly fails. The only remainirg 
point was this—the respondents urged that 
the conveyance in favour of the appell; i t 
was bad because the registration was 1 ot 
in order in respect that the registration 
doesnotbearthataproperpower-of-attori ey 
was possessed by the person askii g for tl e 
registration and in respect that it does i ot 
afford proper evidence of the execution 
by Lachman Das—one of the signatories 
to the deed of transfer. 

These points were admittedly not taken 
beforethe Courts below and their Lordships 
would be slow to admit their validity in 
such circumstances. But, further, they 
think they are unsustainable on their 
merits. The deed was presented by Mr. 
Kirkpatrick and the endorsement of tl e 
deed as registered bears that he held a 
special power-of-attorney auttorisii g 1 im 
to appear. It must,therefore, be presumed 
that the power-of attorney was a proper 
power under the terms of section 33 of 
the Registration Act. 

Then, as regards the execution of Lach- 
man Das—a witness was examined wl o 
deposed to the fact. Now, by section 34, 
the duty of enquirirg as to execution is 
put upon the Registering Officer, and by 
section 35 it is provided that if he is satis¬ 
fied as to various particulars he shall register 
the documents. Here, again, the presump¬ 
tion from registration of ctnnia presutnun- 
tur rite et solemniler acta would apply ; 
but the matter is finally set at rest by sec¬ 
tion 87, which provides that “nothing 
done in good faith pursuant to the Act 
by any Registering Officer shall be deemed 
. Invalid merely by reason of any defect 
4 U bis appointment or procedure." 
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Their Lordships v. ill, therefore, 1 \ 11 bi> 
advise His Maj etJx that this aj j cal sl.o, 1 ‘ 
be allowed, the decree of the Chief Court 
set aside with costs and the decree ol the 
Subordinate Court restored. 

The respondents u ?11 pay tlie costs of 
the appeal. 

z. k. Appeal allowed. 

Solicitors ior ti c A\ pellants: — Messrs, 
T. L. Wilson & Co. 

Solicitors for the Respondent:—essrs. 
Sunder son & Orr Dlgnatns. 
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SANTALA BEWA and others— 
Defendants—Appellants 

versus 

BUDASWARI DASI— Plaintiff— 

Respondent. 

Hindu Law —Rajbansis— Widow, re-marriage 
°f—Forfeiture of estate — Custom — Hindi* Widow's 
Re-marriage Act (XV of 1856),s. 2. 

Rajbansis are governed by the ordinary Hindu 
Law. [p. 13, col. 2.] 

Fanindra Deb Raikat v. Rajeswar Das, 11 
C. 463; 12 I. A. 72; 4 Sar. P. C. J. 610: 9 Ind. Jur. 
277; 5 Ind. Dec. (n. s.) 1068 (P. C.) f referred to. 

Ram Das v. Chandra Dassia, 20 C. 409; 10 Ind. 
Dec. (n. S.) 277, followed. 

A Rajbansi widow cn re-marrirge forfeits her 
former husband’s estate, even though there is 
a custom of re-marriage in her caste, [p. 14, 
col. 1.] 

Case-law reviewed. 

Appeal against a decree of the Deputy 
Commissioner, Darjeeling, dated the 
5th December 1920, reversing that 
of the Munsif, Siliguri, dated the 4th 
August 1920. 

Babu Taraheswav Pal Choudhury for 
the Appellant. 

Babu Mrilunjcy Chat to pad hay a, for the 
Respondent, 
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santala bhwa t>. budaswari dasi. 

JUDGMENT— The defendants are the 
appellants before us and the facts of the 
suit, out of which this appeal lias arisen, 
are, shortly stated, as follows :— 

The ptaintin is the daughter of one Lalua 
Singh who held a six-pies share in a certain 
jote. The defendant ho. I, Santala Bewa, 
is Lalua's second wife. On Lahia’s death 
she inherited the share of Lalua in the said 
jote. Thereafter, the defendant No. I 
married again, according to the custom 
of the Rajbansis and subsequently she 
sold the said six-pies share in the jote 
to defendant No. 2 who again sold t 1 * same 
to defend-nt No. 3 - The j.laintiff has 
brought the present suit for recovery of 
possession of the said six-pies share on the 
ground that the defendant No. i by 1 er 
re-marriage had forfeited l.er right to the 
said share and that the defendant Nos. 
2 and 3 by their purchase had acquired 
no right and title to the same. The defend* 
ant No. i in her defence stated that there 
was a special custom among the Rajbansis 
that a widow did not forfeit her right 
to her husband's property by her re¬ 
marriage. 

The Muns&f held that the Rajbansis 
were not Hindus and that the parties were 
governed not by Hindu Daw but by custom, 
and that among the Rajbansis a widow 
could keep a Dangua, and by keeping one 
she was not divested of her former husband’s 
property. He accordingly held that the 
defendant No. I did not forfeit her right 
to her first husband’s property by her 
re-marriage, and accordingly dismissed the 
suit. 

‘ The plaintiff appealed to the Deputy 
Commissioner of Darjeeling and the latter 
held that the special custom referred to by 
the ftiunsif had not been satisfactoiilv 
established. It was also held by the learn¬ 
ed Deputy Commissioner that the Raj¬ 
bansis were governed by the ordinary Hindu 
baw and that, therefore, the defendant 
No. I forfeited the estate inherited from 
her first husband by her re-marriage and 
consequently the defendants Nos. 2 and 3 
acquired no title to the property in suit 
by purchase from the defendant No. 1. 

On behalf of the appellants it has been 
contended before us that the lower Appellate 
Court was wrong in holding that the Raj- 
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bansis were governed by the ordinary Hin¬ 
du I v aw f , and, in the second phace, that there 
was a difference between a widow among the 
Rajbansis re-marrying and keeping a Dan¬ 
gua according to the custom which pre¬ 
vails among the Raj bam is, and that the 
fact of the defendrnt No. 1 having kept 
a Dangua did not entail any forfeiture 
of the interest taken by her in her first 
husband's estate. 

As regards the first contention that the 
Rajbansis are not governed by the ordi¬ 
nary Hindu Law, reliance has been placed 
upon the decision of the Privy Council 
in the case of Fanindra Deb Raikat 
v. Rijeswar Das (i;. The question of acknow¬ 
ledgement and recognition of Non-Hindus 
as Hindus arose in the following manner 
in that case. The dispute related to the 
succession of a Zemindari called the Bai- 
kantpur Raj and the question their Lord- 
ships had to determne was as to the valiaity 
of the adoption of the defendant in that 
ease as a son to the deceased Zemindar. 
It was found that the family of Cooch 
Behar to which the parties belonged, ori- 
ginalty belonged to the Cooch Behar 
Aboriginal tribe, which had abandoned 
their old customs, called themselves Raj- 
bansi Kshatriyas, adopted Hincuism as 
their religion and claimed a divine ancestry 
for their Chief, who traced his pedigi ee 
to the god Shiva. Upon this the High 
Court presumed that the parties were 
Hindus and cast upon the plaintiii, who 
was rival claimant, the burden of proving 
the invalidity of the defendant’s adoption. 

On a review of their family history, 
their Lordships held that it showed, “that 
although they affected to be Hindus, the}' 
had retained and were governed by family 
customs, which as regards some matters 
were at variance with the Hindu Law.” 
They, therefore, held that the family was 
subject only to Customary Law and that 
as no custom in favour of adoption had been 
proved, the defendant lost his estate, 
though he held a deed of adoption from the 
deceased Zemindar such deed, accorcing 
to the opinion of their Lordships, failing to 
convey the property to a -persona designate. 
In that case, the ratio of the decision .was 

(1) 11 C. 463: 1a I. A. 721 4 Sar. P. C. J. 6io| 

9 Imd, Jut, 2771 3 lad. Dec. (w, s.) 1068 <P. 
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tliat the process of coversion into Hinduism 
was incomplete when the case arose. In 
the case of Rain Das v. Chandra Dassia 
(2), where the parties were Rajbansis, the 
Court held that the process of conversion 
into Hinduism was complete and that the 
ordinary Hindu Daw applied to the parties. 

The distinction between the two cases 
referred to above was t: is, that while in the 
one case the origin and history of the family 
was known, in the other case it was not. 
and there being not. ing to show that the 
conversion into Hinduism in the latter 
case was incomplete, the Court assumed the 
ostensible state to be the real state and held 
the parties to be Hindus bound by the 
lex loci, adding, '* it must be taken that 
they have adopted in its entirety one form 
or other of Hindu Law, and it being un¬ 
certain wliicli form they adopted, it is 
not unreasonable to infer that they adopted 
the form which prevailed in the locality." 

In his•*Tribes and Castes of Bengal'’, Vol. 
I, at page 491, Sir Herbert Risley observes 
as follows:—" The transformation of the 
Kochh into the Rajbansi, the name by which 
they are now known inRangpur, Jalpaiguri 
and Kuch or Kochh Behar ( is a sigular 
illustration of the influence exercised bv 
fiction in the making of caste. As des¬ 
cribed by Buchanan at the beginning of 
the century and by Hudson some fitty- 
years ago, the Koch tribe was unquestion¬ 
ably non-Aryan and non-Hindu. Now the 
great majority of the Kochh inhabitants 
of Northern Bengal invariably describe 
themselves as Rajbansis or Bhanga Ka- 
shatriyas a designation which enables tl cm 
to pose as an outlying branch of the Ka- 
shatriyas who fled to tu* se remote districts 
in order to escape from the wrath of Parsu 
Ram. They claim descent from Raja Dasa- 
rath, father of Rama, they keep Brahmans, 
imitate the Brahminieal litual in tl.eir 
marriage ceremony and have begun to 
adopt the Brahminieal system of golras. 
In rspect of this last point they are now in 
a curi »us state of transition, as they have 
all hit upon the same gotra fKasyapa) 
and thus habitually transgress the primary 
*ule of the Brahminieal system which 

absolutely prohibits marriage within the 

• % 

t*) 20 C. 4091 10 Ind, Dec. (N, s.) 277. 
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goira. But for this’ defect in tlic’r 
connubial arrangements a defect whu h 
will probably be corrected in a 
generation or two as tue> and thete 
Pur oh Us rise in intelligence there 
would be nothing in their customs to dis¬ 
tinguish them from the Aryan Hindu* 
although there has been no mixture of 
blood and they remain thoroughly Kochh 
un ler the name of Rajbmsi. Although there 
s no histoiical foundation for the cl; in- 
of the Rajbansis to be a provincial variety 
of Kslia riy s, it is a singular fact that 
the title Rajbansi serves much the same 
purpose for the lower strata of the Hindu 
population of Northern Bengal as the title 
Rijput does for the landholding classes 
of dubious origin all over India. The one 
term like the other, serves as the sonorous 
designation of a large and heterogenous 
group bo an 1 together by thecommon desire 
of social distinction." 

There are three kinds of marriage preva¬ 
lent amongst the Rajbansis, viz., 1 1) Gan- 
dharva, (2) Brahma and(j) Wicow Marriage. 
Widow marriage amongst the Rajbansis 
takes place without any ceremonies what¬ 
ever. The peculiar circumstances under which 
widowsare received by men as wives amongst 
Rajbansis have given rise to different 
names by which such women are known, 
such as Dangua wife, Dhoka wife, Pashua 
wife. Dang means a stick or a blow 
dealt with a stick ; when a widow lives 
by herself ana a man goes to the house 
with zdangoi stick in his hand and strikes 
a blow with it on the roof of the house, 
and so enters in and takes possession of the 
woman such woman is called a Dangua wife 
CS^e Hunter's Statistical accounted Bengal, 
Volume X, page 377. 

In this case the lower Appellate Court has 
observed that it is a matter of common 
knowledge that the Rajbansis have assumed 
the sacred thread and have termed them¬ 
selves Chatries and that, in these circum¬ 
stances, it is not understood why it should 
be held that they are not governed by the 
ordinary Hindu Law, although there may 
be a custom prevailing amongst them 
which renders re-marriage of widows per¬ 
missible. 

In our opinion the parties to this par¬ 
ticular case are governed by the ordinary 
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Hindu Daw and in that view of the matter 
the question arises whether having regarc io 
the provisions of Act XV of 1S56, a Raj- 
bansi widow after re-marriage forfeits her 
former husband's estate, even though there 
is a custom of re-raarriage in her caste. 
Now, the second section of Act XV of 1856 
contemplates the case of any widow, which 
may include even a widow of a class or caste 
in which such marriages are allowed or 
permitted by caste custom, ana the scope 
of this section has been the subject of con¬ 
troversy in many cases [See Murugayi 
v. Vlramakali (3), Vithu v. Govinda (4), 
Panchappa v. Sanganbasatva (5) Malungim 
Gupta v. Ram Rutton Roy (6,.] 

The concensus of opinion so far as this 
Court and the Madras and Bombay High 
Courts are concerned is that the second 
section of Act XV 1856 applies not only 
to widows who could not re-marry before 
the passing of the Act, but also to those 
who were not so precluded from re-marry¬ 
ing, either by law or custom [See Nilya 
Madhav \. Srlnath Chandra (j).\ 
Rasul Jehan Begum v. Ram Surun 
Singh (8) it was held that a Hindu 
widow on re-marriage forfeits the 
estate inherited from her former husband, 
although, according to the custom prevail¬ 
ing i,i her caste, re-marriage is permissible. 
Much support is lent to this view by the 
fact that almost all castes in which a 
re-marriage is allowed by custom, such 
marriages aro followed by forfeiture of the 
first husband s estate. In the case of Gotiri 
Churn Patni v. Sita Patni (9) it washeld 
that a Hindu widow after re-mariage 
forfeits her deceased husband’s estate, even 
though there is a custom of re-marriage 
In her caste. We are not unmindful 
of the fact that a different view has been 
taken by the Allah, bad High Court, (see 
Khuddo v. Durga Prasad (10) and Mula 

(3) f M.226; 1 Ind.Jur.2341 I Ind. Dec. (n. 3.) 

. *49. ' 

(4) 22 B. 321J xx Ind. Dec. (n. s.) 796. 

(5) 24 8 91 i Bom. L. R. 543; I2 ind. Dec. 

(N. s.) 596. 

(6) 19 C. 289; 9 Ind. Dec. (n. 8.) 638 (B. B.) 

(7) 8 C. L. J. 542. ' 

(8) 22 C. 589; xx Ind. Dec. (n. s.) 392. 

9) 5 Ind. Cas. 710; 14 C. W. N. 346. 

10) 29 A.X 22 | A. W.N. (1906)29913 A. L. J. 
729. 


v. Partab (n) but we think w r e are bound 
by the decisions of this Court to which 
reference has already been made. 

The result, therefore, is that this appeal 
fails and must be dismissed with costs. 

z. k. Appeal dismissed . 

(n) 6 Ind.Cas.n6; 32 A. 489; 7 A.D. J.417 


ALLAHABAD HIGH COURT 

Second Civ id Appeal No. 1005 

OF192T. 

June 14, 1922. 

Present: —Mr. Justice Stuart and 
Mr. Justice Sulaiman. 

RADHA DUDAIYa —Defendant— 

Appellant 

versus 

RASHIK DAD and another — Plaintiffs 

—Respondf NTS. 

Limitation Act (I K of 1908), Sch. I, Arts. 
118, 144— Adoption, invalid—Suit for possession 
against adoption — Limitation. 

Under a family arrangement among the members 
of a joint Hindu family, the widow of a deceased 
member was given, in lieu of maintenance, a certain 
share in a village which share was to 
revert to the family on her death unless In 
the meantime she adopted a son to her deceased 
husband. The widow got the share mutated in 
her own name as well as in that of another person 
whom she declared she had adopted. About 
eleven years after the death of the widow, the 
reversioners sued the alleged adoptee for pos¬ 
session. It was found that there had been no 
adoption in fact: 

Held, that the suit not being merely for a decla¬ 
ration that the defendant's adoption was invalid 
was not barred under Art. 118 of Schedule I to the 
Limitation Act, and that as it was brought within 
X2 years of the death of the widow, the plaintiffs 
were entitled to succeed, fp. 16, col. 2.] 

Chunni Lai v. Sita Ram, 11 Ind. Cas. 476; 34 
A. 8; 8 A. L. J. 1101, Basdeo v. Gopal, 8 A. 644 
A. W. N. (1886) 232; 5 Ind. Dec. (n. s.) 3 3 4 5 6 7 8 *» 
ref rred to. 

Second appeal from a decree of tie 
District Judge, Jhansi. 

Mr. Sltal Prasad Ghosh, 'or the Appellant. 

Dr. Surendra Nath Sen. for the Respond" 
ents. 

JUDGMENT.—This is a defendant's 

appeal arising out of a suit for recovery 


VoL 75) INDIAN 

RAD HA DUIA1TA V . RASHIK 

of certain property including a 5-annas 
4*pics zetnindari share in village Put ra 
Kalan, and a 6 pies share in I/ilitpur. 
The plaintiffs' case, as set forth in the 
plaint, was that the property in dispute 
was given to one Musamtnat Sarawan 
Dulaiya under an award dated iitli July 
1891, that she was to have possession ol 
it for her life, and, under the said award, 
the property was to revert to the plaint¬ 
iffs* family, and that she died on the 3rd 
of May 1908, on which date the plaintiffs 
became entitled to recover possession of 
this property. 

The claim was contested mainly by the 
present defendant-appellant. Miisimm.it 
Radha Dulaiya, who pleaded that in fact 
there was no valid and binding award in 
existence, and, farther, that her deceased 
husband, Damodar Das, had been adopted 
by Musamtnat Sarawan Dulaiya and had 
been in possession of the property as such ; 
and, lastly, that the claim was barred by 
time. Both the Courts below have decreed 
the suit. The defendant-appellant has come 
up in second appeal to this Court, and, 
on her behalf, the findings of the learned 
District Judge are challenged. 

The points for determination before us 
are really two. One is as to the validity 
of the transaction of 1891, and the second 
is the question of limitation. 

It appears that one Janki Prasad had 
four sons by his first wife and five sons by 
the second. About the year 1891 two of the 
sons by the first wife had died leaving two 
widows, Musamtnat Ojhari and Musamtnat 
Sarawan Dulaiya. There were three sons 
by the second wife alive at this time. As 
the learned District Judge has remarked, 
it was with the object of securing peace 
for the family that there was a referent e 
made to certain arbitrators by Janki Prasad 
and his three sons by the second wife, 
on the one hand, and Ram Prasad and Har 
Das, the sons by the other wife, acting 
for themselves and as guardians of the 
two minor widows of their deceased brothers 
on the other. The arbitrators made an 
award on the 12th July 1891, under which 
half the property went to one branch and 
the other half was divided between Ram 
•Prasad and Har Das and the two widows. 
The widows were to retain possession of 
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the quarter share given to each for tlndr 
lives in lieu of maintenance and, on their 
death, the properties were to revert to 
Ram Prasad and Har Das and their sons. 
There was, however, a provision in the 
award that the widows had power to adopt 
in writing a son from among the descend¬ 
ants of Janki Prasad, Ram Prasad and 
Har Das, and that, in case any such 
adoption was made, the adopted son would 
become the owner of the property given 
to the widows. At the time when this 
award was made, Musamtnat Sarawan 
Dulaiya was a minor and she does not 
appear to have attained majority till 
sometime about the year 1900. 

It is conceded before us that, inasmuch 
as Musamtnat Sarawan Dulaiya was a minor 
at the time and had not been properly 
represented, the award as an award is not 
binding on her, but both the Courts 
below have come to the conclusion that this 
transaction was really in the nature of a 
family settlement and, as such, was binding 
on all the members of the family even though 
some of them were minors at the time. 
About the year 1902 Musammat Sarawan 
Dulaiya and the other widow applied to 
the Revenue Court for mutation of names 
in respect of the share in village Patora. 
The passage in the judgment of the first 
Court shows that the names of Sarawan 
Dulaiya as well as Damodar Das were 
recorded jointly and Damodar Das was 
described as a minor under the sarparasti 
or management of Sarawan Dulaiya. In 
the village Dal it pur, the defendants did 
not obtain possession till after the year 
1910, and that was under a Will left by 
Janki Prasad. 

In our opinion there can be no doubt 
that Musamtnat Sarawan Dulaiya obtained 
possession of the share in village Patora 
in pursuance of the arrangement of 1891. 
In the first place, there is a finding to that 
effect by the learned District Judge which, 
in our opinion, cannot now be disturbed. 
Furthermore, her own conduct in apply¬ 
ing to the Revenue Court in the years 1902 
and 1904 shows, that she was endeavour 
ing to obtain possession oi the share given 
to her by the award. We are of opinion 
that, so long as she was alive, her possession, 
therefore, in the circumstances cannot fie 
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by the learned Advocate for the defendant** 
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deemed to have been adverse to the other 
members of the family. The finding of 
the learned District Judge is clearly to the 
effect that she obtained possession in pur¬ 
suance of the arrangement arrived at be¬ 
tween the various members of the family 
in the year 1891. It Is true that her name 
was not actually recorded till long alter 
1891 but that maybe explained by tne 
circumstance that she had not att.dned 
majority till about the year 1900. 

On the question of limitation the learned 
Advocate for the appellant first of all 
contended that the claim was barred by 
the three years rule as contained in Art. IJ 3 
of the Limitation Act and he relied on the 
case of Talewar Singh v. BaJiori Singh (1). 
In our opinion, Art. 113 has no applica¬ 
tion whatsoever to the case. This is not 
a claim for the specific performance of any 
contract and that Article is inapplicable. 

Next, it was contended that the claim 
iu substance is for a declaration that the 
adoption set up by the defendant was 
invalid, and that, therefore, it is barred 
by Art. 118 of the Limitation Act. On 
the question of adoption the learned Dis¬ 
trict Judge has come to c finding of fact 
that, in reality, no adoption had takeu place 
and all that had happened was that Musam- 
mat Sara wan Dulaiya had declared in the 
deed of 1902 that the defendant's husband 
Damodar Das was her adopted son. It is, 
however, contended that, whether the adop¬ 
tion did in fact take place or not, the v 
claim is barred by Art. 1x8 and reliance 
is placed on a case of this Court reported 
as Chunni Lai v. Slta Ram (2). In the 
first place, in the plaint the plaintiffs G id 
not seek any relief as to a declaration that 
the alleged adoption is invalid. The pre¬ 
sent suit was instituted after the death 
of Musammat Sara wan Dulaiya when tl e 
plaintiffs, according to tl e case set forth 
in the plaint, were entitled to recover 
possession of the property. The suit is 
not merely a suit for a declaration that the 
defendant's adoption is invalid. This view 
Is supported by a case of this Court in 
Basdeo v. Gopal (3). The case relied upon 

(1) 26 A. 497? A - W. N. (1894) 72. 

(2) 11 Ind. Cas. 476; 34 A. 8; 8 A. L. J. 1101. 

(3) 8 A. 6441 A. W. N. (1886) 232; 5 Ind. Dec. 
(N. S.) 382. 


namely, Chunni Lai v. Situ Ram (2), how-, 
ever, is not conclusive. Tn the first place, 
it is directly opposed to the rule 01 law 
laid down in the earlier case quoted, and,' 
in the next, the learned Judges themselves' 
did not decide the point finally for, at 
page 12* they remark: *• As the trend 
of authorities in this Court is the other 
way and as it is unnecessary to discuss 
that point in the present appeal, we refrain 
from entering into that question.** •, 

The view taken in Chunni Lai v. Sita 
Ram (2) has beeu followed by other Courts 
also. In our opinion the present claim, 
therefore, not beiug a claim merely for a 
declaration that the defendant's adoption 
is invalid, is not barred by Art. Xi8 
the Limitation Act. , 

As to the question of the claim being 
barred by i /- years' adverse possession, 
we are of opinion that that contention 
also is without force. The present suit; 
was instituted on the 23rd of April 1920* 
and Musammat Sara wan Dulaiya died cn 
the 3rd of May 1908. that is tc say, just 
within 12 years of the institution of the suit. 
If tte possession of Musammat Sara wan 
Dulaiya during her lifetime was with the 
conseut and acquiescence of the other 
members of the family and in pursuance 
of the award of T891, it is clear that her 
possession can in no sense have been adverse 
to the other members of the family. The 
right to recover possession arose on the 
death of the widow, and from that date 
the claim is well within time. 

On behalf of the defendant, reliance 
has been placed on the ruling of their Lord- 
ships of the Privy Council in Sham Koev 
v. Dah Koer (4), but in that case it is to 
be noted that their Lordships were distinct¬ 
ly of opinion tlat it had not been proved 
that the widow had obtained possession 
of the property in suit under any family 
arrangement at all. The evidence being 
nil and the widow not being entitled to 
actual possession of the property their 
Lordships held that her possession m«it 
be deemed to have been adverse. In the 

(4) 29 C. 664} 29 I. A. X32J 6 C. W. N. 657 
4 Bom. L. R. 547; 8 Sar. P. C. f. 280 (P. C .), 1 

* Pa* 34 A.— [Ed.l r ' 
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present case we have already remarked 
that the finding of the learned District 
Judge is that the widow did obtain posses¬ 
sion of this property under the award, 
which embodies the arrangement arrived 
at by the various members of the family. 
The Privy Cor noil case, therefore, is dis¬ 
tinguishable. The plaintiffs*, case thus is 
not barred by time. We think, therefore, 
that the view taken on both these points 
by the lower Appellate Court is correct. 
The appeal fails and is hereby dismissed 
with costs. 

N. h. Appeal dismissal. 


MADRAS HIGH COURT. 

FULL BENCH. 

Referred Case no. i.j of 1022. 

April 6,1923. 

Present:— Sir WalterSchwr.be, Kt., Chief 
Justice, Justice Sir Francis Oldfield, Kt., 
and Mr. Justice Raniesam. 
PAKKIM SOTyOMON— Plaintiff 

versus 

CH ELL I AH PI L L AI — Defendant. 

Divorce Act (/ V 0/1860), s. 2—Excommunication 
by sect or Church . effect of—Excommunicated 
person whether ceases to be Christian—Profession of 
Christianity—Native Converts' Marriage Disso¬ 
lution Act {XXI of 1866 ),s. 16— Conversion of 
married Hindu to Christianity — Dissolution of 
marriage — Procedure. 

Wheie a person who professes the Christian reli¬ 
gion is excommunicated by the sect or Church to 
which he belongs he does not thereby cease to pro¬ 
fess Christianity within the meaning of section a 
of the Divorce Act. The question cf profession 
of Christianity is a question of his own action and 
not oi the action of his Church, [p. 17, col 2 ] 

. Under the Native Converts’ Marriage Dissolu¬ 
tion Act the conversion to Christianity of one of two 
spouses of a Hindu marriage docs not dissolve 
the marriage. Under that Act, to obtain dissolu¬ 
tion of marriage the convert must first of all 
apply for restitution of conjugal rights and then, 
after the lapse of a year, lor dissolution of the 
marriage if conjugal rights are refused. Otherwise, 
the conversion to Christianity of one of two spouses 
has ao effect on the existing marriage, [p. 18, 

cob I.] 



class ot persons in this country, vis., those 



who have abandoned a pavtlcnlai *?cc<, but who 
still remain unattached to any religion otbei 
than Christianity [p. 18, col?.} 

Per Ram*sam, f .—The religion of a person ii 
what that person professes and it docs not re¬ 
quire recognition by the other persons belong¬ 
ing to that religion. A Hindu who professes to 
be a Hindu, though lie may be excommunicated 
by all the existing Hindu castes, is still a Hindu, 
though probably he is subject to great socicl in¬ 
convenience. In thia respect there i; 
nothing peculiar to Christianity. If a person 
says that he is a Christian though lie does not be¬ 
long to any of the existing Christian Churches, 
he is still a Christian. Probably his creed is 
different from the existing creeds and he is subject 
to social inccnvenieucc in respect of the perform¬ 
ance of marriage and burials, but he would 
still be a Christian, Jp. 18, col. 2.] 

Case referred by the District Judge, 
Madura, in his letter, aatea the Qth Septem¬ 
ber 1922, No. 513° for confirmation hv the 
High Court under section 17 of the Indian 
Divorce Act (IV of 1869) of the decree nisi 
passed in Oiiginr4Sr.it No. 5 of 1021 on 
the file of the District Court of Madura. 

Mr. T. M. Ramasiramy Ai\ar, for the 
Plaintiff. 

JUDGMENT. 

Schwabe, C. J. —This is a suit for nullity 
of a marriage under the following cir¬ 
cumstances. I he respondent, when a 
Hindu, was married to a Hindu. The 
responaent changed his religion being 
converted to Christianity. No steps 
were taken by him to dissolve his mar¬ 
riage, but he then went through a form 
of marriage with the petitioner, also a 
Christian. The petitioner row hrirps this 
suit, on the ground of bigamy of her husband ; 
he having a wife alive at the time went 
through the form of marriage with her. 

The first defence raised is that the peti- 
tio er lias no rights under the Indian Di- 
\ orce Act because it is alleged that she 
does not profess the Christian religion. 
T is is based on a resolution of the parti¬ 
cular sect to which she belongs, in effect 
excommunicating hex. In my judgment,al¬ 
though she maybe excommunicated by the 
sect or the Church to which she belongs, 
she does not thereby cease to profess Chris¬ 
tianity. The question of profession of 
Christianity is a question of her own action 
and not of the action of her Church. It is 
to be observed that the petitioner was the 
daughter of a Christian and, no doubt, was 




INDIAN CASES. 


RAJ UN D13-3UEAD RAl V. E. I. RAILWAY CO. 


tw 


baptised as a Christian. I cannot Fee 
how it can be said that she ceases to pro¬ 
fess the Christian religion because her 
Church, disapproving of her conduct, lias 
excommunicated her. 

The second defence raised is that at the 
tine of this marriage there was no existing 
marriage of the respondent, it being alleged 
that by reason of his conversion his then 
existing marriage became dissolved. That 
?s not the law. It is quite clear from the 
Native Converts ' Marriage Dissolution 
Act XXI of 1866 that the conversion 
to Cnristianity of one of two married 
Hindus does not dissolve the marriage. 
That act provides for means to obtain dis¬ 
solution of the marriage by application 
to the Court, first of all, for restitution of 
conjugal rights and then, after the lapse of 
a year, for dissolution of the marriage if 
conjugal lights are refused. Otherwise 
the conversion to Christianity 0 f one of two 
spouses has no effect on the existing 
marriage. 

It follows that the decree that it is a 
nullity is correct and must he confirmed 
with costs. 


Oldfield* J.—I have felt some doubt witl 
regard to the first question raised by thi 
petition, whether the petitioner can be saic 
to have been professing the Christian re 
ligion at the time she presented it, withii 
the meaning of section 2 of the Indiai 
Divorce Act. My hesitation arises fron 
the facts, evidenced by the resolutioi 
of excommunication referred to 
my tord that she had repudiate* 
the authority of the govemim 
body of the Christian denomination 
to which she belonged, and that she wa: 
by the resolution^deprived of the spiritua 
privileges of the Christian faith in the onb 
form, in which, so far as appears, shi 
bas ever possessed them. The repb 
suggested is that, notwithstanding he' 
withdrawal or expulsion from a particu 
lar denomination <ihe can still be hear. 

?hri^ h 4' !, *r™ feSSeS an unse ctariai 
Chnstjftdant s adQese words of the Ac 

have supported .hn difficult of interpreta 

tion; &20 v. ris with some hesitation that' 

accept the suggestion made on her behalf 

It is some justification for doing so tha 

there is nothing before us as to her admis 

Sion or re-admission to Hinduism, which pre 
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sum ably was originally her faith or that of 
her parents, and nothing to show whether 
such re-admission or admission is possible 
and there is, further, the fact that the policy 
°. f the law appears to require the applica¬ 
tion of the woids of section 2 to what may 
be a substantial class of persons in this 
country t those who have abandoned a 
particular sect but who still remain 

unattached to any religion other than 
Christianity. 

In these circumstances, I do not feel 
justified in dissenting from the judgment 
just delivered. 

Kamesam, J.—I agree with the judgment 
of the learned Chief Justice. In my opin¬ 
ion the religion of a person is what the 
person professes and does not require re¬ 
cognition by the other persons belonging 
to that religion. A Hindu, who professes to 
be a Hindu, though he may be excommu¬ 
nicated by all the existing Hindu castes 
is still a Hindu though probably he is sub¬ 
ject to great social inconvenience. In this 
respect I do not think that there is any¬ 
thing peculiar to Christianity. If a per¬ 
son says that he is a Christian, though 
he does not belong to the existing Chris¬ 
tian Churches he is still a Christian, 
probably his creed is different from the 
existing creeds and he is subject to social 
inconvenience in respect of the performance 

of marriage and burials. Still he would 
be a Christian. 

v * N - v * Decree confirmed. 

Z. K. & w. c. A. 



r JHIUH COURT. 

Civie Re vision Petition No. 158 or 1C23. 

June 27, 1923. 

Present:- Mr. Justice Foster. 

; ARJUN DAS-GUEAB RAI Firm— 

; Petitioner 

. versus 

E. I. RAILWAY CO.—Opposite Party. 

.Railways Act {IX 0/1890), ss. 72, 8c— Con¬ 
signee, tight of—Strike of Railway employees, whether 

"TtlVoTV 1 * S*"P a *y front liability! 

•to'trhirii h *I* rig ^ t ? f mit against the Railway 

th<J^f h Q t 0 h L g S° d8 are ? divered by the consignor 
thereof as well as against the particular RaHway* 

a 
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Administration on whose Railway the loss 

occurs, [p. 19, col. 2.] .. _ .. 

Mere proof that a strike took place on the Rail¬ 
way of the defendant Company is by no means a 
justifiable basis for the inference that the defend¬ 
ant is not liable, [p. 19, col. 2.] 

Petition from an order of the Sub¬ 
ordinate Judge, Dhanbad, dated the 12th 
March 1923. 

Mr. Banwarl Lai, for the Petitioners. 
Messrs. N. C. Sinha and B. B, Ghosh, 
for the Opposite Party. 

JUDGMENT. —The plaintiff was consignee 
6f 135 bags of mustard seed despatched 
from the Chaparmookh Station on the 
Assam Bengal Railway to the plaintiff at 
Dhanbad, East Indian Railway. The 
consignment would in the ordinary course 
pass over the Assam Bengal Railway, 
the Eastern Bengal Railway and, finally, 
the East Indian Railway. The plaintiff 
succeeded in recovering from the East 
Indian Railway only 120 bags of mustard 
delivered at Dhanbad Station and he sues 
for compensation for non-delivery of the 
remaining bags. The Subordinate Judge 
who tried the case in the Small Cause Court 
found that the Risk Note, Forms A and B, 
was not proved to have been signed by any 
agent of the consignors or by the consignors 
themselves and, therefore, the responsi¬ 
bility of the Railway was as indicated in 
the first sub-section of section 72 of the 
Indian Railways Act. In other words, this 
decision meant that it was for the Railway 
to prove that they had exercised in respect 
of the goods bailed such care as a man of 
ordinary prudence would, under similar 
circumstances, take of his own goods of the 
same bulk, quality and value as the goods 
bailed. Had the decision been otherwise 
the onus would have rested upon the plaint¬ 
iff to show that the loss fell under one of the 
exceptions mentioned in the Risk Note. The 
learned Subordinate Judge’s judgment 
proceeds as follows:—"On the evidence of 
the defendant’s side I am satisfied that the 
loss was not due to any want of proper care 
on the part of the East Indian Railway 
Company in carrying the goods or for wilful 
negligence. It is proved that there was a 
labour strike throughout the line for two 
months from the end of Pebruary and the 
Company had no control over the strikers 
anchso the defendant’s case, that the loss 
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was due to circumstances beyond their 
control seems to be correct." 

The fault I find with this judgment is 
that an unjustifiable inference is drawn 
from the established fact that there 
was a strike. If the Railway assigns the 
strike as the cause of the loss and if it is 
found, as has been found in this case, that 
there was a strike it still remains to be 
shown that the loss occurred on the Rail- 
wav which was affected bv the strike, 
that the loss occurred during the period 
of the strike and that the loss was in some 
specific way the result of the strike. In 
connection with the last point it is to be 
remembered that a strike in itself need not 
inevitably result in loss of goods. If this 
is true, then it is for the Railway to show 
what other circumstances, possibly circum¬ 
stances connected with or arising out 
of the strike, brought about the loss. It is 
also necessary in this connection to remem¬ 
ber why it is that under section 80 of the 
Indian Railways Act the consignee has 
a right of suit against the Assam Bengal 
Railway, to which Railway the goods were 
delivered by the consignor thereof, as 
■well as 0 right of suit against the particular 
Railway Administration on whose Railway 
the loss occurred. The reason is that the 
Assam Bengal Railway w r as in the matter 
of this consignment agent of the East 
Indian Railway which was finally to de¬ 
liver the property to the consignee. The 
principal would ordinarily be liable for the 
negligence of his agent and the person who 
suffers the loss would also have the option 
of suing the agent himself who had been 
negligent. That is the reason for the pro¬ 
visions of section 80 of the Indian 
Railways Act. So, the mere proof that 
a strike took place on the Railway of 
the principal defendant is by no means 
a justifiable basis for the inference that 
that Railway was not responsible. In 
my opinion the judgment is defective, 
because the issues of fact have not been 
kept in view and a wrong inference 
had been drawn from on® fact alone which 
in itself would be an inadequate defence. 
•Up to this point I have assumed that the 
Railway had the burden of showing 
.that there was no wilful negligence. 

I now come to consider whether the learn¬ 
ed Subordinate Judge has rightly decided 
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that the ease falls under the first sub-sec¬ 
tion of sect 5 on 7 2 of the Act. The RiskNotes 
purport to be signed by one Gangadhar 
on behalf of the firm I.achmi Chand-Golab 
Cl-.and who were the consignors. But the 
members of the Chaparmookh Station 
Staff deposed that the signature was made 
bv one Now rang, a partner of that firm, and 
thereisno evidence to show' what connection 
Oangadhar had with the consignor firm. 
X-rom this the learned Subordinate Judge 
deduces the conclusion that there is no proof 
that the consignors or their agents signed 
the Risk Note forms and thereupon he as* 
signed the onus in the case to the defendant. 
Jtiis urged by the learned Vakil on behalf 
of the respondents that this decision is 
unsatisfactory from a legal point of view 
inasmuch as it does not take notice of the 
fact that the consignee plaintiff has availed 
himself of the benefits of the Risk Note, 
lie has taken delivery of 120 bags after 
paying a reduced freight through his 
Agent the consignor. It is urged that 
this act of the plaintifF may be construed 
as binding him either on the ground that 
he has ratified "the act of whoever signed 
the Risk Note, or on the ground that he 
is estopped by having induced the Railway 
to accept lower rates and to give up the 
goods (120 bags) to himself on production 
of the Risk Note. 

On all these grounds I consider the judg¬ 
ment is defective and not in accordance 
with the law. The. question whether 
the acts of the plaintiff are such as to pre¬ 
clude the plaintiff from pleading that his 
rights are not limited by the Risk Note 
depends on detailed tacts which are to be 
got from the evidence. The Court will 
have to decide these questions and draw 
the proper inference. If the decision is that 
the case falls under the first sub-section 
of section 72 of the Indian Railways Act 
then the matter of wilful negligence will 
■have to be considered in greater detail 
and with more regard to the legal elements 
of negligence than have been displayed 
in the judgment of the learned Subordinate 
Judge. I consider that the trial has not 
been in accordance with law, so I set abide 
the judgment and the decree and direct 
a re-trial (ntoto. Costs will abide the result. 

K, s. D. Retrial ordered. 


CALCUTTA HIGH COURT. 

Appeal from Original Decree No. 112 

of 1921. 

April 10, 192^. 

Present: —Justice Sir Asutosh Mookerjee, 
Kx.,and Mr. Justice Rankin. 

Chowdhury MOHAMMAD AMIN—- 
Plaintiff—Appellant 
versus 

BIJOY CHAND MAHATAB—DEFENDANT 

—Respondent. 

Bengal Patni Taluks Regulation ( VIII of 
1819), 3. 14— Sal 6 of patni taluk set aside — 
Purchaser, remedy of— Suit to recover purchase * 
money, whether maintainable . 

The object of the Legislature in enacting section 
14 of the Bengal Patni Taluks Regulation was to 
avoid multiplicity of litigation and to afford 
protection to an innocent purchaser, the sale in 
whose favour might be cancelled without default 
on his part. fp. 21, col. 1.] 

Where a sale of a patni taluk is set aside, the 
purchaser must have recourse to the remedy 
provided by section 14 of the Bengal Patni 
Taluks Regulation to the extent that it is avail¬ 
able, and he cannot maintain a separate suit to 
obtain the relief which, if he had so desired, 
might have been granted to him against the 
zemindar in the suit for reversal of the sale. 
[P* 22, col. 1.] 

Case-law considered. 

Appeal against the decree of the Sub¬ 
ordinate Judge, Burdwan, dated March 
5 , 1921. 

Babu Mahendra Nath Roy , Maul vis 
Nuruddin Ahmed and A. S. M. Akrum, 
for the Appellant. 

Babu Dwarka Nath Chakravarti, Dr, 
Dwarka Nath Mitter and Babu Sarat Kumar 
Mitra, for the Respondent. 

JUDGMENT. 

Mookerjee* J.— This is an appeal by the 
plaintiff in a suit for recovery of moiey 
instituted by the auction-purchaser at a 
sale under the Patni Regulation, 1819, 
which was subsequently set aside. Tie 
facts material for the determination of the 
■questions raised before us are really not 
in controversy, and may be briefly recited. 
Patni Taluk Gopalnagar was sold under 
Regulation VIII of 1819 on the 15th May 
1909, and was purchased by the plaintiff 
for Rs. 1,000. The father of tie plaint¬ 
iff and others were the patnidars uncer the 
defendant, the Maharaja of Burdwan.- At 
the instance of one of the defaulters, who 
instituted a regular suit on the 14th April 
T910, under section 14 of the Patni Regula¬ 
tion the sale was set aside by the Sub* 
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Ordinate Judge on the 22nd November 
1911. The purchaser and the Zemindar 
preferred separate appeals to this Court. 
These appeals were dismissed on the 19th 
July 1916. The purchaser thereupon in¬ 
stituted the present suit on the 18th July 
1919 to recover from the zemindar the 
following sums of money: 

(i) Ripees 550 in respect ol purchase- 
money together with interest thereon. 

(H) Rent and cess paid by the plaintiff 
to tie lefenlant during the time that 
plaintiff was in possession as purchaser. 

(Hi) Costs which the plaintiff had to 
pay in the High Court in the previous 
litigation. 

(iv) The amount given as security by 
the plaintift together with damages. 

The defendant expressed his readiness 
to return the securities mentioned in the 
fourth item, but denied his liability to pay 
the amounts covered by the first three 
items. The Subordinate Judge has dis¬ 
missed the suit ; lie has held the claim 
in respect of the first three items untenable 
un ler section 14 of the ratal Regulation, 
while he has come to the conclusion that, 

there was no cause of action for the fourth 
item. 

Section 14 of the Patni Regulation 
authorises the institution of a suit against 
the Zemindar for the reversal of a sale 
and then provides as follows: “The pur¬ 
chaser shall be made a party in such suits 
and upon decree passing for reversal of 
the sale, the Court shall be careful to indem¬ 
nify him against all loss at the charge of the 
zemlniar or person at whose suit the sale 
have been made." There is, in our 
opinion, no room for controversy that the 
first three items of the claim put forward 
in the present action might have been urged 
ln the previous litigation. 

The object of the legislature plainly 
'vas to avoid multiplicity of litigation and to 
afford protection to an innocent purcha ser, 

1 ^«. Sa * e * n w hose favour might be cancelled 

without default on his part. Thus, in 
Nath Sin*h v. Maharajah Dheraj 
rev • d ,un d (1), it was ruled that on 

a P af ni sa l e the purchaser was 
nni *° a re ^ad liis purchase-money 

1 to recover his costs from the zemindar. 

M 17 w. R. 447; , B. I,. R. 87. 


In Mobaruck All v. Ameer AH (2), the pur¬ 
chaser was declared entitled to a refund 
of the pure base-money with interest; and 
to the same effect is the decision in Be joy 
Chani Mahatabv. Amrlta Lal (^). I11 Tara 
Chand v. Nafar All (4) it was held that on 
cancellation of the sale the purchaser can 
requirethe Court tocompel the zemindar to 
indemnify him on account of all payments 
of rent which he may have made. But 
the point remains, whether the remedy 
furnished by section 14 is exclusive. Sir 
brands Maclean, C. J., was inclined to 
answer the question in the nega tive in Ra- 
dha Madhubv. Sastl Ram (5). The facts of 
that litigation, however, did not attract the 
operation of section 14 and Banerjee, J., 
was more cautious in his statement when he 
observed that section 14 did not ordain 
that the remedy prescribed thereby was 
to be the sole remedy to which the auction- 
purchaser was entitled notwithstanding 
that by virtue of any other provision 
of law he might be entitled to a remedy 
against any other person than the zemindar. 
In the case then before the Court, tne pur¬ 
chaser was held entitled to maintain an 
action against the defaulters to reimburse 
himself in respect of sums paid by him as 
rent to the zemindar during the time that 
the sale was in force; these sums had clearly 
been paid by him as a person interested 
in the payment of money, which the de¬ 
faulters were bound by law to pay. The 
question of the true scope of section i4, 
whether, and if so, how far, the remedy 
provided thereby in the purchaser's favour 
ex:ludes all other remedies, was raised 
before the Judicial Committee in Hukum 
Chani Bnd v. Pirtliichand Lai Chow - 
dhury (6), but was left undecided. 

Sir Bawrence Jenkins, it is noticeable, 
expressed a strong inclination in favour 
of the view that section 14 should be held 
to make the remedy provided therein 
exclusive, unless such an interpretation 
was opposed to a long and uninterrupted 


(2) 21 W. R. 252. 

(3) 27 C. 308; 14 Ind. Dec. (n. S.) 203. 

(4) 1 C. L. R. 236. 

(5) 26 C. 826; 13 Ind- Dec. (**• 9 -) **29. 

(6) 50 Ind. Cas. 444; 46 C. 670; 23 C. W. N. 72*1 
A. I,. J. 5*4: 36 M. h. J. 557; 21 Bom. I,. R. 

632: (roio) M. W. N. 258 ; 30 C. J* 7il 26M, 

X*. Xi 10 W. 416; 46 I. A. 52 (P. C,). 
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course of construction to the contrary. 
It transpires, however, that the tendency 
of judicial decisions has been in favour of 
the view that section 14 furnishes an ex¬ 
clusive remedy! See Tara Chand v.Nafar 
All (4), Suresh Chandra v. Akkori Singh (7), 
Bejoy Chand Mahatabv . Tinkari Banerjee 
(8) and Bijoy Chand Mahatap v. Asutosh 
Chakraharty (9). We are not unmindful 
that the actual decision in Nagtndra Nath 
v. Chandra Sckhar (10), militates against 
his view, but the question as to the 
effect of section 14 was neither raised nor 
considered there. We are of opinion that 
the purchaser must have recourse to the 
remedy provided by section 14 to the extent 
that it is available and that he cannot 
maintain a separate suit to obtain the relief 
which, if he had so desired, might have 
been granted to him against the zemindar 
in the suit for reversal of the sale. 

In the present suit, the Subordinate 
Judge has pointed out that the purchaser 
did ask for relief in the suit instituted by 
the defaulters under section 14, but his 
prayer was not granted, as be was found 
to have made the purchase for the benefit 
of his father who was himself one of the 
defaulting patnidars. It further appears 
that in the appeal presented to this Court 
the plaintiff complained against the judg¬ 
ment of the Subordinate Judge refusing 
to award compensation to him, but this 
Court confirmed the decree of the Sub¬ 
ordinate Judge. The view may consequently 
be well maintained that the claim for 
compensation urged by the plaintiff as 
defendant in the previous suit was over¬ 
ruled. Prom this standpoint, the claim 
is clearly barred and cannot be re-agitated 
in this litigation. We hold accordingly 
that the Subordinate Judge has correctly 
found that the claim in respect of the first 
three items cannot be sustained. 

As regards the fourth item the respondent 
has expressed his willingness to return 
the security deposit, namely, the four 
promissory-notes of the face value of 
Rs. 100 each and Rs. 26 in cash. 


(7) 20 C. 746J 10 Ind. Dec. (n. s.) 503, 

(8) 58 Ind. Cas. 741J 24 C. W. N. 617. 

(9) 62 Ind. Cas. 73* 48 C. 4541 25 C. W. N. 42. 
(k>) s C. L. J. 59 . 


Tne result is that the decree made by the 
Subordinate Judge is affirmed, subject to 
the modification that the decree will direct 
the defendant to return to the plaintiff 
the security deposit mentioned above. As 
the appeal lias substantially failed, the 
appellant must pay the respondent the 
costs in this Court. 

Rankin, J.—I concur. 

Z. K. _ 

Appeal dismisssed. 


PATNA HIGH COURT. 

Aptem, from Appellate Decree 
N o. 1037 OF 1 9 21 * 

July 2, 1923. 

Present Mr. Justice Foster. 

Mr. M. H. MKYRTCK and others— 

P LA INTIFFS — A PPELI.ANTS 

versus 

DIPA PANDKY and otuers—Defend¬ 
ants—Respondents. 

Bengal Tenancy Act ( VIII of 1885), s. 29 
— Interpretation—Tenant taking settlement from 
froptietors, position of — Suit by thekadar/or arrears 
of rent—Rate of rent payable—Enhanced rent 
paid for 3 years — Enhancement, whether validated. 

The rule of section 29 of the Bengal Tenancy 
Act is intended to be a strict one, which the 
Courts should not allow to be defeated or evaded. 
Ip. 24, col. i.l 

Plaintiff, the thekadar of a patta in a certain 
estate, sued to recover arrears of rent on the 
basis of a lease. It appeared that defendant 
No. 1 took different leases from defendant No. 2 
the proprietor of the estate and finally executed 
a new lease in respect of the whole of the area 
comprised in the previous kabuliyats. On the 
expiry of this habuliyat , • defendant No. 1 
took a fresh settlement of the same land from 
the proprietor at a rental in kind the value 
of which was estimated at Rs. 61. A suit was 
brought in respect of this lease : 

Held, that defendant No. 1 had acquired oc¬ 
cupancy rights by this settlement and that by 
virtue of section 29 of the Bengal Tenancy Act, 
his rent must be taken to be the original cash 
rent; [p. 24, col. i.J 

(2) that the plaintiff'a suit was an attempt to de¬ 
feat the provisions of section 29 of the Bengal 
Tenancy Act and he was not entitled to get any 
rent other than the original cash rent. [p. 24, 
col. 1.3 

Tarap Ali v. Kalipada Bandopadhya, 34 
Ind. Cas. 97; 23 C« I*. J. 635, followed. 
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(3) that even if the enhanced rent had been 
realised for 3 years, the illegal enhancement 
conld not be validated, [p. 24, col. 1.] 

Bipin Behari v. Krishnadhatt Ghose, 32 C. 395; 

9 C. W. N. 2651 1 C. h. J. 10, referred to. 

Appeal liom the decision of the Sub¬ 
ordinate Judge, Muzafferpur, dated the 
3rd February 1921, affirming that of 
the Munsif Sitamarhi, dated the 15th 
June 1920. 

Messrs. L. N. Singh, Ram Prasad and 
Ral B. B. Saran , for the Appellants. 

Mr. Mohammed Hassan Jan, for the Re¬ 
spondents. 

JUDGMENT.—The plaintiff is a thekadar 
under the Sheohar estate in respect of a patti 
of 3-diinis 9 pies in Mauza Bhatalia. The 
second party detendants are the propiie- 
tois of the Sheohir estate. The defend¬ 
ants first party took leasts from tie 
Sheohar proprietors as follows: 16 kathas 
from 1308 to 1310 Fasti at an annual rental 
of Rs. 4-2-0 including cess, and 2 bighas 
7 kuhxs from 1309 to 1315 Fasli at a rental 
of Rs. 12-2-0 including cess. Tneseleasts 
w_*re taken in 1901 and 1902. Tnereafter, 
the defendant No. 1 took anotner puttx 
from the Sneohar proprietors in respect of 
3 bighas 3 kithas of land, taut is the whole 
of tn e area comprised in the previous 
kabuliyatsa.t a rent which is called m anh un- 
da and which is a fixed amount of grain 
payable annually. This last palta hiving 
expired in 1322 Fasli a fresn settlement of 
the same land w.>s taken by the defend nt 
No, 1 from the Saeohar proprietors at a 
rent 0 f 21 maund 4 s io£ seers of rice of which, 
acc°rdiug to the kabuliyat, tne “takhminan 
Hmit is Rs. 61. T ds last lease is ror the 
period i3> 3 to 133 Fasli and is the b sis 
of tae present suit for arrears of rent ior 
the years 1324 to 1327 Fasli . The lower 
Courts have held that the lands were of 
rxiyali stock and were settled by the pro¬ 
prietors with the defendant No. 1 who is a 
settled raiyat of Bhataha village, that de¬ 
fendant No. 1 acquired occupancy rights 
by this settlement, and th it by virtue of 
section 29 of tne Bengal Tenancy Act 
his rent must b e taken to be the oriri al 
cash-rent, namely, Rs. 12-2 o plus Rs. 4-2-0 
ucluding o;sses. Ajainst this decisio n 
the plaintiff is appealing. 

Na argument has been addressed tome 
nor has evidence been put before me to 
Suggest that there has been any surrender 


or any other form of determination of the 
original cash rent tenancy. In paragraph 
7 of the written statement it would appear 
to be asserted that- although the first 
settlement of 16 kathas came to an end in 
T 3 Xo Fasli yet the defendant No. I has in 
fact ever since the original settlement 
been in possess on of the whole area of 16 
kathas and 2 bighas 7 kathas, 3 bighas 3 
kithas in all. The first argument that has 
been put before me on behalf of the appel¬ 
lants is one which appears to me to 1 e 
directly contrary to the terms of section 22 
(2) of the Bengal Tenancy Act. It is urged 
that, as the Sheohar proprietors are only 
co-sharers in the village and as they pur- 
chised this area of 3 bighas 3 kathas in 
auction-sale, they should be considered to 
be raiyats in respect of this area, and, there¬ 
fore, the defendant No. 1 cannot be himself 
an occupmcy raiyat . 1 need not discuss 

this argument in view of the plain terms 
of section 22 of the Tenancy Act* but I 
may remark that there is not the slightest 
indication on the record that it has ever 
been the present appellant's case in any 
previous stage of this suit that he is other 
than a thekad.ir of a separate takhta or 
patti, held from the Sheohar proprietors in¬ 
cluding within its ambit the land settled 
tli e defendant No. I. In fact the 
kabullyats which have teen filed as well 
as the pleadings indicate that this is the 

position. 

It is urged that the remark in the 
kabulivat as to the “ Takhminan 
kimut is mere surplusage its meanirg 
being that ot the time of the kaiuliyat 
21 mannds 10J seers had a value of 
approximately Rs. 61. So it would be 
urged this was not a cash rent settlement, 
it was a fresh bkaoli settlement and the 
creation of a new holding' and it would be 
urged that where the holding is changed 
and there is a break in continuity the new 
rent can.iot be considered to be an enhance¬ 
ment. Moreover, as W e know, bhaoli 
rents are uncertain and may change in value 
t rom year t 0 year. In I<alion’s Dictionary 
t-ie word f, Takttn nan** which is evidently 
derivd from the word " Takhmim" 
(meaning an estimate) is defined as signify¬ 
ing "by appraisement,” "at a rough es¬ 
timate” and there is a secondary meaning 

‘‘more gr less*** It appears tfear to me 
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that the word in its context u^ai.s 
that the value of 21 maunds ioj seers 
shall be estimated at Rs. 61 for the purpose 
of the settlement. So, in my opinion, 
the ruling quoted by the learned Subordi¬ 
nate Judge Tarap Alt v. Kali fan a 
Banicpaihya (1) is in point. It is clear 
that the rule of section 29 of the Bengal 
Tenancy Act was intended to be a strict 
one which the Courts should not allow 
to be defeated or evaded. A reference 
to section id7A or the Bengal Tenancy 
Act will show that the Courts are directed 
to examine even the compromises that are 
filed in Court between landlord and tenant 
to see whether the effect of such compro¬ 
mises would be to enhance the rent in a 
minner or to an extent not .allowed by 
S2Ctio.i 29. In my opinion the plaintiffs 
suit, as it stands, is an attempt to defeat 
the provisions of section 20 and the lower 
Courts have acted rightly in refusing any 
rent other than the original cash rent. 

Tne last point uiged is one which need 
not be discussed at length. The first 
proviso of section 29 has been quoted 
as validating even an illegal enhancement 
if the enhanced rent has been realised for 
three yeais. Tnis is an obviously mis¬ 
taken view of the section which it is 
unnecessary to dilate upon. It is not ne¬ 
cessary to quote any authority, but 1 may 
re;er to o Full Be ;ch cise Bipin Bellafi 
v. Krishnadlian Ghose{z). 

This appeal is dismissed with costs tu 
the tenant defends ts. 


K. S. D. 


Appeal dismissed. 
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LAHORE HIGH COURT. 

Second Civil Appeal No. 965 of 1922. 

March 22, 1923. J 

Present;—'Mi. Justice Moti Sager. 

JAG AN NATH and others— . 

Defendant s— A p p e plants 

versus 

B AS ANT R AM— Pla intiff— 
Respondent. 

Hindu Law — Guardianship—Marriage per¬ 
formed without consent of guardian, validity 
of—Civil Procedure Code (Act V o f 1908), O. 
XXI, r. 32— Restitution of conjugal rights — 
Direction in decree that wife shall not be sent to- 
Jail — Discretion, when to be exercised. 

Under the Hindu Law, in the absence of the 
father and paternal male relations, the right of 
selecting a husband for a female infant devolves 
upon the mother and she is fully competent to 
give her daughter in marriage, [p. 25, col. 1 ] 

The rules of Hindu Law as to the duty of giving 
in marriage are directory and not mandatory and 
in the absence of force or fraud a Hindu marraige, 
otherwise legally contracted and performed with 
necessary ceremonies, is not invalidated by the, 
absence of the consent of the guardian entitled 
to give such consent, [p. 25, cols. 1 & 2.J 

Maya Devi v. Ram Chand, 31 Ind. Cas. 186; 
20 P. R. 1916; 177 P. W. R. 1915, Venkatachar • 
yulu v. Rancacharyulu, 14 M. 316; 1 M. h. J. 
85; 5 Ind. Dec. (n. s.) 221, Ghazi v. Sukru 19 A. 
515; A. W. N. (1897) 139; 9 Ind. Dec. (n. S.) 333. 
Mulchand Kuter v. Bhudhia, 22 B. 812; 11 Ind. 
Dec. (n. s.) 1125 and Gajja Nand v. Emperor, 64 
Ind. Cas. 5oo;’'2 L. 288; 8 P. L. R. 1922; 23 Cr. 
L. J. 20, relied on 

Dyal v. Narain Das, 64 P. R. 1884, distinguished. 

The tendency of modern legislation is aga nst 
sending women to Jail in civil matters, but when 
it is found that a woman against whom a decree 
for restitution of conjugal rights has been passed 
has contracted n second marriage and is living 
with her second husband, the discretion vested 
in the Court under O. XXI, r. 32 of the Civil 
Procedure. Code should not be exercised in her 
favour, [p. 25, col. 2; p, 26, col. i.J 

Second appeal liom a decree of the Dis¬ 
trict Judge, Amritsar, dated the 6th March 
1922, reversing that of the Munsif, First Class, 
Amritsar, dated the loth of February 1921. 

Mr. Nihal Chand Mehra, for the Appel¬ 
lants. 

Mr. Kanwar Narain and La la Jagait 
Nath, for the Respondent. 

JUDGMENT.—This was a suit fer the 
the restitution of conjuga.l rights trougl t 
by the respondent, Basant Rani, ag&intt 
his wife, Musammat Rukman, defendant 
No. 1. Three other persons were also im¬ 
pleaded as defendants to the .suit. One 
was J agan Nath ,def endant No. 2, wit h wh c m 
Musammat Rule man, the wife of the 
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plaintiff, is alleged to have contacted a 
second marriage. Defendants Nos. 3 and 4 
were the father and mother of the plaintiff's 
wife. It was alleged that defendants Nos. 

2 to 4 were preventing defendant No. 1 
from going to her husband, and it was 
prayed that an injunction should be 
ganted to the plaintiff restraining defend¬ 
ants from doing so. It was pleaded that 
there was no marriage between Mttsainnuit 
Rukman and the plaintiff that she had been 
lawfully married to Jagan Nath, defendant 
No. 2, with whom she had been living ; s 
a wife for seven years and that the plaintiff 
was not entitled to maintain the suit. 
The Trial Court found the factum ol the 
marriage with the plaintiff established 
but held that it was invalid inasmuch as 
the father had not given his consent, '1 he 
suit was accordingly dismissed. On a} peal 
the learned District Judge found that no 
fraud on the part of the plaintiff had been 
proved,and that the marriage was not invalid 
for any other reason. He further held that 
the girl had been given in marriage by her 
mother and that the mere fact that the 
father, had not given his consent did not 
render the marriage invalid. As a result of 
this finding, the plaintiff’s suit was decreed 
but the Court ordered that the defendants 
shall not be arrested or detained in prison 
in execution of the decree. 

Against this decision the defendants ha ve 
preferred a second appeal to this Court, 
while the plaintiff has filed cross¬ 
objections with regard to the direction 
given by the lower Appellate Court 
that the decree shall not be executed by 
the arrest or detention of the judgment - 
debtor. It is clear that, in the absence of 
the father and paternal male relations, 
the right of selecting a husband for a female 
infant devolves upon the mother and the 
mother is, according to the rules of Hindu 
I«aw, fully competent to give her daughter 
in marriage. It has been laid down in 
Maya Devi v. Rant Chand fi) that the 
rules as to the duty of giving in marriage 
are directory and not mandatory and that 
in the absence of force or fraud, a Hindu 
marriage otherwise legally contracted and 
performed with the necessary ceremonies, 
IS not invalidated by the absence of consent 

(1) 31 lad* Cas. 180; 20 P, R. 19165 177 P. W, 

X9*5« 


of the guardian entitled to give such con¬ 
sent. The sameprincip!c has been laid dov 1. 
in Venkalacharyulu v. Rangagharyulu (z j, 
Ghazi v. Sahru (3), Mulchaud Ruber v. 
Bhudhia id) and Gajja Rand v. Draper 1 r 

(5) . Mr. Nilial Chand Mel.ra, however, 
relies very strongly on Dyal v. Ramin Das 

(6) but it is manifest that that judgment 
does not Ky down any rule of general ap¬ 
plicability, and deals with its own peculiar 
circumstances. In that case the marriage 
was set aside because it was celebrated by 
the mother in direct opposition to her hus¬ 
band’s authority and because the marriage 
was found to be unnecessary and m.suit¬ 
able. Tuere is no such finding in the pre¬ 
sent case. On tlie contrary, the fading of 
the learned District Judge is that no fraud 
has been established and that the marriage 
was not invalid for any other reason. I have, 
therefore, no hesitation in holding that a 
Court would not be justified in setting aside 
a Hindu marriage performed with all tire 
necessary ceremonies simply because the 
consent of the guradian entitled to give 
such consent had not been obtained. 

I see no reason for disturbing the decree 
for restitution of conjugal rights granted 
by the Court below and dismiss the appeal 
of the defenants with costs. 

As to the cross-objections filed by the 
plaintiff it appears that the only grounds 
upon which the learned District Judge 
has disallowed execution of the decree 
by the arrest of the judgment-debtor are 
that the marriage had been brought ah out 
by the mother of the girl who was under 
the influence of one Tota Ram, 
with whom she is alleged to have 
conti acted an illegal intimacy and 
that the girl himself was a minor at 
the time the marriage took place. I do not 
think there are sufficient reasons icr not 
allowing execution as proved in the ordinary 
manner. I am not unmindful of the fact 
that the tendency of the modern legislation 
is agaiust sending women to Jail in civil 

(2) 14 M, 3161 1 M. It. J . 855 5 Ind. Dec. (X. $.) 
221 ] 

( 3 ) 19 A. 515; A. tV. N. (1897) 1 39 J 9 lad. Dec. 
(n. s.) 333 

(4) 22 B. 812] 11 Ind. Dec. (N. S.) 1125. 

(5) 64 Ind. Cas. 5005 2 Iy. 288; 8 P. L. R. 19 22 
23 Cr. L. J. 20 

(6) 64 P. R. 1884. 
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matters but the facts of this case seem to 
me to be peculiar. Here the girl is alleged 
to have contracted a second marriage with 
another person, and she has been admittedly 
living with him as a wife for some time. 

If the plaintiff is not allowed to reap 
the fruits of his decree, the result would be 
that the girl would probably be leading on 
unchaste life which would be highly un¬ 
desirable. I would, therefore, allow the 
cross-objections and amend the decree of 
the lower Appellate Court by ordering that 
the direction that the decree shall not be 
executed by imprisonment shall be renc\ ed. 

No order as to Costs. 

z. K. Abpeal dismissed', 

Cross-objection allowed. 
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PATNA HIGH COURT. 

Civil Revision Petition No. 332 of 1922. 

April 17, 19*3. 

Present :—Air. Justice Km 1 want Sahay. 

The HAST INDIAN RAILWAY 
COMPANY, Limited—Defendants— 

Applicants 

versus 

NETRAm GANESH LAL— plaintiffs 

—Respondents. 

Railways Act {IX 071890), ss. 72, 76— Risk 
Note, Form B — "Loss," meaning of—Goods con¬ 
signed fot carriage—Suit tor damages—Liability 
of Railway Company—Burden of proof. 

The loss referred to in section 72 and other 
sections of Chapter VII of the Railways Act 
is the loss suffered by the consignor or the true 
owner, where such loss occurs by reason of mis¬ 
delivery or non-delivery. 

The word "loss" in the Risk Note, Form B,is not 
confined to the case of involuntary or unwilling 
parting with the things with reference to which 
the word is used. 

Great Indian Peninsular Railway Company 
Jitan Ram-Nirmal Rani. 72 Ind. Cas 440; 
4 P. L. T. 173; (1923) Pat. 82; 1 P. L. R. 169; (192 u 
A. I. R. (Pat.) 285; 2 Pat. 442, followed. 

Where goods are consigned to a Railway Com¬ 
pany for carriage under the Risk Note, Form B, the 
ordinary liability of the Railway Company under 
Section 76 of the Railways Act is limited by the 
Special agreement entered into by and between 
the parties under the Risk Note. 

Great Indian Peninsular Railway Company 
V. Jitan Ram-Nirmal, 67 Ind. Cas. 6641 3 P, L. 
T. 222| (1922) A, I. R. (Pat.) 17, followed. 


v. 


In order to succeed In an action for damages 
for loss of goods consigned to a Railway Company 
for carriage under the Risk Note, Form B, it is 
incumbent upon the plaintiff to prove wilful 
neglect on the part of the Railway Company 
or theft by or wilful neglect of its servants, agents 
or carriers. 

Ghelabhai Punsi v. Fast Indian Peninsular 
Railway Company , 63 Ind. Cas. 2411 45 B. 12011 
23 Bom. L. R. 52 s, dissented from. 

Pv-titio.i against the decision of the 
Small Cause Court Judge, Dhanbad, dated 
the 14th August 1:922. 

Messrs. Naresh Chandra Sinha and Siva * 
narayan Bose, for the Appellants. 

Mr. Jaiuik Kishure ,for the Respondents. 

JUDGMENT.— This is an application 
for revision under section 25 of the Pro¬ 
vincial Small Cause Courts Act filed by the 
defendants, the East Indian Railway 
Company, against the decision of the Small 
Cause Court Judge of Dhanbad, dated 
the 14th August 1922. The suit was 
brought by the plaintiffs for compensa¬ 
tion for non-delivery of three bags of flour 
out of a consignment of 221 bags. The de¬ 
fendant Company raised the defence, 
inter alia , that the goods were despatched 
at owner’srisk under Risk Note, Form B, 
and they were not liable for compensation 
as the three bags were lost during transit 
and the loss was not due to wilful neglect 
on the part of the Railway Administration 
or to theft by, or to the wilful neglect of, its 
servants. The learned Subordinate Judge 
has held that the Risk Note. Form B, was 
executed by the consignor, but he threw 
the onus upon the defendant Company 
to prove that the three packages in ques¬ 
tion were put into the wagon and sent 
but were lost. He held that there was no 
such evidence and that unless loss is proved 
the plaintiffs could not be called upon 
to prove that the loss was due to wilful 
neglect of the defendant. In support of 
the view taken by him the learned Judge 
relied upon the case of Ghelabhai Puns'- 
v. East Indian Railway Company (1). He 
accordingly decreed the suit with costs. 

It has been argued by the learned Vakil 
for the petitioners that the learned Judge 
was wrong in throwing the onus upon the 
defendant Company to prove the loss in 

(1) 63 Ind. Ca9, 2 fit 45 B. 12011 23 Bom. L.R.. 
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the first instance. He argues that the onus 
was entirely on the plaintiffs to prove 
wilful neglect on the part of the defendant 
Company. He further argues that, in 
any event, it was admitted by the plantiffs 
in the plaint that the three packages in 
question were lost and, therefore, the de¬ 
fendant Company was not called upon to 
adduce evidence to prove the loss. 

As regards the first point, the question i? 
now settled by the decision of this Court 
in the case of Great Indian Peninsular 
Railway Company v. Jitan Ram-Nirmal 
Ram (2), that the loss referred to in section 
72 and other sections of Chapter VII 
of the Indian Railways Act is the loss 
suffered bv the consignor or the true owner, 
where such loss occurred by reason of mis¬ 
delivery or non-delivery. The word * loss 
in the Risk Note is not confined to the case 
of involuntary or unwilling parting with the 
tiings with reference to which the word 
is used. If that is so, then non-delivery 
of the three packagesin question in the pre¬ 
sent case amounts to loss within the mean¬ 
ing of the term used in the Risk Note execut¬ 
ed by the consignor and, therefore, it was not 
necessary for the Railway Company, in the 
first instance, to prove the loss by adducing 
evidence on the point. Moreover , the loss 
of the packages was, I find, clearly admitted 
by the plaintiffs. The onus was, therefore, 
upon the plaintiffs to prove wilful neglect 
on the part of the Railway Administration 
or theft by, or to the wilful neglect of its 
servants, agents or carriers as provided 
for in the Risk Note, Form B. 

It has been argued by the learned Vakil 
of the opposite party that, under section 76 

of the Indian Railways Act, it was not ne- 

«* » 

cessary for the plaintiffs to prove how the 
loss was caused, but, as was held in the case 
of Great Indian Peninsular Railway 
Company v. Jltan Ram-Nirmal Ram (3), 
the ordinary liability under section 76 
of the Indian Railways Act waslimited by 
the special agreement entered into by and 
between the parties under the Risk Note, 


p <?>72 Ind. Cas. 440; 4 P. L- T. 173; (1923) 
^at. 82; 1 P. I,. R. 169; (1923) A, I. R. (Pat) 2851 
• rat. 442. 
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Form B. Such an agreement has been saved 
by clause (2) of section 72 of the Indian 
Railways Act and the parties were bound 
thereby. I am, therefore, of opinion 
that thelearned Judge was wrong in throw* 
ing the onus upon the defendant Company 
to prove the loss in the first instance. In 
order to succeed in the action, it 
is incumbent upon the plaintiffs to 
prove wilful neglect on the part 
of the defendants or theft by, or 
wilful neglect of its servants, trans¬ 
port agents or carriers as provided by the 
Risk Note. The decree of tlie Court lelo«r 
must, therefore, be set aside and the case 
remanded toitfor decision alter throwing 
the onus of proof on tl.e plaintiffs as stated 
above. It would be open to the plaintifls 
to adduce evidence of wilful neglect if 
they choose to do so. Cose will abide 
the result. Hearing fee one gold mohur, 

z. k. Order accordingly . 


CALCUTTA HIGH COURT. 

Appeal prom Appellate Decree No. 

1675 of 1921. 

March 2, 1923. 

Present: —Mr. Justice C. C. Ghose and 
Mr. Justice Panton. 

RAM KUMAR DAS— Plaintiff 

—Appellant 
versus 

NANDA KUMAR SHAHA— Defendant 

—Respondent. 

Contract Act {IX of 1872), ss. 16, 23— Undue 
influence—Public policy—Transfer made to stifle 
non-compoundable case, whether can be avoided — 
“In pari delicto meliorest conditiopossideutis,’* 
applicability of. 

Where contracts or transactions are prohibited 
bylaw for the sake of protecting one set of men 
from another set of men; the one from their 
situation or condition being liable lobe oppressed 
or imposed upon by the other* the parties 
cannot be said to be in pari delicto and the 
person injured, after the transaction is finished 
and completed, may br ng his action and defeat 
the contract, [p. 30, col. 1.] 

Browning v. Morris, (1778) 2 Cowp. 790* 

98 E. R. 1364, Kearleyv. Thomson, (1890) 24 Q. 
B. T). 742* 59 L. J. Q. B. 288*63 L. T. 150; 38 
VV. R. 614; 54 J. P. 804, relied on. 

Therefore, where one person has, in such cir¬ 
cumstances, paid money to another or has exe« 
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cuted deeds in favour r.f another in pursuance of 
an ii legal agreement, c. "..with the object of 
stifling a prosecution for a non ooiin'orndaMc 
offence, though both parties are in delicto 
yet they are not in }xni deli do and the person 
who has paid the money or executed the deeds 
may recover i t back in an action for money 
hadand received ormay applyfor the setting 
aside of the deeds, [p. 30, col. r.] 

Atkinson v. Denby, (iSoi) 0 H. & N. 778; 
123 R. R. 8^4; 30 L. J . Ux, 361; 7 Jur (x. s.j 
1205; 4 L. T. (n. s.) 252; 9 W. R. 530; t 5s E. R. 
321, Smith v. Cuff, (1S17) GM.&S. 1O0; 18 R. 

R. 340; 103 E. R. 1203 and Smith v. Bromley, 
(1760) 2 Douglas 690 >?.; 99 E. R. 441, relied on. 

Appeal against the decree of ti e Addi¬ 
tional Subordinate Judge, Chittagong, 
dated May 12, 192 r, reversing "that 

of the Muisif, South Raujaa, dated 

November 5. 191.;. 

Baba Jagcsh Chandra Roy (with him 
Babu Narcndra Kumar Das), f.jrtke Appel¬ 
lant. 

Dr. Sural Chandra Basak (with him Babus 
Chau Uiishchhar Sen and Charuchandra Sen), 
for the Respondents. 

JUDGMENT.— The plaintiff is the 
appellant before us and the facts which have 
given rite to the suit out of which this 
appeal has arisen are, shortly stated, 
as follows : The defendants Nos. 1 and 2, 
who are the landlords, sued the plaintiff 
for an order for registration of an alleged 
agreement in respect of a tank. They 
were unsuccessful. T.iey then sued the old 
tenant, defendant Ni. 7, oi.e Rajani Raba, 
for the Tent of the holding and obtained 
an ex part’ de;ree. The lattei applied 
for the setting aside of the said cx parte 
decree. During the pendency of that 
application, the defendant No. 7 applied 
for an adjournment of the hearing of the 
said application on the ground of Ins ill¬ 
ness and in support thereof used an 
affidavit which had been sworn to by the 
plaintiff who had purchased the holding, 
which had originally belonged to defendant 
No. 7, and who had been recognized as 
tenant by the landlords, i.e., the defend¬ 
ants Nos. 1 and 2. The affidavit referred 

to above was filed on the 10th February 1917 
and it was alleged that the affidavit was 
false to the knowledge of the plaintiff. 

On the 14th March 1917, the defendants 
Nos. 1 and 2 applied to the Court for sanc¬ 
tion under section 195 of the Code of Cri¬ 
minal Procedure to prosecute the plaintiff 
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lor offences under sections 193 and iqq, 
Indian Penal Code, alleging that he hadinaoe 
a false affidavit. The application for sanc¬ 
tion was set down for hearing on the 2nd' 
February 1918. after various adjourn¬ 
ments had been obtained by the parties. 
On that date the defendants Nos. 1 and 2- 
hled a list of their witnesses who were 
in attendance, but, subsequently, on the- 
same day, they and the plaintiff filed a 
joint petition for time, alleging that they' 
had come to terms and that the plaintiff 
would execute certain deeds on the follow¬ 
ing Tuesday settling a tank and hhita 
uitli defendants Nos. 1 and 2’s man Jagat 
vSaha and releasing some paddv lands to 
the defendant No. 7 Rajani Raha ” The 
case was accordingly adjourned to the 6tli 
February 1918, and on that date a petition 
was filed by both parties, stating that the 
matter had been settled and praying that 
the application might be dismissed. The 
application was accordingly dismissed. 
O.i the same day, the plaintiff executed and 
presented for registration three deeds; 
Exhibit C, a patta settling the 
.' Vlth defendants Nos. 1 and 2; 
exhibit D, a dead of release, relin¬ 
quishing the hhita in favour of defend¬ 
ant No. 3 and Exhibit E, a conveyance 
conveying the nal lauds to the defendant 
No. 7, Rajani Raha. The plaintiff, in 
tiie present suit, alleges that the defendants 
Nos. 1 and 2 gained over the defendant 
o. 7, and as the result of a conspiracy 
between these persons and defendant No. 

3 and Naba Saha, who was the predecessor- 
111-interest of the defendants Nos. 4 to 6, 
he ea e for sanction to prosecute the plaintiff 
was started. The plaintiff was apprehen’- 
sive that sanction might be granted for 
prosecuting him, and as the defendants 
continued to threaten him with prosecution 
lie was compelled to accept their proposals 
that he should execute certain deeds in 
consideration of their abandoning 
the application for sanction to prose¬ 
cute. He urges that he executed the 
document referred to above without any 
consideration and as a result of undue 
influence, coercion, and threats of criminal 
prosecution excelcised and used* by the 
defendants Nos. 1 and 2, and he prays v f<ir 
a declarat on that the said deeds are voiid 
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and inoperative and for an injunction 
restraining the defendants from excercising 
any rights over the properties comprised 
in the said deeds. There is also a prayer 
for recovery of possession of the said 
properties, should it be found that posses¬ 
sion thereof is with the defendants. The 
allegations made by the plaintiff as regards 
charges of conspiracy, undue influence, 
coercion and threats of criminal prosecu¬ 
tion are denied by the defendants, and it 
is urged on their behalf that the plaintiff 
voluntarily executed the deeds in 
question. 

The Trial Court found that the possibility 
of atrial for perjury unsettled the plaintiff’s 
mind and that on the 2nd February 1918, 
he had no other alternative but to accept 
the proposals of the defendants Nos. land 
2 in order that he might extricate himself 
from the position in which he found himself. 
It was further found that the defendants 
Nos. 1 and 2 were in a position to dominate 
the will of the plaintiff and that the facts 
connected with the execution of the deeds 
in question could fit in only with the theory 
that the defendants Nos. 1 and 2 did take 
advantage of their position to excercise 
undue influence upon the ph intifi to induce 
him to execute the deeds in question in 
respect of properties which the plaintiff 
had all along jealously guarded and it was 
also found that no consideration whatso¬ 
ever had" passed in respect of the deeds. 
After reviewing the entire evider.ee 
in the case, the Trial Court held that the 
deeds were executed by the plaintiff under 
undue influence practised upon him by 
the defendants Nos. 1 to 3 and 7 and for 
the purpose of avoiding a possible prose¬ 
cution for perjury. In this view of the 
matter the plaintiff's suit was decreed. 

The defendants preferred an appeal and 
it was held by the lower Appellate Court 
that it could not be said that there was a 
criminal conspiracy for the purpose of put¬ 
ting the plaintiff to trouble. It was further 
held that the plaintiff understood that there 
.Was every chance of sanction being accord- 
®d for his prosecution and in order to avoid 
the prosecution, which might result in a 
conviction, the plaintiff agreed to a com¬ 
promise with the defendants on such terms 
&s they were willing to offer. In other 


words, it was found that the compromise 
was for the purpose of stiflirg a uimii ul 
prosecution for a charge which was not 
eompoundable, and that the object of the 
compromise was consequently illegal. But 
the lower Appellate Court held that the 
plaintiff could not apply to set aside the said 
document inasmuch as he was a person 
in pan delicto with the defendants, and, 
further, that on the evidence no case of 
undue influence had been made out. The 
lower Appellate Court, therefore, set aside 
the judgment and decree of the Court of 
the first instance. 

Against this judgment and decree the 
plaintiff lias appealed to this Court and it 
has been argued on his behalf that, on 
the findings arrived at by the two Courts, 
the conclusion that there was no undue 
influence exerted on the plaintiff is not 
sustainable, and, secondly, that the cir¬ 
cumstances show that the conduct of the 
defendants was oppressive and that there 
is nothing in the law toprexent the plaintiff 
from getting the relief he seeks. On behalf 
of the respondents it has been argued that, 
assuming that the transaction in question 
was illegal, yet the plaintiff is disentitled 
to any relief, because the illegal purpose, 
whatever it was, had been carried out by 
the execution and the registration of the 
deeds in question and the parties w'ere 
in pari delicto and maxim tnelior est con¬ 
ditio possidentis applies ; in other w'ords, 
it is argued that if the plaintiff could 
not make out his case for relief otherwise 
than through the medium and by the aid 
of the illegal transaction, to which he was 
himself a party, then it must be held that 
the plaintiff and the defendants were in 
pari delicto and, therefore, the plaintiff 
vvl’O seeks relief is disentitled to the same. 
The appellant relies upon the cases of 
Willliams v. Bayley (1), Flower v. Sadler (2); 

Jones v. Merionethshire Building Society (3); 
Nujebar Rahman v. Muktashed Husain 
(4) and Muthuveerappa Chetti v. Ratna- 

(1) (1866) 1 H. I/.200 at p. 220; 12 Jur. (n. s.) 

875; 35 b. j. Cb. 717; i 4 L. T. 802/ 

(2) (1883) 10 Q. B. D. 572. 

( 3 ) (1892) 1 Ch. 1731 61 Iv. J Cfa. 138; 65 I,. T, 

685; 40 W. R. 273; 17 Cox C. C. 389. 

(4) 15 Ind. Cas. 259J 4 o C. 113; 16 C. W, N. 

854. 
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swaml Chetli (5) while the respondents 
rely upon the cases of Taylor v. Chester( 6); 
Scott v. Brown (7) and Holman v. 
Johnson (8) where Lord Mansfield stated 
that the principle of public policy being 
ex dolo male non oritur actio, “no Court will 
lead its aid to a man who founds his cause 
of action upon an immoral and illegal act.’* 
The contention advanced by the respondents 
is only the application of the general rule 
that money paid on illegal contract cannot 
be recovered in the absence of fraud, 
duress or undue influence or oppression 
where the payment was obtained by the 
innocent misrepresentation of the other 
party [see Harse v. Pearl Life Assurance 
Company (9)]. The generality of the rule re¬ 
ferred to above is, however, subject to some 
qualification e. g., where contracts or 
transactions are prohibited by law, for the 
sake of protecting one set of men from 
another set of men; the one from their situa¬ 
tion and condition being liable to beoppies- 
sed or imposed upon by the other ; there 
the parties are not in pari delicto ; and it 
has, therefore, been held that the person 
injured, after the transaction is finished 
and completed, may bring his action and 
defeat the contract [Per Lord Mansfield 
Browning v. Morris (10), Kearley v. Thom¬ 
son (11)]. It would, therefore, follow that 
if one person has, in such circumstances, 
paid money to another or has executed 
deeds in favour of another in pursuance of 
an illegal agreement, though both parties 
are in delicto, yet they are not in pari delicto 
and the person who has paid the money 
or has executed the deeds may recover it 
back in an action for money paid and 
received or may apply for the setting aside 
of the deeds respectively . For instance, 
where a debtor has under pressure secretly 


(5) 

, ( 6 > 
J.Q. 

( 7 ) 
4 R. 
21 3. 

(*) 

T W 

L. T. 
(10 
(II 

63 If. 


34 Ind. Cas. 401; 40 M. 2 85; 31 M. F. J. 264, 
(1869) 4 Q.B. 309; 10B.&S. 2371 38 Iv, 
B. 225: 2t I/. T. 359. 

( i8 92) 2 Q. B. 7241 61 L. J. Q. B. 738J 
42J 67 b. T. 782- 41 W. R. 1 i6j 57 J. P. 

( 1775 ) 1 Cowp. 341, 98 E. R. 1120. 

(1904) 1 K. B. 558; 73 I/. J. K. B. 3731 90 
245 ; 52 W. R. 457; 20 T. h. R. 264. 

(1778) 2 Cowp. 7901 98 E. R. 1364. 
(1890) 24 Q.B.D. 7421 59 D. J.Q. B. 288* 
T. 150J 38 W. R. 6141 54 J. p. 804. 
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paid a sum of money to his creditor to in¬ 
duce him to agree to a composition, the 
money so paid may be recovered back by 
the debtor [See Atkinson v. Denby (12) 
see also Smith v. Cuff (13), where Lord 
Ellenborough says: “ It can never be pre¬ 
dicated as par delictum when one holds the 
rod and the other bows to it.” See also 
Smith v. Bromley (14). The case, therefore, 
resolves itself ii to this, whether, on the facts 
disclosed in the evidence on record, it can be 
inferred that pressure or undue influence 
was exerted on the plaintiff, and tor that 
purpose we have carefully considered the 
judgments of the two Courts below and 
such portions of the record as have been 
brought to our notice. In our opinion the 
facts found by the Trial Court, namely, that 
the application for sanction to prosecute 
was kept hanging over the head of the 
plaintiff from the 14th March 1917 to the 
2nd February 1918 ; that on the last men¬ 
tioned date the Pleaders for the defendants 
Nos. 1 and 2 insisted upon a joint petition 
for further time being put in, alleging that 
the parties had come to terms ; that on 
the next adjourned date the plaintiff not 
only executed the three deeds in question 
but completed the registration thereof 
between 1 and 2 P. m.; that about 4 p. M. 
on the same date the application for sanc¬ 
tion was allowed to be dismissed; that the 
defendant No. 7, whose illness was sworn 
to by the plaintiff in the affidavit referred 
to above, had been gained over by the 
defendants Nos. 1 and 2 {e. g., his name 
was included in the list of witnesses filed 
by the defendants Nos. 1 and 2 on the 2nd 
February 1918) ; that under the deeds 
in question, defendants Nos. 1 and 2 got 
the tank, to obtain which they had pro 
pounded a forged lease in 1910 (Exhibit 9); 
that the defendant No. 3 and Naba Saha 
got the homestead which they sought 
in vain to get under a decree ; and defend¬ 
ant No. 7 got the land which his family had 
lost many years ago and in respect of which 
the defendants Nos. 1 and 2 got the ex 

(12) (1861) 6 H. & N. 7781 X23 R. »• 82 4J 

30 I4. J. Ex. 3611 7 Jur. (n. s.) 12051 4 L. T. 
(v. S.) 252; 9 W. R. 539: *58 E. R- „ 

(13) (1817) 6 M. & S. 1601 18 R. R. 34°J r °5 

R. 1203., - I - 

(14) (1760) 2 Douglas 696 ft.) 99 E. R. 44 1, ^ 
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parte decree, which the plaintiff was 
seeking to set aside lead to the irresistable 
conclusion that the deeds in question were 
not voluntary and the transaction was 
brought about because the defendants 
held the rod and the plaintiff bowed to the 
same. The facts have been very exhaus¬ 
tively set out in the judgment of the Fiist 
Court, and, as far as we can see, the findings 
arrived at by the First Court cannot be 
and have not been legitimately displaced. 
In this view of the matter, the judgment 
and decree of the lower Appellate Court 
must be set aside and those of the Court 
of first instance restored. 

The result, therefore, is that this appeal 
is allowed with costs in this Court and in 
the lower Appellate Court. 

Appeal allowed. 

Z. K. 


RANGOON HIGH COURT. 

Second Civii, Appear No. 40 of 1922. 

February 2, 1923. 

Present: —Mr. Justice bentaigne. 

MA MI and others—Defendants 

—Appellants 
versus 

HADJI MAHOMED Bin HAJI PUbbAl 
MOHAMMED— Plaintiff— 
Respondent. 

Limitation Act (/X of 1908), Sch. J t Arts 142, 
| 'A 4 ’"’ Adverse possession — Trespasser , transferee 
from, whether entitled to tack on period of possession 
b that of predecessor. 

Where a trespasser sells his claim to possession 
to a purchaser, the latter is entitled to tack the 
previous possession of his predecessor to his own 
possession for purposes of limitation and each 
subsequent purchaser of the claim or right to 
possession has a simitar right to tack the previous 
periods of his predecessors-in- title, [p. 35, col. 1.] 

Appeal against ti e judgment and decree 
0 the Divisional Court, Myaungmya, 
Passed in its Civil Appeal No. 106 of 

Mr.. Villa, for the Appellants. 

Mr. Barnabas, for the Respondent. 

fili* —This is a second appeal 

on behalf of appellants-defenidants 


against the concurrent decisions of ti« 
Sub-Diyi^ional Court of Kyaiklat and 
the Divisional Court of Myaungmva 
granting the plaintiff-respondent a decree 
for possession of Holding No. 4 of 1918-19 
of the Knkayan Kwin measuring iii'ji 
acres or thereabouts. 

It is admitted that in 1902 one Ma Pwa 
Shin was t.e owner of the land in suit 
and that, in order to find funds to contest 
a suit relating to twenty-one holdings, 
she entered into an agreement lor the sale 
of the twenty-one holdings to one Ma On 
Myaing for Rs. i2,oco. That greement, dated 
the 12th June 1902. is filed at page 157 
of the record of Civil Regular No. 2 of 
1903 of the District Court of Pyapon. 

In that suit, C. R. No. 2 of 1903, 
Ma On Myaing sued Ma Pwa Shin for 
specific performance of the said agree¬ 
ment and she joined S. Dhar, a Pleader, 
and his wife, Amelia Dhar, as second and 
t^ird defendants, alleging that a conveyance 
of the same lands to the Dhars, dated 
7th May 1903, and now filed at page 50 
o C. R. No. 21 of 1906, was not 
binding on her and was made with full 
knowledge of and in breach of her 
agreement and also claiming that 
such conveyance to the Dhars should 
be delivered up and be cancelled. She 
obtamed a decree in that suit for spe- 
ci. c performance and a declaration that the 
conveyance to the Dhars was of no effect 
as against her. At page 187 of the sanv- 
record there is also a receipt signed by 
S. Dhar, dated the 18th December 1906 
acknowledging that Messrs. Burjorji and 
Dantra (the Advocates for the plaintiff 
Ma On Myaing) had paid S. Dhar whatever 
was due to him as price of the lands. Ma 
On Myaing succeeded in obtaining posses¬ 
sion of twenty holdings out of the twenty- 
one under that decree which she must have 
complied with. The result of that decree 
was that the title of the Dhars has become 
extinguished as against Ma On Myaing 
and such fact was res judicata as between 
the plaintiffs therein, Ma Pwa Shin, 
the first defendant, and the Dhars 
and all representatives of any of such 
parties. 

It is stated that, so far, everybody 
referred to above had regarded the land 
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in suit as in “Kalayat Kwin " and not 
in“ Kikayan Kwin,” which is the correct 
description of the land in suit. The words 
“ Kala> at Kwin ” are the v.ords in. the 
conveyance to the Dhars. T do not ti ink 
that anything in this appeal duns on tins 
mistake. 


Previously to tire settlement of the a^ove 
suit, U Bi Po and his wife had obtained 
some decree, presi mably a money-dec ice 
against Mu Pwa Shin, and in execution oi 
such decree they caused the land in suit 
under its proper description of ' Kakayaii 
Kwin" to be attached and C °’<1 on the 28th 


March t9 j 0» and the auction-purchaser at 
such Court-sale was one Maung On Gains:, 
whose representatives arc b e first f\c 
deieiidauts-appellaiils in this second appeal. 
Maung On Gaing and his representatives 
have claimed that Mating On Gaing got 
possession after the Court-sale in 1905. 
Such taking of possession was regarded as 
an accepted fact in the judgment of the 
Chief Court in 1915 suit (discussed below) 
and it appears also to be an accept¬ 
ed fact in this case, and the Advocate for 
the respondent has in effect admitted it. 
Mating On Gaing and his representatives 
have also claimed that Mating On Gaing 
had continous possession fiom 1905 on¬ 
wards until they sold tire land to the 
Chetties defendants. This latter fact was 
also evidently an accepted fact in tire 
Chief Court Appeal in the 1905 suit, 
and likewise does not appear to have been 
contested iu this suit but it was attempted 
in tne lower Court to take a wav the legal 
elect of such adverse possession by an in¬ 
genious argument as to independent tres¬ 
passers, which did not really contest the 
above fact but only the claim to 
tack the subsequent possession of the 
Chetties for the purpose of limitation. 

Respondent’s Advocate referred to a 
statement made by Maung On Gaing 
in paragraph 3 of Exhibit 5 at page 96 
of the 1915 Record that the Bailiff along 
with Ma H Byu had evicted Maung On 
Gaing’s tenants and made over possession 
on the 17th August 1907 to Ma On Myaing 
as directed in Civil Execution Iso. 11 cf 
1907. The order, dated 5th September 
1907, in the last three lines of v page 99 
of the same 1915 Record shows that Maung 
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On Gaing or his tenant was nevertheless 
reinstated and allowed to continue in pos¬ 
session of tfce land during the enquiry 
into Ins objection. Prcsumabl}-, the action 
of ike Bailiff must have been cancelled 
by an order in that enquiry and, it so, 
the alleged ouster would not have consti¬ 
tuted a br v'kin pos.-ession, and, presumably 
also, the illegal ouster referred to in these 
papers must have ceased with the order 
at page 99, because, otherwise, the oppo¬ 
nents of Maung On Gaing would most 
coilainly have made a lot of capital out of 
it in both of these suits, instead of leav- 
i ng it to tre discovery of the Advocate 
for the respondent in this second appeal. Ill 
any case, the ouster would appear to have 
ended more than twelve years prior to the 
institution of the present suit. In the 
judgment of the Chief Court in 1915 there 
is a reference to Maung On Gaing’s thirteen 
years possession and in 1920 it was pro¬ 
bably fifteen years. When questioned by 
me as to the alleged ouster the Advocate 
for respondent informed me tl at he was un¬ 
able to give any particulars as to 1 ow long 
the said ouster continued or as to when 
Maung On tfaing or his tenants re-entered 
into possession. The above reference to 
the order of .September 1907 was subse¬ 
quently discovered by me. I am, therefore, 
bound to hold that there w r as more* than 
twelve 3-tars’ possession on the part of 
defendants-appellar.ts and their prede¬ 
cessor, Maung On Gaing, prior to the filing 
of this suit in 1920. 

I am also of opinion that the plaint in 
this T920 suit is defective in this respect 
and that it does not contain the necessary 
particulars as to possession or those re¬ 
quired unGer O. VII, r. 6, of the Civil 
Procedure Code. It vas the dutj’ cf the 
plaintiff to give the necessary details 
to show when his cause of of action arose 
and to show that the suit vas not barred 
by limitation both in ♦he plaint and when 
questioned, and also to prove them. 
Once it is admitted that Maung On Gaing 
was in possession in 1905, and that he has 
been in possession in recent years, there 
is a presumption in his favour, and t as I 
have said above, the fact of over twelve 
years’ possession prior to puit does not 
appear to have been disputed except by the 
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untenable legal arguments as to the change 
from one trespasser to another. 

Prior to the auction sale, the Dhars hH 
failed in an application lor a removal of 
the attachment, and, subsequently, the\ 
filed Civil Regular Siut Iso. 21 of 1906, 
a suit under section 283 of the former 
Civil Procedure Code against Maung On 
Gaing, the auction-purchaser, and the 

judgment-creditor, decree-holders, but they 
omitted to join tie judgment-debtor, 
Ma Pwa Slun, as a party. In their plaint 
they alleged that they had possession but 
instead of filing it on a Rs. 10 stamp, 
they filed it as a suit for consequential 
relief on a stamp of Rs. 85; and they claim¬ 
ed not merely a declaration of tl eir alleged 
title at the date of the attachment but 
also the consequential relief that tl e 
auction-sale be set aside. When judgment 
was passed in favour of the Dhars on t! 0 
5th February 1909, the Court overlooked 
tha fact that the Dhars had claimed more 
than a mere declaration and ga\e them 
only a declaration of tl eir title at the 
date- of attachment. In other words, 
the prayer that the sale be tet aside was 
overlooked. Uner section 11, Explanation 
V, of the Civil Procedure Code of 1908, 
which had come into force on the 1st 
January 1909, the relief that the auction- 
sale be set aside which had been sougl t 
for in the plaint should, under this judg¬ 
ment and decree, be deemed to have been 
refused. All that was decreed was a mere 
declaration that the Dhars had a right to 
the land at the date of the attachment 
in 1904. 

The decree in Suit No. 2 of 1903 was 
passed on 7th March 1904 an d was altered 
on appeal but the Dliar»’ title, if any, would 
not under that decree have been exting¬ 
uished until the Rs. 12,000 had been tendered 
as the price for specific performance and 
I take it that the actual extinguishment 
of the Dhars’ title would not have occurred 
until they paid the price of the land on 
the 18th December 1906. After that date 
the Dhars had no further interest in the land 
and it is difficult to see how the decree 
passed on the 5th February 1909 in Civil 
Regular No. 21 of 1906 could be of any use 
to anybody unless and until it was made 
effective by getting possession under some 
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subsequent decree. I notice that the ques¬ 
tion of joining Am On Aiyaing as a part}, 
plaintiff had been considered in that suit 
Civil Regular No. 21, for I find that she 
was made a plaintiff and struck out by 
consent whilst at another time the Dhars 
had trie 1 to get their names struck out. 
The probability is that the Dhars conti 
mied in that suit merely to oblige Ala 
On Myaing and in the hope that 
they might be trustees for her. The dec¬ 
ree they obtained obviously did not create 
any Li tie in anybody or do anything 
more than remove a technical bar to fur¬ 
ther proceedings and declare that at a cer¬ 
tain date in 1904 the Dhars had a right to 
the land as against the judgment-debtor, 
Ma Pwa Shin. 

We now come to the suit Civil Regular 
No. 20 of 1915 of the District Court of Pya- 
pmi. According to the plaint in that suit 
Mulla Dawood »Soi s & Co. had become 
vested firstly with the rights of 
Ma E Bvu, attorney of Ma On Myaing, 
to the lands in suit under a mortgage-deed, 
dated 13th January 1909, and, seccDdly, 
by other deeds, through Tar Muhammad, 
of the right to the equity of redemption sub¬ 
ject to that mortgage. In that suit Mulla 
Dawood Sons & Co., sued Maung On Gaing, 
his wife and the two Chetties for possession 
of the suit land and it is stated in the 
plaint that Maung On Gaing had transferred 
the land to the Chetties defendants in 
that suit. The plaii t in suit actually 
alleged 1 transfer by the Dhars to Ma E 
Byu in 1908 of their rights in the land in 
suit but the transfer apparently only covered 
the other twenty holdings. Though Ma 
On Myaing had obtained a decree for speci¬ 
fic performance against Ma Pwa Shin, 
she had been content with a partial perform¬ 
ance from the Dhars and had no complete 
formal title to the land in suit and conse- 
quertly the transferees of her rights were 
unaer the same defect. That suit was 
dismissed. 

Then the present plaintiff in the present 
suit, Civil Regular No. 49 of 1920, again 
sued the defendants'appellants for posses¬ 
sion of this same land. It is alleged that, 
as the present plaintiff has not merely 
a proper sequence of deeds from previous 
owners since Ma On Myaing but also Met 
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alia a proper conveyance from the Dhars, 
lie is in a better position. Tlie conveyance 
from f he Dhars is dated 13th December 1916 
and does purport to convey a piece of 
land in Kakayan Kwin, presumably the 
land in suit. 

Mr. Villa contended that as the Dhars* 
title had been extinguished in 1906, there 
was nothing which they could convey by 
this later conveyance. On a closer cou- 
s deration of the question, I am doubtful 
as to the accuracy of this contention. The 
decree in the 1903 suit only set aside the 
title of the Dhars against Ma On Myaing. 
This does not necessarily mean that the 
title of the Dhars as against other persons 
was set aside, and it does appear to me 
that there may have been some residuum 
of title left in the Dhars which could be 
transferred to Ma On Myaing or her suc- 
cessors-in-title. 

Mr. Villa also contends that the present 
suit is barred under the law as to res judi¬ 
cata by reason of the decrees in the 1915 
suit. The plaintiff-resporde. t, however, 
contends that the additional conveyance 
from Dliar makes the present suit one in 
which the parties are not litigating under 
the same title, and that, therefore, section 11 
of the Civil Procedure Code cannot aptly. 
I am of opinion that in one very important 
respect the plaintiffs in both suits were 
litigat ng under the same title. The t tie 
of the plaintiffs to the land as against 
the Dhars under the decree in the 1903 
suit and which constituted the most essen¬ 
tial part of the r claim to recover possess on 
of the land was common to both suits as 
it was based on the decree in the 1903 
suit, and the beneficial interest of the 
persons really entitled to be beneficiaries 
was vested in the plaintiff in both suits. 
It is quite true that such title was held 
in the 1915 suit to be insufficient to enable 
the plaintiffs-respondents to recover the 
land, but I am of opinion that such a con- 
tert on would not be sufficient to pre ¬ 
vent a finding that the fundamental bene¬ 
ficial title was common to the two suits. 
If the Dhars had filed a suit to recover 
possession of the land in 1915, they would 
have been met by the objection that the 
decree in the 1903 suit had completely 
divested them of all subsequent title 
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So far as concerned Ma On Myaing and 
her successors-in- interest. It was not in¬ 
tended in that decree that the Dhars should 
convey to Ma On Myaing but that Ma 
Pwa Shin should convey, and consequently 
the decree when it lx came absolute on 
payment effectually divested the Dhars of 
title, and if Ma On Myaing had obtained 
the proper conveyance from Ma Pwa Shin, 
it would not have been necessary to get 
any conveyance from the Dhars who had 
beei paid off in full. 

The object in getting the conveyance 
from the Dhars was two-fold, firstly, to 
cloak the fact that no proper conveyance 
had been obtained from Ma Pwa Shin in 
accordance with the decree in the 1903 suit 
and, if possible, to get over that defect I 
will assume for the argument that it was 
effectual for that purpose of transferring 
title from a trustee to a beneficiary. Se¬ 
condly, the object would be to get 
whatever benefit could be obtained from 
the declaratory decree in the 1906 suit and 
to remove all questions under the closing 
words of section 283 of the old Code oi 1882. 

On this consideration of the case, the 
question of res judicata would really depend 
on the answer to the question whether the 
holding of the beneficial interest as persons 
so ent tied to the ownership of 
the property in the suit oi 1915 
would render the quest ons decided 
in that suit and the right to claim 
relief against defendants-appellants res ju¬ 
dicata so as to bar the present suit in wh ch 
an additional or clearer title is made 
by the additi oral transfer of some outstand- 
ing trustee interest which had been held in 
trust for such beneficiaries ? If it is neces¬ 
sary to decide this point, it will be only 
fair to permit the parties to argue this 
legal question, as the arguments before 
me were really intended to cover only the 
question of limitation. 

As I consider that the question of limita¬ 
tion is the one clear and final answer to 
plaintiff’s suit, I will decide the case on that 
poirt. In my opinion it would be absurd 
to describe the possession of Maung On 
Gaing and his successors-in-title as the pos¬ 
session of a trespasser. That possession ori¬ 
ginated in a Court-sale in which Maung On 
Gaing paid a considerable sum believing 
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that he was getting a good title and I 
have held that such possession was coi .tin- 
uous aiid lasted from 1905 up to the 
inst tution of the suit in 1920. Mating 
Oa Gaing was entitled to remain in pos¬ 
session from 1905 onwards until the Court- 
sale should be set aisde and until he 
should be properly dispossessed, in which 
event he would have been entitled to re¬ 
cover the purchase price he had paid 
for the land. Assuming that somebody else 
either the beneficiaries, Ma O11 Myaing and 
her successors (in- a title traced from her 
decree), or the possible trustees, the Dhars 
had a better title, that would not make 
Mauag Oi Gaing a trespasser, and if it 
did, it would not matter for purposes of 
limitation. A trespasser is also entitled 
to rely on a title acquired by twelve years’ 
adverse possession. 


tedly, a transfer from Mating O11 Gaing 
to the Cnetties. 

I pointed c ut these pages of Rustomji 
and the above distinction to the Advocates 
and they did not argue that it was incorrect, 
but confined the argument to the question 
whether the appellants were trespassers 
and whether the possession was proved. 
As I hold that defendants-appellants had 
twelve years’ adverse possession of the 
land in suit both for the purposes of Arts. 
142 and 144 of the Indian Limitation Act 
I set aside the judgments and decrees 
of both the lower Courts and I direct that 
the plaintiffs-respondenta* suit be dis¬ 
missed and that defendants-appellants 
di recover costs in all three Courts. 
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Appeal allowed. 


The cases quoted in the lower Courts t*» 
the effect that one trespasser cannot tack 
the period occupied by the possessor, of 
another trespasser does not touch the 
real question in this case. The trespassers 
in such cases would be Independent tres¬ 
passers and not the so called trespassers 
claiming to have purchased the one from 
the other. In other words, each of the 
independent trespassers referred to in such 
cases would have entered in defiance of the 
rights of all previous trespassers. As the 
law assumes that possession follows title, 
the law would have assumed that the 
interval between the occupation of one such 
tresoas^er and that oi the other wa-> a 
period in which the real owner was in pos¬ 
session . 

On the other hand, where a trespasser 
sells his claim to possession to a purchaser, 
that purchaser is entitled to tack the pre¬ 
vious possession to his own possession 
for purposes ol limitation and each subse¬ 
quent purchaser of the claim or right 
to possess on would have the similar right 
to tack the previous periods of his prede¬ 
cessors-n-title. That aspect of the case 
is fully d scussed in Rustomj on the Law 
of Limtatcn, Third Edit on, 1922, at page 
634* and the question as to the different 
posit on of the Independent trespassers is 
d scussed in the following ten or twenty 
pages. In the present case there is, adm t- 
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EIJAI S HANKER SELHER and 
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RAM CHRlTRA SINGH and others— 


I) K F E N D ANTS — R ES POND E NTS. 

Alluvion — Accession—Bengal Alluvion and 
Diluvion Regulation (X I of 1825 )—Right asserted 
m several occasions negatived — Presumption. 

There is no law under which alluvial land 
:an be regarded as an accession to a village unless 
t is a case of gradual accretion within the meaning 
>f Bengal Regulation XI of 1825. [p. 37*.col. 2.] 

Plaintiffs asserted their rights to certain allu¬ 
vial lands in 1853, 1884, 1894. 1899. 1901 and 
1903 and the right was negatived on each occasion. 
They brought a suit to establish their title to the 
lands in 1904 t ut withdrew it. In 1919 they 
brought the present suit for declaration of their 
title to the lands. It was found that they had 
never been in possession of the lands in dispute: 

Held, (1) that the plaintiffs had not established 
any right to the land in dispute J [p. 38, col. i.J 
(2) that even if they bad acquired any rights 
to the lands by accession, they had acquiesced 
in the deprivation of their rights and were no 
longer entitled to the property, [p. 3 ?* c °h *•! 

Secretary of State for India v. 

GxrpXa. 29 C. 5181 4 Bom. i. R. 5371 • c * ^ 
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617; 29 I. A. 104; S Sar p. C. ]. 269 (P. C.) and 
Basanta Kumar Roy r v. Secretary of State, 
40 Ind. Cas. 337 5 44 ' 858 : 1 P. L. W. 503; 

32 M. L. J. 505 t 21 C. W. N. 642; 15 A. L. J. 39 &I- 
25 C. L- J. 487s 19 Bom. L. R. 480; (1917) M. 

W. N. 482; 6 L. \V. 117: 22 M. L. T. 310; 44 I. 
A. 104 (F. C.). distinguished. 

Partab Bahadur Singh v. Gajadhar Bakhsh 
Singh, 24 A. 5211 29 I- A. 148: 7 C. W. N. 971 4 
Bom. J,. R. 845; 8 Sar P. C. J. 310 (P. C.) and 
Khuda Bakhsh v. AUm-un-nissa. 27 A. 313; 1 A. Iv. 
J. 7151 A. W. N. (1904) 2 73 . referred to. 

First appeal from ti e necree of the Si.b- 
or (lb.ate Judges Ghazipur, da tea the 
13th of September 1920. 

Messis. B. E, O'Conor, S. N . Sen and 
A. Savxal , for the Appellai ts. 

Dr. S. M. bulaiman , Messrs. Iqbal Ahmad, 
V, L. Bancrii , K. N. Laghate and 8 . N. 
Gvfta, for the Responoents. 

JUDGMENT.— This appeal arises out ol 
a suit for a declaration of the plaintiffs right 
to some alluvial lard, 1005 bighas in are?.. 
This land has emerged out of the river 
Ganges which lies to the north of Dhanapur, 
the village of which ti e defendants are the 
owners. lo the west of that parent village 
is a village which has apparently been formed 
since 1836 and is called Arazi Dayara 
Dhanapur. The plaintiffs alleged in their 
plaint that they were the owners of the 
Tillage Arazi Dayara Dhanopur ; that the 
land in suit had accreted to that village, 
and, therefore, formed an accession to the 
village ; that they had themselves become 
proprietors of the disputed land, and that 
the defendants, the owners of the village 
Dhanapur khas, had no right to the afore 
said lanci. They based their claim in the 
plaint upon the custom known as the 
custom of dhardhura. That custom means 
that the deep stream is the boundary bet¬ 
ween two villages lying on opposite banks 
of the stream. Dr. Sen has in his argument 
conceded that the present claim canaot 
be regarded as a claim based upon the 
custom of dhardhura . As we have already 
stated, the plaintifis alleged that they were 
the owners of the village now known as 
Arazi Dayara Dhanapur. It has been 
found by the Court below that the plaintiffs 
are not the owners of that village, but that 
they are mortgagees from the owners of 
the village, namely, the predecessors-in-title 
of the defendants, and that they are in pos¬ 
session of the village as such mortgagees. 


This position has been accepted by Dr. 
Sen 011 beh.tlf of the appellants, and he 
urges that the land ia dispute is an accession 
to the village mortgagee^ to them, and that 
their security has thus increased by the 
addition to it of the alluvial land now in 
dispute. 

It has been established by the eviuence 
adduced in this case that in the year 1836 
some land emergea from the river Ganges 
urd this land was settled with the owners 
of the parent village Dhanapur, and was 
declared to be the village of Arazi Dayara. 
In front of this viLage lies the land now 
in controversy. In 1853 some 55 bighas 
of land emerged from the Ganges and it was 
settled with the defendants* predecessors, 
namely, the owners of Dhanapur on a 
revenue of Rs. 80. After that year the 
land was submerged and the revenue Was 
reduced to Re. 1, whicli was paid by the 
1 roprietors of Dhar.apur. In 1884 the 
l°na re-appeared and the quantity of 
culturable lana in that year was about 47 
bighas. This was again settled with the 
defendants on a revenue of Rs. 68. The 
predecessors of the pi? in tiffs claimed that 
the settlement of this land should be 
made by Government with them, but 
their claim was disallow'ea by the 
Revenue Authorities «nd the land was 
settled, as we have said above, with the 
defendants' predecessors. Since the year 
1884 settlements have been made with the 
predecessors-in-title of the defendants and 
the defendants, down to the year 1920. 
In 1894 the plaintiffs’ predecessors again 
asked the Revenue Authorities to settle the 
land with them, but tbeir prayer was 
rejected, and they were referred to the Civil 
Court to establish their title. Both in 
that year and in 1884 their right to the land 
now in dispute was challenged by the pro¬ 
prietors of Dhanapur, In 1899 the pre¬ 
decessors of the plaintiffs made an applica¬ 
tion to the Revenue Court asking that 
the boundaries should be fixed between 
the village of Arazi Dayara anu the parent 
village of Dhanapur on the one side, 
and between Arazi Dayara and the land 
whicli had newly emerged and which they 
described as Dayara jadid . We may men¬ 
tion that at the time when the Revenue 
Authorities settled the land which had re¬ 
merged with the defendant*' predecessors 
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they described the land as Gangbarar 
Dhanapur, and it is between this Gang- 
barar Dhanapur and the village of Arazi 
Dayara, that the predecessors of the plain¬ 
tiffs asked the Revenue Court to fix boundary 
pillars. In 1901 there was some litigation 
in the Revenue Court relating to 
the payment of rent of land appertaining 
to the land now in dispute. The prede¬ 
cessors of the plaintiffs chimed to have 
realized the rent. The Revenue Authori¬ 
ties held against them and also held that 
they had no right to this land which had 
been settled with the ancestor of the de¬ 
fendants. Again, in 1903, disputes arose 
in the Criminal Court under section 145* 
Criminal Procedure Code, as to the posses¬ 
sion of this land, and the Criminal Court 
held in favour of the defendants, maintain¬ 
ing their possession. In 1904 the plaintiffs 
instituted a suit similar to the present 
suit asking for a declaration of their title 
to the land in dispute. That suit was 
resisted by the defendants but the plaintiffs 
withdrew the suit. It was not until the 
year 1919 that they instituted the present 
suit in which they claim only a declaratory 
decree. Ever since the year . 1884, when 
their title to the land in question was dis¬ 
puted, they never came to the Civil Court 
(except in 1904) to establish their right, 
and it is very reasonably contended on 
behalf of the respondents that, in these cir¬ 
cumstances, the Cou t ought to be very 
reluctant to grant a decree for a declaration 
of right only, lhere is no evidence on the 
record to prove at what period the mort- 
g ige in favour of the plaintiffs* predecessors 
was made, but we find from the evidence 
that, up to the year 1853, they had no con¬ 
nection with the village of Arazi Dayara. 
It is only for the first time in the wajib- 
ul-ayz for the year 1882 that mention 
was made of the name of Jagmohan 
Singh as mortgagee of the village. We 
have to see whether the mortgage in 

favour of the plaintiffs* predecessors could 

be attached to the land now In dispute. 
Originally, the land described as Gang- 
barar Dhanapur was settled with the 
defendants. At that time the defendants 
were owners both of the parent village 
Dhanapur and of the village Arazi Dayara 
Dhanapur. Manifestly, the land which ha a 


that year and re-appeared in 1884. The 
area of the cultivable portion of the lb ml 
on both occasions was practically tl.e sau.ej 
Therefore, it may reasonably be presume <1 
that the settlement which was made with 
the defendants’ predecessors in 1884 wrs 
a settlement of the same land which had 
in 1853 been settled with them. At no 
time during this period had it been recorded 
as an accretion to the village of Arazi 
Dayara. In the absence of the mortgage- 
deed which it was the duty of the plaintiffs 
to produce and prove, it cannot be said 
whether the land which had appeared in 
1853 in front of the village of Arazi Dayara 
was mortgaged to the plaintiffs' predeces¬ 
sors cr could be deemed to be land apper¬ 
taining to th^t village. Between 1853 
and 1884 the land was under water. In 
1884, for the first time; it re-appeared 
and subsequently it re-appeared in larger 
quantities year after year. The learned 
Subordinate Judge has held that the land 
accreted to the village of Arazi Dayara and, 
therefore, under the law and theprevail- 
ing custom and upon principles of equity, 
the mortgagees must be deemed to have 
acquired a right to the additional land 
thrown up by the river. We are not aware 
of any law under which the lana could be 
regarded as an accession to the village of 
Arazi Dayara Dhanapur, unless it was 
a gradual accretion to the land within 
the meaning of Regulation XI of 1825. It 
was nowhere alleged in the plaint that 
the land was a gradual accretion, and it 
has not been shown that the accretion 
was in reality gradual. As to usage, 
the only usage alleged was the custom of 
dhardhura which, admittedly and obviously, 
has no application to tie present 
case. We fail to see upon what 
principle of equity the plaintiffs can 
be deemed to have acquired the right 
to this land. As already stated, they 
asserted their right upon two or three 
occasions and on each occasion their 
right was denied and they took no 
further steps to have that right established. 
We are not satisfied that the plaintiffs 
have been able to prove that they ever 
acquired a right to the disputed land as 
an accession to the village of which they 
are the mortgagees. On the contrary. 


appeared in 1853 had become submerged in by their application in 1899 they seem 
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to have accepted the position that their 
village was distinct from Gangbuiai 
Dhanapvir, that is, the disputed land which 
they call ia their application Dayara jadia 
or the new alluvial land. From these 
circumstances Mr. Peary Lai Baneiji, on 
behalf of the defendants, has contended 
tint the plaintiffs' suit should fail on two 
grounds. First, that they have not estab¬ 
lished their right to the land in question, 
and, secondly; that even if they had acquir¬ 
ed such right, they abondoned the right 
so far back as 1899. His contention in 
both respects seems to us to be valid. 
We have not been satisfied that the plain¬ 
tiff's acquired this land at any time, and 
it has not been shown that they ever got 
possession. JLhe evidence istothe contrary 
and actual possession has always remained 
with the defendants except during the 
short periods that the laud was under 
water in the rainy season. As the plaintiffs 
never acquired the ownership of the land 
and were never in possession, the rulings 
of their Lordships of the Privy O'Uncil 
iu the case of Secretary of State for India 
v. Krishnamoni Gupta (1) and tie case of 
Basania Kumar Roy v. Secretary of 
State (2) do n^t seem to have ar.) 
applicalio 1 to the present case and cannot 
help the plaintiffs. 'Ihe conduct of the 
pliintiffs cleerly shows that they acquies 
ced in the deprivation of any rights 
which they might have acquired as ac¬ 
cessions to their security. This case to 
some extent resembles the case of "Pariah 
Bahadur Singh v. Gajadhat Bakhsh Singh 
(3) and the case of Khudu Bakhsh v. Alim - 
unmissa (4). We do nr.t agree with the 
lejmedSubordinate J udge in his conclusion 
that the land was an accession to the vil¬ 
lage of which the plaintir-s are mortgagees. 
B at we do agree with him that the plaintiffs 
have lost any right which they may have 


(1) 29 C. 5*9: 4 Bom. h- R. 537; 9 C. W. N. 6171 
29 I. A. 104: 8 Bar P. C. J. 260 (B. C.). 

(2) 40 Ind. Caa. 3371 44 C. 8581 1 p. L W. 5931 
32 M. L. J. 5 ° 5 : 21 C. W. N. 6421 15 A. L. J. 3991 
23 C. L. J. 487; 19 Bom. L. R. 4vo; (1917) M. W. N. 
482; 6 It W. 117; 22 M. L. T. 310; 44 I. A. 104 (P C.) 

(3) 24 A. 521; 29 I A 148; 7 C. W. N. 97; 4 Bom. 
L- R. 845. 8 Sai P. C. J. 310 (P. c.). 

(4) 27 A. 313J x A. l<. J. 7151 A, W. N. (1994) 
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had by reason of their not having brought 
any suit for a declaration of their right 
within 6 years prior to the institution of 
the present suit. In these circumstances, 
the appeal must fail. Wc dismiss it with 
c »sts including fees on the higher scales 

z. k. Appral d swissed. 


MADRAS HIGH COURT. 

SecondCivil Appeal No 289 of 1921. 

April 23, 1923. 

Present: — Justice Sii W‘lHnn AyJing, Kt., 
and Mr. Justice Odgers. 

The TALUK BOARD, DIND 1 GUL, 

THROUGH ITS PRESIDENT— DEFENDANT 

No. 1— Appellant 
versus 

VENKATARAMA AIYAR and 
others—Plaintiffs— 
Respondents. 

Poratuboke land — User by villagers for cotntnuna 
purposes—Right of Government to grant land for 
building purposes—Acquisition of right by villagers 
— Customary right, acquisition of. 

A piece of Natham Poramboke land in 
a village which had been used by the villagers from 
time immemorial as a threshing floor in time of 
harvest, for stocking manure and green leaves, 
for drying paddy and other communal purposes 
connected with agricultural operations, was 
granted by Government to a Taluk Board for 
Doilding purposes : 

Held, that the enjoyment of the land by the 
villagers was of too fugitive and permissive a 
character to afford support to the acquisition 
of any right based on prescription or custom, 
and that consequently the grant by Government 
for building purposes was legal. Ip. 39, col. 2.] 

Per Ayllng,J. —According 10 the Common Law 
of the country, the control of the gramanathatn 
vests in the Revenue Authorities and they are 
at liberty to grant portions of it at their discre¬ 
tion to persons who apply for it for building 
purposes, [p. 39, col. 2.] 

Collector of Godavari District v. Jannavula 
Pedda Rengayya, 4 M. It. T. 44c, followed. 

Per Odgers, J. —The user alleged in the case was 
much too indefinite in extent and application 
to constitute evidence of any custom.(p. 41, col. 1.] 

Palaniandi Tevan v. Puthirangonda Nadan, 
20 M. 389; 7 Ind. Pec. (n. 8)277, referred to. 

A Court shi uld not hold in favour of the exist¬ 
ence o* a IockI custom unless it is satisfied of 
its yca‘onabU ness and of its certainty ns to extent 
and application, and is further satisfied by the 
evidence that the enjoyment of the right yyaa sot 
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by .cave gruntel or by stealth or by force, and 
that it had been openly enjoyed for such a length 
of timo as suggests that, originally, by agreement 
or otherwise, the usage had become the customary 
law of the place in respect of the persons or 
things which it concerned, [p. 41, col. I. ] 

Kuat Sen v. Mamntan . 17 A. 875 A. W. N. (1895) 
ioj 8 Ind Dec. (N. 3 .) 381, relied on. 

Scrolld appeal against the decree, dated 
4th October 1920, of the Court or the 
Additional Subordinate Judge, Madura, 
in Appeal Suit No. 49 of 1920, preferred 
against the decree, dated 15th July 1919, 
of the Court of the District Munsif ol Thiru- 
mat.galara in Original Suit No. 417 of 
1918. 

Messrs. T. Narasimba Aiyangar and 
Nalasiwam Plllai, for the Appellant. 

Mr. K . Ba^hyam Aiyangar, for the Re¬ 
spondeat. 

JUDGMENT. 

Ayling, J.—This appeal relates t> a pic-t 
of land, 14 cents in extent, forming part 
of S. No. 261*2 P-4 in Solaikurichi 

village, Madura Taluk, which measures 19-28 
acres aid is registered as Natl am (build¬ 
ing site) fnr.imooki. Most of the S. No. 
has ahealy been built over, b it 2.92 acres 
are still vacant aid of this Government 
lias granted the suit plot to the Dindigul 
Taluk Board (1st defendant) to bid Id a 
Girls' School upon. The plaintiffs are 
villagers, who claim that they have a right 
to use the whole of the vacant land ( : n- 
cl.idiug the suit site) for various agricul¬ 
tural purposes aid plead that the grant 
to the Taluk Board is co iseq lently illegal. 

The sole question is as to the legility 
of the grant and on this the two lower 
Courts have come to opposite conclusions, 
the Subordinate Judge la first appeal 
deciding in favour of plaintiffs. 

It is not disputed that nattam poram- 
bokc may properly be granted for the 
purpose specified: but plaintiffs claim a 
right vested in the villagers, whom they 
represent, incompatible with such a grant. 

They say in paragraph 5 of the plaint, 
“ from time immemorial this kalan: poram - 
boke has been in the undisturbed enjoyment 
of the raiyats of the said villages acd they 
have been using it as of right for communal 
p^tpo^es as detailed hereunder. That the 
said site from time out of mind has been 
used and is now being used as a threshing 


floor tor about 500 acres i 1 times of har¬ 
vest (kodai and kalam)t>T storing manure 
and gree t leaves, for stocking hay-st cks 
immediately after the harvest, for drying 
paddy before they are taken to the gran • 
aries of the raiyals, for allowing their 
cattle, buffaloes, etc., amounting to 1,000 
and more, to stray and remain there, before 
they are taken for grazuig a d for other 
i icide ital innumerable purposes coni ected 
with agricultural operations." 

The lower Appellate Court finds as a fact 
that the villagers have bee 1 using the 
land for purposes mentioned in the plaint 
and proceeds: “The question is whether 
such enjoyment has given them the right 
asserted by them in the plaint or whether 
it was only as a matter of grace that the 
villagers were permitted such acts of en¬ 
joyment." He decides in favour of plaint¬ 
iffs. 

It seems to me that whether the right 
claimed by the plaintiffs is based on custom 
or prescription, the enjoyment alleged 
is of too fugitive and patently permissive 
a kind to afford any support to it. There 
is probably no village in the Presidency 
in which the unoccupied village site is not 
used for the purposes indicated. Such 
user does no harm to any one, and is unob¬ 
jectionable until the land is wanted for 
its legitimate purpose. I do not propose 
to labour this point, as it is sufficient to 
quote from the judgment of a Bench of 
this Court (Benson aud Bhashyam Aiyangar, 
JJ.,) <ieafi"g with an absolutely similar 
case. Collector of Godavari District 
v. ' Janmvula Pedda Rcngayya (1)’' 
“ Accordng to the Common Law cf 
the country the cc trol of grama at! am 
vests in the Revenue Authorities and they 
are at liberty to grant p^rtoas of it at 
their discretion to persons who apply for it 

for building purposes." 

It is suggested as a ground of distinction 
that the use of the land as a threshing floor, 
which is not specifically referred to by the 
learned Judges in that case though probab¬ 
ly included, is a ground of distinction. 
It seems to me to differ in no way from 
the other uses set out in the plaint Ary 


{») 4 Mi le T, 44U1 
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flat hard piece of ground can be utilized 
as a threshing floor and such user is ot 
just the same character as the others. 

Apart from the evidence of user, the only 
other evidence in plaintiffs* favourto which 
we are referred is Exhibit A, copy of an order 
of the MaduraTehsildar in 1902. It appears 
from this that about that time another 
portion of the same unoccupied nat- 
Jiarn poramboke had been set apart 
for building Police Lines and that on the 
raiyats petitioning that this would be “ an 
obstruction to the public use’* it was ordered 
‘'that another locality should be selected 
and that the place originally chosen should 
be kept as threshing floor, poramboke , etc., 
for the public use 

I am not prepared to attach much weight 
to this as evidence of recognition by Gov¬ 
ernment of the rights claimed by plaintiffs, 
and still less as evidence of a fresh grant 
for communal purposes other than building 
site. Exhibit A is merely the order of the 
Tehsildar communicating to the raiyats the 
fact that the Board of Revenue had acceded 
to their request and given up the scheme of 
building Police Lines on that spot. Neither 
the petition of the raiyats nor the orders or 
reports of the Deputy Collector and 
Collector, or the proceedings of the Board 
(all specifically referred to in Exhibit A) 
are in evidence and I find it impossible 
to say from Exhibit A that Government 
either recognised plaintiffs' rights, or made 
a fresh grant of the land. We do not know 
the extent of the land required for the 
Police Lines, or, except by conjecture, the 
nature of the petitioners* objections, or 
the extent to which the existence of an 
equally suitable alternative site may have 
influenced the Board's decision. I cannot 
agree with the^ lower Appellate Court that 
Exhibit A evidences any acknowledgment 
of plaintiffs* rights, or was more than 
a concession to their pleas (or those of their 
predecessors) on the ground of com pa- 
rative convenience as estimated at the 
time. 

I would set-aside the decree of the lower 
Appellate Court and restore that of the 
District Munsif dismissing the suit with 
costs throughout. 

Odgeri, J. —My learned brother has set 
out the facts and it is unnecessary for me 


to repeat them. The question is, “ have 
the plaintiffs acquired any and what right 
in the suit land ? ** The question falls 
under two heads: (1) have they acquired 
such rights, if ot all, by long enjoyment: 
'.r (2) by grant ? The lai d is admittedly 
building site poramboke and any rights 
acquired by long enjoyment must have 
been acquired against Government. The 
lower Appellate Court has apparently found 
a customary right in favour of plaintiffs, 
founded on long enjoyment from 28 
to 70 years os spoken to by the witnesses. 

The nature of the enjoyment is very varied 
;—the user most prominently put forward 
is kalam (threshing floor); but other alleged 
user includes, “storing manure and green 
leaves, stocking hay-stacks, drying paddy, 
allowing cattle, buffaloes, etc., to stray and 
remain there before they are taken for 
crazing ana lor other incidental innumerable 

purposes connected with agricultural opera¬ 
tions.” (See plaint paragraph 5). In the 
first place.it seems clear that no easement 
in the ordinary sense of the term, as defined 
by section 4 of the Easements Act, has been 
acquired. The right is not set up in res¬ 
pect ot a domii ant tenement to which the 
easement is appurtenant over a servient 
to ement subject to it. Ashraf All v. 
Jagannath (2). It is true that section 18 
of the Easements Act recognizes that ease¬ 
ments may be acquired by virtue of a local 
custom and the Illustration (a) to the sec¬ 
tion appears to illustrate a customary 
right rather than an easement though it 
may be justified by the fact that every 
cultivator, as the owner or possessor of 
cultivated land has the right to graze 
his cattle on the common waste. In my 
opinion the right claimed here must be 
established, it at all, as a custom recognised 
in section 2 (ft). Easements Act. The dis¬ 
tinction between a customary right and 
customary easement is seen in Palanlandl 
Tevatt v. Puthlrangonda Nadan (3). No 

fixed period is laid down bylaw as necessary 
to establish the former. In the Madras 
case quoted above, the law as laid down in 


(a) 6 A. 4971 A. W. N. (2884) x86j 4 Ind, Bee, 
(N. s.) 147. 

( 3 ) 30 3891 7 Ind,' Dec. (tf, 0.) 2774 
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Kuar Senv.Mamman (4) was approved. The There is, therfore, no sufficient evidence 
learned Judges there held (paragraph (2) from which I can say that a custom Las 
p. 92) “ In our opinion a Court should not been established. 

decide that a local custom, such as that set There is 110 direct evidence of any grant; 
up in this case, exists, unless the Court is but the lower Appellate Court relies on 
satisfied of its reasonableness and its cer- Exhibit A as an acknowledgment of the 
tainty as to extent and application, and is rights of the plaintiffs in the suit land, 
further satisfied by the evidence that the The villagers protested some years ago 
enjoyment of the right was not by leave when it was proposed to erect Police Lines 
granted, or by stealth or by force, ami that on the site in question. The Collector’s 
it had been openly enjoyed tor such a length order, proceedings of the Board of Revenue 
of time as suggests that originally, by agree- and Deputy Collector’s disposal, though 
ment or otherwise, the usage had become referred to in Exhibit A, are not before us 
a customary law of the place in respect of and Exhibit A is an endorsement signed 
the persons and tilings which it concerned/’ by the Tehsildar on the petitions of the 
Apart from reasonableness, I do not thirk villagers. The endorsement says, ‘the place 
it can be said in the present case, that the shall be kept as threshing floor, poramboke , 
alleged custom is certain as to extent of etc -* f° r the public use.' It may be that 
application. The waste land in question 10 undertaking is intended or implied in 
was obviously used for any and all purposes this that the place shall be so kept for ever; 
or for several purposes at one or different in any case I think it impossible to hold 
times. Bach user was fugitive or inter- that Government by this endorsement ot 
mitent so much so that, as shown by the tlie Tehsildar either intended or must be 
plaint itself, it is extremely difficult if not held in law to recognise the alleged customary 
impossible to say what the customary rights of the villagers in the waste. If this 
user sought to be established was. In- were s °» it would be reasonable to suppose 
discriminate miscellaneous user c f village that this would much more clearly appear 

waste land cannot, in my opinion, establish from the proceedings of the Collector 0 r 
the fact that such user had become “a the Board which the appellants have not 
customary law of the place in respect of laid before us. Under the circumstances; 
the persons and things which it concerned.'' 1 am not prepared to say that Exhibit 
The user here is much too indefinite to do A is an acknowledgment of these rights 
anything of the kind ; I do n 0 t think the of the villagers. Differing from the lower 
attempt to establish the primary user of Appellate Court, I, therefore, hold that the 
the land as kalam can be supported. appellants must succeed and that no 

In Collector of Godavari District v.Jannavula customary right has been established by 
Pedda Rengayya (1) a precisely similar case the respondents, 
arose as to the village building site. The ^V. 

learned Judges held that .10 customarv right w - c - A - Appeal allowed. 

was established. They said: “until it (the 
land) is appropriated in this way to the 
use of some definite person it is usual for 
I* villagers to make use of it in any way 

that suits them best. They throw rubbish CALCUTTA HIGH COURT. 

on 1 , graze their cattle on it, use it as a Appeal From Original Decree Iso. 61 

a rine and the like and they are rarely of 1921. 

It is always under- April 12, 1922. 

ood that this use is permissive on the Present /— Justice Sir Asutosh Mookerjee, 
par ot Government and that Government Kt., and Mr. Justice Chotzner. 

uas the right at anytime to appropriate RAUKAUAL BANIK SAHA- 

or any special public purpose or grant Plaintiff—Appellant 

0 an individual for building purposes ” versus 

, . ' A " SYAM SUNDER BANIK SAHA— 

(Mill 7 a ti 871 A N * (** 9 $ ® ind. Dec. Defendant—Respondent. 

9 3 li Umttoto* AH {IX of itof); Mi Il Aft* !*•*» 
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Sait for construction of Will — Limitation, starting 
■bfyint —Declaratory suit, when maintainable— 
Purther relief—Specific Relief Act (/ of 1877), 

5. 42, proviso, effect of. 

A salt for the construction of a Will is governed 
by Art. t2o of the Schedule to the Limitation Act, 
but the right to sue does not accrue from the death 
of the testator or the date of the Probate of the 
Will so long as tHo estate is in the hatnls nt 
the executor, aud the administration had not 
been completed. The right to obtain construc¬ 
tion of the Will is a continuing right. [p. 44, 

Lai Roy v. Lolit Mohan Roy, 20 C. 
906; 10 Ind. Dec. (N. S.) 609. followed. 

A suit for a declaratory decree should not be 
dismissed on the ground that it is barred by the 
proviso to section 42 of the Specific Relief Act, 
unless it is quite clear that the plaintiff should seek 
further relief which he has failed to claim, although 
such relief flows directly and necessarily from 
the declaration sought for [p. 45, col. 1] 

The proviso to section 42 forbids a suit for a pure 
declaration without further relief, but it does not 
compel a plaintiff to sue for all the reliefs which 
could possibly be granted or debar him from 
obtaining a relief which he wants, unless at the 
same time he asks for a relief which he does not 
want, [p. 45, col. 2.] 

Joynaraln Sen v. Suchitra Debi, 05 Ina. 
Cas. S\ 26 C. W. N. 2061 33 C* L. b 59 *J (W*) 

A. I. R. (C.) 8, referred to. 

Appeal against the decision ot ti e Sub¬ 
ordinate Judge, Dacca, dated the 6th 
December 1920. 

Babus Rupcndra Kumar Miller, Nava- 
duip Chandra Saha and Rama Prasad 
Muhhrrji , for tlie Appellant. 

Dr. Sarat Chandra Basah, Babus Kanui 
Lai Saha and Promolhanaih Bhandopadhya, 
lor the Respondent. 

JUDGMENT.— This appeal is directed 
against a decree of dismissal made in a suit 
for construction of a Will. One Krishna 
Prosad Saha Banik, the father of the plaint¬ 
iffs and the first defendant maae a testa¬ 
mentary disposition of his properties on 
the 30th Aptil 1897. Probate was taken 
by the executors on the 13th September 
1897. The present suit was instituted on 
the 15th August 1919 for construction 
of the Will and for a declaration that tlx* 
testator has died intestate with regald 
to all lus properties except what be bad 
specifically bequeathed to his widow, and 
that the plaintiffs had thereupon 
become entitled to two-thirds sharp of ti e 
estate left by their father by right of inheri¬ 
tance. The suit was defended on a variety 
of grouuus.whichneed x pt be enumerated for 


CASUS. 119 2 3 

SAHA: 

our present purpose. It is sufficient in slate 
tnat the su t has been dismissed as barred by 
li mitation. The Subordinate Judge has held 
that right to sue for declaration that the 
father of the plaintiffs had died ir testate 
and that they had thereupon taken shares 

as heirs to the properties left by him, must 

be aeemed to have ar sen from the time 
when the first defendaut, the surviving 
executor, put in an application for probate 
of the Will or at the latest when the Will 
was proved. 

The point in controversy in the present 
appeal is whether this view of the law is 
well-founded. The plaintiff has not dis¬ 
puted that the period of limitation applica¬ 
ble is that provided in Art. 120 of the Second 
Schedule to the Indian Limitation Act 
which provides that asuitfor whichno period 
of limitation is provided elsewhere in the 
Schedule must be instituted withinsix years 
from tne date when the right to sue accrues. 
The defendant also has invoked the aid of 
the Article; but the parties are not agreed 
as to the interpretation of the provision 
in the third column, namely, what is the 
point of time when the right to sue accrues 
in cases of this description where the plaint¬ 
iff seeks to have construction of a Will. 
The quetion appears to have been consider¬ 
ed by this Court It* the case of Chukhtn Lai 
Roy V. Lolit Mohan Roy (1). In that case a 

suit was instituted for the construction of a 
Will alleged to have beer executed by Saroda 
Prosad Roy on the 17th September 1865. 
A codicil was added on 18th Macrh 18 
just, before the death ot the testator. As 
the Will has been executed before the Hindu 
Wills Act came into operation, noapplictien 
for Probate was made. The suit for con- 
struction was commerced on the 13th £eb" 
ruary 18S9. The plaintiff prayed rs fol¬ 
lows I namely, first; that the Will end 
codicil of the late Saroda Prosad Roy 
be construed and the rights and interests 
of Lalit Mohtm and of all other, parties, 
if any, respectively, under the Will be de¬ 
clared ; secondly, tbatsubjeet to such dis¬ 
positions as may be determined by the 
Court to have been validly made by 
the Will, the rights and irtercsts of the 
plaintiffs as heirs to the estate of Saroda 
Prosad Roy, deceased, under the Mitf k- 

(1) ao Cr&o$j xo lad, Dec, (w, a.) foty ; 
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sharaLaw of inheritance maybe declared ; 
and, thirdly, that all necessary declarator s 
and directions may be made and such re¬ 
liefs may be granted as under tne circum¬ 
stances of the case, may be fit. The suit was 
defended on the ground, amongst others, 
that the claim was barred by limitation. 
Thereupon the third issue was raised in 
the following terms : Is the suitbarredby 
limitation? The District Judge discussed 
the question in the following terms: 
“regarding the suit as one for a declara¬ 
tion, the question of limitation is not 
so easy to decide; for I find no pro¬ 
vision in the Act expressly referring 
to suits of this kind generally though 
there are provisions respecting some 
particular kinds of such suits. Article 120 
of the Second Schedule is the only one 
which seems to apply. This provio.es a 
limitation of six years from the date when 
the right to sue accrues, for all suits for 
which no period of limitation is provided 
elsewhere in this Schedule. Tne question 
then is, when the right to sue accrued/' 
h'or the solution of this question, tne Dis¬ 
trict Judge relied upon the judgment 
of Sir Richard Garth, C.J.,in the case of 
Krislom^ni Dasi v. Nriptvdra Krishna 
R. A. Nos. 29 and 30 of 1884 un¬ 
reported. Where the Chief Justice had 
made the following observation : “In my 
opinion, under section 42, Specific Relief 

Act, a person who is entitled to any right 

to property may, as a rule, institute a suit 
against any other person for a declaratory 
decree on any occasion when by word or 
deed, such other person mav denv his right 
within the meaning of that seetion. There 
is, therefore, in the present case arecurrent 
cause of action on every refusal or neglect 
to pay over the surplus profits of the 
estate. Riot only section 23 but also section 
10 of t he limitation Actapplies t° the case 
and the suit is, in my opinion, not barred 
as regards any part of the relief sought." 
t ne District Judge then proceeded to oen- 
s rue the Will, and his decree embodied 
a declaration as t> the effect of the pro¬ 
visions contained in the testament. An 

\?- Pe ?T7 Was next rcferred to this Court. 

7T' ™oodrbf!e who appeared on behalf of 
t ? re |P onde nt contended that the view 

tirrf * ne s * r * ct Judge upon the ques- 
«ox limitation was not correct. He formu¬ 


lated his argument in the following terms. 

' As to limitation, I sav six years from the 
death of the testator is allowed. Article 141 
does not interfere v jth this, ns J have the 
estate against tlie heiress. Mv estate was 
adverse to her when T kept her out. I 
have held for myself ! r om the death of 
Saroda \ and ii the Will does rot give me 
an interest, I have been in possession for 
more than 20 years before suit." In reply, 

Mr. Charles Paul argued that as to limitation 
thesuit was one for construction of a Will, 
and the cause of action (lid not arise when 
toe widowjwas alive ; tne plaintiff's asked 
for a declaration and for an account. Mr. 
Justice Gkose, who delivered the judgment 
of the Court, overruled tie contention 
that tne suit was barred by lin.it atic 1 aid 
observed as follows : “The suit is not ter 
possession but for construction of the Will 

and codicil, and for a declaration of tie 
plaintiff's rights, as heirs to Sarcaa Prosad. 
Except in the few cases especially provide d 
for in the limitation Act (e.g., a suit to ob¬ 
tain a declaration that an adoption 
is invalid, or tfiat an alienation by a widow 
is not binding on a reversioner) a 
suit for a declaratory relief of this 
nature cannot be held to be barred 
so long as the right to the nropeity in res¬ 
pect of wnich the declaration is sought 
is a subsisting right. So long as the widow 
was alive, the plaintiff’s right as reversion¬ 
ary heirs was a subsisting right. The right 
to bring a suit to construe the Will 
and codicil and for a declaration of 
the plaintiff's right, is a contimiirg 
right and may be claimed within 
the statutory period (whetner it 
be 12 years or 6 years under Art. 120) 
from the time when the plaintiffs become 
entitled to possession or other consequential 
relief. This suit having been instituted 
within six years is amply within time. " 
The Court then proceeded to construe the 
provisions of the Will and adopted a 
construction contrary to that which rad 
found favour with the District Judge. Tie 
matter was next taken on appeal to tie 
Juo cial Committee ; Lalit Mchun Singh 
ftoy v. Chukhun Lai Roy [2). Tie questjen 
of limitation dees not appear to l ave been 

(2) 24 O. 834) 24 I. A. 76) 1 C. W. N. 387^ 7 
Sa t P, C. 1511 xa led. Dec. (N. 9.) 1224 (P» CO* 
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argued, although it was the interest of 
the respondent to support the judgment 
0 f the High Court on that gound. The 
judgment delivered by Lora Davey deals 
with the question of construction and tl e 
view adopted by the Judicial Committee 
was that the construction adopted by tl.e 
High Court could not be supported. Ti c- 
Judicial Committee accordingly proceeded 
to restore the decree of the District Court 
with a slight variation. Itisinconceivable 
that the Judicial Committee should have 
considered the case on the merits, if the suit 
was obviously barred by limitation. We 
areconsequently of opinion that the decision 
of this Court in ChnkkunLal Roy v.Loht 
Mohan Roy (1) is an authority for the pro¬ 
position that a suit for construction of a 
Will is governed by Art. 120 of the .Schedule 
to the Limitation Act, but that the right 
to sue does not accrue from the death of 
the testator or the date of theProbate 
of the Will. The case clearly shows that, 
so long at least asthe estate is in the hands 
of the executor and the administration 
hasnot beencompleted, the rightto obtain 
construction of the Will is a Continuing 
right. 

Tnis view appears to have been recognised 
impliedly in numerous cases of construc¬ 
tion of Will to be found in the reports. 
Reference may be made to the case of 
the Will of Haridas Dutt which was 
executed on the date of the death of the 
testator, the 30th October 1875. The Pro¬ 
bate was taken out on the 2cth December 
1875. The suit for construction was in¬ 
stituted on the 19th December 1904. There 
was no suggestion that the suit for construe - 
t on was barrea by limitation. The case 
was heard in the first instance by W oodroffe, 
J., then by a Special Bench and ultimately 
by the Judicial Committee. The judg¬ 
ments will be founded reported as Radha 
Prasad Mullkk v. Ranee Mani Dassee 
(3) Radha Prasad Mnllick v. Ranee Mani 
Dassee (4). Although the suit had been 
instituted after the lapse of nearly 30 
years from the death of the testator, 
some ot the questions of construction 

(3) 33 C. 9471 3 L. Ji 502| xo C. W. N 603. 

K 33 C. 8931 8 C. h J. 4»I ia C. W. N. 7291 
33 I A. xi8j 4 M. T. 231 x8 M. I,. J. 287* 3 A, 
U fi 4601 10 Bern, In R, O04 (P, C.), 


haci to be reserved and were reserved, follow - 
Jug the precedent of the fudicial Committee 
in Lallt Mohun Singh Roy v. Chukhun Lai 
Roy (2) the result was that therewas another 
litigation for construction of the Will, for 
toe determination of one of the questiors 
which had been left open. [See the cases 
ot Radha Prasad Mullick v. Ranimori 
Dasi (5) and Srhnutly Ranlmonl Dassi 
v. Radhaprasad Mullick (6). It is worthy 
of notice that even in this last judgment 
another possible question oi constructor 
has been left oven and may give rise to a 
further litigation. Reierence may aiso he 
made to the case of Puma Chandra Bysach 
v. Gopal Lai Sett (7) which arose out of a suit 
instituted in 1904 tor the construction 
of a Will executed on the 29th May 1841. 
It was not suggested before this Court cr 
the Judicial Committee, Gopal Lai Sett v. 
Puma Chandra Bysack (8) that the suit was 
barred by limitation. Reference may again 
be made to the cases oi Jchangir Dadabhcy 
v. Kaikhusru Kavasha (9) ana Kaikhushru 
Bezonjt Nanabhoy Capadia v. Shir - 

nlbai Bezonjl Capadia (10) where the 
suits for construction of Will would, 
have been obviously barred by limit alien 
if the view adopted by the Subordinate 
J udge in this case ana urged by the respond¬ 
ent had been the law. 

The view we take is in no way inconsistent 
with the decision of thisCourt i wMohabliarat 
Saha v. Abdul Hamid Khan (11) where 
reference is made to the decision in. Chukhun 
Lai Roy v. Lolit Mohan Roy (1); on the 
othei hand, it is in agreement with the view 


(5) 8 Ind. Cas. ioGr, 38 C. i88j 13 C. If. J. 1831 

15 C. W. N. 113. 

(6) 23 Ind. Cas. 7131 41 C. 10071 20 C. L. J. 34 ®J 
26 M. Iv. J. 6531 18 C. W. N. 873; (1914) W. N. 
6241 16 M. If. T. 217: x L W. 731; 16 Bom. I4. R* 
7871 20 C. 1 4. J. 348J 41 I. A. 176 (P. C ). 

(7) 8 C. I /. J. 369. _ — 

(8) 67 Ind. Cas. 56 ij 49 I. A. iooj 36 C. I«. J. 
57; ao A. If. J. 6251 43 M. I* J. xx6( 49 C. 4591 
24 Bom. I/. R. 9371 (1922) A. I. R. (P. C.) 2531 

16 h. W. 963! 27 C. W. N. 174 (P. C.). 

(9) 27 Ind. Ca9. 53} 42 I. A. 711 39 B. 2® 
M. L. J. 1671 2 If. W. 2081 13 A. h. J. 2171 10 C. 
W. N. 4261 21 C. If. J. 2105 17 Bom. If. R. 1971 

17 M. h. T. 2031 (1913) M. W. N. 633 (*• C.). 

(10) 51 Ind. Ca?. 4811 43 I. A. 2371 43 B * 

21 Bom. If. R. X30J 23 C. W. N. 4x91 9 *<• W. 485 
(P. C). 

(xx) 1 C, If. J/73. 
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adopted by Chatterjee and Richardson, JJ., 
in Tarah Nath Roy v. Syama Char an 
(12). We are consequently of opinion 
that tne suit should not have been 
dismissed as barred by limitation on the 
ground that the suit had been instituted 
after the lapse of more than six years 
from the death of the testator or tie 
application for grant of Probate or the 
issue of Probate. The plaintiff con¬ 
tends that the administration of tne 
estate has not yet been completed. 
The first defendant, the surviving executor, 
also urged in his written statement that 
the administration of the estate has lot 
yet come to an end. In such circumstances, 
it is plain that the questions of constructs n 
may arise and may require decision, if for 
no otner purpose, at least for the purpose 
of guiding the executor in the discharge of 
his duties. 

It is now necessary to consider two further 
points. In the first place, an objection 
was taken in the Court below that tie 
necessary parties are not before the Court. 

No opportunity was allowed to the plaint¬ 
iffs to bring such parties before the Court. 
The plaintiffs have offered to add as defend¬ 
ants^ 11 per sons who axe likely to be interest¬ 
ed in or affected by the determination 
of the question of construction of the Will. 
This will accordingly be done as soon as 
the record reaches the Court below. 

In the second place, it was suggested that 
the suit could not be maintained as a suit 
for declaration without consequential 
relief in view of the provisions of section 
4 2 of the Specific Relief Act. We 
are of opinion that there is no force in this 
Contention. The true effect of section 42 
was explained by this Court i ujoy Narain 
ocn v. 8 uchitra Dehy (13). The ex¬ 
pression used by the Legislature is not 

other relief" but ‘‘further relief/ 7 
A suit for a declaratory decree should not 
oe aismissed on the ground that it is barred 

» r ? P rovi so t 0 section 42 01 the Specific 
Relief Act unless it is quite clear that 
jnePlaintiff should seek further relief which 

e has failed to claim, although such relief 
■ows directly and necessarily from the 
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declaration sought for. *1 he proviso to sec¬ 
tion 42 forbids a suit for a pure declaration 

without further relief, but it does not com¬ 
pel a plaintiff to sue for all the reliefs which 
could possibly be grantee or debar him from 
obtaining a relief which he wants, unless, 
at the same time, he asks for a relief which 
he does not want. In the present case, 
it is impossible for us to say that the plaint¬ 
iffs at the present time, required any relief 
other than the construction of the Will. 
If tb® plaintihs are not successful in main¬ 
taining their view of the legal effect of the 
provisions of the Will, no further question 
arises. If they are successful, it would be 
for them to determine what relief, ifanu, 
they should seek on the basis of the con¬ 
struction which may ultimately be adoptea 
by the Court. If they are successful in 
this litigation ana thereafter institute a 
suit for further relief, such questions as 
may arise will be decided, including the 
question of limitation, in relation to any 
possible claim for administration, accounts 
or possession. It is to be distinctly under - 
stood that if the plaintiffs succeed in main¬ 
taining their view of the legal effect of the 
Will, there will be no declaration in the 
decree to the effect that they had a subsist¬ 
ing title at the date of the commencement 
of this litigation. The sole question for 
decision is, what is the legal effect oi the 
provisions mace by the testator in bis Will. 
Such construction cannot piejuaice the 
determination of other controversies which 
may arise between the parties in future. 

The result is jtbat this appeal is allowed, 
the decree of the Subordinate Judge set 
aside and the case remanded to him for 
construction of the Will. 

’ihe appellants are entitled to their costs 
of this Court. Ihe costs in the Court below 
will abide the result of the trial of the 
suit. 

x. s. D. & w. c. a. Appcal allowed. 
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madras high court. 

Second Civil Actual No. 924 or ](•-»• 

March 7, 1023. 

Present .'—Mr. Justice Spencer and 
Mr. Justice Krislman. 
DORAISAMI, Minor and others— 

DEE END AN IS — A P P E LEA N TS 

versus 

CHIDAMBARAM PITXAI and other- 
—Plainitfes and Defendant? Nos. 5 
and 7 AndLeqal Representative of 
defendant No. 8—Respondent. 

Civil Procedure Code (Act V 0/1908), O. XXI, 
tv, 22, 92, O. XXII, r. 4— Execution oj decree 

_ Death of judgment-debtor—Legal representative 

not brought on record — Sale, whether nullity —* 
Notice, absence oj — Irregularity—Hindu Law- 
Widow — Alienation—Inadequacy of price — 
Sale to pay off usufructuary mortgage. 

In execution of a decree, certain properties were 
attached and ordered to be sold. But before the 
sale actually took place, the judgment debt or 
died. The sale went on and was completed without 
any one being added to the record as the legal 
representative of the deceased judgment-debtor. 
No application under rr. 89, 90 or 91 of O. XXI of 
the Cavil Procedure Code was made and the sale was 
confirmed under r. 92 and a sale certificate issued 
to the auction-purchaser. The legal representative 
of the deceased judgment-debtor did not challenge 
the validity of the sale. In a suit by the rever¬ 
sioner ot the deceased to declare the sale a nullity 
on the ground that at the time of sale the estate 
was not represented by any one: 

Held, that the sale could not be regarded as a 
nullity as the failure to add the legal representa¬ 
tive of the deceased judgment-debtor was only 
an irregularity, which, if substantial injury had 
been caused thereby, would only entitle the party 
affected to institute proceedings to set aside the 
sale within the period prescribed by law. [p. 48, 

col. I.] 

Per Spencer, J .—If an order Is passed by an 
Executing Court against a party without notice 
being given to him of the application which gave 
rise to the proceedings, the party behind whose 
back such proceedings are taken will not be bound 
by the order, [p. 47, col. 2.] 

Where process is issued without the notice 
which O. XXI, r. 22 of the Civil Procedure 
Code prescribes in eases where the judgment- 
debtor is dead or the decree is more than one year 
old, the want of notice might constitute a material 
irregularity entitling a person whose interests 
are affected to apply under O. XXI, r. 90 or 
to bring a suit to have the sale set aside. But 
where the decree-holder has done all that the law 
requires him to do and the judgment-debtor 
or one of several judgment-debtors happens 
to die during the course of the execution oi the 
sale warrant, the sale cannot be invalidated by the 
accident of the judgment-debtor's death before 

the sale is completed. Jp. 47. col- 2.] 

Tha law only prescribes the issue of notire to 

jtsdemtut-deMecs or their Ugel representetivee 


at the commencement of execution proceedings, 
and the latter cannot claim as a matter of right 
to have fresh notice if their representation of 
the deceased's estate commences during the pro 
gress of the carrying out of the processes of the 
Court nor are they justified in treating such pro¬ 
cesses as invalid for want of jurisdiction on the 
part of the Court and its officers, [p. 48, col. i.J 
Order XXII, r. 4 of the Civil Procedure Code 
is inapplicable to the execution proceedings. 

Sheo Prasad v. Hira Lai, 12 A. 440j A. W. N. 
(1S90) 103: t> Ind. Dec. (n. s.) 1026, Bepin Behari 
Bern v Shashi Bhushan Datta, 22 Ind. Cas. 95, 
18 C. W. N. 766; 18 C. L. J. 628, Malkarjun v 
Narhari, 25 B. 3371 5 C. W. N. 10; 10 M. L.J.368J 
27 I. A. 216; 7 Sar P. C. J. 739 : 2 Bom. L. R. 927 
(P. C.) and fagadish Bhattacharjee v. Rama Sundari 
Dasya, 51 Ind. Cas. 972; 23 C. W. N. 608; 29 
C. L. J. 411, followed. 

Bdswantapa v. Ranu, 9 B. 86; 5 Ind. Dec. 
(n. s.) 58, Biyyakka v. Fakira, 12 M. 

211; 4 Ind. Dec. (n. s.) 497, Narayana 

Kothan v. Kalianasundaram Pillai, 19 
219; 6 Ind. Dec. (N. s.) 858, Khiarajmal v. Daltn, 
32 C. 296- 2 A. L. J.71; 1 C. L. J. 584; 7 Bom. L. 
R. 1; 9 C W. N. 201; 32 I. A. 235 8 Sar. P. C. J. 
734 (P. C.), Somandan Karkat Edathil Rayarappan 
Nantbiar v. Malikandi Aketh Mayan, 23 Ind. 
Cas. 251; 26 M. L. J. 267. distinguished. 

Ramasami Ayyangar v. Bagirathi Amman, 
6 M. i8oj 2 Ind. Dec. (n. s.) 404, Groves v. 

Administrator-General of Bengal, 22 M. H 9 .* 8 -M. 
L. J. 288; 8 Ind. Dec. (n. s.) 84, Somandan 
Karkat Edathil Rayarappan Nambiar v. Mali¬ 
kandi Aketh Mayan, 23 Ind. Cas. 251; 26 M. 
L J. 267, Raghunathaswami Iyengar v. Gopauj 
Rao , 68 Ind. Cas. 667* 41 M- b. J- 5471 
31 . W. N. 732; 15 L. W. 1231 (1922) A. I- R. W 

307, not followed. 

Aba v. Dhondn Bai, 19 B. 2761 10 Ind. Dec. 
(n. s.) 187, Gopal Chunder v. Gunamoni Dasi t 
20 C. 5705 10 Ind. Dec. (n. s.) 25x, Premmoy* 
Choudhram v. Preonath Dhur, 23 C. 6361 12 Ind. 
Dec. (n. s.) 423, considered. 

A sale by a Hindu widow of certain items of pro¬ 
perty which are not encumbered in order to pay 
off a usufructuary mortgage of certain other item 8 
included in the sale cannot be justified on tne 
ground of necessity, [p. 50, col. 2.] .. 

A sale should not be revised long after ^ 
has taken place on a mere estimate as to what 
price the property sold ought to have fetched, 
[p. 50. col. 2.] , 

Second appeal against a decree 01 the 
Court of the Additional Subordinate Judge, 
Trichnopoly, in Appeal Suit No. 35 1 
of 1920, preierred against a decree of the 
Court of the District Munsif of Karur 
in Original Suit No. 497 of 1916. 

Messrs. S. Srinivasa Ayyangar and L . 
S. Veerarapjiava Aiyar , for the Appel- 

lei cl lltS 

Mr. S. Muthiah Muiialiar, for the Be- 
spondents. 
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JUDGMENT. 

Spencer, J.—This suit was brought by 
one of the reversioners to the estate of 
Murnga Pillai for a declaration on behalf 
of himself and defendants Nos. 6 ana 7 
that the private sale of items Nos. i to 
in the plaint schedule ana the Court-sale 
of items Nos. 9 to ii during the lifetime of 
Muruga Pillai’s widow (first defendant) 
are not binding beyond the lifetime of tie 
widow, who died during the pendency of 
the appeal in the lower Appellate Court. 
The District Munsif dismissed the suit in 
toto. 

In appeal the Adaitional Subordinate 
Judge held that the Coart-sale of items 
Nos. 9 to ii was void and gave the plaint¬ 
iffs a uecree accordingly. He held that the 
private sale oi hems Nos. i to 8 by the 
widow under Inhibit B was binding on 
the reversioners to the extent of Rs. i,oo? 
only and made that amount a charge on 
these items excepting item No. 5 and 
half of item No. 3 . 

The learned Subordinate Judge s reason 
for holding the Court-sale to be void 
was that it took place on January 
17th, 1916, after Muruga Pillai had died 
on December 16th, 1915, and that no 
representatives of the deceasea owner were 
brought on the record. He was of opinion 
that the Court had no jurisdiction to sell 
the properties of a deceased person with¬ 
out any representatives being brought on the 
record, and in support of this view he cited 
Ramasami Ayyangar v. Bagirathi Atnmal 
(1), Ktishnayya v. Unnissa Begatn (2), Groves 
v. Administrutor-General o f Bengal (3), and 
SotnanUan Karkat Edathil Rayarappan Nam - 
biarv.MuiikandiAkethMayun (4). Besides 
these cases, there is a recent decision oi a 
Bench 01 this Court in Raghunathaswami 
Iyengar v. Gopauj Rao (5) in which 
Ramesam, J., in holding that a sale in exe¬ 
cution can it d out against a dead person 
(or ‘ ' no person " as he says) was void 
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and shoala oe regained as a nullity < nd 
ban not got to be set aside, observed 
that it was “ opposed to all notions 
of justice to allow legal proceedings to 
be taken against an estate without 
there being some one on the record to 
represent the estate." I presume that 
the learned Judge when he used these words 
had in his mind the principle of audi alto am 
partem which in Narayana Kotthun v. 
Kaliaiiasundaratn Pillai (6) was spoken 
of as a principle which could not justifiably 
be disregrded except where it wasuecessary 
to do so in order to protect b^na fide pur¬ 
chasers at Court-sales. If any oraer is 
passed by an Executing Court against a 
party without notice being given to him 
01 the application which gave rise to the 
proceedings, I entirely agree that the party 
behind whose back such proceedings are 
taken, will not be bound by the order. 
Further, if process is issued without the 
notice which O. XXI, r. 22 prescribes 
in cases where the judgment-debtor is 
(•eaa or the decree is more than one year 
old, I consider that the want 01 notice 
might constitute a material iiregularity 
entitling a person whose interests have been 
affected to apply either under O. 
XXI, r. 90 or by suit to have any sale of 
property that lias been held upon the 
decree-holder's application set aside. But 
if the decree-holder has none all that the 
law requires him to do and if the judgment- 
debtor or one of several judgment-aebtors, 
where there are more than one, happens 
to die during the course of the execution 
of the sale-warrant, or, it may be, while 
the auctioneer is actually holding the auc¬ 
tion, with due respect, I fail to see how the 
sale is invalidated by the acciaent of the 
owner s death before the sale is completed. 
It has been suggested that, as soon as a 
juQgment-debtox dies, his interest in his pro¬ 
perty passes to his legal representatives 
and that the law nowhere permits the sale 
of a dead man s assets. On the other hand, 
sections 50 anu 53 of the Civil Procedure 
Code, speak of “ the property of the de¬ 
ceased " and section 50 provides for decrees 
being executed against such property in 
the hands of the legal representatives. Al- 


(*) 19 Mf ai#j 6 lad. Deo. (h. I.) 0 | 84 
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though it may not be accurate to speak 
of a dead man as owning property, it is 
well understood that in law there are estates 
of deceased persons. The definition of 
" legal representatives ” in section 2, clause 
(11), Civil Procedure Code, speaks of such 
estates. So long as r. 22, clause (2), permits 
an Executing Court to dispense with notice 
for reasons to be recorded, it is difficult 
to see how the issue of process without notice 
and without recording reasons would 
affect the jurisdiction of the Court or would 
be more than an irregularity. The operation 
of O. XXII, r. 4. which provides for 

legal representatives of defendants who 

die during the pendency of a suit being 
brought on Ihe record, has been excluded 
from execution proceedings. So a decree 
once passed does not become barred or in ¬ 
capable of being executed by reason of the 
death of a judgment-debtor, nor do exe¬ 
cution proceedings abate owing to the failure 
of the decree-holder to bring the legal re¬ 
presentatives of the judgment-debtor 01 

the record. O. XXI, r. 22 is the only 
provision, which aeals with legal repre¬ 
sentatives of parties to decrees and that 
only applies to the commencement of exe¬ 
cution proceedings. The legal representa¬ 
tives of judgment-debtors who die during 
the course of the processes of Court being 
execute-; are able to watch public sales 
without being personally served with notice 
When the law only prescribes the issue of 
the notice to them at the commencement 
of execution proceedings, they cannot 
claim as a matter of right to have fresh 
notice if their representation of the deceased's 
estate commences during the progress of 
the carrying out of the processes of the 
Court, nor are they justified in treating such 
processes as invalid for want of jurisdic¬ 
tion on the part of the Court and its officers. 
In my opinion the view taken in Raghu - 
ndhaswaml lytngar v. Gopauj Rao (5} 
that a sale in execution carried out against 
a dead person is P&T void is based on 
a fallacy and I think we are bound to. follow 
the judgment of the Privy Council in Mai - 
karjwi v. Narharl (7) in preference to 
the decision of a Bench of our own Court. 



1 * 9*3 

Tlieir Lordships distinctly say that a judi¬ 
cial sale is not a nullity if it is held without 
notice being given to the proper legal 
representative of a deceased person. They 
observe that to treat such an error (that of 
serving with notice a person who did not 
legally represent the estate) as destroying 
the jurisdiction of the Court is calculated 
to intro luce great confusion into the 
administration of the law. They add that 
strangers to a suit are justified in believ¬ 
ing that the Couit has done that which by 
the directions ot the Cede it ought to do. 
They point out that when a Court 
tries a suit without a debtor or his estate 
being subject to its ueerce it actually 
never possesses the jurisdiction which it pur¬ 
ports t.) exercise, but it is a different matter 
when the Couit by its decree has established 
the debtor's liability and is in the process 
ot working it out against his estate. > 

My learned brother Ramesam, J., distin¬ 
guished this case on the facts itom those 
in Raghunafhaswami Iyengar v. Gopauj Rao 
(5). He observed that in Malkarjun 
v. Narharl (7) an application was made 
to bring the legal representatives of the 
deceased judgment-debtor on the record, 
the Court received the application and did 
issue notice to the party named as the heir. 
Only it issued notice to the wrong heir. 
But in the case before him he said that the 
procedure laid down by the Code was not 
followed. He does not state what proce¬ 
dure he means, but from what precedes, 
he can only mean that general obligation 
of bringing some one on the record at 
every stage to represent the estate of the 
judgment-debtor. I have tried to show 
already by a reference to O. XXII* 
rr. 4 and 12, Civil Procedure Code, that 
there is no statutory obligation of such a 
kind cast upon decree-holders during the 
processual stages of execution of their 
decrees. The above are my reasons for 
considering that the Subordinate J udge was 
wrong in reversing the decree of the District 
Munsif and that we should now restore the 
Trial Court’s decree so far as these items 
are concerned. But some of the reported 
decisions relied on by the Subordinate Judge 
and some quoted in the arguments in this 
Court remain to be noticed. 

Tlie judgment in Ramasami Ayyangaf 
v. Bagirathl Amtnal (1) is a very short 
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one. The learned Judges do not 
say that the sale was a nullity, 
but they set it aside on the ground that 
the further process of sale could not legally 
issue without some representative of the 
deceased judgment-debt or being on the 
record. In revision they reversed the 
order of a Subordinate Court which con¬ 
firmed a sale under section 312 of the old 
Code (O. XXI, r. 92 of the present Code). 

It is not clear from the report whether 
the order for sale was passed behind the 
back of the legal representatives. If that 
was the case, they naturally objected under 
section 311 to its legality. 

Biyyakka v . Fakir a ($) is an authority 
for the proposition that it a judgment - 
deotor dies between an order for posses¬ 
sion being made under section 31S, Civil 
Procedure Code (now O. XXI, r. 95) 
and being executed, there is no necessity 
to bring his legal represent*ti\ es on record 
between that date and the date ol executing 
the order. Tnis supports the view that 
I have taken, the difference being only 
in the nature of the decree to be executed. 
In Krlshnayya v. Unnissa Begam (2) 

the omission to bring legal representatives 
on the record is treated not as making 
the sale voiu, but as being a material irreg¬ 
ularity, which the learned judges say 
must necessarily cause substantial injury 
to the legal representatives (why this is 
necessary is not made clear). 

In Narayana Kothan v. Kali anas un cl ar ant 
Pillai (6) the confir niatioa of a sale without 
notice to a judgment-debtor who had been 
declared insane, after the decree and before 
the sale, is treated as an irregularity but 
not as making the sale void. In Groves 
v. Administrator-General of Bengal (3) 
Boddam J.,1epeats the fallacy about the sale 
of a aeadman's property passing no rights 
to the pu chaser but in the result, the sale 
was not treated as a nullity, but it was set 
aside iu revision of au order passed in exe¬ 
cution. Somandan Ka r kai Edathil Raya - 
a ppan Nambiar v. Mali kandi Aketh 
Mayan (4) follows Ramasam Ayyangar 
v. Bag rathi Amwal (1) and Groves v. 
Admin strator•General oj Bengal (3) and 
attempts to distinguish Malkarjun v. 

12 M. aip 4 lad. Dec; «,) 497* 

III: •' 4 V . 


A T ar]\an (7) as Deing a case of a bona fir<e 
purchaser. It is not clear whether -her^ 
was an order for sale made in this case, 
without notice to the legal representatives 
of the deceased niurtgagor. If an orcer o* 
Court was made with such notice to the 
party concerned, the decision may be 
right. 

Sheo Prasad v. Hira Lai (9) the judgment 
of a Full Bench of five Judges (one dissent¬ 
ing) dissents from Ramasami Ayyangar v. 
Bagirathi Ammal (1) and refutes the theory 
that the death of a judgment-debtor would 
cause an attachment to abate or make it 
necessary for a judgment-creditor to take 
steps to keep the attachment alive. The 
observations of Edge, C. J., at page 44b 
are very pertinentto the present case. He 
says*. " I do not find in the Code of Civil 
Procedure any provision requiring notice to 
be given personally to a judgment-debtor 
or his legal representative, of a sale of 
property under attachment..—To 
hold otherwise would be to impose 
upon the purchaser at an execution sale 
under a decree, the necessity of ascertaining 
before he paid the purchase-money whether 
the judgment-debtor was alive at the 
actual moment when the sale took place, 
or the risk of losing the purchase-money 
which he paid and the property in respect 
of the purchase of which that money 
was paid, and would in any event 
render it difficult for such a purchaser 
to maintain his title under his sale certi* 
ficate if subsequently challenged by the 
legal representative of the deceased judg¬ 
ment-debtor, the exact date of whose death 
it might be impossible for the purchaser 

to ascertain or prove.*’ 

In Aba v. Dhondu Bai (10) one of the 

learned Judges (Jardine, J.) followed 
Sheo Prasad v. Hira Lai (9) an( I 
the other (Ranade, J.) prefers the 
Madras view. This was prior to the Privy 
Council decision in Malkarjun v. Narhan 
(7) which settled the question. 

G&pal Chunder v. Gunamoni Dasl fn) 
treats the issue of a notice to the legal re- 


(9) 12 A. 440; A. W.N. (1890) 103} 6 iad.Otc. 

19° 15 *276? 10 led. Dec. (N. S.) 187. 

<11} 20 C, 3701 xo Ind, Dec. (N* s*) 
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presentative ol a deceased judgment-debtor 
as a condition precedent to the issue of a 
warrant of execution. This is the view 
about jurisdiction in execution matters 
which 1 the Privy Council condemn as being 
calculated to introduce great confusion 
into the administration of the law. 

Premmoyi Choudhurani v. Preonatli Dhur 
(12) follows Sheo Prasad v. Hira Lai (9). 
The learned Judges observe that the 
omission to place on the record the heir 
of a judgment-debtor who died during 
the course of execution did not vitiate the 
sale but was at most an irregularity. 

In Khia*ajmal v. Daim (13) there was 
a sale of the estate of a deceased man, 
which estate was not represented in the 
suit itself. This made the sale cf property 
without jurisdiction and null and void. 
This is not an authority cn the legal con¬ 
sequences of failure to get representation 
of a deceased judgment-debtor’s estate 
in execution, but it belongs to the first 
class of cases described in Malkarjun 
v. Narhari (7) where a defendant does not 
come under the jurisdiction of the Court 
that tries the suit and passes the decree. 

Bepin Beharl Bera v. Shastn Bhushan 
Ditto. ^14) is another case that follows 
Sheo Prasad v. Hira Lai (9) and Malkarjun 
v. Narhari (7). A sale held when the Court 
was aware of the death of one of the judg¬ 
ment-debtors was treated not as a nudity 
but as voidable at the instance of the per¬ 
sons affected. It again was followed in Jaga- 
dish Bhattacharjee v. Rama Sundari Vasya 
(15) wnere the judgment-debtor cried after 
attachment but before the sale and the sale 
held without his legal representative being 
brought on the record was held to be not 
necessarily invalid but open to attack 0 n 
the ground of irregularity. 

In Ruhinl Nandan Ghose v. Raje'ndra 
Nath Ghose (16) the principal defendant 


(12) 23 C. 636; 21 Ind. Dec. (v. s) 423. 

(13) 32 C. 206; 2 A. D. J. 51; 1 C. h. J. 5841 

7 Bom. L. R. k; 9 C. W. N. 201; 32 I. A. 23J 

8 Sar. P. C. J. 734 (P. C ). 

CI4) 22 Ind. Cas. 95; 18 C. W. N. 766; 18 C. 

U J. 6*8; 

(15) 51 Ind. Can. 972; 23 C. W. N. 6o8j 29 C. 

• ^ « 

(16) Gi Inch Cas. 291, 


died before the preliminary decree ' was 
made absolute in a mortgage suit and his 
legal representative was not brought on 
the record. The Irigh Court observed that 
the Executing Court had no jurisdiction 
to sell the property and the decree or sale 
would be a nullity as against persons who 
were not properly represented, and might be 
disregarded. The want of jurisdiction here 
was in the Court that tried the suit, not 
in the Executing Court and, therefore, it 
was a redical defect like it was in Khiaraj - 
mal v. Daim (13). 

These decisions show that, apart from 
the Privy Council decision - in Malkarjun 
v. Narhari (j)' the balance of authority is 
in favour of the view taken in Sheo Prasad 
v. Hira Lai (9) and against that in Rama- 
sami Ayyangar v. Bagirathi Ammal (1), 
So mandan Karkat Edathil Rayarappan Nam- 
biar v. Malikandi Aketh Mayan (4J and 
Raghuwthaswami Iyengar v. Gopauj Rao 
( 5 ). 

. As regards items Isos. 1 to 8 , excluding 
item No. 5 which was found by the District 
Munsif to belong to the second defendant, 
the Subordinate Judge found that the sale 
of these items was not for a proper price 
and that out of the sale price of Rs. 1,740 
only Rs. 1,000 was received for purposes 
binding on the estate. I do not think that 
the sales should be revised long after they 
have taken place on a mere estimate as to 
what price the propety sold ought to have 
fetched. The mortgages on items Nos. 
2, 3, 6 and 7 were usufructuary and there 
was no necessity to sell items Nos. 1, 4, 

5 and 8 which were not encumbered in 
order to discharge usufructuary mortgages. 

When the mortgagee gets the usufruct 
of the land in lieu of interest the debt 
does not by lapse of time become an 
increased burden on the land, but if such 
mortgaged propert3 r is sold outright the 
reversioners are deprived of tlie chance 
of redeeming it. The sale of these items 
was evidently neither a prudent nor a 
bona fide transaction. The second appeal 
is dismissed as regards tli^s part of the 
claim. Each side will pay and receive 
proportionate costs throughout. The 
memorandum of objections Is not 
pressed and is dismissed with costs. 

Krishnan, This second appeal arises 



• V.l. 75] INDIAN 

D02AIS1MI V. CHIDAM3ARAMPIU.AI. 
from a suit brought by a reversioner to have 

it declared that certain alienations of prop¬ 
erties of one Muruga Pillai, the last. male 
owner after his death, are not binding on 
the reversioner. One of the sales so chal¬ 
lenged is a Court-sale of items Nos. 9 to n, 
in execution of a aecree obtained against 
Muruga Pillai. These items had been 
attached in execution of that decree, and 
ordered to be sold by the Court and the 
proclamition for sale had been also issued 
during the lifetime of Muruga Pillai. 
Muruga Pillai seems to have died sometime 
thereafter and just before the auction-sale 
actually took place; and no one had been 
added to the record as his legal represen¬ 
tative. His widow, the first defendant, was 
the proper party to be so added. The 
second defendant who, though a reversioner 
himself, was not a party to that decree 
purchased the properties in Court-auction 
and he claims to be a bona fide purchaser 
for value and that claim has not been dis¬ 
placed by any finning of the lower Appellate 
' Court. No applications under rr. 89, 90 
or 91 of O. XXI, Civil Procedure Code, 
having been made the sale was in due course 
confirmed under r. 92 and a sale certificate 
issued to the second defendant. The legal 
representative, the widow, has never 
challenged the validity of the sale but the 
reversioner, the plaintiff, contends that the 
sale was a nullity and was void because 
at the time it took place the estate was 
not represented by any one on the record. 
The Subordinate Judge has upheld his con¬ 
tention and declared the sale void fo owing 
Ramzsami Ayyangar v. Bagirathi Amnial 
(1), Krishnayya v. Unnissa Begam (2), Groves 
v Administrator-General of Bengal (3) and 
Somandan Karkat Edathil Rayarappan Nam- 
biar v. Malikandi Aketh Mayan (4). It 
may be mentioned that there is. further 
a recent ruling of a Bench of tills Court 
in Raghunathaswami Iyengar v. Gopauj 
Rao (5) in support of his view where it was 
held that “a sale in execution carried out 
against a dead person or no person is void 
and should be regarded as a nullity and has 

not to be set aside.’ * 

This extreme view introduces a most 
serious uncertainty into Court-sales and 
will tend to further dissuade bidders from 
coming forward in Court-auctions, a result 
to be avoidedi if pc* sible* As pointed out 
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by my learned brother, it does not seem t.> 
be in accord with the principles laid down 
by the Privy Council in Malkarjun v. 
Narhari (7) and we must, of course, follow 
the former in preference to the decisions of 

our own Court. In Raghunathaswami 
Iyengar v. Gopauj Rao (5) Ra mesa 01. 
J., has tried to distinguish this case by 
confining its ehect to its own facts*, the 
principles laid down in that case do not, 
however, seem to me to be affected by the 
particular facts here. Their Lordships sa\ 

that," If the Court took proceedings wholly 

without jurisdiction the plaint ffs (the 
legal representatives) would remain un¬ 
affected by them .. .but a decree had been 
mule, and partially, though to a minute 
extent, executed against N a gap pa (the 

original debtor) : and his estate was liable 
to make good the balance. To enforce 
this liabilitv was within t.ie jurisdic¬ 
tion of the CourtThen they go on 
to distinguish the case of Baswanlapa v. 
Ranu (17) on the ground that the decree 
there was itself a nullity. They say 
that in that case "neither the debtor 
nor his estate was ever made subject to 
the decree ... the liability was never estab¬ 
lished, and the process of execution had 
nothing to rest upon," and they point out 
that, "it is a different matter when the Court 
has by its decree established the debtor s 
liability and is in the process of working 
it out against the estate. " The case 
of Khiarajmal v. Daim (13) relied on bv 
Ram?sam. J., in Raghunathaswami Iyengar 
v. Gopauj Rao( 5). above cited, is a similar 
case where the dec.ee was itself void. 
Their Lordships proceed to say in Malkar¬ 
jun $ case (7) that, "it was necessary for 
the plaintiffs to set aside the sale and that 
the omission to serve notice on the proper 
legal representative was a serious irregu¬ 
larity. " Now, under O. XXI, r. 22, Civil 
Procedure Code, a proviso has been added 
enabling the Court in certain circumstances 
to dispense witn such notice so that even 
the non-service of notice may not always 
be an irregularity. It is clear ixomMalkar¬ 
jun’s case (7) that when the Court has 

jurisdiction its sale cannot be treated as a 

nullity but can only be set a side if at all for 
irrgularity. I am inclined to agree with th« 

( 17 ) 9 B. 86 ; 5 lad. Dee, (n. 8 ,) 51 . 
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view of Mihmid, J., in the Pull B?ncli 
case in Sheo Prasad v. Kira Lai (9) that 
failure to add the legal representative 
pf a deceased judgment-debtor is only an 
irregularity and that to set aside a sale 
on the ground of irregularity, it must be 
shown that it has led to substantial loss 
or injury otherwise the sale must be sup¬ 
ports 1, more especially when the purchaser 
is a bom fide purchaser for value. X am 
unable to adopt the view in Krishnayya 
v. Unissa Begun (3) that the failure to add 
the legal representative to the record is 
a material irregularity which necessarily 
leads to substantial injury. Such injury 
must be proved whether the sale is sought 
to be set aside by an application under 
O. XXr, r. 90 or by suit. 

That the failure to add the legal repre¬ 
sentative of a deceased jugment-debtor to 
the record after attachment is only an irregu¬ 
larity is the view accepted by ithe other 
High Courts and the weight of authority, 
as my learned brother, who has dealt with 
the authorities sited at length, points out, 
is in favour of that view. I should have, 
however, in view of the Madras cases cited 
referred the point to a hull Bench but the 
ruling of the Privy Council in Malkarjun 
v. NarJmri (y) renders it unnecessary to 
do so. 

Now, in the case before us though the 
suit has been brought within one year 
as provited in Art. 12 it has not been es¬ 
tablished that any substantial injury has 
been caused by the failure to add the widow 
to the execution record. As already stated, 
she does not dispute, and she has never 
disputed, the validity of the sale nor has 
she asserted that not being added to the 
record she has been injured by losing 
any opportunity that she otherwise 
would have had for getting the sale 
set aside. For the above reasons, I argee 
with my learned brother that the decree of 
the Subordinate Judge must be reversed 
and that of the District Munsif restored 
with regard to items Nos. 9 to II. 

The next question is as regards items 
Nos. 1, 2, 3,4, 6, 7 and half of item No. 8. 
These items were sold by the widow to the 
Second defendant for Rs. 1,000, Rs. 875 were 
due under a usufructuary mortgage by : 
Muruga Pillai himself on; items Nos. 2 , 3,, 
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6, and 7 and Rs. 125 were required for first 
defendant's maintenance. The Subordinate 
Judge finds that the consideration of 
Rs. 1,000 is bindingonthe estate. But he 
holds that the sale was fraudulent as it was 
for an inadequate price, the properties being 
worth at least Rs. 1,740 at the time of the 
sale and as it was made by the widow very 
shortly after her husband's death and in 
favour of her brother’s brother-in-law, the 
sec >ni defendant. There was no real neces¬ 
sity to sell all the seven items to'pay. off a 
usufructuary mortgage on only four of them. 
I think, therefore, that the Subordinate 
Judge was right in setting aside the sale as 
fraudulent and giving the second defendant 
a charge for R$. 1,000 on the properties. 
It was not argued that the sale should be 
upheld as the whole of the consideration 
for it under the sale-deed had been found 
to be for purposes binding on the estate 
but it was only contended that the purchaser 
should be allowed to pay Rs. 740 more, 
the deficiency in the price of the reversioners 
and the sale should thereupon be affirmed, 
I do not think that that can be done as the 
sale is shown to be a fraudulent one j this 
is not the pase of a sale, being a proper sale, 
where a small portion of the consideration 
is shown to have been not binding on tfie 
reversioners. 

I agree in dismissing the second appeal 
as regards these items and to the order of 
costs proposed by my learned brother 
and also to the dismissal of the memoran¬ 
dum. of objections with costs. 

Appeal dismissed) 

v % v. Decree varied. 

Z. K. 


^ I 
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Appear from appellate Decree no. 1014 

OF 1921 

July 18, 1923. o 

Present :—Mr. Justice Kulwant Saliay and 

Mr. Justice Poster. 

DEBENDRA KUMAR and another— 
Defendants—Appellants 

versus 

The FYZABAD BANK. Ltd.—Plaintiff 

—Respondent. 

Hindu Law—Father’s debts—Son’s pious duty 
to pay, when arises. 

The pious obligation of a Hindu son 
to pay his father's debt exists during the life¬ 
time of the father and does not arise only in 
the event of the death of the father. 

Hunoomanpersaud Panday v. Musammat Babooee 
Munraj Koonweree, 6 M. I. A. 393 at p. 421; 18 
W. R. Sin; Sevestre 253*1; 2 Snth. P. C. J. 29; 

1 Sar. P. C. J. 552; 19 E. R- M 7 (P. C.) and Nanomi 
Babuasin v. Modhun Mohun, 13 C. 21; 13 I. A. 
ij 10 Ind. Jur. 151; 4 Sar. P. C. J. 682; 6 Ind. 
Dec. (N. S.) 510 (P, C.), followed. 

Sahu Ram Chandra v. Bhup Singh, 39 Ind. 
Cas. 280; 39 A. 4375 21 C. W. N. 698; 1 P. L. W. 
5575 15 A. L. J. 4375 *9 Bom. L. R. 498; 26 C. L. 

J. 1; 33 M. L. J. 14'. ( I 9 i 7 ) M - w - N - 4395 22 M. 
L. T. 221 6 L. W. 213; 44 I. A. 126 (P. C.) and 
Chet Ram v. Ram Singh, 67 Ind. Cas. 569; 44 
A, 368; 3 P. L. T. 363; 3 i M. L. T. 50; 43 M. L 
J. 98; 16 L. W. 89; (1922) M. W. N. 455; 4 U. P. 
L. R. (P. C.) 64; (1922) A. I. R. (P. C.) 247; 3 P. 
L. R. 1922; 24 Bom. L. R. 1231; 27 C. W. 
N. 150; 49 I. A. 228; 2i A. L. J. 114: 37 C. L. J. 
79 (P. C.), discussed. 

Appeal from a decision of the Subord¬ 
inate Judge, Arrab, dated the nth March 
1921, modifying that of the Additional 
Munsif, Arrah, dated the 3 * st January 
1920. 

Messrs. N. C. Sinlta and N. G. Ghose, 
for the Appellants. 

' Mr, Shiveslnmr Dayal for Mr. Sambhu 
Satan , for the Respondents. 

JUDGMENT. 

Kulwant Saliay, J.— This is an appeal 
on behalf of defendants Nos. 3 and 4 who 
are the minor sons of defendant No. 1 
against the decree of the Subordinate judge 
of Arrah, modifying the decree of the Ad¬ 
ditional Munsif. The suit was brought 
by the respondent for recovery of a sum 
of money found due on an adjustment oi 
account from the defendant No. t. The 
learned Munsif made a degree as against 

• W # 4 9 ‘ • ; % * w ^ 


the defendant No. 1 alone and di>mh ,} 
the suit r.s aeainst the other deiendanr-. 

V_/ 

The p a in tiff preferred an appeal he.or.- 
the Subordinate Judge and the learned 
Subordinate Judge has modified the decree 
to this extent that he has passed a decree 
in favour of the plaintiff not only as against 
the defendant No. 1, but al c o as against 
his minor sons (defendants.Nos. 3 anci 4); 

The only joint raised in this appeal 
is, that the minor sons of the defendant 
No. 1 are not liable in the lifetime of their 
father. It lias been found by both the 
Courts below that the minor defendants 
were joint with the defendant No. 1, and 
formed members of a joint family. It 
has also been found that the sums advanced 
to the defendant No. 1 by the plaintiff 
were not required for legal and justifying 
necessities of the joint family and that 
there was no proper enquiry by the plaintiff 
before making the advances. The learned 
Munsif further found that the defendant 
No. 1 was a man of immoral habits, but 
Ibere is no finding that the debt in ques¬ 
tion was incurred for immoral purposes. 

Now, the facts found being that the debts 
were not incurred for legal and justifying 
necessities of the joint family *or for the 
benefit of the defendants Ncs. 3 and 4, 
and it also not being found that the debts 
were incurred for immoral purposes, the 
learned Subordinate Judge has held that the 
minor sons of the defendant No. 1 were 
bound to satisfy their father’s debt on the 
theory of the pious obligation of the sons 
to pay their father’s debt. He has accord¬ 
ingly made a decree as against the defend¬ 
ants Nos. 3 and 4 and has limited their 
liability to the extent of. the co-parcenary 
property of the joint family. 

It has been argued bv the learned Vakil 
for the appellants that the learned 
Subordinate Judge was wrong in making 
the sons liable during their father’s life¬ 
time on the theory of the pious obligation 
of the sons. He contends that the ques¬ 
tion is settled by the Privy Council in 
the case of Sahu Ram Chandra v. Bhup 
Singh (1) and the later case of Chet Ram 

280; 39 A. 437; 2* C. W. Ns 
7: 15 A. D. J. 4375 *9 Bom. 

J. 1; 33 M. L. J.^45 (I91 1 ) 

I. L, T. 22; $ L. W. 213* 44 


(1) 39 Ind. C&6. 

698; l ; P- L. tV; 5f 
L. R. 498: 26 C. L. 
W. N. 4395 22 1 

Jr. A. • t 26 fP.- C. 
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v. Ram Singh (2). On the other hand, 
it has been contended bv the learned Vakil 
for the respondent that these decisions of 
the Privy Council do not settle the law 
on the subject, that their Lordships* ob¬ 
servations on the question of the pious 
obligation of the son to pay his father’s 
debt in the lifetime of his father were 

obiter dicta and their Lordships did 

not mean to lay down definite proposi¬ 
tions of law contrary to what has been 
the settled law in this country for nearly 
half a century. In my opinion, the ccre¬ 
tention of the learned Vakil for the re¬ 
spondent is correct. 

In the case of Girdharee Loll v. Kantoo 
Lall (3) their Lordships of the Privy 
Council laid down the proposition that 
ancestral property in the hands of a son 
is liable to be seized and sold for payment 
of his father’s debt under the pious obliga¬ 
tion of the son to pay his father’s debt, un¬ 
less the debt is illegal or has been contract¬ 
ed for an immoral purpose. This was in 
the year 1874 and their Lordships rely 
on the observations of Lord Justice Knight- 
Bruce in the case of Hunoomanpersaud 
Panday v. Afusammat Babooee Munraj 
Koonweree (4), where the rule is thus stated 
by the learned Lord Justice: ''Unless the 
debt was of such a nature that it was not the 
duty of the son to pay it, the discharge 
of it, even though it affected ancestral 
estates, would still be an act of pious duty 
in the son. By the Hindu Law the free¬ 
dom of the son from the obligation to 
discharge the father's debt, has respect 
to the nature of the debt and not to the 
nature of the estate, whether ancestral 
or acquired by the creator of the debt '* 
This principle was re-affirmed by their 
Lordships of the Privy Council in the case 


(2) 67 Ind. Cas. 569; 44 A. 368; 3 P. 1T. 363- 
31 M. L. T. 50; 43 M. L. J. 98; 16 I,. W. 89; (1022) 
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(3) 22 W. R. 56; 1 I. A. 321; 14 B. h. R. (p, r \ 

X87; 3 Sar. P. C. J. 380 (P. <?.). * 

(4) 6 M. I. A. 393 at p 421; 18 W. R. 8i*. 
Seveatre 253*1 2 Suth. P. C. T. 2911 Sar P c 
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of Nanomi Batuasin v Modhun Alohun 
( 5 ). Now, these decisions ba\e always 
been followed by all the Comts in India 
and no distinction has ever been made 
that the pious obligation of the son to pay 
liis father s debt arises only in the event 
of the death of the father. In the case 
of Srtpat Singh Dugar v. Prodvot Kumar 
Tagore (6), which was decided in 101b, 
the Lord Chancellor delivering the judg¬ 
ment of their Lordships of the Judicial 
Committee observes as follows: ** The 
grounds for that action were these: The' 
property in question was joint property, 
governed by the Mitakshara Law. By that 
law a judgment against the father of the 
family cannot be executed against the 
whole of the Mitakshara properly*, if the 
debt in respect of which the judgment 
has been obtained was a debt incurred 
for illegal or immoral purposes. In every 
other event it is open to the execution 
creditor to sell the whole of the estate in 
satisfaction of the judgment obtained against 
the father alone ” These observation5 were 
made in connection with the claim of the 
son in a joint Mitakshara family to re¬ 
cover possession of his interest in the joint 
family property sold in execution of a decree 
on a simple money-debt incurred by the 
father and had evidently proceeded on 
the pious obligation of the son to pay the 
father's debt. 

The question is, whether the law so 
established has been upset by their Lord¬ 
ships in the case of Sahu Ram Chandra 
v. Bhup Singh (1) and the case of Chet 
Ram v. Ram Singh (?) 

# 

# • 

In my opinion, their Lordships never 
intended to do so. In Sahu Ram Chandra's 
case (1) their Lordships proceeded to settle 
the conflict of decisions on the question 
of the validity of the alienation of the 
ancestral joint property for an antecedent 


„ ( 5 J *3 C. ax; 13 I. A. xj ro Ind. Jur. 1311 4 
Sar. P. C. J. 682; 6 Ind. Dec. (n. s.) 5x0 (P. C ). 
(6) 39 Ind. Cas. 252; 44 C. 524: 32 M. L. J. 

*33 I 15 A. h. J. 147; (1917) M. W.N, 193; 21 C. 
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debt of the father, and the long series 
of decisions on the question of the pious 
obligation of the son to pay the father s 
debt was never considered bv their Lord- 
ships Unless there is a more definite 
pronouncement of their Lordships on this 
point, I am not prepared to say that their 
Lordships intended to overrule this long 
series of decisions on this point The case 
of Sahu Ram Chandra v. Bhw> Singh 
(i) has been considered by the Indian 
Courts in a number of cases, and 

I need only refer to the observations 
of their Lordships of the Madras High Court 
in the case of Vinjanampati Peda Vcn - 
kanna v. Vadlamannati Srcenivasa Deck - 
shatulu (7), where their Lordships deal 
exhaustively with this subject. I may also 
refer to the discussion of Sahu Ram Chand¬ 
ra's case (1) in the case of Hanmant Kashi - 
■nath Joshi v. Ganesh Annaji Pujari (8). 
In the case of Chet Ram v. Ram Singh (2) 
the question for consideration of their 
Lordships was practically the same as that 
in Sahu Ram Chandra's oa* c (1), name!;-, 
the question of antecedent debt, and the 
observations made by their Lordships in 
this case as regards the pious obligations 
of the sons or grandsons to pay the debts 
of their father or grandfather stand on 
the same footing as their Lordships* ob¬ 
servations in that respect in the case of 
Sahu Ram Chandra v. Bhup Singh fi). 

I am, therefore, of opinion, that the 
question has been correctly decided by the 
learned Subordinate Judge and this appeal 
must be dismissed with costs 
Foster, J.— I agree, 
w. c. a. ~ Appeal dismissed 


CASES. 


55 


(7) 43 Itid. Cas. 225; 41 M. 136; 22 M. L. T. 
3345 33 L. J. 519 ; 6 L. W. 649; (1918) M. W. 
N. 55. 

(8) 51 Ind. Cas. 612; 43 B. 612; 21 Bom. L. 

R. 435- 




NATH MUKHERJEE. 

CALCUTTA HIGH COURT. 

Appeals from Appellate Decrees Nos. 44 

AND 415 OF 1921 . 

March 14, 

Present Mr. Justice Walinslev and Mr. 

Justice B. B. Oliose. 

BARADA PRASAD BANKRJKK and 
anot her—Defendant s-— A p p e ij, a n t s 

versus 

BHUPENDRA NATH MUKHER1EF.— 
Plaintiff—respondents. 

Landlord and tenant—Tenant at fixed rent 
—Permanent tenancy—Excavations by tenant— 
Suit for damages by landlord — Injunction. 

There is noth ng in the law which prevents 
tenants having permanent heritable rights at 
a fixed rent from using the land of the 
tenancy in any manner they th nk fit so long as 
there is no risk to the right of the landlord to re¬ 
cove the rent payable and, unless there are 
any reservations, the landlord has no right 
in the case of such tenures other than the right 
to receive the stipulated rent. 

A tenant holding permanently at a fixed rent 
made excavations on the lands of the tenancy 
for the purpose of making bricks. The landlord 
brought a suit for damages and injunction: 

Held, that, in the absence of evidence that the 
excavations were such as would be detrimental 
to the right of the landlord to recover the rent 
payable, the landlord’s claim with respect to 
damages or injunction was not sustainable. 

Anund Coomar Mooherjeev. Bissonath Banerjee, 
17 W. R. 416 and Girish Chandra Chando 
v. Sirish Chandra Das, 9 C. \V. N. 255, dis- 
t nguished. 

Appeals against the decrees of the Sub¬ 
ordinate Judge, Hoogly, dated September 
18, 1920, modifying the decree of the 
Munsif, Serampore, dated December 
22, 1919. 

Babu Narendra Kumar Bose for Dr. 
Dwarka Nath Mitter (with him Babu Hari 
CJiaran Banerjee), for the Appellants. 

Babu Sarat Chandra Roy Chowdhury 
(with him Babu Haradhan Chatterjee), tor the 
Respondent. 

JUDGMENT. 

Ghose, J.—These two appeals arise out 
of two suits brought by the plaintiff 
against the defendants. The principal 
prayer of the plaintiff is this:—‘ T 1 at 
it may be declared that, save and except 
garkaemi ordinary ticca jote right to 
terminate at will under the plaintiff. in 
respect of the land and jama described 
in the Schedule, the defendants have 
no right and power to make holiows and 
excavations and to manufacture bricks 

in the said lan(i ’ aU(1 
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thus to change the for Hires of the jote 
and to alter the character of the tenancy.'* 
It is unnecessary to state any of the 
othe prayers of which there is a large 
number, except that the plaintiff claims 
damages for certain excavations made by 
the defendants on the lands comprised 
in the tenancies. The Court of first in¬ 
stance dismissed the suits entirely. On 
appeal by the plaintiff, the Subordinate 
Judge had made a partial decree in his 
favour. With regard to Appeal No. 5, 
arising out of one of the suits, his order runs 
thus: “The plaintiff’s suit is decreed in 
terms of prayers ka and kha of the plaint 
and that he do recover from the defend¬ 
ants Nos. I to 3 Rs. 6-4-0 as damage and 
that the other prayers be dismissed. So 
far as ka prayer is concerned, the first 
part of the prayer that the defendants 
are garkasmi tioca tenents-at-will be dis¬ 
missed, but it will be declared that they 
have no right to make excavations and to 
alter the nature of the tenancy." In Appeal 
No. 6 the only relief allowed is this: "The 
plaintiff will get a declaration that the 
defendants have no right to make excava¬ 
tions for brick-making and that they 
are permanently restrained from 
doing so in future so as to extend the 
excavation;” and the other prayers were 
rejected. The findings of the learned 
Subordinate Judge as to the nature 
of the tenancies are as follows: " The 
land in Appeal No. 6 is not agricultural. 
It comprises bastu and bagan. The evi¬ 
dence, so far as it can be traced, leads 
us to a very old date and the rent never 
changed and there were inheritances and 
transfers recognised.” From this, he comes 
to the conclusion that it is a tenancy at 
a fixed-rate, although he makes use of 
the words “ holding at a fixed-rate.” The 
result is that it is a permanent tenancy 
not governed by the Bengal Tenancy 
Act. With regard to the other tenancy 
which was the subject of the Appeal No. 5 
before him, he holds that the defendants 
are permanent tenure-holders. This tenure 
consists of about 133 bighas of land and the 
act complained of is that some excava¬ 
tions have been made for the purpose 
of making bricks on two plots to the ex¬ 
tent of about 24 feet into 21 feet. The 

Subordinate Judge says, V having regard 


to the circumstances, I allow only nom¬ 
inal damage, that is, one-fourth of the 
amount claimed just to vindicate the 
right of the plaiutiff.” As to the other 
land, the Subordinate Judge has found 
that there was no material alteration 
of the land and the excavation was ac¬ 
quiesced in. The question, therefore, is 
whether the defendants are entitled to make 
the excavation complained of, and whether 
the plaintiff is entitled to any damages. 
Obviously, the provisions of section 23 
of the Bengal Tenancy Act to which re¬ 
ference was made in the course of the ar¬ 
gument do not apply. There is nothing 
in the law which prevents tenants hav- 
irig permanent heritable rights at 
fixed rent from using the land in any 
manner they think fit so long as there is 
no risk to the right of the landlord to re¬ 
cover the rent payable, and, I think, 
it is now settled that, unless there are any 
reservations, the landlord has no right 
in the case of such tenures other than the 
right to receive the stipulated rent. 
There is no actual damage found in these 
cases for which the landlord is entitled to 
any relief. There does not appear to 
be any justification for the ground on 
which the Subordinate Judge has allowed 
nominal damages. Reliance has been 
placed on behalf of the respondents 
on the case of Anund Ccomar Mookerjee 
v. Bisson at h Banerjee (1) as supporting 
the contention that even if a muharidar 
makes an excavation on the land, he is 
liable t° damages. But it will be found 
that in that case, the excavations were 

considerable and it was remarked that. 
If the landlord wanted ' to bring a suit 
for enhancement against the defendant 
on thegroundthat the value of the produce 
or that the productive powers of the land 
had mcr^d, he would find it extremely 

difficult to make out any case at all in 
consequence of the soil having been exea- 
vated and taken a way by the defendant 
for the purpose of making bricks.” Xh t 
case has, therefore, no application to the 
circumstances before us. Then, as to the 
question oi injunction, there is no findine 
that anything has been done soas to aflkrf 


(*) 17 W, R. 416. 
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tiie right of the landlord to obtain his rent. 
Hi my judgment the case of Girish Chandra 
Chandov.Sirish Chandra Das (2) relied 
on by the Subordinate Judge and 
also by the learned Vakil for the re¬ 
spondents, is not of any assistance to the 
plaintiff. In that case, it w as held that, 
if the excavations by the tenants were 
such as would cause the total des¬ 
truction of the property, he might 
be restrained from making them. Here 
the plaintiff did not charge the defendants 
with any such act of waste as could 
be detrimental to his interest. Tie 
ground on which an injunction was asked 
or is that the defendants are garhaetni 
ordinary ticca joie tenants whose rights 
are terminable at will and that they have 
no right to use the land in the way alleged. 
That has been found against the plaintiff. 
In my opinion, the plaintiff has not 
made out any case for an injunction. 
The plaintiff is not, therefore, entitled to 
any of the reliefs granted by the 
Subordinate Judge and his suits must 
fail. The appeals are accordingly 

decreed and the suits dismissed with 

costs in all Courts. 

Walmsley, J.— I argee. 

' z. k. Appeals allowed . 

(2)9 C.W.N.255- 
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LAHORE HIGH COURT. 

Second Civil Appeal No. 1229 1920. 

March 8, 1923. 

Present: —Mr. Justice Martineau and 
Mr. Justice Zafar Ali. 

LAD HA SINGH and others— 

D EFEND A NT S—AP PELLANT S 

versus 

Musammat HUKUM DEVI— Plaintiff 

AN D ANOTHER—D EPENDANT— 
RESPONDENTS. 

Evidence Act (I of 1872), s. 90 — Document 
thirty years old—Period, how to he reckoned . 

Tne period of thirty years mentioned in section 
90 of the Evidence Act must be reckoned, not 
from the date on which the document is put into 
^ourt, but from the date on which after it has 
been tendered in evidence, its genuineness becomes 
the subject of proof, [p. 58, coL 1 .1 

Rhedeynathroy, 5 C, fc, ft I35i 

•&] 


Second appeal from a decree of the 
District Judge, Lahore, dated the 24th 
February 1920, affirming that of the 
Munsif, First Class, Lahore, dated the 12th 
August 1918. 

Mr. Gobird Ram , for the Appellants. 

Lala Ganga Ram, for the Respondents. 
JUDGMENT. —The first five defendants, 
who live at Atari Saroba, sued In do and 
her husband, Diwan Chand.for possession 
of a house in that village. The case ended 
in a compromise by which half of the 
house was given to Indo. Indo’s sister 
has now sued for a declaration that half 
of the house belongs to her, alleging 
that the house was owned by her father 
Kahna, and that since his death it has 
been the property of her sister ana her¬ 
self. The defendants denied that the 
plaintiff was in possession and pleaded 
that Kahna was not the owj er of the 
house but lived in it with their permission. 
The Courts below have given judgment 
for the plaintiff, finding that she is in 
possession and that Kahna’s ownership is 
proved by two documents, Exhibits P. 3 
and P. 4, which show that defendants 
or their ancestors sold the house to 
him. 

No evidence was given as to the execu¬ 
tion of those documents, but the Courts 
below have held that their genuineness 
may be presumed under section 90 of the 
Evidence Act as the3 r are more than 3o 
years old and were produced from proper 
custody. No objection is taken to the 
admissibility of P. 4, which was executed 
in 1874 but it is contended in second 
appeal that P. 3, which is dated the 
3rd August 1888, is not admissible with¬ 
out proof as it was produced on the 19th 
December 1917 less than 30 years after its 
execution. 

The learned District Judge has held 
that the period of 30 years mentioned in 
section 90 of the Evidence Act is to be 
reckoned back from the time when the 
document is in controversy, and this 
view is supported by Minu Sirkar v. 
Rhedoynaihroy (1) where it was held that 
the period is to be reckoned, not from the 
date on which the document is put into 
Court, but from the date on which after 
the document has been tendered in evi- 

' M I ft tolftliM* 
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deuce, its genuineness becomes the subject 
of proof up to the 12th August 1918, 
when the first Court gave its judgment, 
the genuineness of P.3 does not appeal 
to have been called in question, and it 
was only when the case came up to the 
Appellate Court that the defendants took 
the objection that P. 3 had not been 
proved. The learned District Judge is of 
opinion that the period of 30 years should 
be reckoned from the date of his 
predecessor’s order remai dir.g the case, 
and we think that, at all events, it canno 
be reckoned from a date earlier than the 
12th August 1918 when the Trial Court 
gave its decision. From whichever of 
these dates the period be counted, the 
document is more than thirty years old, 
and we hold, therefore, that proof of its 
execution is not required. 

It is argued that the house to which 
P.3 relates is not shown to be the one 
in dispute, but this point was not taken 
the grounds of appeal either in this 
Court or in the lower Appellate Court, 

The finding, therefore, that the house 
belonged to Kahna, being supported by 
evidence, cannot be contested, and the 
finding as to the plaintiff's possession is 
also not open to contest. Ti e contention 
that the plaintiff has a third sister and 
cannot sue for more than her own slifie 
has no force, as, in the first place, it does 
not appear to be known whether that 
sister is alive or dead, and, in the second 
place, the suit is not for possession, but 
only for a declaration of the title of the 
plaintiff, with whose rights the defendants 
are seeking to interfere. 

The appeal is dismissed with ccsls. 
z, k. Appeal dismissed. 


PATNA HIGH COURT, 

Privy Council Appeal No. 26 or 1923. 

August 10, 1923. 

1 Present Sir Dawson Miller, KT., 
Chief Justice, and Juslice S ; r B. K. 

Mullick, KT. 

BARO BAHADUR MAN SINGH— 

Applicant 

versus 

Maharani NAWEAKHBATI and another 

—Respondents. 


(c), no — “Decision," weaning of—High Court 
>cyersing findings hut affirming decision of Tiial 
Court, effect of—Combined effect of several factors 
— High Court, whether will certify appeal. 

The term "decision" in the last clause of, 
section no. Civil Procedure Code, means the 
decree or order passed, and not the reasons given 
for passing such decree or order, [p. 60, col. 2.] 

Where the decree of a Trial Court is affirmed on 
appeal by the High Court, it is not necessary that 
the judgment of affirmance should be based on 
precisely the same reasons as those given by the 
Trial Court. The mere circumstance, therefore, 
that there are no concurrent findings of fact would 
not remove the case from the last clause of section 
no of the Civil Procedure Code, and so relieve the 
person applying forleave to His Majesty in Coun¬ 
cil from snowing that some substantial question 
of law was involved in the appeal, fp. 60, col. 2.] 

Where an Appellate Court permits an issue which 
had been given up to be re-opened, and allows in 
the appellate stage further evidence to be taken, 
that in itself is not a .sufficiently substantial ques¬ 
tion of law to entitle an applicant to appeal to His 
Majesty in Council, especially where the appli¬ 
cant was in no way prejudiced by the procedure 
adopted by the Appellate Court, [p. 60, col. 2.] 

Clause (c) of section 109 of the Civil Procedure 
Code imposes no limitation to the cases in which 
a High Court may certify a case as a fit one for 
appeal to His Majesty in Council, but the power 
given by that clause ought to be used very spar-* 
ingly. [p. 61, col. i.J 

Where, in a case (a) the property involved is 
of very large value, (6) the decision of the 
High Court is based upon findings of fact 
which reversed the findings of the Trial Court, 
(c) the evidence upon which the High Court 
acted was not all before the Trial Court, 
and {d) a question of procedure of somewhat 
unusual character is involved, audit is possible 
that a higher Tribunal might take a different 
view in respect thereto: 

Held, that the combined effect of these matters 
was such that the High Court ought to exercise it9 
power under section 109 and certify the case as 
a fit one for appeal to His Majesty in Council, 
fp. 61, col. 2.] 

Application for leave to appeal to Privy 
Council from a decree of the Division 
Bench of the Patna High Court, dated the 
6th April 1923. 

Messrs. 5 . Ahmad 0 nd S. C. Mazumdar, 

for the Appellant. 

Mr.P. Dayal, for the Respondents. 

JUDGMENT. 

Miller, C. J. —This is an application on 
behalf of the plaintiff in the suit for, 
leave to appeal to His Majesty in Council 
from a decree of a Division Bench of 
this Court, dated the 6th April this year. 
The value of the property which is the 
subject-matter of the suit and of this 


Civil Procedure Code ( Act V^°f {09 appeal is stated to be 45 lakhs of / fy*l?ees. J 

* fc. m ^ %* r ***** ' 
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The decree appealed from affirmed the 
decision of the Trial Court hut on different 
grouads from those upon which the Trial 
Court’s decision was based. The appli¬ 
cant contends that the appeal complies 
with the provisions of section Ho of the 
Civil Procedure Code, but if this con¬ 
tention should fail he contends further 
that the case is a fit one for a certifi¬ 
cate under the provisions of section 109, 
clause (c), of the Code. 

The suit was instituted by the plaintiff 
on the 17th January 1921 for a declara¬ 
tion of his title to, and to obtain pos¬ 
session of, the estate of the late 

Maharaja Sir Harballabh Narain Singh 
who died in the year 1907 leaving two 
widows Maharani Tarabati and Maharani 
Nawlakhbati but no male issue. On the 
death of the Maharaja his property des¬ 
cended to his widows who took a Hindu 
widows’ estate. The senior Maharani 

Tarabati had a married daughter, 

Padambati, who had two sons Rao 
Bahadur Gobind Singh and Rao Bahadur 
Rudra Partap Singh. The plaintifi is the 
son of Gobind Singh. Shortly after the 
death of the late Maharaja Harballabh 
Narain Singh, the estate was taken over 
by the Court of Wards under the pro¬ 
visions of the Court of Wards Act 
(Bengal Act IX of 1879) and the 

Maharanis became Wards of Court. The 
two Maharanis are said to ha veconceived 
the idea of relinquishing the estate in 
favour of one of the two grandsons of 
the senior Maharani but it was pointed 
out to them on behalf of the Court of 
Wards that they could not relinquish 
in favonr of one only of the next male 
reversioners. In the result, on the 18th 
December 1918, they did execute a deed 
of relinquishment in favonr of both the 
grandsons Gobind Singh and Rudra 
Pratap Singh in equal shares. Sub¬ 
sequently, when Gobind Singh applied 
for substitution of his name in the Dand 
Registration Department together with 
that of his brother, his claim was 
opposed on behalf of the Court of Wards 
and. his prayer for registration was 
rejected. In October 1919 Gobind Singh 
died leav ng as his heir the plaintiff 
ia < this suit. If the deed of relirquish- 

went relied upon is a valid and binding 


instrument the interest of the plaintiff’s 
father in the estate became vested at 
the date of the deed in December 1918 
and on his death his son, the plaintiff, 
would succeed to his she re in the inherit¬ 
ance jointly with his uncle Rudra Pratap 
Singh. The defendant first party in the 
suit is the surviving Maharani Nawlakh¬ 
bati, the junior widow of the late 
Maharaja, who was sued through the 
Manager of the estate under the Court of 
Wards. As the plaintiff’s uncle, Rudra 
Pratap Singh, refused to join in the suit, 
he was impleaded as the defendant secocd 
party. 

Several pleas were raised in defence to 
the suit on behalf of the Manager cl 
the Court of Wards who then represent¬ 
ed the Maharani Nawlakhbati. It is only 
necessary, however, fo: present purposes, 
to refer to two cf the issues which were 
framed at the trial. Issue No. 3 was, 
“Whether the deed of surrender dated 
the 18th December 1918 was executed 
by the Maharanis, widows of Maharaja 
Sir Harballabh Narain Singh Bahadur, 
under misrepresentation, without getting 
any independent advice and without 
knowing or understanding its con¬ 
tents. Is it legally valid or operative?’* 
Issue No. 5 was, “Is the deed of surreder 
valid, having regard to the provisions of 
section 60 of the Court of Wards Act?** 
It was apparently the case of the 
Maharani that she had no independent 
advice and had no knowledge or under¬ 
standing of the contents of the document 
when she executed it. Her evidence was 
taken before a Commissioner appointed 
for that purpose and after she had 
made certain statements with regard 
to this issue the learned Vakil engaged 
by the Court of Wards to represent 
her interest stated to the Commissioner 
appointed to record the evidence that, 
under instructions from the Couit of 
Wards, he would not press issue No. 3 * 
Consequently, sbe was not cross-examined 
,on this issue. After the evidence, was 
closed and after the learned Vakil for 
the plaintiff had addressed, the Court in 
.argument, but before judgment was 
delivered, the estate ceased to be under 
the management of the Court of Wards 
and was restored, to the surviving 
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Maharani. Immediately thereafter, having 
appointed another Vakil to represent her 
interests in the suit, she applied through 
him to be allowed to raise the issue 
which had been abandoned by the learned 
Vakil who had previously represented 
her under the instructions of the Court 
of Wards, and to be allowed to give 
further evidence upon the matters raised 
in that issue. The learned Additional 
Subordinate Judge refused the application 
to adduce further evidence and to re-open 
the issue, but in his judgment . he 
considered at great length the questions 
of fact raised in that issue and decided 
them in favour of the plaintiff. With 
regard to issue No. 5 he decided that 
the surrender by the Maharanis in favour 
of their grandsons was invalid by reason 
of the provisions of section 60 of the 
Court of Wards Act. He accordingly 
dismissed the Suit upon that ground. 

The plaintiff appealed to the High 
Court and contended successfully that 
the deed of relinquishment was not 
invalid by reason of the provisions of 
section 60 of the Court of Wards Act. 
He objected to the findings of . fact by 
the Trial Court upon the third issue 
being re-opened in appeal as this point 
had been abandoned during the trial. 
The learned Judges before whom the 
appeal came considered, however, that 
they had power in the circumstances to 
consider this issue but, before determining 
it, they thought that the appellant should 
have an opportunity, if he so desired, 
to cross-examine the Maharani upon the 
evidence she had already given and to 
call any further evidence he might wish 
to adduce upon this point. In the result, 
the Maharani was cross-examined 
and further evidence was called by 
the appellant before the Appellate 
Court. That Court by its judgment 
fdund that the Maharani had had 
no independent advice and had signed 
the deed of relinquishment without 
knowing or understanding its contents. 
The result was that, although the 
Appellate Court reversed the findings of 
the Trial Court both upon the question 
of law and upon the question of fact, 
the. decree of the Trial Court was 
affirmed : and the appeal dismissed* 


In applying for leave to appeal to 
His Majesty in Council from that decision 
the learned Government-Advocate on 
behalf of the plaintiff has contended 
that the decree from which he seeks 
leave to appeal does not affirm the 
decision of the Court below within the 
meaning of section 110 of the Civil 
Procedure Code and that it is not 
necessaiy, therefore, for him to show that 
the appeal involves some substantial 
question of law. It is true that there 
are no concurrent findings of fact in the 
present case but that does not, in my 
opinion, remove it from the operation 
of the last clause of section 110. The 
decision of the Court below was a 
decision dismissing the suit and the decree 
which it is now sought to appeal against 
undoubtedly affirmed that decision. It 
is unnecessary, in my opinion, that the 
judgment of affirmance should be based 
upon precisely the same reasons as those 
given by the Court below. The decision 
mentioned iff that part of the section 
must, I think, mean the decree or order 
passed and not the reasons given for 
passing such decree or order. 

It was next contended that the 
Appellate Court committed an error of 
procedure in permitting an issue 
which had been given up to be re-opened 
and in allowing, in the appellate stage, 
further evidence to be taken and that 
this was in itself a sufficiently substantial 
question of law to entitle the applicant 
to appeal to His Majesty in Council* 
lam unable to accept the view that 
a substantial question of law arises in 
this respect. Having regard to the 
peculiar circumstances of this case, I 
think it would have been perfectly 
legitimate for the learned Subordinate 
Judge of the Trial Court to have 
granted the defendant's request to be 
allowed to raise the issue which she 
asked to raise at a late stage of the 
case provided that the other side were 
given an opportunity of adducing evidence 
upon the issue raised and if the Court 
of Appeal considered that in the interests 
of justice this issue ought not to be 
shut out I think they had power to 
deal with it having regard to the 
provisions of sections 131 and 153 of 
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the Civil Procedure Code. I cannot see might take a different view. Although no 
that the appellant was prejudiced as one of these features alone might b:.- 
he was given the opportunity, which he sufficient to justify us in acting under 
availed himself of, of cross-examining the section 109, I think that in the pecuilar 
Maharani and of calling further evidence circumstances of this case the combined 
upon the issue. effect of these matters is such that we 

It was next contended that a question ought to exercise our power under 
of law does arise in this appeal, namely, section 109 and certify that the case is 
the construction of section 60 of the a fit one for appeal to His Majesty in 
Court of Wards Act. The construction of Council under the provisions of clause ( c) 
that section, however, is not involved in of that section. The applicant is entitled 
the present appeal as it was construed to his costs of this application. Hearing 
by the Appellate Court in favonr of the fee five gold mo lurs. 
appellant and there is no appeal from Mullick, J. —I agree, 
that part of the decision. Moreover, if w. c. A. Application granted. 

the appeal must fail unless a finding of 
fact is first reversed it does not appear to 

me that an appeal in such circumstances - — 

necessarily involves any question of law 
at all. 


It remains to consider whether this is a 
case which we ought to certify as a fit 
one for appeal under clause (c) of section 
109. No limitation is imposed by that 
clause to the cases in which the Court 
may certify, but at the same time it is a 
power which ought to be used very 
sparingly. The question generally arises 
in cases where the value of the subject- 
matter in appeal is below the statutory 
amount of Rs. 10,000. In such cases it is 
unusual to grant a certificate unless the 
case is one of great general importance 
or involves the interests of a large section 
of the community. But it is perhaps not 
possible, and I do not think it desirable 
to attempt, to lay down any general rule 
which will govern all cases. There are, 
however, in my opinion, special features 
in. the piesent case which ought, I think, 
to justify us in certifying that this is 
a fit case for appeal under section 109 
clause (c) of the Code. In the first place, 
the value involved in the present case is 
very large. Secondly, the decision of the 
Jligh Court was based upon findings of 
tacfc which reversed the findings of the 
Trial Court. Further, the evidence upon 
winch the High Court acted was not all 
pefore the Trial Court. Again, although, 
ln my opinion, the question of law 
, contended / or is not one of substance it 
question touching* procedure of a 
* Wnewh^t unusual character apd it is 
quije possible that a higher Tribunal 


BOMBAY HIGH COURT. 

Insolvency Petition No. 334 of 

1922. 

July 4, 1922. 

Present: —Air. Justice Marten. 

In re MANECKCHAND VIRCHAND 

PATNI. 

Presidency Towns Insolvency Act (III of 
I 9 ° 9 )» s. 18, applicability of — Commissioner in 
Insolvency, whether can stay insolvency proceedings 
in District Court—District Court, whether subject 
to superintendence of Commissioner—District 
Judge, powers of. 

Section 18 of the Presidency Towns Insolvency 
Act applies where the Insolvency Court has power 
. to stay an ordinary civil suit which may be pending 
at the date of the insolvency against an insolvent. 
It does not relate to some other insolvency pend¬ 
ing in some other Court of another Province or 
in any of the District Courts of the Presidency, 
[p. 62, col. x ] 

A District Court is not subject to the superin¬ 
tendence of the Commissioner in Insolvency but 
to that of the High Court on its appellate side, 
[p. 62.C0L2.] 

A District Judge has powers of staying insol¬ 
vency proceedings in his Court similar to those 
which a Single Judge of the High Court has under 
section 22 of the Presidency Towns Insolvency 
Act in respect of insolvency proceedings pend¬ 
ing in the High Court, (p. 63. col. j. . 

In re Aranvayal Sabhapathy, 21 B. 297J n Ind, 
Dec. (n. s.) 201, In the matter of William Watson , 
31 C. 7611 8 C. W. N, 553, referred to. 

Mr, Bramhandkar, for the Insolvent, * 

Mr, Bhandarkar , for the Opposing Cre- 
di tor. 

JUDGMENT*—This is an application by 

. one Maneckchand ,Virchund, an insolvent, 

' * • ' • . • 4 
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first, that the further proceedings in the 
Insolvency Petition No. i of 1922 in the 
District Court of j\asik be stayed by 
sending a notice to that Court as provided 
by section 18 of the Presidency' Towns 
Insolvency Act, III of 1909; secondly, 
that the Insolvency Petition No. 1 of 1922 
pending in the District Court, Nasik, he 
ordered to be transferred to this Court ; 
thirdly, that the present High Court insol¬ 
vency petition and the Nasik insolvency 
petition be then consolidated, and, lastly, 
for such other order as the Court may 
think fit to make. 

The other order that I think fit to make 
is, that this application be dismissed as 
being entirely misconceived. It is ap¬ 
parently based cn section 18 of the Presi¬ 
dency' Towns Insolvency Act which 
runs:— 

“ (t) The Court may, at any time after 
the making of an order of adjudication, 
stay’ any suit or other proceeding pending 
against the insolvent before any Judge 
or Judges of the Court cr in any other Court 
subject to the superindence of the Court. 

That section, of course, applies to the 
familiar case where the Insolvency Court 
has power to stay some ordinary civil suit 
which may be pending at the date of the 
insolvency against the insolvent. In my 
opinion it does not relate to some other 
insolvency pending in some other Court 
of another Province or in any of the District 
Courts of our own Presidency. Certainly, 

• that other insolvency is not a “suit” 
pending against the insolvent. Nor in 
my opinion is it an "other proceeding ” 
pending against the insolvent. Such other 
proceeding should, I think, he ejnsdcm 
generis or analogous to a suit.. But, how¬ 
ever that may be, I am of opinion that the 
District Court is not subject to the superin¬ 
tendence of the Commissioner in Insol¬ 
vency, and that, consequently, on that 
ground alone section 18 is not complied 

with. . , , 

• I may also observe that section 22 ol 

the Presidency Towns Insolvency Act 
expressly ' provides for the case where 
other Insolvency proceedings are pending 
in any other British Court. Then, if 
the Court thinks that-the property of the 
debtor can be more conveniently distri¬ 
buted by such other Court, the Court may 
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annul the adjudication or may stay all 
proceedings thereon. Examples of how 
that jurisdication is exercised will be 
found in the cases of In re A ranvayal Sabha- 
pathy (1) and In the matter of William 
Watson (2). In the other words, each 
Court can stay its own proceedings, but 
cannot interfere with another Court, un¬ 
less it has sperintendence over it. 

Then, when one turns to the Provincial 
Insolvency^ Act, V of 1920, which is the 
latest Act regulating insolvency matters in 
our Province, it is quite clear that appeals 
under that Act lie from the District 
Court to the High Court. In my opinion 
the High Court there means the High Court 
on its appellate side, and does not mean 
the Commissioner in Insolvency. So it is 
the High Court cn its appellate side, 
which has superintendence ever the Dis¬ 
trict Court. , 

As far as the ordinary’ procedure and 
powers of the Judges on the Original Side 
are concerned, the Pull Bench case of Nara - 
yan Viihal v. Jankibai (3! decides that it 
is not competent for a Single Judge oi the 
High Court, exercising the ordinary original 
civil jurisdiction cf the Court, to stay the 
hearing of a suit pending for trial in a 
Subordinate judge 's Court in the Mofussil, 
unless authorised so to do by rule. Mr. 
Justice Macleod in that case was of opinion 
that there was jurisdiction in personam 
to restrain the parties from proceeding 
with such a suit, and the Appellate Court 
in Mulchand Raichand v. Gill & Co. (4) 
was of the same opinion. But, however 
that may be, that point does not arise 
in the present case, lam not here exer¬ 
cising any jurisdiction in personam what- 
ever. 

I thus refer to the Original Side Juris¬ 
diction, because this morning Counsel for 
the applicant urged that, under section 5 
of the Provincial Insolvency Act, 1920, 
I had the same powers as if I was sitting 
on the Original Side. But the Eull Bench 
case shows that, even then, ! should have 
no power to stay the Nasik proceedings 

(1) 21 B. 297; 11 Ind. Dec. (n. s.) 201. 

(2) 31 C. 761; 8 C. W. N 553. : 

(3) 30 Ind. Cas. 560J 17 Bom. I#. R. 6555 39 
B. 604 (P. B.). 

(4) 53 Ind. Cas. 518; 21 Bom. R. 9631 44 B * 

*83. - * 
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and much less to transfer them to the 
High Court. At the time of that argument, 
nobody appeared to oppose, but for various 
reasons I stood the matter over till after 
the midday adjournment. Then Mr. Bhan¬ 
darkar appeared for the opposing creditor, 
and has argued that I have no jurisdiction 
to hear the present application at all. I 
cannot decide the point of jurisdiction 
without hearing the parties, but having 
done so, my conclusion is that I nave no 
jurisdiction to grant the present appli¬ 
cation. 

I should mention one other matter. 
The parties appeared to be greatly moved 
over certain proceedings that have taken 
place in a Nasik civil suit where certain 
property has been realized, and certain 
sums I understand have been set aside 
by the Subordinate Judge pending the 
Nasik insolvency proceedings. It is further 
said that the interim Receivers appointed 
in the Nasik insolvency proceedings by 
the Nasik District Judge are entitled 
to these sums so set aside and that they 
ought not to be lost to the general bony 
of creditors. As to that the present High 
Court petition states as follows:— 

“ The petitioners further learns that 
the District Judge of Nasik after be re¬ 
ceived the letter of the Official Assignee 
has recently passed an order in the said 
Insolvency Petition No. i of 1922 that 
the said interim Receivers do vacate their 
office and hand over possession of all 
properties of the petitioners to the 
Official Assignee excepting the sum of 
Rs. 15,005 lying with the Second Class 
Subordinate Judge of Yeola. And that 
the petitioner further learns that the Dis¬ 
trict Judge of Nasik is going to dismiss 
and dispose of the said Insolvency Petition 
No. .1 of 1922 pending in his Court against 
the insolvents on 24th June 1922. That 
the petitioner, therefore, submits that im¬ 
mediate action is urgently required to be 
taken by this Honble Court." 

How far that paragraph is accurate 
I do not know. But the learned District 
Judge of Nasik has similar powers 01 stay¬ 
ing insolvency proceedings in his own 
Court, to those which I have under section 

t P 16 ? res *dency Towns Insolvency 
1 ^ud it would appear to be a question 
ere following, I take it, the decisions in 


In re Aranvayal Sabhapathy (il and In the 
matter of William Watson ' 2) as to which 
Court this particular insolvency can 1 e 
more conveniently prosecuted in. Tie 
assets certainly seem to be very large- • 
nearly three lacs—but I have no materials 
at the present moment before me pointing 
to a conclusion either the one way or the 
other. Nor is there even any application 
before me by Mr. Bhandarkar's client, 
asking that I si on Id exercise my powers 
tinder section 22. But if the learned Nasik 
District Judge, after considering all the 
facts, is of opinion that this matter may 
be more conveniently disposed of in the 
High Court, then I dare say he will exercise 
his powers of staying proceedings. In 
saying this, I am in no way attempting 
to fetter his discretion, and for two very' 
good reasons, hirst, that it would be 
very improper for me to do so, and, secondly, 
I Lave not got the facts before me on which 
I could exercise my own discretion. But 
I do say that, as at present advised, I think 
it will be very inconvenient to have two 
sets of insolvency proceedings going on 
together,; 

As regards the sum of Rs. 15,005 and 
the position of the interim Receivers, per¬ 
sonally I do not see any difficulty. The 
Official Assignee will, I take it, intervene 
and get whatever he can subject to such 
orders as may be passed in the jNasik 
Court. If there are prior persons there 
in the way of interim Receivers, then pre¬ 
sumably their claims will have to be satis¬ 
fied first. This is not the first time this 
sort of point has arisen, as will be seen 
on lopking at the authorities. I' think 
a little common sense will remove this 
difficulty which the legal gentlemen con¬ 
cerned in the case appear at the present 
moment to t feel. ... * 

My order will be that the present appli¬ 
cation be dismissed. There will be no 
order as to the costs of Mr. Bhandarkar's 
client. 

* * 1 

r. n. Application dismissed. 

# | ^ 

! < \ 
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LAHORE HIGH COURT. 

Civil, REVISION No. 458 OF 1922. 
January 6, 1923. 

Present : —Mr. Justice Moti Sagar. 

DBS RAJ SAWHU NY—Defendant 

_Petitioner 

versus 

FRAY’S MOTOR WORKS-Plaintiffs 

—Respondents. 

Interest Act ( XXXII of 1839 )— Interest, 
whether allowable without notice of demand or agree¬ 
ment. 

In the absence of an express agreement to pay 
interest, or a written demand or notice that 
interest would be charged under the provisions 
of the Interest Act. a claim as to interest cannot 

be entertained. 

Edulji & Co. v. McDonald, 55 PR. 1901, 
Pillingham v. Captain C. I. Dunn, 20 Ind..C m. 
1945-8 P. R. 1914; 266 P. L. R. 1913; 2 35 P. w - R - 
1913. followed. 

Civil revision from a decree 01 the 
Judge, Cantonment, Small. Causes Court, 
Rawalpindi, dated the 22nd April 1922. 
Mr. Mukand Lai Puri, lot the Petitioner. 
Mr. B. D. Qureshi, for the Respondents. 


or was not really due. The lower Court 
believed the statement of the plaintiff, 
and there being no other evidence to the 
contrary it was fully competent to the 
lower Court to decree the claim on the 
strength of that statement alone. 

On the question of interest Mr. Puri 
relies . on Edulji & Co. v. McDonald (1) 
oadFilltnghamv. Captain C. I. Dunn I2) in 
which it has been held that in the absence 
of an express agreement to pay interest 
or a written demand or notice that 
interest would be charged under the 
provisions of Act XXXII of 1839, the claim 
* as to interest cannot be entertained. The 
present case is fully covered by the-e 
authorities, and no express agreement to 
pay interest having been alleged and 
there being no evidence that a demand 
was made in accordance with the provisions 
of Act XXXII of 1839, I must hold that 
interest should not have been decreed. 

As t 0 costs, I do not see any reason 
why they should not be allowed on the 


JUDGMENT.—The main question for 
determination in this case is. whether 
the claim as to interest has been rightly 
decreed. The suit was one for the' Tecovejy 
of Rs. 106-5-0 due on a trademan’s bill 
with Rs. 13-11-0 interest at 6 percent per 

annum. 

The lower Court gave a decree lor the 
full amount claimed with costs and 
against this decision the defendant applies 
for revision to this Court. It is urged on 
his behalf that his vouchers have not 
been produced and that there is no 
evidence on the record on. which the 
claim could have been decreed. It is 
further contended that the claim as to 
interest is wholly illegal, and that costs 
should" not have been allowed in any 


principal sum decreed. Costs generally 
abide the result, and no valid reason has 
been assigned as to why an exception 
should be made in this case.- I allow the 
revision, and modify the order of the 
lower- Court by reducing the decretal 
amount frojm Rs. 120 to 106-5-0 only 
with proportionate costs on this sum. 
The rest of the claim for Rs. 13-11-0 is 
dismissed also with costs. 

No order as to costs in this Court. 

w. c. a. Revision allowed . 

) 

( 1 ) 5 J P. R. X901. 

(2) 20 Ind, Cas; 1941 8 P. R, 19x4; %66 P. Li R* 
L9X3J 335 P. W. R. 1913. 


case. ' . 

In my opinion there rs no force in the 

first dontention. The plaintiff gave a 

statement, on oath in the Court below 

that Rs. 106-5*0 were due and also 

produced a copy of his accounts the 

correctness of. which was not in any way 

challenged.' If the defendant doubted 

the correctness of the the plaintiff’s claim 

it was open to him to have summoned 
the plaintiff with the vouchers as a 
witness in the case, and to have satisfied 
hilpfletf whether the amount claimed was 
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PATNA HIGH COURT. 

Criminal Revision No. 114 of 1923. 

Ap.il 6, 1923. 

Present: — Justice Sir John B’cknill.K'f. 
BANSIDHAR MARWARI— Petitioner 

versus 

INDAR NARAIN SINGH and others 

—Opposite Party. 

Criminal Procedioe Code{Act Vof 1808), ss. 107, 
14145 — Dispute with regard to land—Both par - 
t\s$ called upon to show cause—One party subs/quent- 
ly callei upon to show cause why it should not 
be bound over—Proceedings set aside by District 
Magistrate—Fresh proceedings under s. 145 order¬ 
ed — Illegality—Irregularity in form without pre¬ 
judice to party — Interference — Revision, whether 
desirable. 

In many case« where in o ders there has been 
irregularity of form but where it appears that 
no barm would be done to the parties, although 
by a wrong metho 1 a right result may have been 
reacied.it is undesirable that the High Court 
should exercise its discretionary jurisdiction in 
revision, [p. 66, col. 2 ] 

Up.na Police repart a Magistrate recorded an 
order under section 144. Cr.mmal Procedure 
Code, and issued notice to the parties to show 
cause. On the date fixed for hearing proceed¬ 
ings were drawn against one party under 
section 107 of the Code and a date was 
fixed for showing cause why they should 
no; be bound over. This party applied to the 
District Magistrate to set aside this order. With¬ 
out issuing any notice to the other party 
the District Magistrate set aside the preliminary 
order under section 107 and directed that 
proceedings be taken under section 145 
of the Code. Proceedings were taken up according¬ 
ly and the party applied to the High Court 
in revision: 

Hell, that the District Magistrate had m 
power to set aside the order under section 107 
nor had he any jurisdiction to direct the 
Sub-Divisional Magistrate to initiate proceedings 
under section 145. [p. 65, col. z ] 

Revision from a 1 order of the District 
Magistrate, Bliagalpur, dated the 23rd 
February 1923. 

Messrs. G. C. Majumdar and S. G. 
Majumtar, for tne Petitioner. 

Tie Assistant Government Advocate, for 
the Oppjsite Party. 

• JUDGMENT .—-This is an application in 

* crim nal re visional jurisdiction. The 

matter is a v-ry - simple one. The Sub- 

Visional Officer of Bliagalpur on the 25th 
'January 1923, as the result of the perusal 
'pf a Police leport and under the belief 
that there was an inun nent danger of a 


breach of the peace, made an order 
restraining both part es from going upon 
certain lands about which there was 

a dispute between them; this he did under 
the provisions of section 144 of the 
Criminal Procedure Code. He ordered 

that notices should be issued on the parties 
accordingly and that they should show 
cause before him on the Jth February 
last. On the 7th February the 
inat.er came before him. His order- 

sheet reads: “Cuise shown by both parties. 
Draw proceedings under sect on 107, Cri- 
m nal Procedure Code, against second 
party. Fix 26th February 1923 

for showing cause by the second party why 
they should not be ordered to execute 
a bond of Rs. 200 each to keep the peace 
for the period of one year with a surety 
of like amount.” Now, I think that it is 
c 'mmon ground here that the Sub-Divisional 
Offi:er seems to have made a mistake. He 
d .es not clearly round off or finish the 
proceedings under section 144 of the Cri- 
m nal Procedure Code which were actually 
before him. Presumably, he intended 
to conclude the proceedings under section 
144, and, after having closed them down, 
to initiate proceedings under section 107; 
but at any rate he passed no order under 
the provisions of iection 144. I.thnk 
that I should mention that in coming to 
the conclusion to which he did, the Sub- 
Divisional Officer had the advantage 
of seeing the written statements which had 
been filed in response to bis notice of the 
25th January by both parties. Now, 
on the 23rd February it would appear that 
the second party, (that is, the respondent 
here) applied, it is said ex parte, to the 
D str ct Mag strate of Bhagalpur to set 
aside the Sab-Divisional Officer's order. 
The District Magistrate on that date and, 
it is alleged, without' any notice having 
been given to the first party, made an order 
which is the principal subject-matter of the 
application now before this Court. In this 
order after reciting that he had read the 
records and the Police report and after com- 
me a tine upon the fact that the Sub'Dro- 
s ona’ Officer did not appear to lmVe inade 
any order absolute under tie provisions of 
sect on 144 and ass urn ng that lt-hadteten 

i ti ited that those proceedings under section 
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144 had been in some fashion or other drop¬ 
ped, the District Magistrate writes: “The 
pet t oner has questioned the propriety of a 
proceeding under section 107, Criminal 
Procedure Code. The dispute, he says, 
is a dispute concerning land and this is 
adm tted by the Police report on 
which the Magistrate relies.” He then 
expresses the view that, on the materials 
which were available before him, it could 
hardly be said that the claim which was 
put forward by the second partv could 
be regarded off-hand as not bona fide 
and, then, makes the following order; 
“This is, therefore, a case in which section 
145 should be applied. Therefore, under 
section 435 of the Criminal Procedure Code 
I set aside the preliminary order under 
section 107, Criminal Pr, cedure Code, and 
direct that proceedings be taken up under 
section 145, Criminal Procedure Code.” 
Now it is admitted here that each part of 
this order is bad. In the first place, kaa the 
D strict Magistrate desired to deal in any 
way with the order which had been made 
by the Sub-Divisional Officer under the 
provisions of section 107 of the Criminal 
Procedure Code, he might possibly 
have referred the matter to this Court 
but he certainly had no power to set aside 
the order which had been made by the 
Sub-Divisional Officer. Ir the second place, 
it is also sim larly admitted that the Dis- 
trdt Magistrate had no jurisdiction to 
direct the Sub-Divisional Officer to take 
proceedings under section 145 of the Cri¬ 
minal Procedure Code. Now, when the 
D strict Magistrate’s order was sent down 
to the Sub-Divisional Officer, he, obeying 
the directions which had been given to 
him by the District Magistrate, made 

the following order on the 26th February:_ 

“Perused District Magistrate’s order. Draw 
proceedings under section 145, Criminal 
Procedure Code and fix the 16th 

March 1923. In the meantime the land 
is attached under section 145, clause ( 4 ) 
Criminal Procedure Code. Send copy 

of this order to Police for attachment.'* 
..This series of errors was brought to the 
attention of this Court on the 5th March 
and a rule was obtained from Mullick and 
Adami, JJ., all further proceedings being 
stayed pending the hearing of the appli¬ 


cation. The matter has now come be¬ 
fore me. 

What has actually taken place is not de¬ 
fended or excused by the learned Assist¬ 
ant Government Advocate who appears 
for the opposite party. Indeed, the 
District Magistrate himself, in his reply 
to the communication from this Court 
asking him whether he had any cause to 
show why his order should not be set 
aside, does not, so far as I understand 
his explanation, seem now to contemplate 
that he can justify his having made an 
order of this character. What, however, is 
urged, very sensibly, by the learned Assistant 
Government Advocate is that in many 
cases where in orders there has been irregu¬ 
larity of form but where it would seem 
on such investigation as is possible in 
this Court, that no harm would be done 
to the parties and that although by a 
wrong method a right result may perhaps 
have been reached; it is undesirable 
that this Court should exercise its 
discretionary jurisdiction in re vis on. 
Whilst I am in full accord with that pro¬ 
position I must say that in this case I 
think it can hardly be said that it is one 
in which itis not more important to draw 
attention to the series of errors which 
has taken place than to take up the atti¬ 
tude that formalities have not been ob¬ 
served which should be condoned. It 
was , I think, quite obvious that the Sub- 
Divisional Officer ought to have con¬ 
cluded his investigation under the pro¬ 
visions of section 144 and at any rate 
to have made some order which would 
indicate what had happened to those 
proceedings which seem to have been left 
by Lim in the air. It is also equally clear 
that the District Magistrate had neither 
power to question the proceedings which 
had been initiated by the Sub-Divisional 
Officer under the provisions of section 107, 
nor to order the Sub-Divisional Officer 
to initiate proceedings under section 145* 
Lastly, as a corllary, it was doubtless irre¬ 
gular for the Sub-Divisional Officer to have 
drawn up proceed ngs under the provi¬ 
sions of section 145 simply on the ground 
that he was told so to do by the Distr ct 
Magistrate. . I fear that, if such a series 
of errors were passed over without comment 
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and the orders which have been wrongly 
made were allowed to stand simply be¬ 
cause it may possibly be that no harm 
will eventuate to either of the parties as 
a result of such orders, those who have to 
administer the criminal law in subordinate 
capacities might perhaps feel that any 
close adherence to the formalities pre¬ 
scribed by the Criminal Procedure Code 
is unnecessary. In this case, therefore, 
I feel that a sense of the irregularity of what 
has taken place should be marked by 
setting aside these orders. I direct, there¬ 
fore, that the order of the District Magis¬ 
trate of the 23rd February last and the 
order of the Sub-Divisional Officer of the 
26th January last be set aside. The re¬ 
sult will be that the Sub-Divisional Officer 
will be left with the proceedings which were 
commenced by him on the 7th February 
under the provisions of section 107 of the 
Code of Criminal Procedure. In order to 


place his order-sheet upon a proper footing, 
he ought, strictly speaking, to pass some 
order indicating what has happened to 
the proceedings under section 144 which he 
initiated so long ago as the 25th January. 
I wish, however, specifically to mention 
that it does not necessarily follow that 
other proceedings in add tion to or in lieu 
of those taking place under section 107 may 
not also be desirable or even necessary. 
With that, however, I have here nothing 
whatever to do. Whether such steps 
are desirable or necessary must depend 
upon circumstances as they arise. 

K. S. D. &w. C. A. Order accordingly. 





BOMBAY HIGH COURT. 

Fifth Criminal Sessions Case No. 4 

of 1921. 

December 21, 1921. 

Presentt —Mi. Justice Fawcett. 
EMPEROR— Prosecutor 

versus 

SHER MAHOMED and 
others—Accused.. 
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charged with belonging to gang of dacoils — 
Evidence of offences other than dacoity, admissibility 
of 

When several persons are charged with belong¬ 
ing to a gang of persons habitually co mmi tting da¬ 
coity under section 400 of the Penal Code, evi¬ 
dence of the commission by them of offencet 
other than dacoity, being Evidence of bad character, 
is inadmissible under section 14 of the Evidence 
Act. [p. 67, col. 2.] 

Public Prosecutor v. Bongiri PotUgadu, 2 
Ind. Cas. 3071 32 M. 179; 5 M. L. T. iooj 9 Cr. 
L. J. 567, Emperor v. Debendra Per shad, 2 Ind. 
Cas. 601; 36 C. 573 at p. 584; 13 C. W. N. 973; 9 
C. L. J. 610; 10 Cr. L. J. 91. Emperor v. Panchu 
Das, 58 Ind. Cas. 929; 47 C. 671 at pp. 692, 696; 
24 C. W. N. 501; 31 C. L. J. 402; 21 Cr. L. J. 
849, relied on. 

Empress v. Naba Kumar Patnaik, 1 C. W. N. 
146 at p. 150; Bonai v. Empreor, 9 Ind. 
Cas. 555 ; 3 8 C.408; 15 C. W. N. 461* 12 Cr. L. J. 
97, Emperor v. Tukaram MaXhari, 15 Ind. Cas. 
8iij 14 Bom. L. R. 373 at p. 373; 13 Cr. L. J. 539 ! 
x Bom. Cr. C. 136, referred to. 

Mr. S. G. V&linkar with him Mr. Haji, 
instructed by the Public Prosecutor, for tl.e 
Crown. 

Mr. R. S. Pandit, for Accused Nos. 
4, 22, 23, 24. 

JUDGMENT.— There are twenty-four 
accused persons before the Court charged 
with belonging to a gang of persons associat¬ 
ed for the purpose of habitually committing 
dacoity under section 400, Indian Penal 
Code. It is sought to prove against one 
or more of these accused that they have 
been previously convicted for the offence 
of theft, or have been ordered to give 
security for good behaviour on the ground 
of being habitualthieves, etc, under Chapter 
VIII of the Criminal Procedure Code. 
The question is whether evidence of such 
previous convictions or orders is admis¬ 
sible against them under section 14 of the 
Indian Evidence Act. There is no doubt 
/ i) that, in the case of a person accused 
under section 400, Indian Penal Code, 
a previous conviction of dacoity is ad¬ 
missible under section 14, as held in Empress 
v. Naha Kumar Patnaik (1), and (2) that 
a previous conviction of theft or an order 
to give security on the ground of being 
an habitual thief, is admissible against 
him in a case where he is charged under 
section 401, Indian Penal Code, l.e., be¬ 
longing to a gang of persons associated 
• 

(x) 1 C. W. Ni 14# at p. i§o\ 


» »• 
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tor the purpose of habitually comtrittir.fc 
theft or robbery, as held in Bonai v. Em- 
pero) (2) and EmperorTukaram Malkofi 
(3). Iu these two cases such evidence 
clearly falls under section 14 ol the Indian 
Evidence Act, as showing a disposition 
on the part of the accused towards the 
particular conduct alleged against him in the 
charge, namely, a habit of committing (1) 
dacoitv and ( 2) theft. But if in order to 
establish a habit of committing dacoity 
you rely on evidence that the accused 
had previously committed thefts, you 
no doubt produce evidence which may 
show a disposition towards conduct of a 
similar description to that in question, 
but not of tne exact description in issue. 
Dacoity is equivalent to ta ) theft -f (b) 
more offenders than four (e) violence and 
elements {b) and (c) are wanting. A person 
may be a habitual surreptitious night 
thief, but this goes very little way towaros 
showing that he has a disposition towards 
ducoity. It is little, if anything, more 
than evidence of bad character which is 
excluded by section 54 of the Indian Evi¬ 
dence Act. This lays down the general 
rule that, ordinarily, the fact that the ac¬ 
cused person has a bad character is irrele¬ 
vant, and it is only if the evidence now 
sought to be put in falls under section 14 
that it escapes this general rule. Ex¬ 
planation I to section 14 lays down that 
a fact relevant as showing the existence 
of a relevant state of mind must shew 
that the state of mind exists, not generally, 
but in reference to the particular matter 
in question, and illustrations (0) and (p) 
to the section illustrate what is meant 
thereby. If in illustration (/>) the word 
“did” is substituted, for the word “said” 
I think it clearly shows that the evidence 
in question is irrelevent. It will then run 
as. folio ws: — 

“ A is tried for a crime: 

The fact that he did something indicat¬ 
ing an intention to commit that particular 
crime, is relevant. 

The fact that he did something indicat¬ 
ing a general disposition to commit crimes 
of that class, is irrelevant.” 

(a) 9 lad. Ca§. 3531 38 C. 4081 13 C. W. N. 
48x1 12 Cr. h . J. 97* 

(3) 13 Ini. C«f. 8ix| 14 Bom. L. R, 373 at p, 
37ft I) Clr* L. J. 3391 t Bom. Or. C. 138. 
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(It may be noted that there is a mistake 
in repeating this illustration in Ameer 
Alis Evidence Act, which has persisted 
even to the last Edition, namely, the word 
41 relevant ” is wrongly given in the last 
clause instead of the word *'irrelevant).” 

In a case like the present the offence 
for which the accused are being tried is 
the particular one of belonging to a gang 
of dacoits, and simple theft or bad liveli¬ 
hood, in which the order for giving security 
is based on evidence merely that the ac¬ 
cused habitually commits thefts (as oppos d 
to dacoitv and possibly robbery) is not, 
1 think, evidence indicating an intention 
to commit the particular crime of which 
tne accused is charged. It at most merely 
indicates a disposition to commit crime 
of a similar class, though I think, it is very 
doubtful whether dacoitv must not be 
put in a higher class than theft, so that 
the evidence would riot even fall within 
the description mentioned in the last clause- 
of illustration (p ). Therefore, I think t at 
section 14 does rot permit of this evidence 
being admitted. The authorities also 
support this view. In Public Prose¬ 
cutor v. Bonigiri Pottigadu (4) it was held 
that in a case under section 400, Indian 
Penal Code, the evidence of the commission 
of other offences than dacoity is only evi¬ 
dence of bad character and is inadmissible 
under section 54 of the Indian Ev dence 
Act. The remarks in Emperor v. Debendra 
Pershad (5) and in Emperor v. Panchu Das 
(6) support the view I have taken. In 
the last named case even the assenting 
Judge, Chaudhuri, J., at page 709* says : 

“ No doubt, evidence tending to show 
that the accused has been guilty of criminal 
acts other than those covered by the in¬ 
dictment is not admissible, unless upon 
the issue whether the acts charged against 
the accused were designed or accidental, 
or unless to rebut a defence otherwise 
open to them.” 


U) 2 Ind.Ca*. 307i 32 M. 179; S M. X,. T. loot 
9 Cr. E. J. 367. 

(5) 2 «d. Cm. $ox; 36 C. 573 ttp. 3841 13 
c - W. N. 073; i t. L. J. tt<vioCr.I,. J. 4 9i! 3 

(6) 58 Ind. Cm. 929; 47 C - ®7* pp. 692, 
696; 24 C. W. N.5<h;3i C. I#. J.. 402* ax Cr. h. 
J. 849. 
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I hold, therefore, that the proposed 
evidence is inadmissible except in the case 
where the accused himself has given evi¬ 
dence that lie has a good character, in 
which case it is admissible under section 

54- 

Order accordingly. 

w. c. A. 


the proceed ngs started under section 
107 and those started under section 
145. He orders that the proceedings un¬ 
der section 107 should be dropped and 
that the land should be attached under 
the provisions of section 146. 

Now, it is pointed out by the learned Vakil 
who appears for the applicant that it would 
seem that the Mag strate had no juris¬ 
diction to make this order, because it would 


PATNA HIGH COURT. 

Criminal Revision No. 177 of 1923. 

April 30, 1923. 

Present :—Justice Sir J. hn Bucknill, Kt. 

NAND KISHORE MISSAR— Petitioner 

versus 

KAEIKA MISSIR and others—Opposite 

PartV. 

Criminal Procedure Code (Act V of i8q8), ss. 
145, 146, — Property — Joint possession of patties— 
Order of attachment, whether legal. 

Where in a dispute concerning property which 
the Magistrate finds is joint property and in the 
joint possession of the parties, he has no jurisdic¬ 
tion to make an older under section 145, or section 
146 of the Criminal Procedure Code. 

Revision from an order of the Sub- 
Divisional Officer, Buxar, dated the 19th 
March 1923. 

Mr. G. C. Pal, for the Petitioner. 

Mr. P. Dayal , for the Opposite Patty. 

JUDGMENT.—This was au application 
in cr minal re visional jurisdiction. It 

was made on behalf of certain persons 
who were parties to proceedings instituted 
by the Sub Divisional Officer of Buxar. 
Itis a little difficult to understand exactly 
what the Sub-Divisional Officer has done. 
It would appear, however, that in the first 
instance, he started proceedings under 
section 107 of the Code of Criminal Proce¬ 
dure against both the parties on the 26th 
January, On the 20th February he appears 
to have ordered the institution of pro¬ 
ceedings under section 145 and on the 
x6th March to have proceeded to hear 
evidence apparently in both proceedings. 
On the 19th March he gave a judg¬ 
ment which appears to be, so far 
I can gather, a judgment both in 


seem clear from what the Magistrate him¬ 
self writes that the property is in the 
joint possession of the parties. Here, 
again, it is a little difficult to gather ex¬ 
actly what the Magistrate means, but, 
at any rate, he starts his judgment of the 
19th ultimo by saying : “This is a jo nt 
family dispute. Deodat Missir, Jaigobind 
Missir, Kalika Missir and Jagdat Missir 

are brothers, their properties are joint. 

The present dispute is over 8 bighas of land/' 
Then later, towards the end of his judgment, 
he writes: “This is clearly a dispute over 
which the Criminal Court has no juris¬ 
diction. As regard possession it is im¬ 
possible to come tu any conclusion. The 
whole family used to possess and cultivate 
this land jointly.” Now, if he had merely 
said that he had been unable to come to any 
conclusion as to who was in possession 
of the property, no doubt he would have 
had jurisdiction to make the order under 
section 146 as he did. But as he finds 
apparently that the property is joint 
and presumably in the joint possess on 
of tie parties, under such circumstances 
it is quite clear on ample authority that 
he cannot make an order under sect on 
145 or under section 146. 

Under those circumstancesthe order of 
the Sub-Divisional Officer of Buxar, dated 
the 19th March 1923, attaching the land 
in dispute under the pro vis ons of section 
i s 6 ot the Code of Criminal Procedure 

must be set aside. 


W. C. A. 


Order set aside. 
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BOMBAY HIGH COURT. 

Fifth Criminal Sessions Case No. 4 

of 1921. 

December 21, 1921. 

Present:—^ Ir. Justice Fawcett. 

EMPEROR— Prosecutor 

versus 

Haj{ SHER MAHOMED and 
others—Accused. 

Evidence Act (I of 187a), s. 25—Statement 
by one accused to Police criminating co-accused 
— Admissibility. 

A statement by one accused to the Police that 
certain property which he produced had been 
given to him by two other accused who were charged 
with him as being members of a gang of dacoits, 
is Inadmissible as being an admission of a cri¬ 
minating circumstance under section 25 of the 
Evidence Act. 

JUDGMENT.— During Police inquiries 
into the present case the accused No. 16, 
Mahomed Ubhayya, was questioned by 
an Inspector of Police, Mr. Satham, re¬ 
garding a bundle of ammunition which he 
produced. He is said thereupon to have 
made a statement that it had been given 
to him by Mahomed Jaffer and Mahomed 
Karim and it is sought to put in evidence 
this statement to the Police Inspector. 
The question is whether it is not excluded 
as being a confession made to a Police 
Officer under section 25 of the Evidence 
Act. Mahomed Jaffer is accused No. 11 
and Mahomed Karim was accused No. 10, 
but has since oeen made an approver. 
Mahomed Karim has given evidence that 
this particular ammunition belonged to 
the gang of dacoits, of which he and accused 
Nos. II and 16, with others, were mem¬ 
bers. 

Mr. Velinkar, for the Public Prosecutor, 
argues that this statement does not amount 
to an admission of an incriminating circum¬ 
stance so as to constitute a confession 
Within the meaning of section 25, and he 
relies upon the case of Emperor v. Mahomed 
Ibrahim (1), where a statement made 
by an accused to a Police Officer that 
a box, which he was found carrying away 
at night, belonged to him, was held to be 
admissible, inasmuch as it did not amount 
directly or indirectly to an admission of 
a criminating circumstance. There is 
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of course no doubt that a statement of a 
self-exculpatory kind, which, if true, is 
in favour of the accused, is admissible, 
in spite of the fact that, if it is shown to' 
be false, it raises an Inference of guilt; and 
a distinction must be made between such 
statements anGstatements which, although 
intended to be made in self-exculpation 
and not as a confession, nevertheless con¬ 
tain an admission of an incriminating cir¬ 
cumstance, on which the prosecution 
relies. Instances of the latter class of 
statements aie to be found in Imperntrix 
v. Paniharinath (2) and Queen-Empress 
v. Javeoharam (3). The leading cases 
on the subject are collected in the judg¬ 
ment of Carnouff, J., in Barindra Kumar 
Chose v. Emperor ^4) and I agree with 
his conclusion that it is for the Court to 
decide, according to the particular cir¬ 
cumstances of each case, whether a state¬ 
ment of an accused amounts to a confes¬ 
sion or not. In this particular case the 
statement of accused No. 16 that Mahomed 
Jaffer and Mahomed Karim had given him 
the ammunition is clearly of an incrimi¬ 
nating kind, inasmuch as both Mahomed 
Jaffer and Mahomed Karim are alleged 
by the prosecution to have been members 
of the same gang of dacoits as the one 
to which the accused No. 16 is charged 
with having belonged. The mere fact that 
the accused in making his statement may 
have intended it to be self-exculpatory 
is insufficient. The real test is, what is 
its effect: and, having regard to the cir¬ 
cumstances I have mentioned, there can, 

I think, be no doubt that it is a statement 
which can properly and would presumably 
be relied upon by the prosecution as a true 
statement and an admission that he was 
associated with members of the alleged 
gang of dacoits. 

The case is in some respects similar 
to that of Queen-Empress v. Javecharam 
(3) where a statement of one accused that 
he had received certain property, which 
was alleged to have been stolen, from his 
co-accused was held to be inadmissible 


(2I 6 B. 341 3 Ind. Dec. (n. s.) 479. 

(3) 19 B. .3631 10 Ind. Dec. (n. S.) 245. 

( 4 J 7, Ind. Caa. 359; 37 C. 467 at pp. 520, 5231 

14 C. W. H.XH41XX Cr. D. J. 453. 


(1) 5 Bom* h. R; 3 
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as being an admissible of a criminating 
circumstance, on which the prosecution 
evidently relied. 

Following this and similar rulings, I hold 
that the statement in question is inad¬ 
missible under section 25 of the Evidence 
Act. 

W. C.A. Order accordingly. 


RANGOON HIGH COURT. 

Criminal Revision Petition no. 651 

of 1922. 

January 4, 1923. 

Present: —Mr. Justice May Oung. 

AH 1*1 N and another—petitioners 

versus 

EMPEROR— Respondent. 

Burma Gambling Act{ 1 of 1899), s. 12 —Offences 
contemplated by section—Duly of Court—Essentials 
to justify conviction —■ Informer, statement of. 

Section 12 of the Burma Gambling Act con¬ 
templates at least four distinct offences in relation 
to a common gaming house, and it should be 
explained to an accused person the exact charge 
he is called upon to meet. [p. 72, cols. 1 & 2 ] 

In order to justify a conviction under the above 
section, there must be evidence of actual know¬ 
ledge on the part of the accused, [p- 72, col. 2.] 
There is no justification in law for making 
use of the statement of an informer to the deteri- 
ment of a person accused under the Burma Gambl¬ 
ing Act. [p, 72, col. 2.) 

Mr. De Glanville , for the Petitioner. 
ORDER. —This is a petition for revision 
of the judgment of the Head-Quarters 
Magistrate of Akyab finding the petitioners 
Ah I/in and Ah Kaing, guilty under sec¬ 
tion 12, Burma Gambling Act. Their ap¬ 
peal to the Court of Sessions Judge, Arakan, 
was dismissed. 

Tne facts are simple:—A shop belong¬ 
ing to the petitioner Ah Kaing was raided 
and from 30 to 40 persons were found 
have been engaged in gambling in an inner 
room. In the stampede that followed, 
seven persons (not now before me) were 
arrested and various gaming instruments 
and some money were seized ; these persons 
have since been convicted under section 11 
of the Act. 

The house was entered under the pro¬ 
visions of section 6 and the following pre¬ 
sumptions, therefore, arose under section 
namely:— 

x. That the house was used as a common 
gaming house; and 


a that the persons found therein were 
there present for the purpose of gaming. 

Neither Ah I/in nor Ah Kaing was present 
at the time of the raid. Ah Kaing is 
a wealthy P. W. D. contractor and one of 
the elders of his community. He does 
not live in the shop nor does he do business 
therein. The shop is managed by one Ah 
See, who was, however, not in Akyab on 
the day of the raid. The first petitioner, nh 
I/in, is Ah See’s assistant and was arrest¬ 
ed because, as stated by the arresting 
officer, he admitted that he was in charge 
of the shop. 

The learned Magistrate, when calling upon 
Ah I/in and Ah Kaing to show cause against 
conviction, explained to them that they 
were “ charged under section 12 of the 
Burma Gambling Act for owning and occu¬ 
pying and having the use of the shop in ques¬ 
tion as a common gaming house on the 
30th June 1922," section 12 runs: 

" Whoever, (a) being the owner or occu¬ 
pier, or having the use of any house, etc., 
opens, keeps or uses the same as a common 
gaming-house ; or 

(b) being the owner or occupier of any 
house, etc., knowingly permits the same 
to be opened, used or kept as a common 
gaming house ; or 

(c) has theoareor management of, or in 
any manner assists in conducting the busi¬ 
ness of any common gaming-house; or 

Id) Advances or furnishes money for the 
purpose of gaming with persons frequent¬ 
ing any common gaming-house shall be 
liable.... • # • ... »—•...... • . 

When examining Ah I/in, the learned 
Magistrate asked him, “ Did you occupy 
the nouse in question for the purpose of 
gambling ? and also instruments of gaming 
by way charge for the use of them or the 
house (sic) ? ” the reply was—■'* No Sir; 
I am the salesman of the shop owned by 
Ah Kaing. ” 

Ah Kaing*s examination ran:— 

0 —The shop in question is yours ? 

A —Yes Sir. 

Q —Did you occupy it for gaming with 
commission ? 

A —No Sir.” . 

In the result, Ah I/in and /ih Kaing 
were declared guilty under section 12 
of .the Gabmbling Act. 
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-This is most unsatisfactory. The sec¬ 
tion contemplates at least four distinct 
offences in relation to a common gamij.g 
house, an.l it is only fair to an accused 
person tj explain to him the exact charge 
he is called unon to meet. 

The learned Additional Sessions Judge's 
findings were— 

As to Ah Din :— 

" Ah Lin is Ah Kaina's salesman. There 
is nothing to show that he was present 
at the time of entry but he was in charge 
of the shop at the time, according to Ah 
See's evidence (D. W. No. 9) and probably 
escaped with others, I do not see how 
any other conclusion can be arrived 
at than that he bad the care and manage¬ 
ment of the shop, and that he assisted in 
conducting the business of the common 
gaming bouse held there. " 

As to Ah Kaing:— 

“ Ah Kaing admits that the shop is his. 
I presume the Court has convicted him 
under section 12 lb) of the Act. I consider 
it fair inference that Ah Kaing knew 
that the house was being used as a com¬ 
mon gaming house. There is some diver¬ 
gence of opinion, as to how far this shop 
is from his house but I do not consider 
that the keeoing of th s common gam ng 
house for a month could go on without 
his knowledge." 

Ah See did not say that Ah Lin was in 
charge of tne shop at t;,e time. He said, 
that Ah Lin was his assistant, and, later, 
that Ah Lin was kept in charge of the 
shop during his absence. It is possible 
that Lein is a mere slip of the pen for Lin 
but I cannot assume this to be so against 
a person charged with committing a crime. 
Be that as it may, there is no evidence 
that Ah Lin lived on the premises or that 
he was present at any ti me on the day of 
the raid. There were other shopmen em¬ 
ployed there.. The only tangible thing 
against him is that he admitted to the 
Deputy Superintendent of Police at the 
Police Station that he was in charge of ti e 
shop. However, even if this were relev. nt 
it must be noted that this alleged adr issic n 
was not put to Ah Lin, and at no time 
was he called upon to plead to a spec!! c 
charge under section 12 ( c ). I do not 
consider it proper, therefore, to confirm 
his conviction. 


As to A]i Kaing, the case against him 
is still weaker. Not only was he not in¬ 
formed of the specifc choree rprimt l.im 
but the conviction is entirely bafec’ cn a 
presumption wl.icl did not arise ui der 
section 7. In order to justify a conviction 
in such n case there must be actual evidence 
of knowledge on the part of the accused. 
This knowledge has been presumed from 
the alleged fact that the place had teen 
kept as a common gaming house for 
a month. There is no admissible evidence 
as to this on the record. The only place 
in which the allegation appears is on page 
5 which gives the informer’s statement as 
recorded by the District Magistrate prior 
to issuing a warrant. There is no justifi¬ 
cation in law for making use of such 
statement to the detriment of an accused 
person. 

The conviction and sentences are set 
aside. The fines will be refunded. 

I deem it necessary to remind the Courts 
below tl at very strict attention to matters 
of detail is essential. 

w. c. a. Conviction set aside. 


PATNA HIGH COURT. 

Criminal Revision No. 257 of 1923. 

Jm.e 8, 1923. 

Present ;— Justice S:r B. K. Mi-llick, Kt., 
and Justice Sir John Bucki.ill, Kt. 
ABDUL HAMID —Accused—Petitioner 

versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of 1898). 5. 
502, scope of—Absence of accused—Trial when 
can proceed — Jurisdiction — Defect, whether cured 
by consent of accused—Poirt not raised at trial 
— Revision—High Court, whether can interfere. 

Section 205 of the Criminal Procedure Code 
applies only to cases in which the Magistiate has 
issued a summons in the first instance. It does 
not apply to a case where the accused has been 
arrested without or after the issue of a warrant, 
[p 73. col 2.] 

When a Magistrate has no jurisdiction to hear 
a ea k e in the absence of the acenised, jurisdiction 
cannot be conferred by any consent on the part 
of the accused. [p 73. eol. 2.] 

Tne fact that the accused does not take objection 
to the triul on the ground that the ( onrt has no 
jurisdiction to proceed with it would not debar him 
from raising the same point in a- petition for re¬ 
vision before the High Court. The delect i6 not 
cured by section 337 of the Code, (p, 74, col, i.j 
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Revision from a decision of the* Sessions 
Judge, Purnea, dated the 3rd April 
1923, affirming that of the Sub-Divi¬ 
sional Mag’strate, Araria, dated the 31st 
Jan uary 1923. 

Messrs. Yunas and Reyasat Husain, for 
the Petitioners. 

JUDGMENT. 

Mullick, J .—It is most unfortunate that 
there must be a re-trial in this case. 

Of the four accused persons tried by the 
Sub-Divisional Magistrate, Araria, Bati Lai 
appeared on the 8th July 1921, Abdul 
Razak and Sultan on the 23rd August 1921 
and Abdul Hamid on the 2nd September 
1921. The next material date was the 17th 
March 1922, on that date all the accused, 
with the exception of Abdul Hamid were 
present and the Court recorded the follow¬ 
ing order : “ Accused Hamid absent. Said to 
be ill. Applies for appearance by Mukhtar. 
Permitted. Three prosecution witnesses 
examined at length. To-morrow for 
further hearing. " 

It appears that a Mukhtar; named Babu 
Sheo Naudan Lai, was permtted to repre¬ 
sent Abdul Hamid, and some witnesses 
for the prosecution were then examined- 
in-ch'ef on various dates in his presence 
between the 17th March and the 19th May 
when the Court recorded the following 

order :— 

. “Accused Hamid abent. Sa : d to be 
ill.. Permitted to appear through Babu 
Bajrang Sahay, Mukhtar. ” 

The reason for appointing another Mukh¬ 
tar to represent Abdul Hamid, is not stated 
in the order, but a possible reason has been 
suggested by the learned Counsel for the 
petitioner to which reference will be 
presently made. Between the 19th May and 
27th July more prosecution witnesses were 
examined-in-ch ef. On this last mentioned 
v date Abdul Hamid attended and on the 
29th July a charge under section 420, Indian 
Penal Code, was framed against him and 
his three co-accused. Oa the 15th August 
Babu Charu Chandra Majumdar ap¬ 
peared for him and the cross-examination 
01 the witnesses for the prosecution began 
on that date in his presence and the case 
Continued till the 31st January 1923, when 

1 ended in the conviction of all the 

accuied. v . 


Now, the point made before us is, that 
the trial is bad because the Deputy 
Magistrate had no power to allow Abdul 
Hamid to be represented by a Mukhtar 
and to hear the examination-in-chief of 
the prosecution witnesses in his absence. 
I think this contention must prevail. Sec¬ 
tion 205. Criminal Procedure Code, applies 
only to cases in which the Magistrate has 
issued a summons in the first instance. 
It does not apply to a case such as the pre¬ 
sent where the accused has been arrested 
without or alter the issue of a warrant. 
It would also appear that Abdul Hamid 
never asked to be represented by a Mukh¬ 
tar or Pleader, but I doubt whether the 
defect in jurisdiction would have been 
cured even if there had been an 
express request on his part ; f 0 r if the 
Magistrate had no jurisdiction to hear 
the case in the absence of the 
accused jurisdiction could not be con¬ 
ferred by any consent. The Magistrate 
seems to have been under the erroneous 
impression that Abdul Hamid had made 
a petition and the fact seems to be that 
the accused Abdul Razak signed and filed 
a petition the body of which purports to be 
a petition by Abdul Hamid requesting for 
permission to appear by pr 0 xy. It does 
not appear that Abdul Razak had any autho¬ 
rity to make any application on behalf 
of Abdul Hamid and the petition is un¬ 
intelligible unless it be taken as a request 
by Abdul Razak to allow Abdul Hamid 
to be represented by pr. xy in order that the 
case against Abdul Razak might not be 
further delayed. The order passed upon this 
by the Magistrate was that Abdul Hamid 
was tn be represented by Mukhtar, Babu 
Sheo Nandan Lai ; but this gentleman 
was not Abdul Hamid's Mukhtar at all 
and how he came to be appointed is not 
known. In Abdul Razak’s petition it was 
prayed that either Maulvi Fariduddin or 


Babu Bajrang Sahay might be appointed 
to represent Abdul Hamid and it seems 
that on the 19th May, finding that, Babu 
Shto Nandan had no authority to appear 
for Abdul Hamid, the Magistrate recorded 
an order permitting Bajrang Sahay to 
represent him. 

► Therefore, in this case the Deputy Magis¬ 
trate’s order was had for two grounds; 
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firstly, because it was not a case in which recorded in the deed was fraudulent 
a summons had been issued and, secondly, and he produced a registered conveyance 
because the accused had not asked fcr per- of the same lands to him by the same 
mission to appear by his Pleader or Mukhtar. defendants. 

The fact that the accused did not take The Trial Court held that respondents 
the objection in the Trial Court does r ot failed to prove execution of the deed of 
appear to me to be material. If the defect sale and dismissed tbeir suit. . , 

could be cured by section 537 » Criminal Respondents appealed and the District 
Procedure Code, his acquiescence world Court held thattheir suit was not maintain- 
have been an important factor, but as, in able because no action undei sections 71 
my opinion, there was a complete absence and 76 of the Registration Act had been 
of jurisdiction to hold the trial in his ab- taken. . . * 


sence the question of the application of sec¬ 
tion 537 does not arise _ 


Petitioner then applied for sanction to 
prosecute the first respondent for forgery 


Case remanded . 


The result is, that the conviction and 0 f the document which he had claimed 
sentence passed upon Abdul Hamid will to register, and the Trial Court sanctioned 
be set aside and the case will be remanded the prosecution. 

to the Sub-Divisional Magistrate of Araria The first respondent appealed to theDiS; 
for a de novo trial. trict Court which set aside the sanction 

The petitioner will surrender before the 0 n the ground that the proceedings inres- 
District Magistrate when called upon to pect of which it was grantd were without 
d 0 so jurisdiction and were,therefore, a nullity, 

Buoknill* J.—I agree. so th.it the evidence recorded therein 

K s D Case remanded . couln not be used as a basis for a sanction 

■ «- to prosecute. 

Petitioner now asks me to set aside the 
District Court's order on the ground that 
QANnnON HIGH COURT. thelearned Judge was wrong in law inhold- 

Civ“T?°?onTo 9 OK I 9 -. ing that the original Court had no jusns- 

^ivii. *1' 'diction to grant sanction. 

„ #. T nit-ice Heald. The relevant words in section 195 of the 

P r 4 r>TTT \717 _ Appelf ant Code of Criminal Procedure are as follows. 

ABDUD A ^;;” APPEI<LANT “No Court shall take cognizance of any 

, fAT tvrr ttn and another— offence described in section 463 or punish- 

MAUNG r^po^ents able under section 471.of the Indian 

„ , . . Code (Act V of 1898), S. Penal Code when such offence has been com- 

iJZ—AtbUcdbilUy of section —" Any proceeding” mitted bv a party to any proceedings in any 


RANGOON HIGH COURT. 

Civil Revision No. 9 of 1922. 
February 12, I 9 2 3 * 

Present:- Mr. Justice Heald. 
ABDUD AZIZ—Appellant 

versus 

MAUNG TIN and another— 

Respondents. 

Criminal Procedure Code [Act V of l8 9fy, 
e— AObllcdbillty of section — Any proceedin 


^rr^p;;Zdl^ . '* r . ’ Courtin respect of a document produced or 

The provisions of section 195 and given in evidence in such proceeding, ex- 

Procednre ^LS^etricted t 0 P a "judidil pro- cept with the previous sanction, or on the 
ZlZt complaint,of such Court,or of some other 

^vision against an order of the District Court to which such Court is subordinate. 
Court, Pegu, in Civil Appeal No. 141 It will be noticed that the words used 


of 1921. 

Messrs. Keith and 
Appellants. 


Appeal No. 141 It will be noticed that the words used 

in the section are “ any proceeding/* 
Davies, for the not “ any judicial proceeding." The dis¬ 
tinction is important in view of the defi- 

• ... . - ^ • p 


Mpws B. Couesjee- and De Glanville , nation of “ judicial proceeding " given in 


for the Respondents. 

JUDGMENT.—Res 


section 4 (m) of the Code of Criminal Pro- 


ngainst certain defendants to enforce There can be no doubt that there wa 9 
registration of a deed of sale of certain lands in this case a “ proceeding " or a “ Court;" 
to them. . that the respondents were parties to that 

Petitioner was allowed to be implead- proceeding, and that the document in 
ed because he objected to the registra- respect of which sanction was asked was 
* tiau on the ground that the transaction produced by the respondents .in th*t 
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proceeding. It does not matter whether 
the proceeding was a judicial proceed¬ 
ing or not. It was sufficient for the 
purpose of sanction that there was a pro¬ 
ceeding in the Court and that the 
document was produced in that pro¬ 
ceeding by a party thereto. If there had 
been no proceeding no sanction would 
have been necessary. 

It seems to me perfectly clear that the 
oiriginal Court had power to grant sanction , 
but the question then arises whether or 
not that sanction was rightly granted. 
It hc*s been autilioritively held that sanc¬ 
tion must be based on legal evidence. 
This consideration has been held to 
vitiate a sanction based on Police 
reports, on an affidavit sworn before a 
Magistrate whohad nopower to administer 
the oath, ana on an investigation held under 
section 202 of the Code of Criminal Pro- 
cedure, but I have been unable to find and 
have not been referred to any casein which 
a sanction has been revoked, on the ground 
that it was based on evidence taken in pro¬ 
ceedings which were subsequently held 
to be bad, because certain steps which 
were held to be necessary preliminaries 
to the institution of the suit had not Icon 
taken. In this case the Court had on the 
pleadings, fi 11 jurisdiction to try the sr.it. 
It had power to record evidence on cath, 
and, in my opinion, the evidence so 
recorded did not become any the less 
legal evidence because it subsequertly 
appeared that the plaintiff in the 
suit had omitted to take certain steps 
which the Appellate Court considered 
necessary before the suit could be 
instituted. I am of opinion, therefore, 
that the evidence on which the sanction 
was based, was evidence on which such 
a sanction could legally be based. 

I have considered that evidence, and 
I am further of opinion that it is sufficient 
to warrant the sanction to prosecute the 
first respondent. The document which 
he produced purported to have been exe¬ 
cuted on the 29th of March 1921. 

The oral evidence which is on the record 
casts grave doubts on its authen* 
ticity, and those doubts are confirmed 
by the fact that, there was no reference to 
« v ^°J ume nt in a petition to the 

Sub-E.#gi*trar which the firnt respondent 
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is said to have hied on the nth oi Apiil 
1921, and in which he objected to the regis¬ 
tration of the deed in favour of the presei 1 
petitioner. If the deed on which he now 
relies had been in existence at that time, 
lie could hardly have failed to reler to it 
or produce it, and I fail to see how he 
could explain the discrcpency between 
its contents an<f those cl his application. 

Under these circumstances, I hold that 
the sanction was rightly giver, and I set 
aside the order of the District Court 
revoking it. 

W. c. a. Application dismissed. 


CALCUTTA HIGH COURT. 

Criminal Revision No. 167 of 1921. 

May 4, 1921. 

Present: —Mr. Justice Teunon and 
Mr. Justice Suhrawarch . 
vSHAHABAJ MANDAT— Petitioner 

versus 

BHAJAHARI NATH— Oppoiste Party. 

Criminal Procedure Code (Act V of 1898), 
s. 145 — Possession of auction-purchaser on date 
of initiatory order and two months before — Subse¬ 
quent dispossession—Proper order. 

In execution of a decree obtained against the 
prederessor-in-interest of the first party to the 
proceedings under section 145 of the Criminal 
Procedure Code, a tank and a house were purchased 
at an auction-sale by the second party. The 
auction-purchasers obtained possession of the 
tank in November 1918 through the Civil Court 
five days before the death of the judgment-debtor. 
It was found, however, that, notwithstanding the 
delivery of possession, the first party continued 
to be in possession up to the day when proceedings 
were instituted. It was found further that the 
auction-purchaser took possession of the residential 
house in May 1920 but that on the date when 
the proceedings were instituted and for more 
than two months preceding that date the members 
of the first party were in possession: 

Held , (1) that so far as the tank was concerned, 
the Magistrate ought to have declared the first 
party and not the second to have been in poss¬ 
ession'; 

(2) that so far as the house was concerned, 
there must have been a dispossession of the auction- 
purchasers giving rise in their favour to a fresh 
cause of action and the Magistrate should have 
declared the first party to be in possession. 

Hazari Khan v. Nafar Chandra Pal Chow dry, 
40 Ind. Cas, 718; 22 C. W. N. 4791 18 Cr. h . J. 718, 
Kulada Kinhar Roy v. Danath Mir, 33 C. 331 
10 C. W. N. 2j>7; 2 C. L. J. 27x1 2 Cr. I*. J. 670 
(F. B.), followed. ' 
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Criminal revision against an order of the 
Depu^ Magistrate, Jangipur, dated Feb¬ 
ruary 18, ig?i. 

Babu Birbhiisan Dint, for the Petitioners. 
Babu Saiitosh Kumar Bose, for the Oppo¬ 
site Party. 

JUDGMENT.— This Rule arises cut of 
certain proceedings instituted under 
the provisions of section 145, Criminal 
Procedure Code. These proceedings refer 
to a tank known as Mirsagar and to a 
dwelling house which, we are informed, 
is now mere or less dilapidated. It appears 
that in execution of 0 decree obtained 
against the predecessor of the petitioners 
before us, who were the first party to the 
proceedings under section 145, these prop¬ 
erties and other properties were sold, 
and were purchased by the members of 
the second party who are the opposite 
parties in this Rule. It has then been 
found by the Trial Magistrate that on 
the 17th November 1918 the auction- 
purchasers obtained possession of the 
tank through the Civil Court. That pos¬ 
session was taken in the lifetime of the 
judgment-debtor, who is said to have died 
some five days after the delivery of pos¬ 
session. 

It has next been found that the auc¬ 
tion-purchaser took possession of the 
residential house on the 16th May 1920. 
In the execution proceedings terminating in 
the delivery of possession of the house the 
petitioners Nos. land 2, the son and widow 
of the original judgment-debtor, were 
impleaded as parties. The section 145 
proceedings were instituted on the 22nd 
January 1921. The Magistrate's finding 
on the evidence is that, notwithstanding 
the delivery of possession taken on the oc¬ 
casions which we have set ont, the members 
of the first party have continued all along 
to be in possession and, therefore, we e 
in actual possession on the day on which 
the section 145 proceedings were insti¬ 
tuted . . . 

Relying, however, on the decision cf this 
Court in Atul Hazra v. Uma Charan Chang- 
dar (1). the learned Trying Magistrate 
has made his final order in favour of the 
second party, and the question before 

(x) 33 Ind. Cm; S*2j *0 C. W.N. 79*, 17 Qt. I* 
J. 1S3123 C. h. J. 555 » 
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us is whether that order, on the facts and 
circumstances of the present case, can 
be supported. As we have already pointed 
out, the heirs and representatives of the 
original judgment-debtor have been in 
possession from the date of bis death some¬ 
time soon after the 17th November 1918. 
Their possession from that date onwards 
to the 22nd January 1921, in our opinion, 
should have been regarded as adverse 
to the auction-purchaser. In that view it 
follows that, in so far as the tank is con¬ 
cerned, the order made in favour of the 
second party cannot be supported. 

Then, with regard to the house the 
case of the auction-purchasers was not 
that they merely took formal possession, 
but that they took actual possession. The 
house, it is said, was found vacant, and 
the officer of the Court who delivered poss¬ 
ess 1 on actually inducted the representatives 
of the auction-purchaser into the house. 
The finding of the Magistrate is that, on the 
date when the proceedings under section 
145 were instituted and for more than 
two months preceding that elate, the 
members of the first party have been and 
are in possession It follows, therefore, 
that between the delivery of possession 
on the 16th May 1920 and the institution 
of the proceedings on the 2 2nd January 
1921 there must have been dispossession 
of the auction-purchasers giving rise in 
their favour to what may be called 0 fresh 
cause of action. In that view cf the matter, 
it is clear that the Magistrate’s order as 
regards the house is also not to be supported. 
In" support of the view that we take w'e 
may refer to the cases cf Hazari Khan 
v Nafar Chandra Pal Chowdry (2) and 
Kulada Klnkar Roy v Danesh Mir (3). 

In the result, this Rule is maue absolute, 
and the Magistrate’s order mace in favour 
of the second party with regard to both 
the house and tank is set a sice. 

k. s. d. Rule made absolute. 

(2) 40 Ind. Cas. 718J 22 C. W. N. 4791 x£ 
Cr. h. J. 718. 

(3) 33 C. 331 10 C. W. N. 257; 2 C, I#. J. 27*1' 
2 Cr. I«. J. 670 (P. B.). 
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LAHORE HIGH COURT. 

Criminal Appeal No. -51 of 1922, 

October 3T, 1922. 

Present : —Mr. Justice Moti Sagnr. 

LABH SINGH —Conv'ict —Appellant 

versus 

EMPEROR- Respondent. 

Penal Code ( Act XL V of i860), ss. 376, 458, 
conviction under—Separate sentences, legality of. 

The conviction of an accused person under sec¬ 
tions 458 and 376 of the Penal Code, and *he award- 
ing of a separate sentence for each offence is not 
illegal, as the two offences are not portions of the 
same transaction, the offence under section 458 
being complete as soon as a man breaks into a 
house at night after making the necessary pre¬ 
parations as specified in the section, irres¬ 
pective of bis committing any other offence, 
(p. 78, col. 2.1 

Ci imi al appeal from an order of the 
Sib-Divisional Magistrate, Kasur, exercis¬ 
ing enhanced powers timer section 30 of the 
Criminal Procedure Code, dated the 10th 
May 1922. 

Mr . Ghul.wi Rusal, for the Appellant. 

^neikh Niaz AH, fcr the Respondent. 


JUDGMENT. —The facts of this cose 
which have given rise to this appeal are 
fully stated in the judgment of the learned 
Magistrate, and may briefly be sum¬ 
marised as follows:— 

On the night of 20th December Inst one 
Musammat IsharKour was sleeping in her 
nouse with her two children, her husband 
having gene on a visit to her parents. At 
about midnight the appellant Labh Singh 
who was accompanied by another man 
Jawand Singh knocked at the door. On 
Musammai Ishar Kaur enquiring as to who 
was there, she was asked to open the doer 
which was chained from inside. M usammaf 
Ishar Kaur delayed in doing so, hoping 
that the intruders would go aw?>, but they 
forced the door of! its hinges and entered 
the house. The appellant, it is alleged, 
was armed with a ohhavi while Lis com¬ 
panion was carrying a thick dang. They 
threatened to kill the woman if she dared 
to shout. The story for the prosecu¬ 
tion is that Jawand Singh stood as guard 
ovtr her with the chhavi , while Labb 
kingn threw her on the ground and raped 
Jawand Singh is then said to Lave 
exchanged places with Labh Singh and 
to have also raped her. Both the cul- 

EmTi* n *® at awa >* As soon as they had 

Wt Muukmmat Ishar Kaur raised a hut and 


cry which brought several people on the 
spot to whom she re’ateo the whole stoiv. 
Mus am mat Ishar Kaur’s husband returned 
home four days after and 011 being 
apprized of the facts reported the matter 
to S rd«.r Rajindar Singh, Honorary 
Magistrate, who was residing in the same 
village. Sarcar Rajindar Singh is then 
said to have enquired into the matter, 
and on being assured of its truth to’ 
have given a rukka addressed to the 
Circle Inspector. The Circle Inspector 
is said to have recorded the report, 
and to have directed the husband to Thana 
Khali a. 

The appellant was charged on these 
facts under section 458 with having 
committed the offence of house-breaking 
by night after having made prepara¬ 
tions for causing hurt and also with 
the offence of rape under section 376. 
He has been found guilty, and sentenced 
to seven years’ rigorous imprisonment 
including three months’ solitary confin- 
ment under section 458 and to five years* 
rigorous imprisonment under section 376. 
Both sentences are to run consecu¬ 
tively. Labh Singh has preferred an 
appeal to this Court against his convic¬ 
tions and sentences through Mr. Ghulam 
Rasul, and it has been argued on 
his behalf that the evidence on the 
record is insufficient to prove parti¬ 
cipation of the accused in this crime, 
and that, in any case, separate convic¬ 
tions and separate sentences under 
sections 458 and 376 are illegal. The 
evidence in support of the prosecution 
story set out above consists entirely 
of the statements of Musammat Ishar Kaur 
and her daughter, Musammat Goran, aged 
about seven years who was sleeping in the 
same house and was an eye-witness 
of the crime. The latter has identified 
the accused, and has deposed to her 
having seen her mother being raped. 
No explanation has been offered by the 
accused as to why she should concoct 
a raise case against him, and there 
is no reason why her statement, which 
has obviously been given ingl* most 
natural and straight* orward _ manner, 
should not be believed. 

As to Musammat Ishar Kaur '3 testimony 
it is urged that it should hr rejected 
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as improbable and untrue because it 
has not been corroborated by any other 
independent evidence. I have read her 
statement, and cm of opinion that there 
is nothing improbable in it. She had 
no motive for setting up a false charge 
against Uabh Singh and it is hardly 
possible that any self-respecting woman 
would come iorward in' a Court of 
Justice to make such a humiliating state¬ 
ment against her honour unless it was 
absolutely true. As to corroboration, the 
evidence of her daughter, Musammat Goran, 
is, in my opinion, unite sufficient and 
I do not think one could expect a 

• better co robotation in such a case. 
After a catefnil review of the entire 
circumstances, I have no reason to 
doubt the veracity of either of the two 
witnesses and am of opinion that their 

• evidence correctly represents the inci¬ 
dents as they happened. The plea put for¬ 
ward by the accused that Musammat Ishar 
Kaur was carrying on a liaison with oi.e 
Babu Khatri wlom he once beat, end 

.that he has instigated a false case 
against him, has not been accepted by 
the learned Magistrate uho tiied the 
case, and after examining the evidence 
produced in suppo t of this plea, I have 
no doubt that his conclusion is correct. 

Ihe next question argued before me 
is the question relating to the legality of 
ser aiate conv ctions and separate sentences 
under sections 458 ar.d 376, Indian Penal 
Code. It is contended that house-breakirg 
by night was a necessary concomitant ol 
the offence of rape which, on the facts 
alleged, was the main, and in fact the 
only, object the accused had in vew. 
It is* consequently urged that the two 
offences, were portions of the same 
transaction, and that, when the accused 
had been convicted and sentenced for 
the main offence under section 376, 
a separate conviction and a separate 
•sentence under section 458 was wholly 
improper. I do not think that there is any 
•force in this contention, nor - do I think 
■ that the authority relied on in support 
of th 9 proposition, viz., Queen^Empress 
v. Main (1), * s i n ‘ Way applicable to 


this case. There the offences committed 
were those of house-breaking by i.ight 
in order to commit theft under section 
457 and thnft under section 379 , Indian 
Penal Code. It was held on the facts 
of that case that though a conviction 
udder each of the two sections would 
be quite legal, yet, having regard t 
the provision of section 71 of the Code 
only oi.e sentence for either of the 
offences in question should be awarded. 
The present case is one under section 
458, m which the gist of the offence 
lies in the offender’s committing house¬ 
breaking by night after his having made 
preparations of a particular description. 
Under this section the offence is com¬ 
plete as soon as a man breaks into 
a house at night after making the 
necessary preparations as specified in the 
section irrespective of his committing 
any other offence. Not so under section 
457 , where the substantive offence is 
ihe commuting of house-breaking in order 
to commit theft. It is obvious that if 
theft is also committed in such a case 
it is a part and parcel of the same 
transaction and not an offence for 
which a separate sentence is needed. 
I have, therefore, no hesitation in 
holding that the authority cited is wholly 
inapplicable and tlut the separate convic¬ 
tions and separate sentences passed in 
this case are quite in accordance with 
law. 

As to punishment, I see no reason 
to interfere with the sentences passed. 
The crime committed was of a most 
atrocious character and the accused 
must have known of the helpless and 
unprotected condition of the woman when 
he broke into her house. 

The case is one which requires exem¬ 
plary • punishment, and, taking every¬ 
thing into consideration, I do not think 
that the aggregate sentence of 12 years* 
rigorous imprisonment for the two offences 
is in any way improper. The result is 
that I uphold the convictions and the 
sentences and reject the appeal. 

w. c. A. Appeal dismissed . 


(1)93 B.70* 1 Be*. I* R. |«4* 12 lad. Dec, 
47* 
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LAHORE HIGH COURT. 

Criminal Revision No. 1043 °* 1922. 

October 30, 1922. 

Present: —Mr. Justice Moti Sagar. 
KUDRAT NATH— Convict- 

Petitioner 

versus 

EM P E ROR— R Es po nd en t . 

Penal Code (Act XLV of i860), s. 405 — 
Station Master failing to credit over-charge ok sale 
of tickets sold — Offence. 

An Assistant Station Master of the North-West¬ 
ern Railway, one of whose duties was to issue 
tickets to passengers and charge fares as fixed 
by the Railway, was convicted of an offence under 
section 405 of the Penal Code, in that he had made 
an over-charge of the aggregate amount over some 
of the tickets issued by him, and had not credited 
the excess realized to the Railway : 

Held, that, although the over-charges had 
actually beenmade and their payment deliberate¬ 
ly withheld from the Railway, accused could not 
be convicted under section 405 of the Penal Code 
as he was not a tru c tee within the meaning of 
that section. 

Criminal revision against an order of 
the Sessions Judge, I.yalipur, dated the 
12th Ju: : e 1922, modifying that oi Magis¬ 
trate, Lyallpur, dated the 4th May 1922. 

Mr. Rim Chanel Manchanda, for the 
Pet tuner. 

Sheikh Niaz Ali, for the Respondent. 

JUDGMENT. —The applicant Kudrat 
Natn has been convicted in his capacity 
of a public servant on two counts, of 
committing ciiminal breach of tiust as 
defined in section 405 of the Indian Penal 
Code, and has been sentenced under 
sectiun 409 of that Code to three 
months' simple imprisonment on each 
count, the sentences to run coneuriently. 

Kudrat Nath was an Assistant Station 
Master at Jhok Ditta Railway Station 
in the Lyallpur District, and one of his 
duties was to issue tickets to passeng¬ 
ers and to charge faies as fixed by 
the Railway. He was provided with a 
register m whichhe was requiiedto enter 
all monies realized by the sale of tickets 
and then periodically to submit copies of 
»hose entries to tne higher authorities 

Hu , a J vlew to their being audited and 
Checked with the tickets when collected. 

* appears that in the months of August 
September ig 2 i, the petitioner ran 
°* P n “ ted tickets and had to issue 
caid tickets to the passengers with 
amount of fares chargeable endorsed 


thereon in his own band. The story 
for the prosecution is that the petitioner 
made an oveicharge of the aggregate 
amount of Rs. 5-0-6 in the month of 
August and of Rs. 1-5-6 in the month 
of September over some of the tickets 
issued during these months, and did 
not credit the excels so realized to the 
Railway. The alleged embezzlement was 
detected when the tickets were collected, 
aid checked with the returns submitted 
by the petitioner. The accused admit¬ 
ted that the fares entered in the returns 
(which according to the rates fixed by 
the Railway weie correct) did not tally 
with those entered on tlie tickets, but 
pleaded tlatthe discrepancies weie the 
lesult of oveisight due to pressure of 
work and his not keeping good health, 
-he learned Sessions Judge did not accept 
this explanation and after a careful 
consideration of all the circumstances was 
of opinion that the prosecution had 
succeeded in establishing tlat the over¬ 
charges had actually been made and 
their payment deliberately withheld fiom 
the Railway. In my opinion this find¬ 
ing is fully justfied by the evidence 
on the record and as a Court of 
Revision I am not prepared to go 
behind it. 

The only question which requires con¬ 
sideration is, whether the petitioner was 
a trustee within the meaning of section 
405, Indian Penal Code, in respect of 
tie money so realized. I am dearly 
of opinion that he was not. A trustee 
is a person in whom is invested the 
legal or formal interest in property, 
the equitable or beneficial interest vest¬ 
ing in and belonging to some other 
person. In the present case it is be¬ 
yond doubt that the legal and the 
beneficial interest both vested in and 
belonged to one and the same person, 
viz. the petitioner, tie Railway having 
no beneficial interest in the money 
dishonestly recovered and in fact in direct 
contravention of their own instruction. 

It is clear, therefore, that whatever 
other offence the accused may have 
committed, it is not the offence of 
criminal breach - of trust aa defined in 
section 405 of which he has been con¬ 
victed by the Goufto below. 
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I allow t ie revi icn and setting aside 

the conviction acquit the accused 

c A> Revision allowed. 


Um 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision No. 128-B of 192?. 

April 25, 1923. 

Present: —Mr. Kotval, A. J. C. 
NILKANTH and another— 
Party No. 1— Applicants 

versus 

SURYABHAN and others—Party No. 2 
NATHMAL— i 'arty jno. 3— 

Non-Applicants. 

Criminal Procedure Code {Act V of 1898). ss. 
XA , .39 —Order of attachment, when can be 

passed-—Magistrate, duty of—Magistrate refusing 
to make inquiry—Revision—High Court, power of . 

An order under section 140 of the Criminal 
Procedure Code attaching the subject-matter in 
dispute can only be passed after the Magistrate 
has taken evidence under section 145.. and h3S 
satisfied himself ihat none of the parties was in 
possession, or that he is unable to satisfy himself 
Is to which of -them was in possession. 

Where a Magistrate ref uses to make an inquiry 
under section 145(4). proceeding cannot be 
held to be one under that section so as to bar 
the jurisdiction of the High Court to revue his 

order. 

Criminal revision of an order of the 
Sub-Divisional Magistrate, hirst Class, 

Chandur Taiuk, dated the 13th June 1923. 
in Miscellaneous Criminal Case No. 4 of 

I9 Mj. R. R- Jaiwant , for the Applicants. 
Mr. A. V. Khare, for the Non-Applicants. 

JUDGMENT. —The proceeding of the 
Magistrate cannot be held to be one under 
section 145, Criminal Procedure Code. The 

proceedings were commenced By a pre¬ 
liminary order on the 26th April 1922. 
On the 4tb and 6tb May 1922 written state¬ 
ments were taken. On the 25th May 
a new claimant was added to party No. 
2 and the site in dispute was attached. 
The parties undertook to produce a map 
at the next hearing which was fixed for 
the 15th June 1922 and the witn sses pre¬ 
sent were boun<rovei to appear on that day 
when the case was brought to > termina¬ 
tion In the manner appealing In the follow 

^' ,< The parties are present but have not 
ptodu ed a map. 3 I cannot waste my time 


by giving further opportunity for the 
production of the map. One further ap¬ 
plicant comes forward for inclusion in party 
No. 2. The parties are all examined 
shortly by the Court and an order written 
after consultation of the main jiarties. ” 
The Magistrate states in his order that 
he has not taken evidence of all the patties 
as it would be an interminable business 
-and no useftd result would be gained 
thereby. He thinks that an order u. der 
section 145 would not serve the interests 
of justice as whosoever was declared 
to be in possession would be in a position 
to appropriate the subject-matter in d s- 
pute, which was a heap of earth. He also 
thinks that after taking evidence he 
would not be in a position to aujndicate 
who was in possession at the time of the 
preliminary order. He, therefore, passes 
an orcer under section 146. Apparently, 
the Mag’strate seems to think that an oraer 
under that section can be passed without 
any enquiry at all. But the section states 
that the Magistrate may attach the sub¬ 
ject of dispute only if he decides that none 
ol the parties was then in possession or 
that he is unable to-satisfy himself as to 
which of them wr.s i. possessi-m. Until 
he has taken evidence under section 145 
he cannot decide or satisfy himself as above. 
There must, therefore, be a proceeding under 
section 145 belore an order under section 146 
can be passed. The Magistrate has here 
refused to make an enquiry under section 
145 (^). Tor tliis reason his proceeding 

cannot be held to be in substance one under 
section 145 so as to bar this Court's juris¬ 
diction to revise his order. The Magistrate 
is not justified in ass uni ng that he will 
not be in a position to adjudicate who was 
in possession at the time of the preliminary 
cider and ignoring the provisions of sec¬ 
tion 145 on that ground. 

I set aside the Magistrate's order attaching 
the subject in dispute. The case will, 
if des red, be proceeded with in accordance 
with law. This order governs also Cri- 
mual Revision No. I57-B of 1922. 


W. C. A. 


Order ut aside. 
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CALCUTTA HIGH COURT. 

Original Civil Su,t No. 4 of 1922. 

February 3, 1923. 

P/es.nt: —Mr. Justice Page. 
SEODOYAL KHEMKA and others— 

Plaintiffs 

versus 

JOHARMULL MAN MULL and others 


—Defendants. 

Limitation Act ( IX of 1908), s. 22, Sch. I, 
Art. 177— Amendment of plaint, when permissible 
— Addition or substitution of Put ties — Court, powers 
of — Partnership—Stranger joining member, status 
of — Firm, whether can become member —" Firm ," 
meaning of—Official version of an Act, value of 
—*Evidence Act (I of 1872), s. 78, scope of. 

A Court has jurisdiction to add or substitute 
parties suo motu untrammelled by the provi¬ 
sions of the Limitation Act, but it is not entitled, 
when making amendments, to effect the substi¬ 
tution or addition of parties to disregard the pro¬ 
visions of that Act. [p. 83, col. 1.] 

A firm as such is neither a person nor an entity 
and, therefore, cannot be a member of a partner¬ 
ship. The term “ firm ” is merely a collective 
name for the individuals who are members of the 
partnership, [p. 84, cul.2.] 

Ex parte Blain, In re Sabers, (1879) 12 Ch. D. 
522 at p. 533; 41 L. T. 46; 28 W. R. 334 and 
Sadler v. Whiteman, (1910) 1 K. B 868 at p. 889; 
102 L. T. 472; 26 T. L. R. 372; 54 Sol. J. 375, 
referred to. 


in considering the terms of an Act of the 
Legislature the version of the Act contained in 
the Acts printed and published by order of the 
Government, and not the version set out 
in the Gazette is the accurate and true version 
of the Act which the Legislature enacted, 
[p, 86, cols. 1 & 2.] 

26 C. W. N. cl, dissented from. 

Under Art 177 of the Limitation Act, 1908, as 
amended by Act XXVI of 1920, ninety days from 
the period within which an application to bring 
legal representatives on the record should be 
made is ninety days from the death of the party, 
(p. 86, col. 1 .J J 

A stranger who ia jointly interested with a 
member of a partnership does not thereby become 
ft partner in the partnership itself, [p. 87, coL 1.] 

Ex parte Barrow, (1815) 2 Rose 252 and Cox 

▼. Hickman, (x86o) 8 H. L. Cas. 268; 9 C. B. 

\ N i s ') 47 : 30 L. J. C. P. 125; 7 Jur. (n. s.) 105; 

3 T * X -r? 5 ’ 8 W * R * 754/* 11 E. R. 43U *25 R. R. 
X48; 142 B. R. i 9# referred to. 

In a suit by certain members of a partner- 
ship for a declaration that the partnership is dis- 
solyed, and for accounts, enquiries or incidental 
reliefs, one of the defendants was sued as a fi m. 
Subsequently, the plaint was allowed to be 
•mended and the full names and description of 
the partners of the alleged firm were put in : 

Held, that the amendment did not amount 
to an addition of new parties, but was an amend- 
merely f 0 r the purpose of more clearly 
g»«ibing the parties who were already before the 

» nofc * therefore, fall within #ec- 
mPn aa oi the Limitation lot, (y. #5, ooh t.J — 


Mohunt Padmalav Ramanuja Das v. Lunmt 
Rani, 12 C. W. N. 8, Nistarini Dassya v. Sarul 
Chandra Majumdar, 29 Ind. Cas. 680; 20 C. W. 
N; 49; 22 C. L. J. 279, Subodini Debi v. Cumar 
Ganoda Kant Roy Bahadur, 14 C. 400; 7 Ind. 
Dec. (n. S.) 265 and Peary Mohan Mukerjee 
v. Narendra Nath Mukerjee, 32 C. 5821 9 C. W. 
N. 421, on Appeal 5 Ind. Cas. 404; 37 C. 229; 
7 A. L. J. 125; 7 M. L. T. 163; 14 C. W. N. 2611 
20 M. L. J. 171; 11 C. L. J. 220; 12 Bom. L. R. 
257; 37 I. A. 27 (P. C.), referred to. 

Section 78 of the Evidence Act is a permissive 
and not an exclusive section, [p. 86, col. l.J 

Mr. A N. Chauahuri (win. him Mr. 

K. P. Khaitan ), foi the Plaint iffs. 

Mr. S. R. Das, Advocate-General (with 
him Mr. W. W. K. Page), for Defend¬ 
ants Nos. 1 to 3. 

Mr. A . K. Roy, for Defendants Nos. 

4 and 5. 

JUDGMENT —The decision of the issues 
in this case involves the determination 
of s me interesting question re’ating to 
practice. The action was brought by the 
plaintiffs as three n embers of the firm 
of Natliuram-Ramkissen against the 
defendants who are, they allege, the other 
members of that firm. The action is 
brought for a declaration that the firm 
is dissolved, for accounts, enquiries and 
incidental relief. 

The facts are as follows:—The firm of 
Natliuram-Ramkissen has been in existence 
for s me seventy years, and from time to 
time has been composed of different mem¬ 
bers. On the 28th June 1918, the terms 
and conditions under which the partner¬ 
ship was from that date to be regulated 
and carried on, were set out in a memo¬ 
randum of agreeme t, called ' the Partner¬ 
ship Agreement. On the 18th March 1918, 
by a document of that date, the partner- 
si lip was dissolved, but it was agreed by 
all parties at the trial that that nolice of 
dissolution was not acted upon at the 
time, and that the partnership was con¬ 
tinued until 'the 14th July I9 I 9, when it 
was dissolved, except in so far as it re¬ 
lated to one of the businesses carried on 
by the partnership, the Banianship agree- 
n ent with Greaves, Cotton and Co., 
which under the special provisions of 
that Banianship agreement, was continued 
until August 1919. The partnership having 
come to an end, on the loth February 
1920 the plaintiffs, discovering that soma 
of the defendants had been using the firm, 
name of Nathuram-Ramkissen 6 respect 
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of businesses other than tk"Se cariied on 
by the partnership, c<*mplai »td that theie 
had been a wrongful u:erby ‘hose defend¬ 
ants of the partnership name. As a 
sequel to tl at al.egation, some of the 
defendants asserted that the partnership 
had not come to an end ; that all that 
had happened was that on the 14th July 
1919, certain members of the partnership 
had retired from it (members other than 
those who admitted using the firm name 
for their private purposes), and that the 
partners who remained were entitled to 
use the firm name after the retirement of 
those other partners. That involved an 
important issue cf fact between the mem¬ 
bers of the partnership, and one which 
the defendants have persisted in raising 
right up to the hearing of the suit. In 
paragraph 4 of the written statement of 
the defendants Jol armul! Khemka, Man- 
mull Khemka, Gui.gadhur and Uungarmull, 
it is alleged that the plaint-flEs, by mutual 
consent of the part ers, retired from tl e 
partnership, and that theieupon the assets 
of the partnership became the property 
of - the remaining partners, except the 
shares of the retiring partners which were 
to be repaid to them. Now, the partner¬ 
ship property is of great value, and a 
large portion of the partnership property 
was, aiter the dissolution, at first by con¬ 
sent, and since the 5th May 1915, under 
an arbitration agreement signed by all the 
partners, divided and distributed among 
the several members of the partnership in 
proportion to their shares under the 
Partnership Agreement. The time ft r com¬ 
pleting the distribution of the estate, how¬ 
ever, under the arbitration agreement, 
although extended from time to time, 
has long since expired, and the plaintiffs 
allege that, owing to the obstructive 
tactics of the defendants N's. 1 to 3, the 
arbitration proceedii gs have become in¬ 
effective and of little value, at d tl ey seek 
to have the partnership assets allocated 
to the several jjariners, in so iar as they 
are not already distributed, uh er an < rder 
of the Court. 

On the 3rd January 1922, this suit was 
commenced, and on the Oth September 
X922, Joharmull Khemka (one of the 
partners) died.’Up till the time when this 
suit was heard the real issue between the 


plaintiffs and defendants Nos. 1 to 3— 
there is no issue between tl e plaii tiffs and 
the other defendants—w-as, whetler there 
had been a dissolution, or whetler there 
had been merely a retirement cf ceitain 
of the members from the partnership. 
After Counsel f 0 r the plaintiff had opened 
the case at the hearing, however, the 
Advocate-General admitted lliat there 
had been a dissolution of the partner¬ 
ship, and he gave up the point that 
there had been a retirement of some 
of the partners by consent of the other 
partners. It was impossible, in face of 
the facts which the plaintiffs were in a 
position to prove, to persist in the allega¬ 
tion that there was not a dissolution, 
but merely a retiring of certain of the 
partners. The Advocate-General, how¬ 
ever, after he had given up this main con¬ 
tention, did not abandon his defence al¬ 


together, but he took two points either of 
which, he con tended, if decided in his favour,; 
must result in the suit being dismissed. 
The points were these: I11 the first place, 
he co 1 tended that the suit was wr 0 ngly 
constituted on the ground that the de end- 
ant No. 1 set out in the plaint Johar- 
mull-Manmull, was sued as a firm, and 
that he was in a position to prove that 
Joharmull Manmull was not the firm and 
that neither at the present time nor at any 
material time was there such a firm as 
Joharmull-Man mull. He further contend¬ 
ed that, assuming that he satisfied the 
Court that there was no such firm as 
Joharmull-Man mull, the suit was w*rongly 
constituted, because on the authority of 
two cases, Ramdoyalv.Junmenjoy Coend00 
(1) and Ambika Char an Guha v. Tarim 
Char an Chanda (2), it was necessary for 
the plaintiffs in a suit for partnership, 
accounts to Join as parties all the mem¬ 
bers of the partnership, and if Joharmull- 
Manmull, the firm, was not in existence, 
the suit was wrongly constituted because 
two members of the partneship Johar¬ 
mull Khemka and Manmull Khemka. 
were not parties to the suit, and, therefore, 1 
by reason of the provisions of section 22' 
and Art. 106 of Schedule I of tbe r 
Limitation* Act (IX of 2908), the suit;: 
must be dismissed. Now, by section 22j 

7 la*, ptc, (*. s.J 534.. 
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(k. a.) 

W.tf. 
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of the Limitation Act of 1908, it is pro¬ 
vided that: “ Where after the institution 
of a suit, a new plaintiff or defendant is 
substituted or added, the suit shall, as 
regards him, be deemed to have been in¬ 
stituted when he was so made a party," 
and by Art. 106, Scheiule I of the 
Limitation Act, the limitation for the 
time within which a suit for an account 
or for a share of a dissolved partnership 
must be brought is three years from the 
date of the dissolution. The Advocate- 
Gener .1, therefore, contended that, whether 
the dissolution took place on the 9th April 
or on the 14th July, in either case an 
application for leave to add Joliarmull 
Khemka and Manmull Khemka as defend¬ 
ants, or to substitute the names of those 
two persons for Joharmull Manmull, could 
not now be en:ertained by the Court, 
because any application for such an 
amendment would, he contended, be an 
application to put a new party upon the 
record, m^re than three years after the 
date of tie insolation of partnership. 
N)W, there is authority for the prjposi- 
tion that the Court has jurisdiction to add 
or substitute parties silo m^tn, untram¬ 
melled by the provisions of the Limitation 
Act, Under O. I, r. 9 or O. I, r. 10, 
sub-rule (2), but it is, in my opinion, 
rightly and finally settled that the Court, 
acting on its own intiative, is no more 
entitled when making amendments to 
effect the substitution or addition of 
parties under these two Orders, to dis¬ 
regard the provisions of the Limitation 
Act, than it would be entitled so to do 
if the amendment was made upon an 
Application by me of the parties, [v*de 
thee se of Ram Kinkar B'swis v Akhil 
O'tanira Chiudht*ri( \). Imam iliv, Balj 
Nath S ihu '4), l m J m-u i-din v Lilaihar 
(5). Gu'uvavy i v. Dittitnya (6) and the 
case of ^mhika Charan Gt$ha v. Tarini 
Oha an Chanda (2), which I have already 
referred to.] 


( 3 > 35 C 5to: it C W 350; 5 c. h- J 24a! 
‘ I,. T. 137 'P m. 

(*) 33 C. 613: 3 C. L . T. 571: nC W M 551. 

( 5 ) t4 A. 321; A. W. (1892) 104; 7 Ind. 
Dec. (h. 3.) 705. 

6 ) 28 B. ixj 5 Bom. L. It. 618. 


His Second contention was that, on the 
assumption that the suit was rightly con¬ 
stituted and that all necessary parties were 
before the Court, as Joliarmull Khemka 
died on the 6th vSeptember 1922 and an 
application had not been made to Cause 
his legal representative to be made a party 
within 90 days of his death (which is the 
time limited for such an application under 
Art. 177 of the hirst Schedule to the 
Limitation Act, 1908), the suit had abated 
by reason of the provisions of O. XXII, 
r. 4, and that, unless the Court granted 
an application to set aside the abatement 
under O. XXII, r. 9, the suit in that 
event also must be dismissed against all 
the defendants. He further contended that 
the time within which an application to 
set aside the abatement must be made 
was 60 days from the date of the abate¬ 
ment under Art. 171 of the First 
Schedule to the Limitation Act. 

Now, I allowed the defendants Nos. 1 
to 3 to amend their written statement in 
such a wav as to enable them to allege 
that Joharmull Manmull was not a firm, 
and evidence by both parties was adduced 
upon the issue as to whether or not 
Joharmull Manmull was a firm. By section 
239 of the Contract Act a partnership is 
defined as the “relation which subsists 
between persons who have agreed to 
combine their labour or skill in some 
business and to share the profits thereof/’ 
Now the facts, as I find them after having 
heard the evidence, are that Joharmull 
Khemka and Manmull Khemka were two 
brothers who with their families were 
living together, and were joint in food 
and worship; that these two brothers 
deposited monies from time to time with 
the firm of Nathuram-Ramkissen for the 
joint use of themselves a.nd their families, 
and that sums were drawn to meet the 
needs 0 f the two families by Joharmull 
Khemka or Manmull Khemka or their 
relations as occasion arose. On reierring 
to the Partnership Agreement, it is to be 
observed that, in setting out the shares 
of the different members of the partner¬ 
ship, the phrase occurs; “Joharmull Man- 
mnil’s share 5 -annas G-pies,” ■ nd there is 
no d>ubt that not only in this Partnership 
Agreemeat is found the phrase “Joharmull, 
Manrauil” but in the submission to arbitral 
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tion, an important document, the phrase 
also o.cuis, “Jcharmull Ma n mull/’ and 
Counsel for the plaintiffs contends that 
such a phrase necessarily indicates a 
partnership. The use of such an expression 
is some evidence, no doubt, of a partner¬ 
ship, but when the facts ar e known, in 
my opinion, the contention that these 
two gentlemen, Joh^rmnll Khemka a D d 
Man mull Khemka, were carrying on a 
partnership business in the firm name of 
Joharraull Man pull, is not made 0 ut. 

T hey were living with their families 
together in a joint establishment, and 
Man mull, who was called, said: "Uewere 
joint, Joharraull was buna brother; we 
sometimes under those circumstances used 
the words “Joharraull Man mull*' to 
indicate ourselves because we were always 
together, but we were never a partnership 
in the sense in which that term is used 
in section 239 of the Contract Act, and 
we n^vei carried on any business under 
that firm name. The witnesses were ashed, 
and I invited Counsel for the plaintiffs to 
suggest, what the business was which the 
firm of Joharmull Manmull was carrying 
on. The only answer given was a suggestion 
by Counsel for the plaintiffs that the 
business which was carried on by that 
firm was one of endeavouring to get as 
large a shar e as possible out of the profits 
of NTathuram-Ramkissen. 'pel 1 , I do not 
think that that contention is worth wasting 
much time upon. 

I have come to the conclusion that the 
name of “Joharmull Manmull/* although 
it is some indication of a partnership, is 
not in any way conclusive of the question, 
and when I consider how Johaimull 
Khemka and Manmull Khemka in fact 
acted in relation to the partner? hip docu¬ 
ments, I think it is perfectly clear that 
they were individual members of the 
partnership <>i Nathuram-Ramkissen, and 
that tney were not members of the 
partnership merely as being members of a 
firm of “Joharmull Manmull/* because in 
the Partnership Agreement as well as in 
the submission to arbitration, notwith¬ 
standing that the words “Joharmull Man- 
mull" appear in both these documents, 
the signatures in both are tho c e of 
Joharmull Khemka and Manmull Khemka 
UKhvidualJy, and there were other docu- 
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ments to the same effect which were 
produced. Now, under these circumstances, 
I find as a fact that there was no si.ch 
firm as Johannull-Manmull. That being 
so, I have to consider the contentions 
which are put forward on behalf of the 
defendants Nos. I to 3 by the learned 
Advocate-General. I take the first con¬ 
tention. It is a contention which has no 
merit in it whatever; it is a contention 
which was only thought of by the lawyers 
after the death of Joharmull Khemka in 
September 1922. It is admitted by these 
defendants that there was a partnership; 
it is admitted that Joharmull Khemka and 
Manmull Khemka were members of the 
partnership; it is admitted that there was 
a dissolutioi , and it is admitted that there 
is property belonging to the partner¬ 
ship which has to be accounted for and 
distributed among the members of the 
partnership. Orders and rules framed for 
procedure in suits and actions were creat¬ 
ed for the purpose of being the 
handmaid, and not the mistress of the 
law, and if the contention of the Advocate- 
General were to succeed, an otherwise 
rightly coi stituted suit would be defeated 
on grounds of the barest technicality. In 
my opinion, however, there is no sub¬ 
stance in this contention. A firm as 
such cannot be a member of a partnership. 

A partnership under section 239 is a 
relationship which subsists between 
persons; but a firm is not a person, it is 
not an entity, it is merely a collective 
name for the individuals who are members 
of the partnership. It is neither a legal 
entity, nor is it a person. [See per Lord 
Justice James in Ex parte Blain, In re 
Sawers (7), and per Lord Justice 
Far well in Sadler v. Whiteman (8)]. 

In Scotland the position is different, 
because in Scotland a firm is a legal 
person [vide Partnership Act, 1890, 53 & 

54 Viet. c. 39, section 4, sub-section (2) 
and the Note set out in Appendix 1 of the 
late Lord Lind ley’s book on Partnership, 
bth .Edition, 775]. A firm name, in truth, 
is merely a description of the individuals 
who compose the firm. It is that, and 

( 7 ) (*® 79 ) 12 Ch. D. 522 at p. 533J 4 r X,. T, 

4 28 W. R. 334. 

(8) (1910) 1 K. B. 868 at p. 889; 102 L. T, 
472; 26 T. L. R. 372; 54 Sol J. 375. 



Vok 753 


INDIAN CASBSj 



SBODOYAI, KHBMKA V . JOHAXlftUU, MANMULIf. 


it is nothing more. If that be so, not 
only would it have been impossible for 
the firm of Joharmull-Manmull, even if it 
had existed, to be a member . f the part¬ 
nership of Nathuram-Ramkissen, but 
the words “ Joharmull Manmull” as they 
appear in the plaint, are merely a descrip¬ 
tion of the individuals Johannull Khemka 
and Manmull Khemka who are in fact 
admittedly members of the firm of Nathu- 
lam-Ramkissei.. Neither Joharmull nor 
Manmull were in any doubt as to the 
individuals who were indicated by the 
te rn i “ Joharmull-Manmull.” Manmull in 
his evidence says that it was a description 
which they sometimes used to describe 
themselves, although he said “we were 
Separate individuals.” Moreover, no 
point was taken in the pleadings that 
these persons were wrongly described, 
and to make the matter even more 
clear when a writ of summons was 
served, although it was enaorsea “by 
Joharmull Khemka for Jobarmull-Man- 
mull,” Manmuli admits that it was 
a perfectly good service upon him 
and, acting upon that, these two 
gentlemen filed a written statement, 
and the written statement which 
they filed commences “written state¬ 
ment of Joharmull Khemka and Mau- 
mull ^Khemka suoa as Joharmuil-Mau- 
mull. Now, in my opinio;, in the 
pleadings as they stand, the defendants 
Jonarmnll Khemka ana Manmull Khemka 
are sufficiently described, and, in my 
opinion, those two gentlemen are be f ore 
the Court, and are parties to the suit. 
If an application were made to amend 

1 11 w nt so ^ to substitute for Johar¬ 
mull-Manmull the words “ Joharmull 
Khemka and Manmull Khemka,” such an 
amendment would not be an amendment 
by which a new party was added, but 
it would be an amendment merely for 

tT Q e rf- PUrp °? e ° more dearl y describing 
parhes who are already before the 0>urt. 

. a « apphcation would not, in my 

tation^A 1 ? ro! 1 "" sectior 22 of the W mi ' 
PadLt^ P* on - tt ii s I*' int Mohunt 

Ramanuja Das v. Lukmi Rani 

19 ). Ni star ini Dasya v. Sarat Chandra 


(V) la C, W. N. 8. 


Mojumdar (io), Suhodini Debt v. Cnnuzr 
Ganoda Kant Roy Bahadur (ii» and Peary 

M>hau Mukerjeev. Narendra Nath Mukcnee 

I, therefore, come to the conclusion 
that th?re is no substance in the first 
contention put forward on behalf of these 
defendants. 

I come to the second contention. These 
defendants urge that, on the assumption 
hat the proper parties are before the 
Court, after the death of Joharmull 
Khemka it became necessary that an ap¬ 
plication should be made within 90 days 
under Art. 177 0 t the First Schedule of 
the Limitation Act, 1908, to add his legal 
representative as a party on the record# 
and that on the failure to make such an 
application the suit had abated by reason 
of the provisions of O. XXII, r. 4. 
On behalf of the plaintiff it was con¬ 
tended, in reply to that contention, 
that the time within which such an ap¬ 
plication has to be made, is not 90 days, 
but six months, and in support of their 
contention taey referred to a copy of the 
Limitation Act of 1908, set out in the 
Gazette of India. On reference to t^at copy, 
it will be observed that in Art. 177 
of Schedule I, in the second column, appear 
the words “six months”, and on behalf 
of the plain riffs it was contended that the 
Gazette is ttie best evidence of the pro¬ 
visions of the Act, and as, in the Gazette 
the words are “six months,” that the 
plaintiffs have six months from the date, 
i .£.,six m mtlisfroni the 6thSeptember 1922, 
in which to make the application, s hick 
period has not yet expired. The Advocate- 
General, however, referred to a copy of 
the Act printed by Government Authority 
which he contends is the proper place in 
which to look for the provisions of the Acts 
of the Legislature. On looking at that copy of 
the Act, I find under section 177, not the 
words six months, but the w 0 rd "ditto.” 


(10) 29 Ind. Cas. G80; 20 C. W. N. 49; 22 C. 
h. J. 279. 

(ill 14 C. 400; 7 Ind. Dec. (N. s.) 265. 

( I2 ) 32 C. 582; 9 C. W. N. 421, on Appeal 5 
Ind. Cm. 404; 37 C. 229; 7 A. D. J. 125; 7 Ji. 
if*,-* X ® 3 I 14 C. W. N. 261J 20 M. L. J. 171J n 
C. If. J. 2201 12 Bom, If. R, 2571 371 . A. 27 (P. C.). 
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Now, in section 78 (2) of the Evidence 
Act it is provided that the following 
published documents may be proved as 
follows: —“The proceedings of the Legis¬ 
lature by the journals of those bodies 
respectively, or by published Acts or 
abstracts or by copies purporting to be 
printed by order of Government.” In my 
opinion, I am not bound to have recourse 
exclusively to the mode of proof in respect 
of published documents set out in sec¬ 
tion 78. I think that is. a permissive 
and not an exclusive section ; therefore, 

I find myself at liberty from any. avail¬ 
able source to make up my mind as 
best I can as to what the words in the 
Act were. Having regard to the intrinsic 
evidence in the Acts themselves, it 
appears to me to be quite clear that 
the version contained in the published 
Acts, and not that contained in the 
GaleUe, , is the right one, for this 
among other reasons that the Act of 
1908 was amended by Act XXVI of 
IQ 2 -), and by that Act, inter alia, in 
Art.' 176 “six months*' was altered to 
“90 days.’* In Art. 178 “ditto" was 
altered to “six months." Now, if the 
Act had been iii the terms set out in 
the Gazette, there would have been no 
necessity in the amending Act to have 
made the alteration in Art. 178 at all, 
because if it were the fact that the Act 
Q f 1908 Art.. 177 in the second 
column, had the words “six months" 
then “ ditto " in Art. 178 would have 
served the same purpose as the altera¬ 
tion of “six months" which, the legisla¬ 
ture thought fit to provide by Act 
XXVI of 1920. I, therefore, come to 
the conclusion that the Act of I9°8 
had in Art. 177 second column the 
word “ditto," and not the words "six 
months" and the effect of that will be 
that, as by Act XXVI of 1920^ Art. 
176 is altered from “six months" to 
“90 days," Art. 177 becomes 90 days 
as well. That being so, I come to the 
conclusion that 90 days fr 0 m the . death 
is the time within which this application 
to add legal representatives had to be 
made. I am aware that in the High 
Court of the Punjab it has been held 
that the version in the Gazette is to 
prevail [t Hie 26 C. W. N* cij but I 


am unable to agree with that decision, 
because I think that it is abundantly 
clear from the intrinsic evidence to be 
found in the Acts themselves, that the 
version set out in the published reports, 
and not the version set out in the 
Gazette is the r ccurate and true version 
of the Act which the Legislature 

enacted. 

Under those circumstances it is 
admitted on behalf of the pL inf iff that 
the suit has abated and an application 
must be made by the plaintiff under 
O. XXII, r. 9, for the abatement 
to be set aside and I should have to 
be satisfied, before I granted such an 
amendment, that there is sufficient 
cause shown for the abatement to be 
set aside. 

Now, by O. I, r. 13, all. objec¬ 
tions ou the ground of non-joinder or 
misjoinder are to be taken at the 
earliest possible opportunity, and no 
objection in respect of wrongful joinder 
or misjoinder or non-joinder of parties in 
this suit was taken until the hearing of 
the action. I am not prepared to hold, 
nor do I think it necessary for me to 
hold, that the effect of a delay .so long 
as that which has occurred in this case 
precludes the defendant from making an 
application under O. I, r. 13, but 
the failure to apply for so long, a 
period might reasonably lead the plaint¬ 
iffs to assume that no objection was 
going t 0 be made on. the ground . of 
non-joinder or misjoinder of parties. 
Moreover, no such objection was taken 
in the pleadings and could not now be taken 
without an amendment in that behalf 
being applied for and granted. In my 
opinion, there was a bona fide mistake 
made by the plaintiffs with respect to 
this matter, and there was sufficient 
cause within O. XXII, r. 9, for the 
plaintiff to have failed to make the 
application before the time ran out with¬ 
in which the app’ieation must needs have 
been made. 

Now, there is one other matter which 

I wish to deal with, and it is this: It 
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Is said with respect to another party 
that the action is wrongly constituted. 
It is said that one Sukdeo was a partner 
and that he also ought to have been 
joined as a party to the suit. On 
reference to the Partnership Agreement 
I notice that Sukdeo Gungadhar and 
Sukdeo Dungarmull receive a 2 annas 6- 
pies share, and the evidence was to the 
effect that Sukdeo was the father of 
Gungadhar and Dungarmull, and that as 
between them the annas 2, pies 6 was 
split up into shares of anna I, 3 pies, 
anna i and pies 3, respectively. Gunga¬ 
dhar received the largest, and Sukdeo, 
the father, the smallest share. In my 
opinion, however, there is no evidence 
upon which I can find that Sukdeo was 
a partner in the firm of Nathuram-Rain- 
kissen. . The evidence which was led on 
this point is to be found in the cross- 
examination of the plaintiff Jamnadas 
Khemka, and, although he does state 
in one or two places that Sukdeo was 
a partner, having regard to the whole 
of the evidence which he gave, I am 
satisfied that what he intended to con¬ 
vey was, as I find the fact is, that 
•although Sukdeo was not a partner of 
Nathuram-Ramkissen, he was jointly 
interested with his two sons in their 
shares; that the two sons who signed 
(Sukdeo did not sign) the agreement were 
partners,. and that as between them 
and their father there was a certain 
arrangement made as to the distribution 
of the family share. But that, of course, 
would not amount necessarily to Sukdeo 
being a partner in the firm of Nathuram- 
Ramkissen. It may be that there are cases 
m which a stranger may be jointly in¬ 
terested with a member of a partnership, 
so far as the shares in the partnership 
of that . member are concerned ; such 
mutual interests may amount to a 
partnership ‘ but it is not a partnership 
in the main firm, but what is called a 
sub-partnership, the effect of which 
Would be that the stranger who is a 
partner of the sub-partnership would 
not be a partner of the main partner- 
ship. [See the observations of Lord 
Eldon on Ex parte Bartow (r 3 ) ?nd Cox 

“ (*3). (18x3) 2 Rose 252, 


v. Hiokman (14).] I have come to the 
conclusion that Sukdeo was not a partner 
in any sense in the firm of Nathuram- 
Ramkissen, although there is some evi¬ 
dence that as between the father and 
the two sons, the father was jointly 
interested in their shares. That is suffi¬ 
cient to dispose of this case. The con¬ 
tentions put forward on behalf of 
defendants Nos. 1 and 3. in my opinion, fail 
and there is no defence to this action. 
k. s. d. & W. c. A. Order accordingly. 


(14) (i860) 8 H. L. Cas. 268j 9 C. B. (n. s.) 
47 ! 30 I*. J. C. P. 1251 7 Jut. (n. s.) 1051 3 L. T. 
18518 W. R. 754111. E. R. 431 1 125 R. R. 148J 
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LAHORE HIGH COURT. 

Second Civil Appeal No. 224 of 1920. 

February 13, 1923. 

Present: —Mr. Justice Scott-Smith 
and Mr. Justice Fforde. 
PARTAP SINGH— Defendant— 

Appellant 


versus 

HAKIM SINGH —Plaintiff and others 
—Defe ndants—R espo ndents . 

Custom — Alienation — Necessity — Money bor¬ 
rowed to satisfy -pre-emption decree. 

Money borrowed by a sonless proprietor on the 
security of ancestral land to enable him to reap 
the benefit of a decree for pre-emption is an 
act of good management, and the loan must be 
held to have been raised for valid necessity, 
[p. 88. col. 2.) 

Yakub Khan v. Raghpat Rai, 17 Ind. Cas. 
235; 165P. W.R.19121 192 P.L.R. 1912, followed. 

Sobha Singh v. Kishors Chand, 65 P. R. 1907J 
203 P. L. R. 1908J 146P. W. R. 1907, distinguished. 

Second appeal from a decree of the 
District Judge, Hoshiarpur, dated the 15th 
August 1919, varying that of the Sub¬ 
ordinate Judge, Second Class, Hoshiarpur, 
dated the 28th March 1919. 

Mr. M. L. Puri, for the Appellant. 

Lvla Kahan Chand . for Pandit Bindra 
Ban, for t <• Respondent. 

JUDGMENT.—This second appeal arises 
out of a suit by Hakim Singh and Wazir 
Singh, plaintiffs, for a declaration that five 
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deeds of mortgage of ancestral land execut¬ 
ed by their deceased brother Jowala Singh 
should not affect their reversionary rights 
after the death of defendants Nos. 3 ? >nd 4 * 
the widows of the mortgagor. In the present 
appeal we are only concernevl with one of 
these mortgages, namely. No. 2, dated the 
loth of May 1909, by which 5 Ska mis of 
land was mortgaged to Partap Singh, 
appellant, for Rs. 2,628. The Trial Court 
held that the whole of this sum, with the 
exception of item No. 2 for Rs. 224, had 
been raised for necessity, and decreed 
accordingly. The learned District Judge, 
on appealby Hakim Singh, disallowed items 
amounting to Rs. 1,936 in addition to the 
Rs. 224 disallowed by the First Court. 

In appeal Partap Singh asksus to restore 
the decree of the first Court. The items 
which go to make up the consi deration of 
Rs. 2,628 are given in detail on page 6 of 
the paper-book. Item No. 1 is Rs. 1,150 
due on a prior mortgage-deed also in 
favour of Partap Singh, dated the 7th 
June 1905. This sum of Rs. 1,150 was 
made up of four items (a), (b) t ( c ) and ( d ) 
which are given on pages 6 ana 7 of the 
paper-book. Item (a) has been disallowed 
by the District Judge, and that is the 
first item which we have to consider. That 
sum had been borrowed by Jovvala Singh 
to pay into Court in a pre-emption suit 
which was pending at the time when he 
borrowed it. The suit was instituted on 
the 17th April 1905. The vendee of the 
land sought to be pre-empted was a 
stranger to the village, and the object of 
the suit appears to have been to keep the 
land from getting into the hands of a 
.stranger and doubtless also to increase the 
family estate. The first Court, relying 
upon the case of Yakub Khan v. Raghpat 
Rai (1), held that this sum was raised for 
a necessary purpose. The learned District 
Judge, on the other hand, quoted 
Sobha Singh v. Kishore Chand (2), 
in which it was held that advances 
made to agricultural proprietors on the 
security of ancestral land to provide them 
with funds to fight out speculative suits for 
pre-emption can under no circumstances be 



17 Ind. Caa. 235; 165 P. W. R. 1912J 192 
R. 19x2. 

65 P. R. I9<>71 *°3 P* I* I 9°®» 14® 
R. 1907. 
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regarded as incurred for legal necessity. 
It is contended on behalf of the appellant 
that the facts of the present case are dis¬ 
similar from those of the case reported 
as Sobha Singh v. Kishore Chand (2) 
inasmuch as the pre-emption suit brought 
by Jawala Singh in I 905 was not a 
speculative one. A reference to the 
record of that suit shows that on the 
19th May 1905 the vendee filed his written 
pleas in which he admitted the plaintiffs* 
right of pre-emption. The only contest 
was in regard to the price. The money 
was borrowed for payment into Court on 
the loth June 1905 and at the time when 
it was borrowed it could not be said that 
the suit was a speculative one, inasmuch 
as the plaintiff's right of pre-emption had 
been fully admitted. J: wala Singh 
actually acquired proprietary rights in 
26J kanals by that suit and thereby 
increased the family estate. No doubt he 
mortgaged his ancestral land, but this 
mortgage could be redeemed at any time. 
It appears to us, therefore, that his act in 
borrowing the money to obtain this land 
by pre-emption was an act of good 
management and that it must be held 
tliat Rs. 800 was raised for valid neces¬ 
sity. 

Item No. 3 is one of Rs. 444 due on 
account of rent for four }’ears from KhariJ, 
Sambat 1962, to Rabt 1966 at Rs. 111 per 
year. This year was due on the land 
mortgaged by Jawala Singh to Partap 
Singh on the 7th June 1905 which land 
Jawala Singh retained as a tenant under 
the mortgagee at the rent of Rs. in per 
year. Exhibit D6, the entrj' in the 
jamabandi of 1905-6, shows that Jawala 
Singh had to pay Rs. m as chakota to 
Partap Singh, mortgagee, and the entry 
in the mortgage-deed in dispute shows 
that Jawala Singh admitted that four 
years' rent was due on the 1 oth May 1909, 
This was a just debt due from him and 
must he held to constitute legal necessity; 

The fourth and fifth items of Rs. 315 
and Rs. 57 respectively were disallowed 
by the learned District Judge for the same 
reasons that he disallowed the Rs. 800 
referred to above. Exhibits D 9 and 
D30 show that Jawal? Singh had on the 
18th December 1905 obtained two decrees 
for pre-emption conditional on payment of 
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two sums amoimting to Rs. 315 by 
Jeth , Sernbat 1964, to MUin Singh. The 
money was payable upto the end of Jeth 
1964 corresponding with the 13th June 
19c 7. It is proved that this money was 
actually paid onthatda f eto Mahn Singh’s 
son Arjan Singh as Mahn .Singh himself 
was absent. No doubt the payment was 
not considered payment within the period 
fixed in the decree, but the mortgagee 
did not know anything about that. It 
was sufficient for him that he knew that 
the money was due, and, in our opinion, 
these items must also be allowed for 
the same reasons which we have given in 
allowing the item of Rs. 800. Item No. 6 
is Rs. 112 due as interest on items Nos. 4 
and 5 and mu 5 t be allowed as they have 
been allowed. 

Item No. 7 is one of Rs. 300 for 
payment to Chhajju and Da lip Sineh 
due on a mortgage executed by Jowala 
Singh in their favour on the 24th March 
1909. In regard to this, the learned 
District Judge says:—“Rs. 30c were paid 
as deposit on a mortagage-deed which was 
never acted upon and the sum was'taken 
back in consequence. Respondents' Counsel 
admits that he cannot explain whr.t ti e 
necessity was for this item and I di c alh w 
itac ordingiv.” The matter is quite c’ear 
from a re f erence to the mortgage-deed 
(Exhib ; t D-31) and to the evidence on the 
record referred to in the judgment of the 
Trial Court on page 8 of the paper-book. 
Jowala Singh mortgaged his land to 
Chhajju and Dalip Singh for Rs. 2,000 
on the 24th March T909. The considera¬ 
tion consisted of debts due to certain 
third persons plus Rs. 300 in cash paid 
to Jowala Singh. Par tap Singh, appellant, 
paid thisRs. 300 to Chhajju according to 
the receipt (Exhibit D9) of the 20th 
May 1909, thereby cancelling the mortgage- 
deed in favour of Chhajju and Dalip 
Singh. This Rs. 300 was a just antecedent 
debt due to third persons and its payment 
was a valid necessity. 

The last item is one of Rs. 26 costs of 
reg'stration out of which the learned 
District Judge has disallowed Rs. 19. As 
in accordance with our findings only 
Rs, 224 is to be disallowed out of the 
total consideration for the mortgage, we 


think the full amount of this Rs. 26 should 
be allowed. 

We, therefore, accept the appeal and 
modifying the order ot the lower Appeliatc 
Court, wc restore the decree of the first 
Court with costs throughout. 

z. k. Appeal accepteJ . 


CALCUTTA HIGH COURT. 

Appeals from Appellate Decrees 

Nos. 1139, TI 3 6 and I0 33 of 1920. 
February 13. 1923. 

Present: —Mr. Justice C. C. Ghose and 

Mr. Justice Panton. 

PRABHAT CHANDRA CHATTERJI— 
Defendant —Appellant 

versus 

BI JOY CHAND MAHATAP— Plaintiff- 

Respondent. 

Landlord and tenant—Suit for arrears of rent — 
Kabuliyat admitted by tenant — Decree. 

Plaintiff sued to recover arrears of rent in res¬ 
pect of certain lands alleged to have been settled 
with the defendant, who had executed a kabuliyat 
in favour of the plaintiff and had obtained pos¬ 
session of the lands : 

Held, that inasmuch as the execution of the 
document regulating the rights of the parties 
was established, the plaintiff was entitled to 
recover the arrears claimed, [p. 90, col. 2.] 

Appeals against a decree of the District 
Judge, Hooghly, dated the 29th January 
1920, modifying that of the Officiating Sub¬ 
ordinate Judge of that District, dated the 
18th December 191S. 

Dr. Jadunath Kanjital (with him Babu 
Binodelal Mukerji), for the Appellants. 

Babu Dwarkanath Chaktaba*ti , Dr. 
Dwarkanath Mi tier and Babu Saratkumaf 
Milra, for the Respondent. 

JUDGMENT. —These three appeals arise 
out of three suits for recovery of arrears 
of rent. Suits Nos. 5 and 6 of 
out of which Appeals Nos. 19 and 
20 of the lower Appellate Court arose, 
related to the arrears of rent in respect 
of certain chaukidari chahran lands in a 
number of Mouxas alleged by the plaint¬ 
iff to have been.duly settled with the 
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defendant Prabhat Cbandra Chatter ji and 
Suit No. 1 of 1918 out of which Appeal 
No. 97 of the lower Appellate Court arose, 
related to the arrears of rent of certain 
ohaukidari chaban lands, m the said 
Mouzas with the exception oi Mouza 
Harishpur. The periods covered by 
the three suits were different, it lias 
been found by both the Courts below 
that the defendant, Prabhat Chandra 
Chatterii, executed the kabuliyat referred 
to in the plaints in the said three suits in 
favour of the plaintiff and that the said 
defendant had obtained possession of all 
the chattkidari ohakran lands in the patm 
mehal concerned with the exception of the 
lands in Mouza Harishpur The conten¬ 
tion in Suit No. 1 of 191 8 of the defend¬ 
ant Prabhat Chandra Chatter ji. amongst 
others was that one Sreemati Nagendrabala 

Chaudhurani who had brought a suit for 

declaration of title againt the plaintiff 
having been made a party defendant in 
these suits, they were, baa for misjoinder 
0 * war ties. The contention of the defend¬ 
ant ' Sreemati Nagendrabala Chaudhurani 
was that no relationship of landlord and 
tenant subsisted between the plaintiff and 
herself and that accordingly these suits in 

nuestionshould be dismissed with costs. The 

appeal. Second Appeal No. xo 3 3 ^-before 
1*3 was a joint appeal on behalf of the 
said two defendants, but Dr. Jadunath 

Kanjilal argtied them, m reply to a 

question bv tbe Court, made it clear that 
he elected to argue this appeal only ,,n 
behalf of the defendant, Prabhat Chandra 
Chatterii, ann that be did not desire to 
appear on behalf of the defendant 
Sreemati Nagendrabala Chauahurani. Dr. 
Kaniilal’s contention was that the 
lease in favour of the defendant, Prabhat 
Chandra Chatter ji, was void, inasmuch 
as it bad been found in another 
suit that Prabhat Cbandra Chatter ji was 
merely the benamidar of the defendant 
Sreemati Nagendrabala Chaudhurani and 
that, therefore, the plaintiff was incom¬ 
petent to maintain the present suit. He 
argued that by accepting a deed of con¬ 
veyance in fee and going into possession, 
a^rantee is not estopped to deny the 
title or seisin of his grantor unless he 
2 , 1 ms under the deed. The argument 
advanced by the appellant Prabhat Chandra 


Chitterji which really was an argument 
on behalf of Nagendrabala Chaudhurani. 
may have to be considered in a properly 
constituted suit by the parties: we think, 
however, so far as these suits for arrears 
of rent are concerned, we must proceed on 
the basis that, inasmuch as the execution 
of the document regulating tne rights of 
the parties which have been produced by 
the plaintiff is not denied by the defend¬ 
ant, Prabhat Chandra Chattcrji, these suiis 
for arrears of rent should succeed, there 
being no real answer to them, and we 
agree with the reasons given by the lower 
Appellate Coort in its judgment. In this 
view of the matter, these appeals fail and 
must be dismissed with costs. 

k . s. d. & w. c. a. Appeals dismissed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1316 of 

1921. 

December 11, 1022. 

Present: —Mr. Justice Broadway. 

The MUNICIPAL COMMITTEE, 

BHER A—Defendant—Appellant 

versus 

SHIV RAM— Plaintiff, and GOKAL 

CHAND and others—Defendants— 

Respondents. 

Civil Procedure Code (Act V 0/1908), O. XL I, 
r. 20— Appeal—Power of Court to add parties — 
Discretion—Neglect of Counsel. 

The Law of Limitation does not apply to action 
taken by an Appellate Court under r. 20 of O. 
XLI of the Civil Procedure Code, but the power 
to take such action is discretionary and should 
not be exercised where the appellant has been 
guilty of extreme neglect, fp. 91, col. 2.] 

Shahab Din v. Miran Baknsh, 25 Ind. Cas. 

5491 79 P» R. I9*4f 268 P* L. R. 1914I 169 P. 
W. R. 1914. followed. 

It is an act of gross neglect to implead as an 
appellant a person who is a necessary party to an 
appeal without any authorisation from him. 
[p. 91* col. x.] 

Second appeal from a decree of the 
District Judge, Shahpur at Sargodha, 
dated the 12th March 1921, varying that 
of the Senior Subordinate Judge, Shahpur 
at Sargodha, dated the 1st June 1920.. 
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Mr. Abdul Rashid for Mr. Abdul Atix, 

iot the Appellant. 

Lala Badri Das, R. B., for the Re¬ 
spondents. 

JUDGMENT. —Shiv Ram, Gokal Chand, 
Mehr Chand, Diwan Chand and Ram 
Lai, minor, are the owners of certain 
house property in Bhera. Shiv Ram is 
manager in charge of the property and 
to him the Municipal Committee of 
Bhera issued certain notices with regard 
to this joint property. These notices 
were not complied with and the 
Committee decided on certain demolitions. 
Thereupon Shiv Ram instituted a suit 
against the Committee making the other 
four co-sharers co-defendants. In this 
suit he asked for an injunction against 
the Municipal Committee restraining it 
from making the intended demolitions. 

The First Court granted him (Shiv Ram) 
a decree qua part of the erections. He 
appealed to the District Judge qua the 
remainder making the other co-sharers 
respondents along with the Committee. 
The learned District Judge accepted the 
appeal in part and extended the 
injunction to certain other portions of 
the structures. 

Against this decree an appeal was 
filed by Mr. Abdul Aziz, Barrister-at law. 
This appeal purported to be on behalf 
of the Committee as well as the other 
co-sharers, Shiv Ram alone being the 
respondent. "When the case came up for 
hearing on the 12th May 1922, it was 
pointed out to me that Mr. Abdul Aziz 
was appearing on behalf of the Municipal 
Committee of Bhera alone and at Mr. 
Abdul Aziz’s request I directed that the 
other four persons should be made 
respondents. This was accordingly done, 
and on the case coming up again for 
hearing Mr. Badri Das for the respondents 
contended that as the appeal had not 
been filed against the other four 
respondents within time it should be 
dismissed. It was urged that the other 
four co-sharers were necessary parties to 
this suit and that Mr. Abdul Aziz had 
been grossly negligent in making them 
appellants instead of respondents without 
any authorization on their part. Mr. 
Rashid did not deny that the mistake 
w as, a bad one blit. urged that under 


O. XU, r. 20, Civil Procedure Code, 
I have the power to make these persons 
respondents and th.it by my doing so 
the question of limitation would be 
avoided. In Shahab Dm v. i\Iirati 
Bakhsh (1) it was held that the Law of 
Limitation did not apply to action taken 
by a Court under this rule and Order but 
that the power to take this action was 
discretionary and should not be exercised 
in a case of extreme neglect. 

It seems to me that the present 
case is one of grave neglect. It is 
apparent on the face of the documents 
that the co-sharers, other than Shiv 
Ram, were necessary parties. The 
Committee could in no circumstances 
appeal on their behalf and it has not 
been contended before me that they 
desired to do so. The injunction enures 

for the benefit of the property, and the 
co-sharers have now acquired ^ a 
valuable right which I do not think 
I should take away from them in the 
circumstances of the present case. 

I accordingly decline to act under 
O. XLI, r. ?o, and dismiss this 
appeal with costs. 

Z. K. & W. C. A. 

Appeal dismissed. 

(1) 25 Ind. Cas. 549; 79 P. R. I 9 M 1 **, 

b. R. 1914. 169 P. W. R. 1914* 


PATNA HIGH COURT. 

AppeAI/FROM ORIGlNAb ORDER No. 119 
of 1923 with Civb Revision No. 193 

of 1923. 

August 13, 1923- 

Present:—M t. Justice Das and Mr. 
Justice Macpherson. 
RAMESHWARDHARI SINGH and 
another—Defendants— 

APPEbbANTS 

versus 

SADHO SARAN SINGH AND ANOTHER— 
Plaintiffs—Respondents. 

Ci*U ProfUtnu C9*4 V. #/ «SO»»J 



(1923 


9 ® INDIAN CASES. 

*AMBSHWA*»HAKI SINGH V. SADHO SAKAN SINGH. 

Application for review — u ,, 

made decree, when can ou S llt *0 r eview the order of the 22nd 

Jur.e 1922. Now it must be remembered 


O. XLVII , rr. 1. .. # . 

Successor of Judge who made decree, when 
grant reiiew. 


The words “ or could not be produced by him 
at the time, ” of r. 1, O. XLVII of the Civil 
Procedure Code, must refer to the words which 
precede, namely, “was not within his knowledge.” 
The whole clause must mean that these new im¬ 
portant matters which are alleged bj the appli¬ 
cant for review were not within his knowledge 
and, therefore, could not be produced by him at 
the time when the decree sought to be reveiwed 
was made. [p. 93, col. 2.] 

It is not open to a Judge to grant an appli¬ 
cation for review of a decree made by his pre¬ 
decessor, upon grounds other than those in 
rr. 1 and 2 of O. XLVII of the Civil Procedure 
Code. [p. 93 . co1 * 

Appeal frogman order of the Subordinate 
Judge, Shababad, dated the 17th April 
1923. 

Messrs. Sultan Ahmed, S, M. Mullick and 
J. P. Singh, for the Appellants. 

Messrs. P. K. Sen and Sd. Ali Khan 
for Mr. L. N. Singh, for the Respondents. 

JUDGMENT. 

Das, J. —This application mu s t succeed. 
The learned Judge who dealt with the 
application for review thought that he 
was more or less bound by the direction 
of this Court asking him to review the 
order passed on the 22nd June 1922 ; but 
as a matter of fact there is no direction 
at all upon him to do cny such thing. 
We took special care to point out that the 
matter rested entirely with the learned 
Subordinate Judge. In tbe course of my 
judgment I said as follows:—"I dc not 
say whether in the circumstances of the 
case the learned Subordinate J udge would 
have been right in reviewing the order. 
That point is not before us and it is not 
right that we should express our opinion 
on it; but all that we do say is this, that 
there was complete power in the Court 
under O. XLVII, r. 1 of the Code to review 
the order passed by it rejecting the plaint 
under O. XII, r. 11 (e) of the Civil Pro¬ 
cedure Code." 

It was urged by Mr. P. K. Sen on behalf 
of the respondents that the learned 
Subordinate Judge exercised his 0 wn 
discretion in- the matter and thought that 


that the learned Judge who heard the 
application for review was not the J dge 
who passed the oraer sought to be re¬ 
viewed. It is necessary to remember this 
fact in view of the arguments that have 
been advanced to us. Now I am quite 
willing to assume that the learned Judge 
exercised his own judgment in the matter 
and that he came to the conclusion that 
the order of the 22nd June 1922 was one 
which, in the circumstances of the case, 
should be reviewed. Now the only allegation 
upon which the respondents have succeeded 
in the Court below is that contained in 
paragraph 3 of the petition. That para¬ 
graph runs as fellows:—" That a day or two 
before the date (fixed for payment) the 
defendant opposite party prohibited 
Santokhi Mian and others with whom the 
applicant had arranged to borrow money, 
from lending money to the applicant and 
the said Mahajan, therefore, out of fear 
of the defendants who are wealthy and 
influential, deceived the applicants in nick 
of rime." Now it is not suggested before 
us by Mr. P. K. Sen tnat his clients discovered 
the facts stated in the third paragraph 
of the petition after the decree was passed 
in the case. In tact the petition presented 
by the respondent on the 22nd June 1922 
abundantly proves that at the date when 
the order of the 22nd June was passed 
the respondents were aware of all the lacts 
which they alleged in the third paragraph 
of the plaint. That being so, it is necessary 
to consider whether the respondents have 
brought themselves within the terms of 
O. XLVII, r. 2 of the Code. As I have 
said, the learned Judge who entertained 
the application for review' was not the 
Judge who passed the order 0 f the 22nd 
June 1922. That being so, O. XLVII, r. 2 
applied. That rule provides as follows:— 

"An application fer review of a decree 
or order oi a Court, not being a High 
Court, upon some ground other than the 
discovery of such new and important 
matter or evidence as is referred to in 
r. 1 or the existence of a clerical or 
arithmetical mistake or error apparent on 
the face of the decree shall be made only 
to, the Judge wlio passed the decree 

ox made the order sought to be reviewed." 
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It was, therefore, not open to the learned 
Judge, not being the Judge who passed 
the order sought to be reviewed, to allow 
the application for review for any suffi¬ 
cient reason that might have been shown 
by the respondent. They could succeed, 
if at all, either on the ground that they 
had discovered new and important matter 
or evidence which, after the exercise of 
due diligence was net within their know¬ 
ledge or could not be produced by them 
at the time when the decree was passed 
or on the ground that on account of some 
mistake or error apparent on the face of 
the record the decree passed on the 22nd 
June 1922 should be reviewed. As I have 
pointed out, it cannot be urged by the 
respondents that they made any dis¬ 
covery of new and important matter sub¬ 
sequent to the 22rd June 1922. Mr. P. 
K. Sen argues that it is not his case that 
he was not aware of the fact alleged by 
him in the third paragraph of the peti¬ 
tion of the 22nd June 1922, but that his 
ease is that the learned Judge refused to 
consider those matters and the position 
must be the same as if they were not 
produced by him at the time when the 
decree was passed in this case. I am 
tillable to take this view of this very 
important clause of O. XLVII, r. 1. The 
words “Or could not be produced by 
him at the time ” must refer to the words 
which precede, namely, “ was not within 
his knowledge." The whole clause must, 
in my opinion, mean that these new im¬ 
portant matters which are now alleged by 
the applicant for review were net within 
his knowledge and, therefore, could not be 
produced by him at the time when the 
decree was passed or the order made. It 1 
is conceded that all the facts alleged in 
tne tlurd paragraph of the petition were ( 
within the knowledge of the respondents 
certainly before the decree sought to be 

hJHw 7u S Passed * That bei *g so, I . 

hoid that there was no power in the 

Jud / e Court below to 1 

review the order of the 22nd June 1922. \ 

and tn aPPe ? 1 mUSt accordin gly be allowed ( 
0r i” P^d by the Court below j 
pnust be set aside. The appellants are 

Se Court 10 Si*" C °e h ? tb h “ 

“ut l He , anng fee ^is , 

if?** 1 ten gold mohurs. No separate 1 
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order need be passed in the civil revision 
case. 

Macpheraon, J.— 1 agree. 

s. d. & w. c. a. Appeal allowed. 


MADRAS HIGH COURT. 

Civix Revision Petition No. 709 of 1922. 

March 26, 1923. * 

Present:— Mr. Justice Krishnau 
fc^KURSHITKATITUM by agent 
MAHOMED ISMAIX SHERIFF SAHIB 

—Petitionee 

versus 

HYDER KHAN SAHIB and others— 
Defendants—Respondents. 

Court-Fees Act (VII of 1870) 5 7 im\ c r h 
in’-h &)—Suit by Muhammadan co-sharer 

tzr of ms against co ~ ,hare,s 

A suit by a Muhammadan co-sharer aeainsfc 

of r h°r he s L c ro, a ^ rs i or par VH on XoS„‘ 

^ er dece ased father’s prooertlefl 

iS in I >ossession o f some of the 

“w with ‘th» 1Ca ^ VC 01 , her joint possession in 

other co-sharers of the deceased’s 

ewl C 'h iS ° ae l° r ? a,t ! ticm and possession ol one's 

r zr°&: i ; ss: 

20 22 ? as % < 5 “*” *•> 

43 m ^, hata yy^ 55 ind.ca 8 . 3 i 7 , 

tl. w. - n , 2 3 4 ? 2 fu l y- (1920) 

sssssr v - 

Petition, under section 115 of Act V of 

,^ raylt ! g the High Court to revise 
the finding of the District Court, North 
Arcot, at Vellore, in O. S. No. 19 of 1021 
dated the 21st August 1922. 9 921 ' 

Mr. K. Rajah Iyer, for the Petitioner. 

A X enka c ta Subbaramiah and 

imSS y f' fo . r the Respondents. 
JUDGMENT.—I think the order of the 

ower Court cannot be supported. - It has 

been laid down in GiUv.VaradaRaghavayya 

(1) that a suit for partition of immoveable 

property when the plaintifi is not a member 


. 55 Itld. Cfl 3 , SXJl 43 M. a061 ok If I r 
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of a joint famil} 7 so as to m?ke section 7, 
clause (4), of the Court-tees Act apply, 
but alleges that he is in joint possession, 
the Article applicable is Art. 17, clause (6). 
The present case is one of a Muhammadan 
co-sharer who sues her other co-sharers 
for partition and possession of her share 
of her deceased father's properties, and 
she alleges that she is in possession of some 
of the items as indicative of her joint posses¬ 
sion in law with the other co-sharers of 
the deceased’s estate. There is no case 
here of her being excluded from any part 
of that estate by her co-sharers or to put 
in another way her being ousted from 
possession of any part of it. In such a 
case as this the suit is one for partition 
and possession of one’s share by one having 
joint possession of the estate taken as a 
whole.* It is clear ixomGittv, VaradaRa - 

ghavayy* 0) and the cases cited there, 

one of which in Ahamuddm Tamtpiddinv. 
Amiruddin 12), is the case of Muhammadans, 
that the suit falls under Art, 17, clause (6), 
and not under section 7, clause ( 5 ) 

The order of the lower Court is set aside 
and it is directed to restore the case, to its 
file and to dispose of it according to law. 
Costs here will abide an:l follow the result. 

v N> v. Order sel aside. 

(21 44 lnd. Cm. 216. 
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LAHORE! HIGH COURT. 

First Civil Appeal No. 2339 of 1918. 

January 9,1923- 

Present' —Mr. Justice Broadway and 
Mr. Justice Zafar AU. 

KISHAN DAS— Plaintiff—Appellant 

versus 

LACHHMAN SINGH and others- 

DEFENDANTS-—RESPONDENTS. 

Hindu Iaud —Sadhtw— Inheritance, ri ^f s °f 
. Pfobsrto• acquired by Sadhu, whether ™ 

TSTbdng" 

of Sadhus sever* hi* connection with all 

and kinimen and becomes J not only 

SrsiassfecMss * £& 


and inher tance is governed by the religions re¬ 
lationship thus established, [p. 95, col. 2.] 

Secular property, even if acquired by a Sadhu , 
does not change its character unless dedicated 
for a special purpose, religious or charitable, [p. 
96, col. 1.] 

First appeal from a decree of the Sub¬ 
ordinate Judge, First Class, Delhi, dated 

the 4th May IQ 1 ^. 

Pandit Sheo Naraiti , R. B., for the Ap¬ 
pellant. 

Dal a Sardha Ram, for the Respondents. 

JUDGMENT.—This first appeal arises 
out of a suit in which the properties 
in dispute were: 

(1) a house, 

(2) four shops, and _ 

(3) three ahatas or sites, 

situate in Delhi, which along with other 
properties of the same kind had been 
acquired by one Harsukh Das. a 
or faqiroi the order known as Dadupantht. 
On his death, which took place m 1892, 
all the properties were seized by one 

Kanhaya who was the son of his mistress. 

A claimant to the estate of Harsukh 
Das appeared in the person of Bal Ram 
(defendant No. 3) who too is a Sadhu 
of the said Dadupantht order, and 
succeeded in liis suit for possession of 
it as the spiritual heir of Harsukh 
Das. Kanhaya appealed to the Chief 
Court but his appeal was dismissed by 

its judgment dated the 14th May I 9 ° 4 * 

All the properties thus acquired by 
litigation were sold by Bal Ram to 
Dachhman Singh for Rs. n ,000 under the 
deed, dated the 22nd February 1909 - 
Out of these properties Dachhman Singh 
sold to Fazal Ilahi, defendant, for 

Rs. 10,250 the house, etc., which are 

the subject-matter of the present 
litigation and mortgaged the rest to 

Chhanga Mai for Rs. 20,000. The deed 
of sale and the mortgage-deed were 
executed on the 26th September 1913 
and 17th November 1914 .respectively. 
Two suits were almost simultaneously 
instituted to contest these alienations, 
one by Kishen Dal, appellant, and the 
other by Thandi Ram and both were 
dismissed. The appeal preferred to this 
Court by Thandi Ram abated because 

the representatives of Dachl.man Singh, 

who died during the pendency of the 
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suit, were not brought on the record 
within the prescribed period. Lachhman 
Singh was a respondent in the present 
case also and Counsel for the appellant 
Kishen Lai admits that the claim for 
mesne profits, etc., against Lachhman 
Singh has abated. 

Kishen Lai plaintiff-appellant's case 
was that Harsukh Das founded a temple 
of Dadupanthi Sadhus in the house in 
dispute and endowed it with the other 
properties which lie had acquired, that 
all these properties were thus waqf and 
inalienable, that, therefore, the sale 
thereof was void and inoperative and 
that he was entitled to possession thereof 
because he was the Mahant of the 
parent temple of the order situated at 
Dubai Dhan, District Rohtak, and as 
such had the right and power of control 
over the temple rt Delhi which was an 
off-shoot of the former. The defence 
was that Harsukh Das founded 110 temple 
nor dedicated any property for its use 
and that in any case the plaintiff had 
no locus standi to claim possession of 
the properties. Tho two vital questions 
put in issue by the Court below and 

decided against, the plaintiff were : 

(1) whether Harsukh Das founded a 
temple and endowed it with the other 
pro perties; an d 

(2) whether the plaintiff was competent 
to maintain the suit. 

It is common ground that Harsukh 
pas, though a member of the said 

fraternity of Dadupanthi Sadhus, was 

neither a mendicant nor an ascetic 
retired from the world, and that he 
earned his livelihood by the practice of 
medicine, kept a mistress, gambled and 
was on all hands a dissolute man of no 
character. It is further adjmitted by 

Counsel for the appellant that there is 
no direct evidence to show that 
Harsukh Das consecrated the house as a 
temple and endowed it with property; 
but his contentions are : 

(i) that in the former case the Chief 
Court not only found Bal Ram to be the 
®*r °f Harsukh Das as his nearest 
spiritual reversioner or ah acker a gurbhai 
but also that the "property was claimable 

Lrnlfr VOted to ti reli fi ious aot t 0 

•ocular purpose*:': 


(2) that as the property descended 
from guru to chela it must be treated 
as religious property; 

(3) tiiat the evidence that the pothi 
or sacred book of Dadupanthis was kept 
in a niche in the house and that Harsukh 
Das used to deliver sermons from it 
to the people was sufficient to show 
that the house had been converted into 
a temple, and 

(4) that the plaintiff as the Mahant 
of the superior gaddi had the right t 0 
recover the temple from the hands of 
strangers. 

All these contentions are, in our 
opinion, quite untenable and none is 
supported by any evidence worth the 
name. It is a matter of common 
knowledge that a person on being initiated 
into a fraternity of Sadhus severs his 
connection with all his natural relations 
and kinsmen and becomes not only a 
disciple but also spiritual son of his 
guru. Thus, all other disciples of his 
guru become his religious brothers and 
the guru’s guru is his grandfather and 
the disciples of the latter are his uncles. 
Inheritance is governed by the religious 
relationship thus established and, therefore, 
all that the Chief Court decided in the 
former case was that Bal Ram was the 
heir of Harsukh Das according his 
spiritual or religious relationship with 
him. The question whether the property 
of Harsukh Das was devoted to religious 
purposes was not before the Chief 
Court at all whose judgment opens with 
the following: 

"The question before us in appeal 
may be put thus: "Is there any flaw 
in the evidence offered to prove Bal 
Ram’s spiritual relationship and heirship 
te the deceased Baua Harsukh Das, and 
rs there any reason to doubt ' that 
Harsukh Das' property self-acquired or 
other, had to devolve in this manner." 
And the. learned Judges answered this 
question in the affirmative finding that 
Bal Ram was tlie chachera gurbhai and 
heir of, Harsukh Das and that the 
property was subject to the devolution 
usual amongst Jaqirs . There is no mention 
in their judgment as to the property 
being waqf or having a temple to it. 

No authority 1 was olted for the proposition 
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that “the property of a Sadhu must 
be presumed to be devoted to religious 
purposes for the reason that it descended 
from guru to chela ” A secular property, 
even if acquired by a Sadhu , does not 
change its character unless dedicated 
for a special purpose, religious, charitable, 
etc. The story that a copy of the sacred 
book of the panth or cult was kept 
in a niche in the house, even if true, 
does not lead to the conclusion that the 
house thereby became a temple and there 
was nothing to show that the building 
was consecrated to serve as a temple. 
Lastly, even if it be conceded that the 
house was a temple, there was no evidence 
to establish the plaintiff’s authority over 
it and his right thereunder to take 
possession of it. Therefore, the appeal 
fails and we dismiss it with costs. 

Z. K. 

Appeal dismissed. 


PATNA HIGH COURT. 

Appeal prom Appellate Decree 
No. 1534 of 1921. 

August 13, i 9 2 3 - 

Present: —Mr. Justice Das and Mr. Justice 

Macpherson. 

SANT LAL SINGH and others 
*s —Plaintiffs—Appellants 
~~ ' versus 

NANKU LAL, SINGH and another 

—D EFEND ANTS — RESPONDENTS. 

^Mortgage—Mortgagors jointly and severally liable 
—Mortgagee realising money from one of the mort¬ 
gagors — Contribution , liability for. 

Plaintiff No. 1 and defendant No. 1 mortgaged 
their respective properties to one A for Rs. 400, 
agreeing aa between themselves to take the mort¬ 
gage-money half and half, but their liability to 
the mortgage was joint and several. A , having 
brought a suit to enforce his mortgage got a decree 
and in execution thereof brought the plaintiffs* 
property to sale. Plaintiffs then brought the 
present suit claiming contribution from the de¬ 
fendants to the extent of that portion of the 
mortgage-money which was appropriated by 
them: 

Held , that the mortgagee was entitled! to pro- 
oaad against the plaintiffs* properties for the 
Mtlffjjatlrt dua to bio and as the plaintiffs wars 


compelled to discharge an obligation which 
vested not only on them but also on the defendants, 
the defendants were liable to pay contribution 
to the plaintiffs. 

Wajahat Husain v. Ratan Lai, 12 Ind. Cas. 
182; 8 A. L. J. 1092, distinguished. 

Appeal from a decision of the District 
Judge, Monghyr, dated the 4th August 
J 9 3I » reversing that of the Munsif, Second 
Court, Beguserai, dated the 25th January 

1921. 

Mr. S. M. Tahir, for the Appellants. 

Mr. C. S. Banerjee, for Mr. L. M. Gvt- 
g’<H, for the Respondents. 

JUDGMENT. 

Das, J. —I think that this appeal 
must succeed. There is no dispute that 
the plaintiff No. 1 and the defendant 
No. 1 mortgaged their respective prop¬ 
erties to one Ali Hossain to secure a 
loan of Rs. 400 granted by him to them. 
It is quite true that, as between the 
plaintiff No. 1 and defendant No. 1, there 
was an arrangement by which plaintiff 
No. 1 took Rs. 200 and the defendant 
No. 1 took Rs. 200, but their liability to 
Ali Hossain was joint and several and it 
was open to All Hossain to proceed 
against any of the properties mortgaged 
to him. 

That being the position, Ali Hossain 
brought a mortgage-suit to enforce his 
mortgage against the plaintiff and defend¬ 
ant No. 1. Ke got his decree in due 
course and caused the properties belong¬ 
ing to the plaintiff to be sold in execution 
of the decree. It appears that there was 
a prior mortgage affecting the property 
belonging to the defendant and that the 
property - belonging to the defendant had : 
already been- sold in the suit brought by" 
the prior mortgagee to which Ali Hossain 
was a party. The plaintiffs now claim"-' 
that, as their properties have answered"' 
for the claim of Ali Hossain, they are 
entitled to claim contribution from the 
defendants to the extent of that portion 
of the mortgage-money which was ap- ' 
propriated by the defendants. I can see - 
no answer to the claim put forward on 
behalf of the plaintiffs. 

The view of the learned Judge in the 
Court below appears to be this, that, as 
the puisne mortgagee cited in the action 
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against th?defen ant, it was the duty of Ali 
Has sain to redeem the mortgage, and, as he 
failed to do so, it must be taken that the 
consented to the integrity of ti e mortgage 
being broken up. That being so, it was 
open to the plaintiff to claim partial 
redemption on payment of the propor 
tionate share of the aebt due by him. 
The plaintiffs, not being bound by law 
to satisfy the entire decree obtained by 
Ali Hjssun, cannot claim any contribu¬ 
tion fro u the de end ants. 

As far as I k.iow, taere is no authority 
in support of this view. All the proper¬ 
ties mortgaged to Ali Hossaiu remained 
liable tor the entire debt due to Ali 
Hussain, and the r e is nothing in sec¬ 
tion 82 of the Transfer of Property 
Act which compel led the mortgagee 
to proceed against the properties be¬ 
longing to the plaintiffs for the share 
of the debt proportionate to the value of 
those properties. He was entitled to 
proceed against those properties for the 
entire debt due to him, unless indeed he 
had, by his own act, destroyed the in¬ 
tegrity of the mortgage, and I know of no 
authority which lays down that the failure 
to redeem a prior mortgage that may exist 
in respect of any of the properties, 
operates as a splitting up of the mortgage 
security. Though he was entitled to re¬ 
deem the prior mortgage, he was not bound 
to do so, and it was for him to decide 
whether, having regard to the value of the 
other properties included ,in Iris mortgage, 
lie -should .take the risk. The result is 
that he lost portion of his security, not 
because he released it, but because there 
was an assertion of a title paramount 
against, him. 

The case of Wajahat Husain v. Ratan 
Lai (1)^ to which the learned Vakil for the 
respondents referred, is an entirely different 
ga6e. That was a case where A and B 
hypothecating their respective properties 
Xo C by a single mortgage-deed, left in the 
hands of C part of the consideration for the 
redemption of a prior mortgage held over a 
portion of B’s property by D. It was found 
that C; did not redeem D although it was 
^ clear duty to do so. It was held, in 
these circumstances, that the integrity of 
; -u \ 

Cas, 1821 8 A. I,.. 7. 1632, j 
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the mortgage in favour of G was broken 
up and that it was open to A to redeem his 
portion of the mortgaged property up >11 
payment of a proportionate amount of the 
mortgage-money. But in the case before 
us, the mortgagors did not leave any fund 
in the hands of Ah Hossaiu and it was, as 
I have said before, no part of the duty of 
Ali Hossaiu to redeem the prior mortgagee. 
That being so, it was open to Ali Hossaiu 
to proceed against the properties which 
belonged exclusively to the plaintiffs. 
He did proceed against those properties 
with the result that the plaintiffs have 
been compelled to discharge au obligation 
which rested, not only 011 their property 
but also on the properties of the defendant 
and on the defendant personally. I know 
of no principle which allows the defendants 
to escape from the liability, just because 
they had the foresight to give in mortgage 
a property which they had already mort¬ 
gaged to a third person. 

The learned Judge was much pressed by 
the terms of section 82 of the Transfer of 
Property Act, but in truth section 82 has 
nothing whatever to do with the case. 
That section deals with the burden that 
may be lawfully placed on each of the 
several pr >parties mortgaged to secure one 
debt, it does not touch the question of 
personal liability that always arises when 
one person is compelled to pay the debt of 
another. 1 he learned Judge thought that 
there was no personal .decree against the 
defendants; that is true enough; but it is 
entirely irrelevant to consider that matter. 
The personal liability was always there, 
and would in due course have given rise 
to a decree, but for the fact that the 
property belonging to the plaintiff was 
sufficient to-pay off Ali Hossaiu. The 
question is free from all complications and 
in my opinion was correctly decided by 
the learned Munsif. 

I would allow the appeal, set aside the 
judgment of the Court below and restore 
the judgment and decree passed by the 
Court of first instance. The plaintiffs are 
entitled to their costs throughout. 

Macpherson, J.— I agree. 

S. i>. Appeal allowed . 

• * | , # • 
e ? y - . ? * o. 1 .- j.' -v- 
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HONDO SIN OH V. KRISHNA DAYAL GIR; 

PATNA HIGH COURT. 

Appeal from Appellate Decree No. 

1760 of 1921. 

August 13, 1923. 

Present :— Mr. Justice Das and Mr. Justice 

Macpherson. 

MUNDO SINGH and another— 
Defendants—Appellants 

versus 

Mahanth KRISHNA DAYAL GIR— 
Plaintiff, and CHULAI SINGH 
and another—Defendants— 

RESPONDENTS. 

Limitation Act (IX of 1908), s. 20, Sch. I, 

Art. 75 —Instalment bond, suit on—Default in 
payment of instalments —Terminus a quo. 

Pla ntfff sued to recover money due on a bond. 
It was an instalment bond providing that the 
first instalment should be paid on the 18th June 
1913, the second on the 19th June 1914 and the 
subsequent instalments on the 19th June of every 
year. The plaintiff alleged and the Court found 
that the first two instalments were paid but that 
the third was not paid. Plaintiff, therefore, con¬ 
tended that his cause of action arose on the 
19th June 1915 : 

Held, that section 20 of the Limitation Act 
did not apply to the case and it was open to the 
Court to find that the instalments were paid 
even though the fact of payment did not appear 
in the hand-writing of the defendant \ 

(2) that the suit was governed by Art. 75 of the 
limitation Act and the period of limitation 
began to run from the date when the default 
was made, {*., the igth June 1915. 

Appeal from a decision of the District 
Judge, Gaya, dated the 19th September 
1921, reversing that of the Munsif, Third 
Court, Gaya, dated the 14th April 1921. 

Mr. Nawal Kishore Prostd II, for the 

Appellant. 

Messrs. 8 . N. Palit and Kailaspati, for 
the Respondent. 

JUDGMENT. 

DM, J.— Two points have been urged 
before us; first, that the suit is barred 
by limitation, and, secondly, that the 
finding as to legal necessity is not 
sufficient. The learned Vakil was under 
the impression that the bond sued upon 
was not registered in accordance with 
law; but it appears that the bond is a 
registered one, and it must follow that 
the plaintiff had six years from the 
date o the cause of action. It was, 
however, strongly contended by the 
loomed Vakil that the plaintiff's cause 


of action actually arose on the 18th 
June 1913 and not on the 19th June 
1915 as the plaintift alleges. In Order 
to determine this point, it must be re¬ 
membered that the bond sued upon is 
an instalment-bond in common form 
which provided that the first icsta ment 
should be paid on the 18th June 19*3 
the second on the 19th June 19*4 an ^ 
the subsequent instalments on the 19th 
June of every succeeding year. The 
plaintiff’s case is that the first two 
instalments were paid by the defendants, 
and the learned Judge in the . Court 
below has found that they were in fact 
paid. The plaintiff contends that the 
third instalment was not paid, and that 
his cause of action arose on the 19th 
June 1915. It is conceded that the 
suit is well within time if the cause 
of action did arise on the 19th June 
r915. The case of the defendaots, on the 
other hand, is that they never paid a n y 
of the instalments in respect of the 
bond sued upon, and that the cause 
of action arose on the 18th June 1913, 
in which case the suit must be held to 
be ti me-barred. As I have said before, 
the learned Judge in the Court below 
has found that the first two instalments 
were in fact paid by the defendants to 
the plaintiff. The finding of the learned 
Judge on this point is a finding of 
fact and is binding on us in second 


appeal. 

The point of law argued by the learned 
Vakil is this: that it was not open to 
the learned Judge to find that any of 
the instalments was in fact paid by the 
defendants, unless the fact of the pay¬ 
ment appeared in the hand-writing of 
the person actually paying, and the 
learned Vakil relied on section 20 of the 
Limitation Act. The answer to the 
argument is that section 20 has nothing 
whatever to do with the case. Section 
20 applies where the cause ot action 
has already arisen, and the plaintiff is 
seeking to have a fresh period of limita¬ 
tion computed from the time when a 
payment was made by the debtor. 
Se< tion 20 lays down that he is not 
entitled t 0 a fresh period unless, where 
the plaintiff relies on the part payment 
of the principal of a debt, the fact of 
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the payment appears in the hand¬ 
writing ot the person making the same. 
But, if the plaintiff’s case be true, the 
cause of action did not arise till a 
year after the payment of the second 
instalment by the defendants. The pro¬ 
vision as to limitation applicable to 
this case is to be found iu Art. 75 of 
the. Limitation Act which gives the 
plaintiff three years time (in the case of 
a. registered bond, the period would be 
six years) to brii g a suit to enforce 
a bond of this nature from the date 
when the default is made. The ear n ed 
Judge has found as a fact t at the 
default w -s made on t, e J9th June 
I 9 i 5 - # I have no hesitation whatever in 
deciding against the appella. ts on the 
first point urged before us by the le rntd 

Vakil. 

The other point is equally without 
merit. It has been found by the Courts 
below that, the instalme t bond was 
executed in order to secure to t..e 
plaintiff the payment 0 f rent that had 
already accrued due to the plaintiff. 
In my opinion, the benefit to tie 
family is apparent on the face 0 f the 
transaction. They were 1 able frr a large 
sum of money, and the plaint ff agree d 
to accept payment by easy .mtalmnts 
spread over twelve years. 

The appeal must be dsmssed with 
costs. 

Maohperson, J.-I agree. 

s * D * Appeal dismissed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 2574 of 1919. 

Januar\ 31, 1923. 

. resent : Mr. Justice LcRossignol and 
Mr. Justic* Harrison. 

MUHAMMAD HAFIZULLAH KHAN— 

. Defen dam— Appellant 

versus 

. BULAQI MAT and another— 
Peainiipfs and MARUF —Defendant— 

Respomients. 

SubMu^ 7 rans / e ' not for btne fi* °f’ naturt °f— 

noseqaent transferee, whether, can question transfer. 


Oases. gg 

MAI. 

A transfer which la not for the benefit of a 
minor, ia voidable at the instance ot the minor 
and caimot be qneationed by a eabteqaent tram* 
feret. 

Second appeal from a decree of the 
District Judge, Lahore, dated the 25th 
August 1919. 

Mr* Gopal Ghand , tor the Appellant. 

Mr. Tirath R.itn, for the Respondents. 

JUDGMENT.— Tie facts in this case . re 
quit* simple, b it a somewhat i.iffici it point 
of law is invoLed. Mrs. Marul,a Cuiistian 
wilow, acting as guardian cf lei son 
M ihammau Aslam M-.ruf, fust txecuUi. a 
ie.,se on the 22nd oi J.nt 1915 i.. fa\#tr 
of B.iluqi Mai and R.m La lor a \ tiiod 
of hiteen yeaisin c> nsiccralion of a sum 
of R,. i,ooo. Sub^ eque -1 y, 01 the bth 
of October 1916. the ^ola the same land 
to Sardar Muhammad Hafiz Ullah Khan 
describing it ^.s tiee oi all encumbrances. 
Both the instruments weie reg.tttred. 
P aintiff now sues for possession oj the 
land leased to bin. ana is met by a 
paea on tenaif of defendant that the 
transaction was not for tl.e benefit of 
the minor and, therefoie, the lease is 
not vali 1. The findiig of the learned 
District Judge is that this plea could 
only be taken by the miner who has 
l.ot been mi leaned in the case, that 
the conn act is o lv voidable a* d not 
void and that, t erefo e, the trsns f erce 
fiom ihe n.i o', can ct question plaintiffs* 
title. We have been referred to various 
authorities and more especially to 
Mohanlal v. Kisan (1), a decision 
of the Judical Commissioner of 
Nagpur, which is to the effect that 
a transferee from a minor afier he has 
attained majority can challenge the 
alienation made by that minor during 
his minority. As against this we have 
Muthukumaru Chitty \, a nthony Udi yar(2) 
where it is expla ntd that a right to 
avoid is a personal privilege and though 
a minor may suv through a ne v t friend 
to set aside a transfer even during his 
minority, he and he alone can exercise 
this personal privilege. With this view 


(1) 62 Ind. Cas. 313: 17 N. L. R. 53. 

(2) 24 Ind. Cas. iioj 38 M. 867 at p. 8771 15 M, 

L. T. 3S11 39 M. L. J. 617. 



INDIAN CASES; 


zoo 



BU AM KHAN V, SUJAN KUAR. 

wq agree and we find that a transferee 
is not entitled to question a previous 
transaction or to assume the privileges 
which are personal to ihe minor and to 
no body else whether the transfer was 
effected after or before the minor 
attained majority. 

We, therefore, find that the plaintiff is 
entitled to the decree U seeks and we 
dismiss the appeal with costs. 

w . c. A. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Privy Council Appeal No. 3 of 1923. 

May 25,1923. 

Present:— Sir Grimwood Mears, Kt., 
Chief Justice, and Mr. Justice Piggott. 

BU ALI KHAN— Defendant- 

Appellant 
versus 

SUJAN KUAR— Plaintiff- 
Respondent. 

Civil Procedure Code {Act V of 1908), 5. no 

_ Application for teave to appeal to His Majesty 

in Council-Suit by Hindu widow—Plaintiff 
adopting son pendente lite— Son not brought on 
record—Substantial question of law. 

In a suit by a Hindu widow in possession of 
her husband's estate the defendants contended 
that the suit was not maintainable because a pre¬ 
vious suit commenced by the predecessors-in- 
interest of the plaintiff had abated under O. XXII, 
r o of the Civil Procedure Code. It was also urged 
that as the plaintiff had, during the pendency of 
the suit, adopted a son it was incumbent upon her 
to bring upon the record as plaintiff the name 
of the minor boy she had adopted. Both these 
contentions were overruled and the suit was 
eventually decreed by the High Court. The 
defendant then applied for leave to appeal to 
His Majesty in Council: 

Held, that neither of the questions raised was a 
substantial question of law within the meaning 
of section no. Civil Procedure Code, and leave 
could not, therefore, be granted, (p. 100, col. a.] 

Application for leave to appeal to His 

Majesty in Council. 

Mr. Haidar Mehdl, for the Appellant. 
Messrs. Peary Lai bamrji and Until 
Shmkir Bajpii, for the Respondent. 

JUDGMENT.—The question before us 
is whether we can ox ought to certify 

that the appeal.proposed to be pxefwjed 


by the unsuccessful defen da nts-appellauts, 
against a decision of this Court, dated the 
3rd of August 1922, satisfies the condi¬ 
tions laid down by section no of the 
Code of Civil Procedure, so as to make 
it a proper case for an appeal to His 
Majesty in Council. As regards the 
value of the subject-matter in dispute, 
it i s admitted that the requisite condi¬ 
tions are fulfilled. It is, however, also 
admitted that, inasmuch as this Court 
affirmed the decision ol the Court below, 
this appeal must involve some substantial 
question of law before we can certify 
it as a suitable appeal to be preferred 
to His Majesty in Council. We had to 
deal, in substance, with two points, and 
the petition laid before us to-day shows 
that these are the points which it is 
desired to raise before His Majesty in 
Council. Neither of these points has 
anything whatever to do with the merits 
of the case. They were both of them 
objections of a highly technical character* 
not affecting the right of the plaintiff 
in the action to recover the money 
claimed, but only the procedure adopted 
in tlie course of the action for its recovery. 
One contention was that the suit was 
not maintainable, because a previous 
action commenced by the preUecessor- 
in-interest of the plaintiff had abated 
under O. XXII, r. 9, of the Code of 
Civil Procedure. We disposed of thfc. 
technical objection by an argument, 
also technical in its nature, the effect of 
which was that it was quite impossible 
to hold that the previous suit referred to 
in the pleadings had “ abated ” within the 
meaning of the rule in question. We 
are, in no way, prepared to certify that 
the question tius decided by us was a 
substantial question of law within the 
meaning of section no of the Code of 
Civil Procedure. 

The other point requires to be stated in 
some further detail. The suit was institut¬ 
ed by Rani Sujan Kuawar as a Hindu 
widow in possession of the estate of her 
late husband. During the pendency of 
the action she adopted a son. At some 
stage or other in the course of the trial 
the question was raised whetLer after 
this adoption it was not incumbent upon 
the lady to-brisg upon the Jeeefci at 
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pV-afciiff in the suit the name of the 
minor boy whom she had adopted, and 
then t> continue the action as his next 
friend or natural guardian. This conten¬ 
tion was repelled by the Trial Court. We 
pointed out, when it was raised before us 
in appeal, that it would have been open 
to the Trial Court to accept the conten¬ 
tion and to meet it by a formal order 
bringing the minor in question on to the 
record. At the same time, having regard 
to certain facts which were proved at the 
trial as to the circumstances under which 
the adoption was effected, we found that 
the Court below had not been wrong in 
the procedure actually adopted by it, 
that is to say, in permitting the widow 
lady to continue the acti *r in her own 
name. There was at the time of the 
ad'pt on an agreement between the lady 
herself. and the father of the boy who 
was given and taken in adoption, the 
effect of which was to vest the manage¬ 
ment, at any rate of the estate, in the 
hands of the lady until the boy should 
attain majority. It is now contended 
befoye us that a substantial question of 
law is here involved, because of the general 
principle of Hindu haw by which a 
widow making an adoption to her 
deceased husband, at once divests herself 
of the estate in favour of the son so 
adopted. Our attent’on has been drawn 


to certain cases in which tl e questi< n has 
been considered whether an agreement 
entered into at the time of the adoption, 
the object of which is to postpone its effect 
until the dealh of the widow, would be 
valid or enforceable, as against tie 
adopted son. In the case befoie us the 
validity of the agreement is rot being 
contested, and, sq far as we know, has 
never been contested, ty the adopted sen. 
It is.the plaintiff in the action, that is 
to say the widow, who is seeking to 
protect the rights of the minor by 
continuing, this action for his benefit. 
She instituted it at a tinae when she 
toself represented the estate of her late 
husband. She has been permitted to 
continue tt on thestrength of theaulhority 
c*etcisable by her under the agreement 

entered Into at the time of the adoption. 

110 * P? e E aic d to certify that any 
substantial Question of law <vf 
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importance is involved in out decision On 
this point. 

The application is dismissed with costs. 
k.s. d. Application dismissed. 


LAHORE HIGH COURT. 

Ci vie Revision Petition a o. 15 or 1923. 

March 28, J923. 

Present: —Mr. Justice Abdul Raoof. 
BAGH SINGH— Defendant—Petitioner 

versus 

BHAGWAN DAS— Plaintiff— 
Respondent. 

Civil Procedure Code ( Act V of 1908), 55. 10, 
115 —Order refusing to stay suit — Revision, whether 
lies. 

Inasmuch as au order refusing to stay a 
suit under section io of the Civil Procedure 
Code, does not amount to a decision of a case 
within the meaning of section 115 of the Civil 
Procedure Code, an application to revise such order 
cannot be entertained. 

Mela Ram v. Rikhikesh, Go Ind. Cas. 1115 
33 P. W. R. 1922; (1923) A. I. R. (E.) 69, Firm 
Ishar Das-Dharm Chavd of Amritsar v. Firm 
Buta Mal-Durga Das of Amritsar, G7 Ind. Cas. 
870; (1922) A. 1 . R. (E.) 54; 4 E. E. J. 425, Sultanat 
Jahan Begam v. Sundar Lai, 5S Ind. Cas. 90; 
42 A. 409; 18 A. E. J. 431 and Buddhoo Lai v. 
Mewa Ram, 63 Ind. Cas. 151 43 A. 564: 19 A. 
E. J. 558 (F. B.), relied on. 

Petition for revision of the order of the 
Subordinate Judge, "First Class. Delhi, dated 
19th December 1922. 

Mr. Teh Chand, for the Petitioner. 

Kanwar Dalip Singh, for the Respond¬ 
ent. 

JUDGMENT.-—This is rn application for 
revision n ade against an order refusing 
to stay a suit under section 10 of the 
Cede of Civil Procedure. A preliminary 
objection is taken to the hearing of this 
petition by Mr. Dalip Singh on the ground 
that no revision lies against the order as 
no case has been decided. In support 
of his contention he has relied upon the 
following rulings :■— 

(1) Mela Ram v. Rikhi Kesk (1), 
(ii) Firm Ishar Das Dkarm Chand 
of Amritsar v. Firm Buta Mal-Durga 
Das of Amritsar (2), {Hi) Sultanat 

(iY 69 Ind. Cas. mi 33 P. W. R. 19221(1923) 

A, I. R. (E.) Oq. 

(2) 67 Ind. Cas. 870J (1922) A. I. R. (E.) 54 ; 
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Jahan Begun \. Sundar Lai (3) and (lv) 
Buddhoo Lai v. Mara Ram (4). 

In my opinion, all these cases support 
the contention of Mr. Da!ip Singh. It 
is true that there are certain decisions 
the other way also to which my attention 
has been called by. Mr. Tek Chanel, the 
Counsel for the applicant, but I find that the 
preponderance of . the authorities is 
in favour of Mr. Dalip Singles contention. 

I,, therefore, accept the preliminary ob¬ 
jection, and reject this application for 
revision with costs. 

Application rejected. 

W. c. A. 

(3) 58 Ind. Cas. 90J 42 A. 4091 18 A. L. J. 431. 

M *3 x Indf Ca9 ‘ 151 43 A ’ 5^41 19 A. I,. J. 
35 » (F. B.). 


BOMBAY HIGH COURT. 

Civil Extraordinary Application iso. 

297 of 1922. 

March 3, 1923. 

Present:— Sir Norman Macleod, Kt. 
Chief Justice, and Mr. Justice Crump. 
THAKOREDaS TRIBHAVANDAS and 
another—Plaintiffs—Applicants 

VCYSUS 

^ EAEUBHAI TRIBHOVaNDaS and 

OTH ERS — D EFEN DAN TS —R ESPONDE NTS. 
Civil Procedure Code (Act V of 1908), s. 115 
— Appellate Court, finding of, that no compromise 
or arbitration — Revision—High Court, jurisdiction 
of, to interfere. 

Where an Appellate Court finds that there 
was no lawful agreement to refer the disputes 
between the parties to a suit to arbitration, or a 
compromise of the suit, and directs a trial of the 
suit, there is not such a decision of the case to 
warrant interference by the High Court under 
section 1x5 of the Civil Procedure Code. 

Civil Extraordinary Application from the 
decision of the District Judge, Surat, in 
Miscellaneous Appeal No. 12 of 1921, re- 
verslng an order passed by the Second Class 
Subordinate Judge at Surat, in Civil Suit 
No. 706 of 1920. 

Mr. G . N. Thakore (with him Mr. M. K. 
Thakore), for the Petitioners. 

Mr. G, 8 . Rao, for the Opponents. 

JUDGMENT.—In this case, there being 
an agreement to refer to arbitration the 
disputes between the parties without the 


intervention of tie Court, the arbitrators 
made an award, and thereupon the de¬ 
fendants applied for a decree in terms of 
the award. That would be an application 
under O. XXIII, r. 3, the defendants 
seeking to prove to tic satisfaction of the 
Court that the suit bad been adjusted by 
a lawful agreement or compromise .The 
plaintiffs impugned the award enthe ground 
that the arbitrators were guilty of miscon¬ 
duct. The Trial Court passed a decree 
in terms of the award. An appeal was 
filed to the District Judge who held that 
the award was vitiated and could not 
be given effect to in accordance with law 
on various grounds and accordingly the 
Judge directed that the decree cn the award 
should be set aside and the suit remanded 
for trial. 

An application has now been maae under 
section 115 of the Code to revise the order 
of the District Judge. The first ground 
relied upon was that the Judge acted without 
jurisdiction in going into the misconduct of 
the arbitrators under O. XXIII, r. 3. 
It cannot be that the Judge had no juris¬ 
diction to entertain the question, as he 
is bound to decide whether there was a 
lawful agreement or compromise, and an 
agreement referred coupled with an award 
in which it l as been proved that the arbi¬ 
trators are guilty of misconduct, will not. 
be a lawful agreement or compromise. It 
is impossible to conceive tlat it was in¬ 
tended, when an application was made to 
the Court under O. XXIII, r. 3, tlat 
all that the Court had to do was to satisfy 
itself that there had been an agreement 
to refer and an award, and that it was 
bound to pass a decree in terms of the award, 
without considering any objection raised 
by one party or the other that there had 
been misconduct on the part of the arbi¬ 
trators, such as is in any other case would 
vitiate an award. 

But there is another ground on which we 
refuse to entertain the application and 
that is that the case has not been decided. 
All that the Court has found is that there 
had been no lawful agreement or compro¬ 
mise of the suit, and, therefore, it directed 
a trial of the suit. The Rule will, therefore, 
be discharged with costs. 

Rule discharged* 


w. c. A. 
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LAHORE HIGH COURT. 

Letters Patent Appeal No. 178 or 1922. 

April 3, 1923. 

Present: -Sir SUadi Lal,KT., Chief Justice, 
and Mr. Justice LeRossignoi. 

J A GGAN NAT H— J u dg mbn t -D ebtor — 

Appellant 

versus 

DAUD and others—Deckee-Holders 

—Respondents. 

Civil Procedure Code (Act V of 1908), s. 104, 
O. XXI, rr. 66, 90. 92, O. XL III, r. i (j)— 
Execution of decree—Application to set aside 
sale — Appeal, second, whether lies—Failure to 
issue notice before drawing up proclamation, effect 
of. 

A second appeal is not competent from the 
order of a District Judge passed on appeal against 
an order setting aside an execution sale under 
O. XXI, r. 9a of the Civil Procedure Code. 

The failure of an Executing Court to issue notice 
to the Judgment-debtor under O. XXI, r. 66 of 
the Civil Procedure Code, before drawing up 
the proclamation of sale amounts to an irregularity 
in publishing the sale within the meaning of 
O. XXI, r. 90 of the Code, and an application to 
set aside the execution sale on that ground is 
covered by the rule. 

Bipin Bihari Bejali v. Kanti Chandra Mandat, 
18 Ind. Cas. 715 and Sheodhyan v. Bholanath, 
21 A. 31 u A. W. N. (1899) 841 9 Ind. Dec. (n. s.) 
907, followed. 

Letters Patent Appeal from an order of 
Mr. Justice Abdul Raoof, dated the 3rd 
July 1932, reported as 71 Ind. Cas. 
788 (passed in Miscellaneous Second Appeal 
No. 317 of 1922), affirming that of 
the District Judge, Rawalpindi, dated 
the 18th October 1921. 

Mr. Nanak Chand, for t'^e Appellant. 

Mr Ghularn Rasul, for the Respondent?. 

JUDGMENT. —The facts relevant to the 
question of law involved in this appeal 
are simple and do not admit of any 
dispute. On the 14 th November 1911 
the judgment-deb tor made an application 
to have a sale of immoveable property 
in execution of a decree set aside on 
the ground of material irregularity and 
fraud in publishing or conducting the 
sale. This application was allowed by 
the . Court of first instance but 

dismissed on appeal by the District 
Judge. Thereupon, the judgment-debtor 
preferred a second appeal to the High 
Court, and the question for decision 
i* whether a second appeal lay from 
the order of the District Judge passed 
©a appeal against an order setting 


aside the sale in execution of a decree. 
Now, sub-section (2) of section K4 of 
the Civil Procedure Code lays down in 
express terms that no appeal shall lie 
from any order passed in appeal under 
that section. Sub-section (1) of that 
section enumerates the various orders 
which are appealable, and clause (<) 
provides that an appeal shall lie from 
an order made under the rules from 
which an appeal is expressly allowed 
by those rules. It is manifest that an 
order made under O. XXI, r. 92, is 
appeal ble under O. XlJII, and the 
question is then reduced to this, 
w’et er the order made by the .Sub¬ 
ordinate Judge was one under r. 92 of 
O. XXI. 

That rule refers to an order confirm¬ 
ing or setting aside a sale in execution 
of a dtcree, and the order passed in the 
present case was an order setting aside 
the sale. There can, therefore, be no 
doubt that the order of the Subordi¬ 
nate Judge was appealable under O. 
XUII, r. i, clause (j), and that the 
law does not allow a second appeal 

from an order made on appeal from that 
order. 

A reference to O. XXI, r. 90, shows 
that an application to set aside a sale 
can now be made, not only on the 
ground of material irregularity, but also 
on the ground of fraud, in publishing 
or conducting the sale; and in this 
matter the new Code makes a departure 
from the law contained in the Code of 
1882. The rulings under the old Code 
which laid down that an application 
made on the ground of fraud could 
come only under section 244 (correspond¬ 
ing to section 47 of the present Code) 
must be regarded as absolute. The effect 
of adding the words "or fraud" to the 
present rule is to take the applications 
setting up fraud in publishing or con¬ 
ducting the sale out of the purview of 
section 47 and to bring them within the 
operation of r. 90. 

Mr. Nanak Chand for the judgment- 
debtor, however, contends that one of 
the grounds on which his client attacked 
the sale wrs the failure of the Court to 
issue notice under O. XXI, r . 66, before 
drawing up the proclamation of the sale. 
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ami that this defect cannot be regarded 
as an irregularity in publishing or con¬ 
ducting the sale. This contention is, in 
our opinion, untenable. We think that 
an irregular preparation of the proclam¬ 
ation of sale is an irregularity in pub¬ 
lishing the sale w.tliin the meaning of 
O. XXI, r, 90. This view has been taken 
by the Calcutta High Court in Bipin 
Bihari BejaU y. Kanti Chandra Mar dal 
(1). Indeed, the Allahabad High Court 
has held that the absence or an attach¬ 
ment prior to the sale of immoveable prop- 
ery in execution of a decree amounts 
to no more than a material ineguiarity 
in publishing the sale Shcodhyan Bhoia - 

nath (2). We must, therefore, hold that 
the application of the judgment-debtor 
fell under O. XXI, r. 90, and that no 
second appeal lay from the order of the 
District Judge. 

The appeal is, therefore, dismissed with 
costs. 

z. k. Appeal dismissed. 

(1) 18 Ind. Cas. 715. 

(2) 21 A. 3111 A. W. N. (1899) 841 9 Ind. Dec. 

(*. S.) 907. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1533 of 1921. 

May 3, t i 9 2 3 -. 

Present ‘ —Mr. Justice Lindsay and 
Mr. T u st ice Sulai man. 

PADAM SINGH and another— 
Plaintiffs—Appellants 

versus 

UMRAO SINGH and another— 
Defendants—Respondents. 

Pre-emption—Mortgagee in possession, position 
#/—Wajib-ul-arz— Suit for pre-emption, when 
maintainable. 

Kven after making a mortgage of liis share, a 
co-sharer has a proprietary interest left in him 
so as to entitle him to bring a suit for pre-emption. 

The main fact that a person has taken a pos¬ 
sessory mortgage of a share in a village does not 
make him a proprietor of the village so as to resist 
a claim for pre-emption. 

Second appeal irom a decree of the Dis¬ 
trict Judge, Aligarh, dated the 30th 
. of -August 1921. 


t I 9*3 

) J 

Mr. B. K. Mukerji, for the Appellants, 

Mr. E. A. Howard, for the Respondents. 

JUDGMENT.—This is a plaintiffs’ appeal 
arising out of a suit for pre-emption. 
The Cotut of first instance had decreed 
Hie plaintiffs’ suit, but on appeal 1 after 
some further evicence had been taken the 
learned _ District Judge dismissed it. 
His findings are that the plaintiff and the 
vendor are co-sharers in the n.ahal 

in which the property in dispute is situtaed 
and that a custom of pre-emption exists 
in the village. There is a further finding 
that tie defendant vendee is recorded 
as ? mortgagee in possession of some share 
in the same nuihal . On this latter finding 
the learnea District Judge was of opinion 
that the defendant himself was a cc-sharer 
and that, therefore, the plaintiff had no pre¬ 
ference over 1 ixn. The entry as to the 
custom of pre-emption in the wajih-td• 
arz is as follows :— 

Every owner of a patii will lave the right 
of transferring his share in the property 
first in favour of bahi haqiqi eh jaddi (dun 
brothers descended from a common 
ancestor) and in case of their refusal to 
other co-sharers in the village. 

It seems to us that, even after having made 
a mortgage of his share, a co-sharer would 
have a proprietary interest left in him so 
as to entitle him to bring a suit for pre-emp¬ 
tion. In the same way, the mere fact 
that a person has taken a possessory mort¬ 
gage of a share in the village would not give 
him proprietary interest in it. If the true 
interpretation of the wajib-ttl-arz were that 
a mortgagee in possession v as to be deemed 
a sharik deh then tl e result would be that 
the right of pre-emption would be de¬ 
feated by making a mortgage on one 
day followed by a sale to the mortgagee 
the next day. It is true that for certain 
fiscal purposes a m< rtj apee in possession 
is treated um er the Land Revenue 
Act as a eo- c harer but we are 
of opinion that he cannot betreated 
as a proprietor of the village. Under 
the Muhammadan Law there can be no 
doubt that it is only a person having an 
absolute interest *n the^reperty who 1 as the 
right of pre-emption. The entry in the 
wajib itl-arz dees not show that a mortgagee 
is to be deemed a co-sl.arer for the purpose 

of pre-emption, In this view of the matte* 
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we ti ink that the defendant mortgagee ccnld 
not resist the claim for pre-emjticn on the 
ground that he was himself a person en¬ 
titled to an equal right with the plaintiff. 
We accordingly allow the appeal, set aside 
the decree of tie lower Appellate Court 
and restore that of the Court of first instance 
with costs including in this Court fees cn 
the higher scale. 

el. s. D. Appeal allowed. 


CALCUTTA HIGH CCtET. 

Appeal from appellate Decree No. 

2083 of 1920. 

May 19, 1922. 

Present : —Justice Sir Asutosh Mukerjee, Kt., 
and Mr. Justice Ciotzner. 

KEDAR NATH SADHUKHAn and 

others—Defendants—appellants 

versus 

MADHU SUDAN' DAS and others— 
Plaintiffs—Respondents. 

Landlord and tenant—Long possession and 
uniform payment of rent whether creates permanent 
tenancy— Ejectment—Tender or delivery of notice 
to headman of family, whether sufficient service 
—Transfer of Property Act (7 V of 1882), s. 106. 

Long possession and uniform payment of rent 
are not by themselves sufficient to justify the find¬ 
ing that the tenancy was permanent from its 
inception, [p. 105, col. 2.3 

When there is a tender or delivery of the 
notice of ejectment to the head member of the 
family, there is sufficient service notwithstanding 
that there is no proof of prior tender or delivery to 
each of the joint tenants personally, [p.107, col. 2.J 

Appeal against a decree of the Sub¬ 
ordinate Judge, Howrah, dated the 
21st June 1920, reversing that of 
the Munsif, Howrah, dated the 22nd 
January 1919. 

Rabus Dwarka Nath Chakarbutiy, Gunada 
Charan Sen and Prasaiita Bhusan Sen, 
for the Appellants. 

Baht's Ram Chandra Mazumdar and 
Nagendra Nath Ghose, for the Respond¬ 
ents. 

JUDGMENT.— This is an appeal by the 
defendants in a suit for ejectment. The 
case fox the plaintiffs was, that the de¬ 
fendants held as. tenants and that they 
art tfnaney which wa» of a terminable 


character had been duly terminated by the 
service of notice to quit. The Coxirt of first 
instance held that the tenancy was per¬ 
manent and dismissed the suit. Upon appeal 
the Subordinate Judge has held that the 
tenancy was terminable and had been duly 
terminated before the institution of this 
suit. On the present appeal, the conclusion 
of the Subordinate Judge upon each of 
the two pcints in controversy las been 
assailed on behalf of the appellant. 

As regards the nature of the tenancy, 
the Subordinate Judge has found that the 
tenants have been in occupation for more 
than 40 years, and that during this period 
the rent has been paid at a uniform rate. 
The Subordinate jvege,however, las held 
that long possession and uniform payment 
uf lent are not by themselves suffikent 
to justify the finding that the tenancy 
was permanent from its inception. tVe 
are ot opinion that tie view taken by the 
Subordinate Judge is well-founded. 

Our attention has been drawn to 
the decision in Shoroshi Charan Ghose 
v. Bhagloo Sah (id as also to the 
judgment of the Judicial Committee in 
Surcndra Nath Roy v. Dwarka Nath 
Chakravarty (2); neither of these cases 
is of real assistance to the appellant. We 
have not in the present case tl e very material 
elements which existed in the decisions 
to which our attention has been invited, 
namely, that the land had been let out 
for purposes of residence, that It had been 
so occupied, that there had been instances 
of transfer and succession, and finalljq 
that structures bad been erected on the land. 
In these circumstances it is impossible for 
i s to hold that the view taken by the Sub¬ 
ordinate Judge as to the terminable charact¬ 
er of the tenancy is erroneous in law. 

As regards the second point, the Sub¬ 
ordinate judge has found that the 
notice to quit was duly served. The 
correctness of bis conclusion upon 
Ibis point must be tested by & reference 
to the provision of seeton 106, Transfer 
of Property Act which governs this case. 
The second paragraph of that section 
provides that every notice under this section 

(1) $7 Ind. Ca*. 8771 33 C. I* J. 

(2) 30 Ind Caa. 8501 24 C, W. N. IJ (1929) 
M. W. N. txz (*. C.). 
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must be in wilting, signed by or on behalf 
of tl-e persons giving it, and tendered or 
delivered either personally to the party 
who Is Intended to be bound by it or to one 
of his family or servants at his residence 
or (if such tender or delivery is not prac¬ 
ticable), affixed to a conspicuous part of 
the property. In the case before us, the 
land was in the occupation of two sets of re¬ 
spondents—tie Sadhukhans and the Bags. 
The Subordinate Judge has held cn the 
evidence that the notices were duly served, 
because they were delivered to Kedar Nath 
Sadhukhan and^ Nagendra l\ath Bag who 
were the respective beads of the two joint 
families. The appellants have contended, 
however, that even if these findings are 
accepted as correct, the fact of such delivery 
only raises the rebuttable presumption that 
the notices had reached the other joint 
tenants. In support of this proposition, 
reliance has been placed upon a passage 
from the judgment by the Judicial Committee 
in the case of Harihar Banerji v. Ramsashi 
Roy ( 3 )» where Lord Atkinson states that 
in case of joint tenants, each intended 
to be bound, and that it has long ago been 
decided that service of a notice to quit upon 
one joint tenant is puma facie evidence 
that it has reached the other joint tenants. 
Reference istben made to the cases of Doe d. 
Macartney v. Crick (4); Doe d. Bradford 
v. Watkins (5) and Solton v. Kelly (6). 
An examination of the judgment in these 
cases shows that service on cne of several 
joint tenants is prima facie sufficient for 
all, and that it 1 as similarly been held that 
service on a corporation may be effected 
by a service on one of its officers. Doe d. 
Carlisle v. Woodman (7). The case befor is, 
however .is, as we have stated, go verned by 
the provisions of section 106 of the Transfer 
of Property Act, which lays down a precise 


( 3 ) 48 Ind. Cai. 2771 48 C 438 at p 480 J 39 
cX. b ** 7 l *3 C. W. N. 771 xI A M. 9691 33 

I*. J. 7 ° 7 I 9 b. W. 148 : 23 M. I* T. 1391 ax 
Bom. IR. 3**1 t* 0 * 9 ) W. N. 4711 t V. P. 
I* R. (P. C.) fdj 45 }• A.*** (*• £•). 

( 4 ) ( 180 s) 3 * 9*1 8 J- M* 

( 1 ) ( 180 G) 7 Bast 031 ) 8 R, R. 670 ; 105 B. R. 
• 13 ) 3 Smith 5 * 7 ] 

(ft) ft If. C. t. R 3 * 7 - m 

( 7 ) (* 807 ) f Bart 228 ; 9 R» R. 4*81 *<>3 B. R. 

1 * 9 * 


and. definite rule for the service of the 
notice to quit required by that section. 
Such notice must be tendered or delivered 
either personally to tie party intended to be 
bound by it or to one of his family or ser¬ 
vants at his residence or (if such tender 
or delivery is not practicable) affixed to 
conspicuous part of the property. The appel¬ 
lant felt pressed by this provision and l ad 
to abandon the contention that tender or 
delivery to a member of the fa mil) is net 
sufficiet, unless an attempt has been m?.c e 
to tender or deliver the notice personally 
to the party intended to be bound thereby. 
It is remarkable, however, that a very 
different set of rules has been prescribed 
by the Legislature for the service of sum¬ 
mons in suits and other judicial proceedings 
as is clear from an examination of the 
provisions of O- V of the Civil Procedure 
Code of 1908. Under that order sub¬ 
stituted service is permissible, only when 
an attempt to effect personal service has 
failed. Here, however, the plain language 
of section 106 indicates that service may be 
effected in one or other o f the modes pres¬ 
cribed. The appellant has thus been driven 
to contend that the term 'or* means—'or 
if, such personal tender or delivery is impos¬ 
sible . There are two menifest objections 
to this interpretation. In the first place, 
tie word ‘or 'is an alternative word, as was 
observed by Parke, B., in Elliot v. Ttimer (8), 
It is, however, not always disjunctive and 
is sometimes interpretative or expositor)’ 
of the preceding word. Hills v. London Gas 
Light Company (q\. But no instances have 
been brought to our notice where the term 
'or is used neither as alternative nor as sy¬ 
nonymous. In the second place, in section 
106 the Legislature uses the expression 
“if such tender or delivery, is not prac¬ 
ticable ", in one contingency, namely, 
when service is effected by fixing the notice 
to a conspicuous part of the property. If 
the Legislature had intended that the mode 
previously mentioned should not be alter¬ 
native but that recourse should he permis¬ 
sible to one of the modes only when the other 
bad proved infructuous, the legislature could 

(8) (1843) 2 C. B. 44ft; 15 X* J- C. P. 49) Zf| 

B- R XOI9J 89 R. R. 50X. 

(9> (x8fto) 0 H. & N. 3**1 *9 L. J. Ri, 409) 

Sf 7 8. R. it#*; Ito R. Ri ftoft. 
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easily have framed the section in suitable 
terms. We are consequently of opinion that 
in the case before us, where there was a 
tender or delivery of the notice to the 
head member of the family, the service was 
sufficient, notwithstanding that there 
Is no proof of prior tender or delivery to 
each of the joint tenants personally. We 
hold accordingly that the Subordinate Judge 
has correctly found that the notice was 
duly served. 

The conclusion follows that the tenancy 
was terminable and has been legally ter¬ 
minated. The decree of the Court below is 
affirmed and this apeal dismissed with 
costs. 

k. s. d,- Appeal dismissed. 


LAHORE HIGH COURT. 

Civil, Revision No. 435 of 1922. 
January 5, 1923. 

Present; —Mr. Justice Zafar Ali. 
The Firm RAHMAD ULLAH- 
FAKRAR-UD-DIN—Plaintiffs— 

Petitioners 


vers us 

The Firm RAHIM BAKHSH-QUMAR- 
UD -DI NT —Defendants—Respond en ts . 

Punjab Courts Act (VI of 1918). s. 44 
—Civil Procedure Code (Act V 0/1908), O.X VI, 
f. 19— Revision—Interlocutory order—Order in 
contravention of law — Interference by High 
Court. 


Interlocutory orders cannot, or at any rato 
should not, be interfered with by the High Court 
in revision, even though such orders are made 
in contravention of an express provision of the 
law, such as an order whicn contravenes the pro¬ 
visions of r. 19 of O. XVI of the Civii Procedure 
Code. 

Gulab Chand v. Sher Singh, 35 Ind. Cas. 6081 
*49 P* W. R. 1916} 8 P. I*. R. 1917, followed. 

Civil revision against an order of the 
Junior Sub Judge, Delhi, dated the 10th 
April 1922. 

Mr. M. Ob e dull a # for the Petitioner. 

Mr^j Qojbal Chand, for the Respnodents. 

JTJDQMENT.— This is a petition in 
revision against an interlocutory order, 

which Counsel for the respondent raises 


the preliminaiy objection that no revision 
lies, and cites Gulab Chand v. Sher 
Singh (1), Buidhoo Lai v. Mewa Ram 
(2) and Mahtab Rai v. Katnan Lai (3). 
Counsel for the petitioner cites Gauri 
Shankar v. Gang.t Ram (4). 

It may be stated that section 44 of the 
Punjab Corn ts Act is word for word the 
same as section 115 of the Code of Civil 
Procedure and that a Full Bench of the 
Allahabad High Court held in Buddhco Lai 
v. Mewa Ram (2) that no revision lay 
when no case had been decided by the 
Court below within the meaning of 
section 115, Civil Procedure Code. 

In Gulab Chand v. Sher Singh (1) it 
was held by a Judge of the Punjab Chief 
Court that interlocutory orders cannot, 
or at any rate should not, be, interfered 
within revision. Several rulings, specially 
Mahtab Rai v. Katnan Lai (3) were referred 
to in that case. 

The facts of Gauri Shankar v. Gang a Ram 
(4) were quite peculiar and it can afford 
no assistance in this case. 

The order of which revision is sought 
in this case was that the Court below 
in supersession of its previous order 
issuing a commission to examine a witness 
who resided in Amritsar at a distance of 
more than two hundred miles from Delhi 
where the Court was, issued a summons 
to him to attend the Court at Delhi. 
This order is in contravention of O XVI, 
r. 19, Civil Procedure Code, but this Court 
cannot interfere. 

Dismissed. No order as to costs. 

W. C. A. 

Petition dismissed. 


(0 33 Ind. Caa. 6o8j 149 P. W. R. 19161 
8 P. L. R. 1917. 

L 2 ) 6 | Cas - *51 43 A. 5641 19 A. I* J. 
550 IF. U.). 

(3) 31 P. R. 1899. 

(4) 52 Ind. Cas. 8591 77 P. R. 1919. 
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ALLAHABAD HIGH COURT. 

Execution Second Appear No. 1668 of 

1922. 

May 31, 1923. 

Present: —Mr. Justice Daniels. 

KUNDAN DAD AND ANOTHER — 

Opposite-Parties—Appellants 

versus 

Babu JAGAT RAM— Objector- 

Respondent. 

Mortgage—Prior and subsequent mortgages — 
Prior mortgagee failing to set up mortgage in suit 
on puisne mortgage, whether can enforce it 
against mortgagor —Res judicata, what operates 
as. 

The rule that a prior mortgagee who abstains 
from setting up his prior mortgage in a suit by a 
puisne mortgagee cannot afterwards set up 
that mortgage against the puisne mortgagee 
or against the auction-purchaser under a decree 
obtained on the puisne mortgage, lias no applica¬ 
tion to a case where the prior mortgagee seeks 
to enforce his mortgage against the" mortgagor 
or his representative, [p. 108, col. i.] 

Appellant, who held a mortgage cn certain 
property obtained a decree for sale on foot of his 
mortgage. Subsequently, he obtained a simple 
money-decree against the mortgagor and brought 
the mortgaged property to sale in execution 
subject to his mortgage-decree, which was duly 
notified. The property was purchased by the 
respondent. Meanwhile, a puisne mortgagee 
had brought a suit for sale on his mortgage to which 
appellant was made a party. In that suit appel- 
lant failed to set up his prior mortgage on the basis 
of which he held a decree for sale. He now sought 
to execute that decree against the respondent: 

Held , that there was nothing to prevent the 
appellant from executing his decree against the 
respondent who was in the same position as the 
mortgagor and who was not only aware of the 
mortgage decree on the date on which he pur¬ 
chased the property, but had purchased the 
property subject to the mortgage-decree which 
appellant was now seeking to execute. 

It is the issue decided and not the reason for the 
decision which constitutes res judicata, [p. 109, 
col. 1.] 

Execution second appeal from a decree 
ot the District Judge, Saharanpur, dated the 
13th July 1922. 

Mr. Balmakunda, for the Appellants. 

Mr. S. A. Haidar , for the Respondent. 

JUDGMENT.— 'This is an appeal in exe¬ 
cution proceedings. The appellant, Kundun 
Dal, held a mortgage of the year 1905 upon 
the same property. He brought a suit 
on this mortgage and obtained a decree 
for sale in 1917. He now seeks to put 
that decree in execution and the Court 
below, overruling the Trial Court, has 
held that lie is precluded from doing soy 


The appellant, Kundun Dal, subsequently 
obtained a simple money decree against 
Ram Chandra, the owner of the property. 
In execut on of this decree lie got the proper¬ 
ty proclaimed for sale subject to his mort¬ 
gage decree of 1917 which was duly notified. 
The property was brought to sale and was 
purchased by the respondent, Babu Jagat 
Ram, on the 20th of January 1920. Between 
the date of the plaintiff’s decree and the 
date of the purchase of Jagat Ram a puisne 
mortgagee, named Dachhman Singh, had 
brought a suit f 0 r sale of the property on 
the basis of lus mortgage which was ot 
December 1913. To that suit Kundan 
Dal was made a party in respect of a prior 
mortgage of January 1913 which he held 
on the property. He failed to set up his 
mortgage of 1905 possibly thinking it 
unnecessary to do so as that mortgage had 
already merged in a decree for sale. The 
learned District Judge holds that Kundan 
Dal's failure to set up his mortgage decree 
in the suit brought by Dachhman Singh 
precludes him fr 0 m enforcing that mort¬ 
gage against the respondent Jagat Ram. 
The ruling on which lie relies, and there 
are other rulings to the same effect, lays 
down that if a prior mortgagee abstains 
from setting up his prior mortgage in a 
suit by the puisne mortgagee he cannot 
afterwards set up that mortgage against the 
puisne mortgagee or against the auction- 
purchaser under a decree obtained on the 
puisne mortgage. There is no authority 
for applying the same rule to the case of 
a mortgagor. In this case the puisne mort¬ 
gagee has apparently not attempted to 
execute his decree and certainly no sale 
has taken place under it. Kundan Dal, 
on the contrary, not only holds a decree 
for sale on the mortgage but Jagat 
Ram when he bought the property 
was fully aware of the existence of the 
prior charge and bought the property 
subject ta ft. There is no ground either 
of principle or authority on which the 
decree-holder can be debarred from exe¬ 
cuting his decree under the circumstances. 
The position of the puisne mortgagee 
and of the mortgagor with reference ta a 
prior mortgagee is not analogous. To the 
puisne mortgagee the existence of a prioi; 
mortgage is of vital importance. He maj 
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lose his security altogether if the prior 
tnortagage is enforced. In any case he is 
entitled only to what is left after the prior 
mortgage is satisfied. If, therefore, the 
■prior mortgagee is impleaded in a suit 
by the puisne mortgagee without his 
priority being recognised he is bound 
to set up his prior charge as a ground ol 
defence under Explanation 4, section n, 
Civil Procedure Code to the suit. Other¬ 
wise, the mortgagee will obtain a decree 
entitling him to bring the entire property 
to sale and not merely the equity of re¬ 
demption. But to the mortgagor the 
question of priority as between encum¬ 
brances all of which he is bound to pay 
Is largely immaterial. His position is thus 
radically different from that of the pu'.sne 
mortgagee who is only liable to satisfy 
charges having priority to his own. 

It appears also, although the learned 
District Judge has not taken notice of the 
fact, that the question was really res judicata 
against the respondent. Jagat Ram’s 
objection in which he maintained that 
the decree-holder had now no right to 
take out execution of the decree was filed 
on the 5 th of January 1921. The decree- 
holder filed an answer to it, and the matter 
was decideo by the learned Munsif on the 
7th of May 1921 by an oroer declar¬ 
ing that the objection had no force 
and dismissed it. Ar. appeal was filed 
against that decision to the District 
Judge but was withdrawn on the 25th 
ot August 1921, when the District Judge 
passed an order:—“ The appeal having been 
withdrawn is dismissed. ” The Munsif's 
order, therefore, became final. No 
doubt it has been found by the District 
Judge that the ground on which the Munsif 
dismissed the objection was erroneous, 
the ground being, that the property now 
sought to be sold was different from that 
contained in Laclrhman Singh's decree. 
It is, however, the issue decided and not 
the reason for the decision which constitutes 
Tes judicata, and the question at issue 
Was whether the decree-holder was by 
feasou ot not pleading his mortgage in 
the former suit precluded from executing 
his decree. After the Munsif’s decision 
Jagat Ram put in an application that there 
ib B .ajjgttre contusion between the kh$vsa 
UTObers of the old and new Settlements 


io 0 

and asked that the khewat numbers of 
the recent Settlement might be exempted 
from sale. It is 011 the basis of this applica¬ 
tion that the orders now in appeal have 
been passed. For the reasons already given, 
the appeal is allowed, the decree of the Court 
belbw set aside, and the decree of the Tri .l 
Court dismissing the objection is restored 
with costs in all Courts. 

z. k. Appeal allowed. 


LAHORE HIGH COURT. 

First Civil Appeal No. 2907 of 1918. 

March 12, 1923. 

Present: —Mr. Justice Martineau and 
Mr. Justice Zafar Ali. 

Musammat BAL KAUR— Plaintiff 

—Appellant 

versus 

Musammat DRVKI and another — 
Defendants—Respondents. 

Hindu Law — Custom—Succession — Daughters v. 
widow and daughters of predeceased son—Joshi 
Brahmins of Hoshiarpur — Presumption. 

High caste Hindus living in towns and 
working as traders are presumably governed by 
the Hindu Law, and in the absence of Sufficient 
evidence it cannot be said that that law is 
superseded on any particular point by custom, 
[p. no. col. 2.] 

There is no special custom among the Joshi 
Brahmins of Hoshiarpur which entitles the 
widow and daughters of a predeceased son to 
succeed in preference to daughters, [p. no, col. 2.J 

First appeal from a decree of the 
Senior Subordinate Judge, hoshiarpur, 
doted the 16th July 1918. 

Tala Faqir Chand, for the Appellants. 

Mr. Manohat Lai and Lola Badri Das, 
R. B., for the Respondents. 

JUDGMENT. —The main question for 
decision before us in this first appeal 
from the judgment and decree of trhe 
Senior Subordinate Judge, Hoshiarpur, is 
whether there obtains a special custom 
among the Joshi Brahmins and other 
high caste Hindus of Hoshiarpur which, 
overriding Hindu Law, entitles the widow 
and daughter of a* predeceased sbh to 
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succeed in preference to daughters, ihc 
facts are briefly rs below :■— 

One Mokand Lai, a Joshi Brahmin of 
Hoshiarpur, was the father of one son 
and two daughteis who were all married. 
The son died on the ist May 1914 leaving 
a widow and a daughter. Mokand Lai 
survived him for some three months 
and died on the 23rd July 1914. He 
left three shops, one house, Rs. 1,600 
cash, and goods valued at Rs. i, 5 n( >* 
As his s n’s widow, Musammat Devki, 
and her minor daughter, Musammat Ram 
Vantiti, lived with him in the residential 
house, they remained in possession thereof 
after his death. The daughters claimed 
to be his heirs according to Hindu Inw 
and t btained a Sue ess in Certificate for 
realising the money payable tj him, and 
subsequently instituted the present suit 
for possession of the house and shops, 
and also to obtain a deck ration that 
they were entitled to the money 
(Rs. 3,100) left by Mokand Lai out of 
which Rs. 2,9.0 were lying in deposit 
with the firm cf Thakarya Mal-Gujsr 
Mai. The defendant, Musammat Eevki, 
set up in defence the special custom 
stated above, and further raised the 
alternative plea that she and her daughter 
had the right of residence and maintenance 
in the estate of Mokand Lai, and that 
the money required for the marriage 0 f 
her daughter was also to be paid out of 
that estate. Their right of residence, etc., 
was conceded but there was disagreement 
as to the amount of the maintenance 
allowance and the sum to be paid for 
marriage expenses. 

On the question of custom the defendants 
examined 15 witnesses whose evidence 
coupled with the judicial instances cited 
by the defendants was considered 
sufficient by the Ccurt below to establish 
it. We are of opinion that this evidence 
is quite insufficient. Of the 15 witnesses 
examined by the defendants there 
was only one Joshi Brahmin. The 
remaining 14 included five Kh&tns, four 
Brahmins, two Suds, oneKalal, one Bar.ia 
and one Bhabra. Then of these witnesses 
Nos. I, 2,3, 6, 8, 9, I£,i3, 14 and 15, could 
cite no instance in support of the alleged 
Special custom, and the instances cited 

by tb« ia*t amd Judicial instances 


were not in point. The learned Senior 
Subordinate Judge himself expressed the 
following opinion about these inanstces:— 

“Taken as a whole, the above instances 
do not serve as a proper guide in the 
present case. None of them except the 
Chief Court’s appeal of 1914 (which 
related to a case from the Jullundur 
District) were between a daughter 
and daughter-in-law. They were between 
daughter-iu-law and collaterals or others 
and do not exactly fit in the present 

9 9 

case. 

It is difficult to follow the line of 
argument adopted by the learned Senior 
Subordinate Judge to arrive at the 
conclusion that, in spite of no instances, 
the oral testimony of the defendants' 
15 witnesses of different castes was 
sufficient to prove the existence of the 
alleged customs among Joshi Brahmins 
as well as other high caste Hindus of 
Hosliiarpur. All that the learned Ccunsel 
for the defendarts-respon dents could say 
in support of the finding of the lower 
Court was that Hindu Law was not 
so rigorously applied in the Punjab as 
in Bengal and the United Provinces, 
and that the oral evidence indicated 
the prevailing sentiments of Hindus 
generally in favour of the rights of the 
widow of the predeceased son as against 
daughter. But high caste Hindus living 
in towns and working as traders are 
presumably governed by Hindu Law and 
in the absence of sufficient evidence it 
cannot be said that that law is super¬ 
seded on any particular point by custom. 

On the question of maintenance, etc., 
the parties are not much at variance. 
Counsel for the plaintiffs-appeHants agrees 
that the family residential house may be 
left wholly in the occupation of the 
defendants till the death of the widow 
and marriage of her daughter, that 
Rs. 1,000 he allowed for the marriage 
of the daughter and that the shop whose 
rent is Re. 10 or 12 per mensem be 
allotted to them for their maintenance. 
The defendants' Counsel claims Rs. 1,500 
for marriage expenses and Rs. 20 per 
mensem for maintenance. We are of 
opinion that the sum of Rs. I,oco will 
be quite sufficient for the marriage ex¬ 
panses and that Rs. 16 par mensem should 
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be allowed for maintenance. The rent 
of one of the shops situate in Khara-Khu 
of which Sardari Lai is at present the 
tenant is Rs. io as already stated and 
that of another shop is Rs. 6. 'We con¬ 
sider that these two shops should be 
allotted to the defendants so that they 
may live on the rent thereof. They 
themselves will be responsible for keep¬ 
ing them in proper repair. After the 
marriage of her daughter the widow 
will be entitled to retain only the shop 
whose rent is Rs. io, and the other 
shall then go to the plaintiffs, Rs. 1,000 
will be payable to the defendants from 
the sum of Rs. 3,100 left by Mokand 
Lai. If they have not already received 
this amount and are not able to 
realise it they will be entitled to 
raise it on the security of the house 
or shops. We accept the appeal and 
reversing the judgment and decree of 
the Court below pass a decree in the 
terms stated above and decree the 
plaintiff’s suit with the said reservations. 
Parties to bear their own costs through¬ 
out. 

z. K. Apptal allowed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1606 of 1921. 

May 2, 1923. 

Presents —Mr. justice Kanbaiya Lai. 
Musammat ISLAM FAl'IMA— 
Defendant—appellant 

versus 

Syei TAMIZ Ai,I —Plaintiff 

—Respondent. 

m on-payment of purchase-money, or in • 

*f purchase-money in sale-deed, effect of— 
Wrf'offon Act (XVI 0/1908). 5. 52 SaU- 
•eectj—Presentation by vendee — Refusal of vendor 

endorsement, effect of—Registration, validity 


In a sale of immoveable property the mere 
non-payment of the purchase-money would not 
prevent the passing of the ownership from the 
vendor to the purchaser. Similarly, where in a 
sale-deed the sale consideration is inflated, and 
there is no repudiation of the sale, nor any 
defect in the registration of the transaction, such 
inflation would not vitiate the sale, so a9 to 
deprive the vendee from acquiring a good title, 
[p. 112, col. 1.] 

The mere refusal by the vendor to sign the 
registration endorsement would not affect the 
validity of the sale, where the deed was presented 
f or registration by the vendee who had duly signed 
the presentation endorsement as required by 
section 52 of the Registration Act. [p. 112, col. 2.3 

Sagaji v. Namdev, 23 B. 525; 1 Bom. L. R. 51 
12 Ind. Dec. (n. S) 349, Baijnath Singh v. Paltu . 
30 A. 125; 5 A. L. J. 961 A. W. N. (1908) 38. 
Subbaler v. Moniam Subramania Iyer, 10 Ind* 
Cas 546; 36 M. 8; 10 M. L. T. 51 j (1911) 2 M. 
W. N. 6; 21 M. L. J. 800, relied on. 


Second appeal against a decree of the 
District Judge, Bijnor, dated the 30th 
June 192i. 

Aj-. A. M. Aziz, for the Appellant. 

Air. Ibn-i-Ahmad, for the Respondent. 

JUDGMENT.-—This appeal arises out 
of a suit brought by the plaintiff-respcndent 
for tl e possession of certain property said 
to have been sold by defendant No. 1, 

tl rough defendant Isio. 2, who is her husband, 

to the plaintiff. Tl e sale was effected on 
the 31st December 1918. The sale-deed 
was presented for registration on the 2nd 
January 1919. On that date the Register¬ 
ing Officer went to the house of defendant 
No. 1 and asked her whether she had exe¬ 
cuted a sale-deed. She admitted having 
done so, but when the terms of the sale- 
deed were read over to her, she said she had 
agreed to these terms except in so far as 
tie amount of consideration payable to her 
was overstated in the sale-deed. The con¬ 
sideration specified in the sale-deed was 
Rs. 1,250 biit the lady stated tlst she bad 
agreed to sell the property in question 
for Rs. 1,too. The plaintiff asserted that 
the sale had been settled for Rs. 1,250 
and that be had already paid Rs. 150 by. 
executing a promissory-note in favour of 
defendant No. 2. It appears that the prop¬ 
erty sold was 0 share in a certain village 
in which the parties were also co-sharers 
The Courts below found that, for fear of 
pre-emption, the plaintiff wanted that 
the sale consideration should be stated at 
Rs. 11250 in the sale-deed, while the vendor,. 
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Insisted tl at the correct amount of tie con¬ 
sideration payable to her should be entered. 
The result of the dispute between the vendor 
ami vendee at the time of the registration 
of the sale-deed was, that the vendee refused 
to pay tl e sale consideration but the regis¬ 
tration of the sale-deed was, all the same, 
effected, and the vendor refused to affix 
her thumb impression below tie registra¬ 
tion endorsement and to deliver possession 
over the property in question. 

The only question for consideration in 
this appeal is, whether, in those circum¬ 
stances,? good title had passed to the plaintiff. 
The Courts below found that, in spite of the 
question of the consideration money pay¬ 
able to the vender, the plaintiff had acquired 
a good title to the property conveyed by 
the sale. On behalf of the defendant- 
appellant, it was urged tl at the plaintiff 
had repudiated the sale in the form in which 
it was agreed upon and that her only 
remedy was now to sue for tl e specific 
performance of the contract of sale. But, 
as the Court below observed, though tie 
sale consideration was settled at Rs. i,ioo 
only and tie sale consideration ill tie sale- 
deed was inflated, tl ere was no defect in 
tie registration of tie transaction aucl 
the plaintiff t ad acquired a good title. 
There was in fact no repudiation of the sale; 
the plaintiff agreed to every term mentioned 
by the vendor, he merely wanted an extra 
sum of Rs. 150 entered in the sale-deed 
as a part of the consideration for l is pro¬ 
tection against any possible claim for 
pre-emption. Its inclusion aid not vitiate 
the sale. As held in Sagaji v. Namdcv (1) 
and Baijnalh Singh v. Paltu (2) in a sale of 
immoveable property mere non-payment of 
the purchase-money would not prevent the 
passing of the ownership from the vendor 
and the purchaser can, notwithstanding' 
such non-payment, maintain a suit for 
possession of the property. 

In Subbaler v. Moniam Subtamanla 
Iyer (3) where a sale was effected 
for an ostensible consideration of 
Rs. 300 but the real consideration 


(x) 23 B. 525; 1 Bom. R. R. 51 12 Ind. Dec. 

(W (2) 3o 4 a1 125; 5 A. I*. J. 96 ; A. W. N. (1908) 
38. 

{3) 10 Ind. Cas. 54 6J M. 8j 10 M. R. T. 51J 
(IQIJ} 2 M. w. N. 21 M.R* J. 800, 


for the deed was a promise by the husband 
of the vendee that he would maintain 
the vendor for the rest of his life, it 
was held that the mere fact that the price 
was not paid in the manner stated in the 
sale-deed would not prevent the passing 
of the land by sale from the vendor to the 
vendee after the sale-deed bad been exe¬ 
cuted and registered. The refusal of the 
lady to affix her thumb impression below 
the endorsement after the plaintiff had 
agreed to pay the purchase money, did 
not also affect the valiuity of the regis¬ 
tration because the document was presented 
for registration by the vendee whose signa¬ 
ture below the presentation endorsement 
was duly' obtained as required by section 
52 of the Indian Registration Act of 1908, 
In spite of the small difference between 
the parties as to tie amount of sale 
consideration which was to be entered in 
the sale-deed, the sale was for all intents 
and purposes complete and effectual. 

The appeal, the ref ore,fails and is dismis¬ 
sed with costs including fees in this Court 
on the higter scale 
w. c. a. Appeal dismissed . 


MADRAS HIGH COURT. 

Second Civii, Appear Iso. 184 of 1921. 

April 19, 1923.. 

Present: —Mr. Justice Krishnan and 
Mr. Justice Ramesam. 

PENDEKKARRU THIMMAYYA— 

D E FE ND ANT—APPERR AN T 

versus 

PENDEKKARRU SIDDAPPA— 

P R AI NT IFF—R ESPONDE NT. 

Pleadings — Title, accrual of, during pendency 
of suit—Procedure — Co-owners—Suit by one co± 
owner to eject trespasser, maintainability of. 

Where on the date of suit a plaintiff has no title 
to the property in suit but before the case is 
disposed of by the First Court, he becomes entitled 
to the property and an amendment of the plaint 
can then be allowed setting forth the claim „as 
arising on such accrual of title, the Court acts 
rightly in disposing of the suit on the footing cjf 
the plaintiff's title acquired during the pendency 
of the suit. One co-owner may sue to eject a 
trespasser without the other co-owners beinjj 
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Although we assume that the plaintiff 
bad no title on the date of suit, it is found 
that, very soon after the suit was filed 


made parties to the suit, provided the title of the 
latter is not denied. 

Ahmad Sahib Shutari v. Magnesite Syndi¬ 
cate Limited, 29 Ind. Cas. 60; 39 M. 501 j 2 L. W, 
460; 17 M. L. T. 387; 28 M. L. J. 598, followed. 

Ponnaya TirumaJai Vandaya Thevar v. Kanda- 
tami Vandaya Thevar, 17 Ind. Cas. 136, referred 
to. 

Second appeal against the decree, dated 
the 27th July 1920, of the Couitof the Sub¬ 
ordinate Judge, Bellary, in A. S. No. 57 cf 
1920, preferred against a decree, dated the 
nth February 1918, of the Court of the 
District Munsif of Goot\, in O. S. No 194 
of 1917. 

Mr. B. Somayya, for the Appellant. 

Mr. K. Rajah Aiyar, for the Respondent. 

JUDGMENT. —The first point taken is 
that, on the date cf suit, the plaintiff had 
no title to the property, as two of the daugh¬ 
ters ci tie original owner, Timmayya, were 
alive and they w'ere entitled to the property 
in spite of the relinquishment of their 
rights in favour cf Nagamma. It is contend¬ 
ed that their relinquishment did not in¬ 
volve the loss of their right to take by survi¬ 
vorship to Nagamma. This would really 
depend upcn the nature and extent of the 
relinquish ment. If they expressly relin¬ 
quished their right to take the estate 
after the death of Nagamma, tuey could 
not, In our opinion take it subsequently 
on the ground, of survivorship, but it will 
pass to the heirs of Timmayya as if all the 
daughters were dead, that is, in this 
case, to the daughters’ sons, the plaintiff 
end Hanumanthu. 

Here, however, there is no deed oi relin¬ 
quishment and it is not possible on the 
facts to S3y positively whether the 
relinquishment involved the loss of rig lit 
to enjoy the property on Nagamma's death. 

*We would, therefore, assume that, at 
the date of suit, the plaintiff's title is not 
established. In tlds connect on reliance 
was placed by the appellant on the case in 
Muthiyalu Chengappa v. Bur ad a Gunta 
&)• With all respect to the learned 
Judges, we feel considerable doubt as to 
its correctness. We need not, however, deal 
further with that case on the view we are 
^king of the effect of relinquishment. 


end before the erse was disposed of by 
the First Court, the two daughters died 
and then, at all events, plaintiff and 
Hanumanthu became entitled as co¬ 
owners of the suit property. It 5 s conceded 
that an amendment of the plaint could 
have been allowed setting forth tic claim 
as arising on the death of the daughters. 
That being so, w r e think the Subordinate 
Judge was right in disposing of the suit 
011 that footing. If necessary, we would 
allow an amendment ourselves, but as 
no useful purpose would be served we 
think it unnecessary to insist on a formal 
amendment. 

It is next aigued that, taking defendant 
to be a trespasser, on the findings of the 
lower Court, one co-owner cannot eject 
even a trespasser without the other co- 
owner being a party to the suit. This 
argument is directly opposed to the ri ling 
in Ahmad Sahib Shutari v. Magne¬ 
site Syndicate Ltd. (2). The case cited by 
the appellant in Ponnaya Tirutnalai Van¬ 
daya Thevar v. Kandasami Vandaya Thevar 
(3) is not opposed to this view, provided 
one co-owner does not deny the other 
co-owner’s right. Plaintiff does not deny 
before us that Hanumanthu is .also jointly 
entitled with him and the decree in plaintiff s 
favour will be for the benefit of both him¬ 
self and Hanumanthu. 

The plea of res judicata is clearly unten¬ 
able. 

All the points taken by the appellant 
failing, second appeal fails and is dismissed 
with costs. 

V. N. v. Appeal dismissed* 


(2) 29 Ind. Cas. 60j 39 M. 501{ 2 L, W. 460; 17 M, 
I#. T. 3871 28 M. L. J. 5981 

(3) 17 Ind. Cas. 136. 




a7*r (xpax) If. W. N. ap. 
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ALLAHABAD HIGH COURT. 

Second Civtl Appeal No. 146 of 1922. 

May 7. 1923. 

Present: —Mr. Justice Gokul Prasad. 
LALSA RAI AND OTHERS — PLAINTIFFS 

—Appellants 
versus 

UDIT RAI AND ANOTHER — DEFENDANTS 

and RAM SUMER RAI—Plaintipf 

—Respondents. 

Civil Procedure Code ( Act V 0/1908), s. 2 (11) 
— “ Legal representative ," definition of, scope of 
— Decree against intermeddler, whether binding on 
real heir. 

The definition of “legal representative" in 
section 2 (n) of the Civil Procedure Code is only 
for the purposes of procedure in instituting and 
defending suits and cannot affect the rules of 
substantive law. fp 115, col.i.] 

It is true that when a person intermeddles with 
the property of a deceased person lie must be 
regarded as a legal representative of the deceased 
for the purposes of procedure to the extent of 
the property with which he has intermeddled, but 
there is no principle of law which makes him 
the representative of the deceased so far as suc¬ 
cess on to the property of the deceased is concern¬ 
ed. . [p. 115. col. 1.] 

The mere fact that an intermeddler is joined as 
a party to a suit for recovery of possession cannot 
make a decree in that suit in any way binding on 
the real heir who is not a party to that suit, and 
who later on gets a decree against the inter¬ 
meddler declaring his superior right. [p. 115, col. i.J 


Second appeal froni a decree of the Sub¬ 
ordinate Judge, Azamgarb, dated the 
17th December 1921. 

Mr ; Harnandan Prasad, for the .appellants. 

Mr. P. L. Banerji , for the Respondents. 

JUDGMENT.—This is a plaintiffs* appeal 
arising out of a suit brought under the 
following circumstances. It appears that 
one Ugrah Rai was the owner of certain 
property. He mortgaged it U the defend¬ 
ant first set. The defendant first set brought 
a suit for sale on his mortgage and itaplead- 
ed as defendant Musammat Bhagvvanta, 
the widow of a pre-deceased son of Ugrah 
Rai who was found to be in possession of 
the property. The matter was compro¬ 
mised between the two sets of defendants 
and the mortgagee decree-holder has now 
put up his decree in execution and asked for 
sale of the property. Tie plaintiffs alleged 
(1) that this decree was not binding on them 
as they being the next reversioners to the 
estate of Ugrah Rai were the owners of Ike 
property and were not made a part)' to the 

decree. and (2) that under tie compromise 
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decree the mortgagee applied for sale of* 
m>re property than was mortgaged to him. 
Tney, therefore, sued for a declaration, 
that they were the reversioners and as such 
owners .of the property left by Ugra 
Rai and that tie defendant No. I, tie mort¬ 
gagee, has no right to execute the decree' 
he obtained against the defendant second 
set, against the property of Ugrah Rai. 
The defence of the mortgagee was (1) 
that the plaintiffs were not the reversioners 
to the estate of Ugrah R.i; (2) that he 
was the mortgagee under a mortgage by 
Ugrah Rai and wanted his money, and 
(3) that Ugrah Rai having died more than 
twelve years ago the defendant No. 2 
who had been in adverse proprietary pos¬ 
session lad acquired a full title to the 
property and was competent to enter into 
the compiomise. 

The First Court came to the conclusion 
that the plaintiffs were the heirs of Ugrah 
Rai and that Musatnmat Bhagwanta 
had not pieferred her title by aciverse pos¬ 
session because she had not been in possession 
for twelve years before the plaintiff got a 
decree declaring their title against her. 
It has found that tl e decree obtained by 
the mortgagee on a compromise with Mu - 
sammal Bhagwanta was not a fraudulent 
and collusive decree. It further found that 
the mortgagee should have obtained a decree 
against the plaintiffs who were the rightful 
owners of the property, and, therefore, 
the plaintiffs were not bound by the decree 
and the property in suit was not liable to 
sale in execution thereof. On these findings 
it decreed the plaintiff's suit. The del end- 
ant mortgagee went up in appeal and the 
learned Judge of the lower Appellate Court 
has decreed the appeal and dismissed the' 
plaintiff’s suit. He has come to the con-' 
elusion in accordance with the Court of 
first instance that tfie plaintiffs have 
proved that they are the next heirs of Ugrab 
Rai and that Musammat Bhagwanta 
was not the heir of Ugrah Rsi, He 
has also found that Musammat 
Bhagwanta was in possession for 8 years 
only when the plaintiffs sued her and 
obtained a decree for Ugrah Rai’s property 
against her. He also agreed withthe Munstf 
in finding that the decree obtained by 
the mortgagee against Musammat Bbag- 
wanta for sale of the property was not a 
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fraudulent and collusive decree, but be says 
that Musammat Bbagwanta was the legal 
representative of Ugrah Rai and inter¬ 
meddled with bis estate (see section 2, clause 
(11) of the Code of Civil Procedure) and, 
therefore, by some process of reasoning 
be comes to the conclusion that the decree 
being against the legal representative of 
Ugrah Rai was binding on the plaintiffs. 
It is quite true that when a person inter¬ 
meddles with the property of the deceased 
he is a legal representative of the deceased 
for tl e purposes of procedure to the extent 
of the property with which lie has inter¬ 
meddled, but I do not see any principle 
of law which makes him the representative 
of tic deceased so far as the succession 
to the property of the deceased is concerned. 
The definition of ' legal representative/ 
in the Code of Civil Procedure is only for 
the purposes of procedure in instituting 
and defending suits. Any definition for the 
purposes of adjective law cannot alter 
the rule of substantive law and it is not 
easy to understand bow the mere fact that 
an intermeddler is joined as a party to 
the suit for recovery of possession can 
make a decree in that suit in any way bind¬ 
ing on the real heir who is not a party to 
that suit and who later on gets a decree 
against the intermeddler declaring his 
superior right. I see no reason in law or 
justice under which the present plaintiffs 
can be held to be bound by the compromise 
decree entered into between the mortgagee 
and Musammat Bhagwanta Kunwar. 'That 
decree could in no sense be binding on 
the plaintiffs who have already got a decree 
declaring their superior title as against 
Musammat Bhagwanta. On the findings 
arrived at by the lower Appellate Court 
the plaintiffs* claim should have been 
decreed # and the judgment of the Court 
of first instance should not have been inter¬ 
fered with. I, therefore, allow the appeal, 
set aside the decree of the lower Appellate, 
Court and restore that of the Munsif with 
costs in all Courts including in this Court 
tees on the higher scale. 

2,Ki Appeal allowed. 

t '».* < 

A # 


MADRAS HIGH COURT. 

Civil Revision Petition No. 722 

of 1922. 

April 10, 1923. 

Present : —Mr. Justice Venkatasubba Rao. 
VENKATACHELLAM PILLAI— 
Defendant No. 1—Petitioner 

versus 

P. V. SRINIVASA AIYAR—Plaintiff 

—Re spo nde n t . 

Court-Fees Act (VII of 1870). 5. 7, v ( c ), 

Sch. II, Art. 17 (*)— Madras Civil Courts Act 
( III of 1873), s. 12— Suit to set aside award — 
Value for purposes of Court-fees and jurisdiction. 

A suit to set aside an award is, for the pur¬ 
pose of Court-fees, governed by Art. 17, 
clause (.}) of Schedule II to the Court-Fees Act, 
and the Court-fee payable on a plaint in such a 
suit is a fixed fee of Rs. 15. fp. 116, col. 2.} 

For the purposes of jurisdiction, the value of 
the subject-matter of a suit to set aside an award 
is the actual value of the interest affected by the 
award, and involved tn the suit. The plaintiff 
in such a suit is not at liberty to arbitrarily place 
his own valuation on the relief he seeks. Thus, 
where an award directs the payment by a person 
of a particular sum of money, and he institutes a 
suit to have the award set aside, the value of 
the suit for purposes of jurisdiction is the amount 
which he is directed by the award to pay. [p. 116, 
col. 2: p. 117, col. 1.] 

■ Kcshava Sanabhaqa v. Lakshminarayana, 6 M. 
192; 7 Ind. Jur. i86j 2 Ind. Dec. (n. s.) 413, Gana - 
pati v. Chathu, 12 M. 2231 4 Ind. Dec. (N. S.) 
505, Rachappa Subrao v. Shidappa Venkatrao t 
50 Ind. Cas. 280J 43 B. 5071 17 A. L. J. 418; 
25 M. L. T. 2981 36 M. L. J. 4371 29 C. L. J. 
4521 2i Bom. L. R. 4891 10 L. W. 274J 24 C. W. 
N. 331 1 U. P. L. R. (P. C.) 83; 46 I. A. 24 
(P. C.), Mohini Mohan Misser v. Gout Chandra 
Rai, 56 Ind. Cas. 7621 (1921) Pat. 1051 5 P. L. 
J. 3971 1 P. b. T. 390J 2 U. P. L. R. (Pat) 123, 
followed. 

Sheo Deni Ram v. Tulshi Ram, 15 A. 3781 
A. W. N. (1893) 137; 7 Ind. Dec. (N. s.) 960, Bat 
Rewa v. Keshavram. (1895) P. J. 228, Bat 
Machhbai v. Bai Hirbai, 10 Ind. Css. 8 i6j 
35 B. 2641 13 Bom. L. R. 251, Prolhad 

Chandra Das v. Dwarka Nath Ghosh, 6 Ind. 
Cas. 636; 37 C. 860; 14 C. W. N. 929, referred to. 

Petition, under section 115 of Act V of 
1008 and under section 107 of the Govern¬ 
ment of India Act, praying the High 
Court to revise an order of the Court of 
the District Munsif, Valaugiman, dated 
the 4th September 1922 in Original Suit 
No. 233 of 1922. 

Messrs. A. Krlshnaswaml Iyer and K. 
Narasimha Iyengar, for the Petitioner. 

Ms. T . R. Venkatrama Sastrier, fox the 
Respondent. 1 - 
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JUDGMENT.—The question to he deter¬ 
mined in ti is civil revisit n petition is 
whether the District Munsif’s Couit had 
jurisdiction to decide the suit. The first 
defendant pleaded that the Court had no 
jurisdiction. The District Munsif overruled 
the plea. 

The suit was instituted for the setting 
aside of an award passed by defendants 
Nos. 2 to 6 to whom the plaintiff and the 
first defendant referred certain matters in 
dispute between them. By the award, 
the plaintiff was directed to pay to the 
first defendant the sum of Rs. 11,070 with 
interest thereupon. The contention of the 
first defendant is that the value of the 
subject-matter of the suit is tire amount 
mentioned in the award and that the 
District Munsif had consequently no 
jurisdiction to try the suit. 

For the purpose of Hie Court-fee payable, 
it is conceded by tie plaintiff that the 
suit is governed by the Court-Fees Act, 
Schedule II, Art. 17, clause (4). Under 
that provision a fixed fee of Rs. 15 is payable 
on a plaint in a suit to set aside an award. 
As was pointed out in Phul Iiutnari v. 
Ghattshayam Misra (1) the award to be 
set aside * may be of value of Rs. 10 
or of value 01 Rs. 1,00,000; and yet 
no distinction is made. In short, the 
Statute, for good reasons or bad, has 
dealt with certain actions irrespective 
of value." But it is equally clear that 
it is only for the purposes of Court-fees, 
there is to be no reference to value. It 
is to an altogether different enactment 
that we must turn to find out if the suit 
falls within the jurisdiction of the District 
Munsif’s Court. Section 12 of the Madras 
Civil Courts^ Act, III of 1873, provides 
that the jurisdiction of a District Munsif 
extends to all original suits and proceedings 
of a civil nature of which the amount or 


(1) 33 C. 202j 7 C. L. J. 361 12 C. W. N. 1 Cot 

10 Bom. L. R. ij 5 A. L. J. 10 \ 17 H. j,. j 
«l8; 2 V. h. T. 50f>; 14 Bur. h. R. 41J 35 J. a. 

92 (P. 


value cf the subject-matter does not exceed 
Rs. 2,500. Tie short question to be de¬ 
cided is, does the subject matter of the 
suit exceed in value Rs. 2,500 ? In my 
opinion, the question does not admit of 
a.113' doubt, and the answer is clearly 
that the value of the subject-matter is 
the amount awarded by the arbitrators 
to the first defendant. The plaintiff seeks' 
to set aside an award which directs pay 
ment by him of a sum over Rs. 11,000. 
He is affected by the award to that extent, 
and, similarly, if the award subsists, tie 
first defendant will be entitled to that 
sum. If the award is set aside that sum 
represents the measure of the first defend¬ 
ant’s interest affected. The expression 
“ tie amount or the value of the subject- 
matter ” in section 12 must receive its 
ordinary significance and I fail to see 

how in a suit to set aside an award the 

value of tie subject-matter can be fixed 
with reference to any other consideration. 

The learned Vakil for the plaintiff has 
not argued that the suit falls within sec¬ 
tion 7, clause (4) (c) of the Court-Fees 

Act which relates to suits to obtain de¬ 

claratory decrees where consequential re¬ 
lief is asked for. No doubt, if the suit, 
for the purpose of Court-fees, is governed 
by that section, the plaintiff may value 
the relief at his pleasure and the Court- 
fee payable is ad valorem computed with 
reference to that valuation. Section 8 
of the Suits Valuation Act will, in that 
case, apply, and the value as determinable 
for the computation of Court-fees and the 
value for the purposes of jurisdiction will, 
in that event, be the same. As already 
observed. Schedule II, Article 17, clause 
(4) being in terms applicable to the suit 
in quest ; on, there is no necessity to resort 
to section 7, clause 4 (c). This being the 
case, there is no occasion to impute to the 
relief claimed an imaginary or a notional 
value, as distinct from the real value. 
The plaintiff valued the relief at Rs. 2,500 
to enable the suit to be filed in the District 
Munsif’s Court. It is not disputed that 
this sum has no relation to the amount 
actually involved in the suit. The argu¬ 
ment on behalf of the plaintiff, therefore, 
amounts to this, that in a suit to set 

aside an award, the plaintiff may place 
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arbitrarily bis own valuation on the re¬ 
lief and that it must be accepted as conclu¬ 
sive for purposes of jurisdiction. I do not 
think there is any warrant for this position 
in any of the three Acts mentioned above 
—the Covrt-Fees Act, the Suits Valuation 
Act and the Madras Civil Courts Act. 

The view contended for on behalf of 
the plaintiff leads to the anomaly, namely, 
that a suit to set aside an award affecting 
rights to property valued at Rs. 1,00,000 
may be filed in a Court of the lowest grade, 
and, unless there is very strong authority 
in favour of that proposition, I should not 
be prepared to accept it. On the con¬ 
trary, the cases by which I am bound tend 
strongly to support the view which I am 
disposed to think is correct. In Keshava 
Sanabhaga v. Lakshrrinarayana (2) it was 
held that in a suit by a reversioner for 
a dec aration that in fact there w r as no 
adoption or, in the alternate e, if the adop¬ 
tion was made it was invalid, the vail e 
of the suit fer purposes of jurisdiction 
was the value of the estate in question; 
or, in the w'ords of the learned Judges, 
the value of the interest that would 
be lost to the alleged adopted minor if 
the adoption be declared invalid." This 
case was dissented from in Shco Deni 
Rain v. Tahiti Ram (3I and the Bombay 
High Court in Bai Rewa v. Keshavram 
(-1) followed the Allahabad care last cited 
and in Bai Maclihbai v. Bai Hirbai (5) 
fo lowed again its earlier e’echion. In 
Prolhad Chandra Das v. Dwarka Nath 
Ghosh (6) the learned Judges observed that 
in a suit to set aside an adoption the prac¬ 
tice was tl at the plaintiff could be permitted 
to value the relief and the valuation given 
by him was taken to determine the forum. 

I may observe in passing, that tl e Allal abaci, 
Bombay and Calcutta High Courts have 
treated the question as one relating to 
the practice prevalent in tl ose Frovinces 
and that there is no discussion of the prin¬ 
ciple in any of the cases referred to above. 

(2) 6 M. 1921 7 Ind. Jnr. i86| 2 Ind. Dec. (n. s.) 
4 * 3 . 

( 3 ) *5 A. 378; A. W. N. (1893) X371 7 Ind. 
Dec. (h. 9 .) 960. 

( 4 ) (1895) P. J. 228. 

( 5 ) xo Ind. Cas, 816; 35 B. 2641 13 E<m L. 

R. 251. 

^ (6) 6 Ind. Cos. 636* 37 C. £eo; 14 c. W. R. 


These, then, are the authorities bearing 
on the valuation for purposes of juris¬ 
diction of a suit to set aside an adoption. 

Turning to suits for mere declaratory 
decrees, it has been held in Ganapaii v. 
Chathu (7), that the value of a suit of that 
description must be taken for purposes 
of jurisdiction to be ‘ what it would he, 
if the suit were one for possession cf the 
property regarding which the plaintiff 
seeks to have his title declared." This 
case was followed and the law was stated 
in the same terms by the Fatna High Court 
in Mohini Mohan AUsser v. Gout Chandra 
Rai (8), the ground for the decision being 
stated tl us :— 

* It is difficult to see bow the value of 
the declaration can be other than the 
value of the property in respect of which 
tie declaration was asked for." 

I have referred to the authorities dealing 
with suits to set aside an adoption and 
suits to obtain mere declaratory decrees 
because, for purposes of Court-fees, Schedule 
II, section 17 of the Court-Fees Act treats 
them as standing precisely on the same 
footing as suits to set aside an award. 
If, in the two classes of si its mentioned 
first, the actual value of .the subject-matter 
determines the forum, it seems to me 
indeed difficult to apply a different rule 
to suits of the third description, namely, 
suits to set aside an awa d. 

Considerabe ligl t is thrown cn this 
question by the obseivaticns of the Judi¬ 
cial Committee in RachappU Snbrao v. 
Shidappa Vcnkahao (9). The suit w 2 3 4 5 * 7 as 
instituted in the Court of the First Class 
Subordinate Judge to establish the plaintiff's 
claim to the property of a deceased person 
on the ground that the plaintiff was his 
adopted son. The suit could be heard 
by the Judge in the exercise of his special 
original jurisdiction if the amount or the 
value of the subject-matter exceeded 

Rs. 5,000. As already seen, by Schedule 

# 

(7) 12 M. 223* 4 Ind. Dec. (n. 9 .) 503. 

(8) 56 Ind. Cas. 7621 (1921) Pat. 1051 5 P. 
b. J. 3971 x P. Iv. T. 390} 2 U. P. I*. R. (Pat.) 

I2 3* . _ 

(9) 5° Ird. C*s. 280; 43 B. 507: 17 A. I<. 

J. 418;* 25 M L. T. 298; 36 M. I.. J. 4371 29 C. 
D. J- 452* 21 Born. L. R. 4891 10 L. W. 274; 24 
C. W. N. 331 1 U. P. L. R. (P. C.) 831 46 I. A; 

24 <*• c . 
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XI to tie Court-tees Act, a fixed fee is pre¬ 
scribed for a p aint in a suit to obtain a 
declaratory decree where no consequential 
relief is asked for. The fixed fee was Rs. io 
and the prayer for declaration was valued 
in the suit at Rs. 130 in accordance 
with a practice not uncommon in 
Bombay of valuing a prayer for a de¬ 
claratory decree at Rs. 130 as being the 
amount on which the fee nearest to Rs. io 
woud be leviable. The value of tie prop¬ 
erty, however, exceeded Rs. 60,000. Tl.eir 
Lordships say that it is contrary to tie 
scheme of the Act that t] ere should he 
any valuation of a prayer for declaration 
and that when a fixed fee under Schedule 
II of the Court-Fees Act is payable, regard 
should be had to tie real value of the 
property for the purposes of jurisdiction. 
Their Lordships, however, very clearly 
and emphatically point out that there 
is no warrant in law in such cases for 
what is described as notional value of ti e 
property. Of course, the case before the 
Judicial Committee was one falling witl in 
section. 17 (3), .whereas the present case 
falls within section 17 (4). But, as I stated 
above, the principle to be applied is identi¬ 
cal and the observatirns quoted from 
the judg'ment of the Privy Council have 
a very direct and material bearing on 
the question before me. 

. I have no hesitation in bolding tl at tie 
District .Mu ns if is wreng and I reverse 
his decision and allow the civil revision 
petition with costs throughout. 

In the view I have taken, the learned 
Vakils on both sides agree that the order 
I am to make is to direct the District Mrn- 
sif to return the plaint for presentation 
to the proper Court. 

I order accordingly. 

V; N. v. Petit ten allowed. 

W. C. A. 
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Mortgage by way of conditional sale — Agree - 
merit io transfer—Equity of redemption—Part per¬ 
formance — Suit for redemption—Agreement whether 
admissible in evidence—Registration Act (XVI 
of 1908), s. 17. 

Plaintiffs conveyed two Survey Nos. 76 and 
394 to tlie defendants for Rs. 1.200 by a deed of 
sale. At tlie same time another deed was gassed be¬ 
tween the parties whereby the plaintiffs undcTtcck 
to pay to the defendants Rs. 125 per annum for a 
period of ten years and on such re-payment the 
defendants undertook to re-sell the property to the 
plaintiffs. Subsequently, the parties arrived at an 
arrangement which was < mbodied in an unregistered 
document and by which the plaintiffs gave Survey 
No. 76 to the defendants as sold for the mortgage- 
amount and retained the other Survey No. free 
from the mortgage elebt. Defendants tcck poss¬ 
ession of Survey No. 76 accordingly. Later 
on plaintiffs sued to have an account taken of 
the mortgage * 

Held, tliat, inasmuch as the agreement arrived 
at between the parties with rcgarel to the 
apportionment of the two Survey Nos. had been 
acted upon for some eleven years prior to the 
suit it was, according to the equitable print ij le 
of part performance, binding and the plaintiffs 
were not entitled to succeed, fp. 122, col. 1.] 

Per Marten, J .— To establish the principle of 
part performance it must be shown that the res¬ 
pective parties have so changed their respective 
positions, that the change can only he referable 
to the contract alleged, fp. 120, col. 2.] 

Ter Marten, J., (Fawcett, J Contra .)— A 
document which embodies an agreement 1 etwee 11 
the parties and does not itself purport to he a sale- 
deed, but merely creates a right to get for- al 
sale-deeds if necessary does not as such 
require registration, [p. 120, col. i.J 

Mahomed Musa v. Aghore Kumar, 28 Ind. 
Cas. 930J 42 I. A. n 17 Bom. L. R. 420J 21 C. L. 

J. 2311 28 M. L. J. 54 8 * *9 C. W. N. 250; 13 
A. D. J.229J 17 M. L. T. 143; 2 D. W. 258; 42 C. 

8oij (1915) M * w - N - 621 (P. C.), Hiralal 

v. Shankar, 62 Ind. Cas. 6371 23 Bom. L. R. 506J 
45 B. 1 170, Salamat-uz-zamani Begatn v. Masha 
Allah Khan, 43 Ind. Cas. 645; 40 A. 1871 16 A. L. 

J. 98, followed. 

Second appeal fre m the decision of the 
Assistant Judge, Kbamlesh, in Appeal 
No. 120 of 1920, confirming the decree 
passed by the Subordinate Judge at Bbussa- 
wal, in Civil Suit No. 145 of 1919. 

Mr. S. R. Gokhalc for Mr. D. R, Pat- 
war dhan, for the Appellants. 
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JUDGMENT. 

Marten* J. —The point ill this appeal is, 
whether the plaintiffs-appellants are 
entitled to treat Survey No. 76 as still 
subject to the mortgage of January 24, 
1906. The respondents contend that, as 
the result of a contract arrived at in 1908, 
it was agreed that they should acquire 
the equity of redemption in Survey No. 
76 but should re-convey the other property 
originally comprised in the mortgage, 
viz., Survey No. 394. 

The controversy has mainly turned on 
the document of March 23, 1908, Exhib ; t 
34, which is alleged to evidence this 
agreement. The appellants contend that 
it is inadmisible in evidence for want of 
registration, and, alternatively, that, on 
the true construction of it, it only amom.ted 
to putting the defendants in possession of 
one of the plots, whereas up to that date they 
had not obtained possession of either plot. 

As to its a. missibility in evidence, one 
main question is. whether the document 
amounts to a transfer of the equity of 
redemption, or whether,on its true construc¬ 
tion, it only amounts to a contract to trans¬ 
fer the equity. The hull Bench decision 
in Bapu v. Kashinath (1) establishes 
that in this Court a contract for sale wl icli 
is capable of specific performance may 
be set up in answer to a claim for posses¬ 
sion by a vendor. And Venkatesh \. 
Mdllappa (2) shows that where a purchaser 
has obtained possession, it is immaterial 
that more than three years have elapsed 
since the date for completion of the original 
contract. Further, the Indian Registra¬ 
tion Act itself draws a clear distinction 
between what I will call conveyances 
which require registration, and mere agree¬ 
ments which do not. Broadly speaking, 
this may be described as the difference be¬ 
tween sub-section (i)(6) and sub-section (2) 
(v) of section 17 of the Indian Registration 
Act. Accordingly, it was decided by Sir 
. Charles Sargent and Mr. Justice Telang, in 
Shridhar Ballal Kelkar v. Chintaman Sada- 
shiv Meh&ndale (3), that an agreement to 

. (1) 39 Ind. Cas. 1031 19 Bom. I<. R. ioo\ 41 

B. 438 (P. BA. * 

- (a) 66 Ind. Cas. 868j 24 Bom. I/. R. 2421 (1922) 
A. £ R. (B.) 9146 B. 722. 

V 3 ) x8 B. 3961 9 Ind. Dec. (n. 3.) 772. 
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sell an equity of redemption need not be 
registered. 

To understand the document of 1908, 
one must appreciate what was the then 
position under the two documents of Janu¬ 
ary 24, 1906, Exhibits 28 and 32. The 

first of these documents purported to be 
a sale-deed by the plaintiff to the defendants 
for Rs. 1,200. The ether document pur¬ 
ported to be an agreement by which the 
plaintiff was to pay the defendant Rs. 125 
per annum for ten years, and on such 
re-payment the defendant was to execute 
a deed of re-sale, and in default of payment 
the annual instalments were to carry 
interest, and if the plaintiff failed to pay off 
the money he should not have any right 
left in the property’. In my opinion 
the lower Courts have rightly arrived 
at the conclusion that these two documents 
taken together constitute a mortgage and 
not a sale. 

Turning next to the document of March 
1908 (Exl ibit 34). I am of opinion that, 
on its true construction, the parties intend¬ 
ed that the mortgagee was to take Survey 
No. 76 free from redemption, and that 
the mortgagor was to take Survey No. 
394 free from the mortgage-debt. In effect, 
therefore, in my opinion, the agreement 
was that the mortgagor was to sell Survey 
No. 76 to the defendant for the amount 
of the mortgage-debt. 

It will be seen, therefore, that a re¬ 
conveyance, or a deed of re-sale, was ne¬ 
cessary as regards Survey No. 394. Accord¬ 
ingly, Exhibit 34 provided as follows :— 
“You (the mortgagee) have agreed to effect 
the re-sale of that at my convenience by 
a regular registered deed. ” But as regards 
Survey No. 76 the parties seem to have 
thought that it would be sufficient to-leave 
the original deed of sale, Exhibit 28, 
standing, and merely to cancel the con¬ 
temporaneous document, Exhibit 32. 
Accordingly, Exhibit 34 provides that 
"Survey No. 76 from out of the properties 
involved in that mortgage by way of sale 
has been given this day to you in lieu of the 
debt of your shop and has been given into 
your possession this day.-...and the 
posesssion of Survey No. 76 has 

accordingly, been given . to you this day. 
And the Survey No. l as accordingly been 
transferred to your 'ownership itself;..the 
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field of Survey Iso. 76 is given to you for 
Cultivation and has been given into your 

possession.the said Survey No. shall be 

treated as sold on the basis of that karar- 
nama and an endorsement has been made 
in the said kararnama and is cancelled 
and has been given into your possession. ” 
Now, it is common ground that no endorse¬ 
ment has been made on the kararnama, 
Exhibit 32, nor has it been cancelled 
formally. On the whole, I am of 
opinion that this document, Exhibit 
34, did not amount to an actual trans¬ 
fer of the equity of redemption, but only 
amounted to an agreement to transfer, 
or, alternatively, an agreement to cancel 
Exhibit 32, and that, consequently. 
Exhibit 34 is admissible in evidence 
as an agreement and con be relied on by the 
defendants accordingly. The case of Vani 
v. Bani (4) is, I think, clearly distinguish¬ 
able, as there the Court construed the par¬ 
ticular document before it as creating 
a charge in the nature of a mortgage. It 
was not, therefore, a document which merely 
created a right to demand another docu¬ 
ment. Accordingly, on this pcitvt, I dis¬ 
agree with the lower Appellate Court, and 
I agree with the conclusion which I under¬ 
stand the learned Trial Judge to have 
arrived at, at page 10, lines 20—32 of his judg¬ 
ment, viz., that the document itself did not 
purport to be the sale-deed, but created 
a right to get formal sale-deeds if necessary. 

But there is an alternative way of putting 
the defendant’s case. In Mahomed 
Musa v. Aghore Kumar (5) it has been held 
by the Privy Council that in effect tie Eng¬ 
lish doctrine of part preformance as explain¬ 
ed in Maddisom v. Alderson (6) applies 
in India as being a principle of natural 
justice, viz., to prevent the success of fraud 
in land transactions. Isio doubt in 
Mahomed Musa v. Aghore Kumar ($\ the 
documents in question were before the date 
when the Transfer of Property Act 
came into operation. But their Eord- 


(4> 2° B* 5331 10 Ind. Dec. (N. 9.) 934. 

(5) a8 Ind. Cm. 9301 42 I. A. xj 17 Bom. IR. 
4201 21 C. L . J. 2315 28 M. L. J. 3481 19 C. W. N. 
2501 13 A. L. J.229: 17 W.L.T. 143; 2 L. W. 2581 
42 C. 8oij (191s) 11 . W. N. 621 (P. C.) 

(6) (1883) 8 At>p. Cas. 467; 52 L. J. Q . B. 737J 
49 I* T, 3031 3* W. R. 8ao| 47 J , T , 831. 
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ships were fully aware of that fact (see page 
6), and yet in no way qualified the princi¬ 
ples which arc there laid down. Purther, 
in Bombay that decision has been followed 
in Hiralal v. Shankar (7I by Sir Norman 
Macleod and Air. Justice Shah in a case 
arising in 1916 long after the Act came into 
operation in this Presidency. 

No doubt, to establish the application of 
that principle, it must be shown that the 
respective parties lave so changed tlcir 
respective positions that the change*can only 
be referable to the contract alleged. A 
mere payment of purchase-money, for in¬ 
stance, is insufficient (See Halsbury, 
Vol. XXV, pages 294-295). In the present 
case I think the defendants satisfy that 
test. Since 1908 they have been in exclu¬ 
sive possession of Survey No. 76 : they 
have paid the assessment : no accounts 
have ever been demanded by the plaintiffs, 
nor have the plaintiffs made any pay¬ 
ments. On the other hand, the plaintiffs have 
been in exclusive possession of Survey No. 
394 and no demand for payment has been 
made on them. This is exactly in accord¬ 
ance witl tie views I have expressed as to 
the intention of the parties under Ex¬ 
hibit 34. But it seems to me a complete 
variation of tie original agreement, Ex¬ 
hibit 32 of 1906, under which the plaint¬ 
iffs were to pay Rs. 125 every year for 
ten years, and under which, as we 
know, the mortgagors remained in poss 
ession till 1908 of totli plots of land. 
Turtl er, the suit was not brought till 
1919 and this length of time strengthens 
the inference that otherwise I would he 
prepared to draw. 

The plaintiffs relied on Kurri Veerareddi 
v. Kurri Bapireddi (8) and Ramanathan 
Chetly v. Ranganathaii Chetly (9) hut 
the decision in Salamat-iik-zam>.ni 
Begam v. Masha Allah Khan (10) is 
to the contrary effect, and, under 
the circumstances, I would prefer io 
adopt what appears to me to he the true 

(7) 62 Ind. Cas. 6371 23 Bom. I,. R. 506J 45 B. 
1x70. 

(8) 29 M. 3361 1 M. I,. T. 1531 16 M. b. J. 395 

(P. B.). 

(9) 43 Ind. Cas. 138; 40 M. 1134; 6 L. W. scoj 
22 M. I,. T. 173; 33 M. t. J. 252; (1917) M. W. 
N. 757- 

(10) 43 lad. Cas. 645; 40 A. 187; x6 A. T ,. J, 

»8. 
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effect of Mahomed Musa v. Aghore Kumar 
(5) followed as it is in this Court by Hi rain l 
v. Shankar (7). Accordingly, if necessary, 
I think that the defendants are also entitled 
to succeed upon tlis alternative ground. 

In my opinion, tl erefore, tl e result 
arrived at by tie lower Courts was correct 
and this appeal must be dismissed with 

costs. 

Fawcett, J .—The document. Exhibit 
34, recites that Survey No. 76 has not 
only been given into the possession of 
the defendant mortgagee, but also that its 
ownership has been transferred to him. 
It also says that Survey No. 76 is to be 
treated as sold, and the kararnatna ; Ex¬ 
hibit 32, is cancelled to that extent. In 
view of these provisions I do not think 
the document can be treated as falling under 
clause ( v) of sub-section (2) of section 17 
of the Indian Registration Act, 1908. Even 
If the document is taken to contemplate 
a further document cancelling Exhibit, 
32 to the extent mentioned, this makes 
no differnce : See Vani v. Bani (4). 

The test is whether the document does not 
itself by its express tertos create a certain 
interest in immoveable property, but ex¬ 
pressly contemplates the creation of that 
interest by a subsequent instrument : cj, 
Bird wood, J.’s remarks in Chunilal Pana - 
lal v. Bomanji Mancherji (n) a decision 
approved in Shridhar Balal Kelkar v. 
Chintaman Sadashiv Mehendale (3). Other¬ 
wise proper effect is not given t 0 tl e words 
" wot itself creating, declaring, assigning, 
limiting or extinguishing any right/’ etc., 
and ” merely creating a right to obtain,” 
etc., in section 17 (2) (v). Here it seems to 
me the parties clearly intended Exhibit 
34 to be the main document evidencing 
the sale of the equity of redemption, and 
the endorsement on Exhibit 32 as a sub¬ 
sidiary affair. In my opinion it goes 
beyond ” merely creating a right to obtain 
another document,” to effect the sale, 
and itself purports to create or declare a 
.transfer of ownership. I regret, therefore, 
I do not agree with my learned brother's 
View that the document can be treated 
as a mere agreement for sale. 

• ~ Accordingly, I think the lower Appellate 
v-ourt was right in holding that the docu- 

f 11 ) 7 B. 3x0 a t p. 3x5; 4 ind f Doc, (n, 8.) 909, 


ment. required registration, and is, there¬ 
fore, inadmissible in evidence for the pur¬ 
pose of affecting the Survey No. in 
question under section 49 of the Indian 
Registration Act. It can.no doubt, be look¬ 
ed at for a collateral purpose ; but tl at 
must be one other than tl at of creating 
or extinguishing a right to tl.ehnd : see 
Bat G'ulabbai v. Shri Da/garji (12). I 
think this excludes looking at it even for 
the purpose of evidence as to the natuie 
of, defendant's possession, which he ob¬ 
tained under the arrangement of 1908 : cj. 
Muthukaruppan v. Muthi\ Samban (13). 

But the mere fact that the lower Court 
wrongly locked at the document does 
not necessitate a reversal of its decision : 
section 167, Indian Evidence Act. There 
was other clear evidence of a new arrange¬ 
ment in 1908, wl ich has been considered 
by both the lower Courts who hold that it 
establishes the arrangement asserted by 
defendant as against that asserted by 
plaintiffs. The evidence seems sufficient 
to justify their conclusion, and no suffi¬ 
cient ground has been shown for our 

taking a different view of the facts in second 
appeal. 

But it is contended that in law this arrange¬ 
ment is invalid, because it involves a sale 
of plaintiffs' equity of redemption wl ich 
(as it is worth more than Rs. 100) can 
only be effected by a registered instrument 
under section 54 of the Transfer of Prop¬ 
erty Act and section 17 of the Indian 
Registratin Act. 

The answer to this is suggested in the 
lower Court s judgment which refers to 
the two cases of Mahomed Musa v. 
Aghore Kumar (5) and Ntlkanth v. Han- 
mant (14).^ In the former case an equity 
of redemption was held to be extinguished, 
because, even if a regular conveyance was 
necesssary, or if some other formal defect 
had occurred, the acts of the parties had been 
such as to supply all tl e defects, on the 
equitable doctrine of perfoiinance or part 
performance of an agreement. In this 
case, on the findings of the lower Court, 


I2 ) 9 Bom. D. R. 393 at p. 399. 

^ 2 3 5 * d * Ca8 - 7721 38 M. 11381 1 I*. W 
16 M. I,. T. 3441 (1914) M. W. N. 7681 27 
J* 497* 

( x 4) 5* Ind. Ca§, 4151 22 Bom, h, R. 992J 44 B* 
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the agreement to make defendant com¬ 
plete owner of Survey No. 76 and to cancel 
the mortgage of 1906, had been acted on 
by the parties for some eleven years prior 
to the suit ; and if the equitable principle 
in question can be properly applied to this 
case it gives a clear answer to plaintiffs’ 
contention. 

fto doubt, the Madras High Court has 
held that this principle has no operation 
in the case of a sale governed by section 54 
of the Transfer of Property Act : see 
Kurri Veerareddi v. Kurri Bapireddi (8) 
and Ramanathan Chetty v. Ranganathan 
Chetty (9). The latter decision was not, 
however, unanimous, Wallis, C. J., and 
Abdur Rahim, J., dissenting. It has 
also been dissented from by the 
Allahabad High Court [Salamat-uz-zamani 
Begam v. Masha Allah Khan (10)] where 
the equitable principle of part per¬ 
formance was applied to the case of a 
transfer falling under section 54 » Transfer 
of Property Act. In this Court the Madras 
view was taken in Lalchand v. Lakshman 
(15) but this has been virtually overruled 
by the Pull Bench case of Bapu v. Kashi - 
nath (1), where section 54 of the Transfer 
of Property Act is considered, and 
it is held that, in spite of its pro¬ 
visions, a defendant in possession 
under an agreement of sale but without, a 
registered conveyance can resist an action 
in ejectment by the plaintiff, who agreed to 
sell him the land and put bun in possession. 
In the arguments the Privy Council case of 
Mahomed Musa v. Aghore Kumar (5) was 

referred to. . 

I think it is clear that this ruling, which 

is binding on us, governs the present case, 
and, personally, I have the less hesitation 
in fo lowing it, in that the judgment in that 
case is based on Indian statutory provi¬ 
sions, which (it is held) qualify section 54 
of the Transfer of Property Act. If that 
is so, the equitable principle in question 
is one recognised by the begilslature : and 
the view taken by their bordships in 
■ Mahomed Musa v. Aghore Ku)nar (5) and 
Lakshmi Venkayyamma Rao v. Venkata - 
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narasimha Appa Rao (16) that the 
law in India is not inconsistent with 
this, equitable principle, is shown to be 
justified. The case of Mating Shwe Goh 
v. Mating Inn (17) does not affect this, 
for that only concerned the English rule 
that a contract for sale of real property 
makes the purchaser the owner in equity 
of the estate, wldch is clearly opposed 
to the express provisions of section 54 
regarding a contract for sale. 

I was at first inclined to think that Bapu 
v. Kashi nath (il would not apply to this 
case, as it was not a suit for possession 
but merely for an account. On further 
consideration, I think the same principle ap¬ 
plies, for in both cases a liability to account 
for profits arises, and defendant is entitled 
to show that he is not so liable : of. the pas¬ 
sage from Story’s Equity Jurisprudence 
cited in Bapu v .Kashi nath (ih And both, 
Mithiram Bhat v. Sowanatha Naickar ,18) 
and Mahomed Musa v. Aghore Kumar 
(5), where the principle in question was held 
applicable, were suits for redemption of 
a mortgage and not for possession, 

I also think that the fact that defendants* 
right to a decree for specific performance 
may now be barred, is immaterial. In 
Mithiram Bhat v. Son anatha Naickar (t 8) 
the defendants’ claim was similarly 
barred as pointed out in Ramanathan 
Chetty v. Ranganathan Chetty (9). 
And a similar view 1 as also been token 
in Venkatesh v. Malta Pfia (2). 

The provisions pf section 92, proviso 
(4), Indian Evidence Act, were also relied 
011 ; but it is not a mere case of setting up 
an oral agreement in modification of a re¬ 
gistered instrument, and in Mahomed Musa 
v. Aghore Kumar (5) a similipr contention 
was unsuccessful (see at pages 811 and 812*). 

I agree, therefore, that the appeal should 
be dismissed with costs. 

K. s. d. & w. c. A. Appeal dismissed. 

(16) 34 Ind. Cas. 9211 39 M. 509 at p. 525J 

20 C. W. N. 10541 14 A. Iy. J. 7971 31 M - b. J. 58I 
(1916) 2 M. W. N. 231 20 M. Iy. T. 137; 4 L. W. 
581 18 Bom. Iy. R. 6511 24 C. Iy. J. 279; 43 I. A. 
138 (P. C.). 

(17) 38 Ind. Ca6. 938J 21 M. Iy. T, i8j 15 A. b. 

J. 821 (1917) M. W. N. H7i 3 2 M; b. J. 6j 23 
C. Iy. J.1081 19 Bom. Iy. R. 1791 21 C. W. N. 5001 
b. W 5321 10 Bur. 1 4 . T. 691 44 *51 44 54 3 

(P. C.). 

( 18) 24 M. 397.__ , - 

•Pages of 4* C.—[Brf.] 


(13) 28 B, 4681 C !♦», b. R. flX°* 
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Appeal from Original Decree No. ii 3 

of 1920. 

July 16,1923. 

Present : 1 —Ji stice Sir Jwala Prasad, K'f., 
and Mr. Justice Ross. 
Musammat BIBI HAPIZUNNISSA alias 
SHAHZADI— Defendant — Appellant 

versus 

Mauivi IMAMUDDIN KHAn — Plaintiff 

—Respondent. 

Mortgage—Part payment of consideration-- Ekrar- 
nama about payment of balance — Mortgagor ac- 
ceptlng payment after due date — Acquiescence. 

In equity all that is required, prlma facie even 
when the period of payment is expressed, is that 
the promisor should show that he was ready to 
perform his part within a reasonable time, 
[p. 127, col. 1.] 

Plaintiff sued on a mortgage executed iu his 
favour by the defendant on the 12th December 
1910 for Rs. 7,000. At the time of the mortgage 
Rs. 3,000 only were paid to the mortgagor 
and an ehrarnama of even date with the mortgage 
was executed with regard to the payment of the 
balance by a certain specified date. The pay¬ 
ment was not made by that date but the mort¬ 
gagor accepted a payment subsequent to that 
date: 

Held, that by this belated payment there was 
no new or substituted contract, but merely a 
waiver of the stipulation as to the time of pay¬ 
ment} [p. 127, col. 2.] 

(2) that the mortgagor having accepted a pay¬ 
ment after due date had acquiesced in the arrange¬ 
ment and could not now contend that the mort¬ 
gage was only for the amount originally advanc¬ 
ed. [p. 127, col. 2.] 

Upperton v. Nicholson, (1871) 0 Cli. 436 at p. 
443; 40 L. J. Ch. 401; 25 L. T. 4} i 9 W. R. 733, 
Leather-Cloth Co. v. Hieronlmus, (1875) 10 Q. B. 
.140} 44 L. J. Q. B. 54; 32 L. T. 307} 23 W. R. 
593, referred to. 

Appeal from a decision of the Additional 
Subordinate Judge of Darbhanga, dated 
the 15th January' 1921. 

Messrs. S. M. Mullick, S. N. Ray and 
Satyadeo Sahai, for the Appellant. 

Messrs. 5 . C. Milter and Rat T. N. Sahai, 
for the Respondent, 

JUDGMENT. 

ROSS, J.— -This is an appeal by the de¬ 
fendant against the decree of the Additional 
Subordinate Judge of Darbhanga in a 
Suit brought by the plaintiff on a mort¬ 
gage executed in his favour by the de¬ 
fendant on the 12th December 1910. The 
Suit was decreed in part. There is also 
a cross-appeal by the plaintiff in respect 
01 a portion of the claim that was disallow- 
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ed but this cross appeal was not 
pressed. 

The plaintiff alleges that the defendant 
took a loan of Rs. 7,000 under a registered 
mortgage-bond dated the 12th December 
1910, the debt became payable on the 
loth December 1911, compound interest 
at the rate of Re. 1-8-0 per mensem witl 
six-monthly rests was stipulated for. At 
the time of the execution of the mortgage 
Rs. 3,000 only was paid to the defendant 
and an ehrarnama of even date with the 
mortgage was executed with regard to 
the payment of the balance. The balance 
of the Rs. 7,000 was paid from time to 
time with the exception of Rs. iiq which 
ti e defendant refused to accept. 

In the written statement the defendant 
admits that the plaintiff got a deed for 
Rs. 7,000 executed in his favour by her. 
She denies, however, that any consideration 
passed. She alleges that she was under 
the influence of the plaintiff and had no 
opportunity to take advice and that she 
acted according to his directions; that 
she had an appeal pending before the Judi¬ 
cial Committee, and that the plaintiff ex¬ 
pressed his readiness to conduct the 
appeal and defray the expenses and asked 
that the defendant should execute a liond 
for Rs. 7,000 for his satisfaction and said 
that lie would also execute an ehrarnama 
by way of contract for her satisfaction and 
would take the money mentioned in the 
bond from her after the appeal was de¬ 
creed by the Privy Council. She further 
alleges that she had no knowledge of the 
contents Oi the bond or the ehrarnama 
and that the plaintiff did not pay Rs. 3 000 
for the expenses cf the Privy Council ap- 
peal. There was a further defence that 
the effect of the ehrarnama is, in the events 
that have happened, to make the mort¬ 
gage a mortgage for Rs. 3,000 only. 

The learned Subordinate Judge accepted 
•the proof of the passing of consideration 
except in respect of Rs. 975 a n d holding 
that, notwithstanding the terms of the 
ehrarnama, the mortgage was good for 
Rs. 7,000 he made a decree according- 

Six issues were framed, of which Issues 
Nos. 3, 4 and 6 were as follows:— 

Issue No. 3. Was the mortgage bond 
in suit executed - by the defendant with 
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full knowledge of its terms ? Were tl e same 
fully explained to and understood by her? 
Had the defendant any independent advice 
before the alleged execution of the said 
mortgage bond ?” 

•• Issue No. 4. Was the bond in suit 
executed under the circumstances men¬ 
tioned in paragraph 7 of the written state¬ 
ment ?” 

" Issue No. 6. To what other relief 
is the plaintiff entitled?” 

On the 5th of January 1920 after the 
case was opened the learned Subordinate 
Judge recorded the following order:— 

Case opened. Parties’ Pleaders stated 
their case. “Issues Nos. 3. 4, and 6 cancel¬ 
led as useless. To-morrow for evidence.” 

It was contended on behalf of the ap¬ 
pellant that these issues ought not to 
have been deleted. But the question was 
evidently debated before the learned 
Subordinate Judge and no petition of 
objection was filed and tlere is nothing 
on this point in the grounds of appeal. 
The point is not one of substance because 
the matter of tl ese issues 1 as been fully 
dealt with in the judgment. 

The mortgage-bond is Exhibit 1. It 
recites that the executant is in need of 
Rs. 7,000 to defray the expenses of tie 
Privy Conned case in wbicl she was the 
appellant against Syed Saadat Ali Khan, 
respondent, and tlat she had negotiated 
for the loan of Rs. 7,000 through Sheikh 
Baiyaz-ud-din, her son-in-law, with Munshi 
Imamuddin Khan and that in consideration 
of Rs. 7,000, receipt of wl ich was acknow¬ 
ledged, she mortgaged the properties set 
forth in the scl edule to the deed. The 
stipulation about interest followed, toge¬ 
ther with an agreement to pay interest 
by tankhas drawn on tie Indigo Factories 
Hursinghpore and Motipore in favour of 
the mortgagee. The bond was signed for 
Musammat Hafizunnissa, mortgagor, by 
tie pen of Baiyazuddin, 1 er son-in-law. 
There is also a signature by the mortgagor 
herself and her seal is affixed. The deed 
is attested by five witnesses of whom 
Gobind Chandra Roy, Vakil, is dead. 
Three of the witnesses 1 ave been examined 
but one Hakim Mobafflmad Abdus Shakur 
was not questioned about the bond as he 
was supposed to have been won over by 
the defendant, Babu I<al Behari Dutt, 


Pleader, one of the attesting witnesses, 
proves his attestation and the execution of 
the deed by the defendant. He also says 
that it was read out and explained to the 
executant by the writer. Similar evidence 
is given by Dliana Prosad another of the 
attesting witnesses, and further evidence 
of execution is given by the plaintiff himself 
in whose presence the defendant signed 
and sealed the document. 

It was argued on this evidence that 
the execution is suspicious because not 
only does Faiyzauddin sign for Musammat 
Hafizunnissa bi t Musammat Hafizunnissa 
also signs her own name. There are 
several signatures of the defendant on 
the record of this case, some of which 
are admitted. I have compared these sig¬ 
natures with the signature on the bond 
and hold that the signature is genuine. 
Moreover, the execution of the bond Is 
admitted in the written statement. 

The first question of srbatance is, whether 
consideration passed. Exhibit 2 is a tankha 
executed by the defendant in favour of 
the plaintiff authorising the manager 
of Hursinghpore Indigo Concern to pay 
to the plaintiff a sum of Rs. 930 in part 
satisfaction of the interest on the debt 
secured by the registered mortgage-bond, 
dated the 12th December 1910, amounting 
to Rs. 7,000. Exhibit 2A is a similar 
tankha in respect of Rs. 270 directed to 
the proprietor of Motipore Concern. In 
this document also the iik rtgage-bond 
is recited. Both these documents are 
signed by Musammat Hafizunnissa and 
also by her son-in-law on her behalf and 
they are admitted in the written state¬ 
ment. Exhibit 3 is a cheque for Rs. 3,000 
issued by the plaintiff in favour of Bibi 
Hafizunnissa or order. The receipt is 
endorsed by Baiyazuddin. This deque 
is dated the 13th December 1910. The 
amount of the cheque is entered in the 
ledger of the Benares Bank under that 
date. Evidence regarding the payment 
of tl is cheque lias been given by Abdul 
Hamid Mokhtear who says that Baiyaz- 
uddin signed the cheque in his presence 
and that the endorsement on the back 
of the cheque is in the witness ' handwriting 
signed by him. This endorsement is an 
identification of Baiyazuddin. The wit* 
ness states that Baiyazvddin received 
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payment of tv is cheque from tie Benares 
Bank for Hafizunnissa and that he learned 
of this payment from the Musammat 
herself. Moluvi Mohammad Sbafi, a Vakil, 
deposes that the Manager of tl e Benares 
Bank wanted identification of the payee 
of this cheque from a respectable person 
and suggested the witness. The witness 
endorsed tl e cheque; he made the endorse¬ 
ment at the request of Faiyazudd in. Dhana 
Prosad deposes that the plaintift made 
over the cheque of Rs. 3,000 to the de¬ 
fendant. The passing of this part of the 
consideration is, in mv opinion, fully 
proved. 

The next item is a sum of Rs. 2,500. 
Exhibit 4 is a draft for this amount by 
the Benares Bank 011 the Allahabad Bank 
in favour of Imamuddin Khan or order. 
It is endorsed for payment to Basil C. 
'Wilson or order and signed on the back 
by Basil C. Wilson. Exhibit 13 is a vou¬ 
cher for Rs. 2,506-5-0 signed by Imrm- 
ud-din. Tie transaction is entered in the 
ledger of the Bank under date the 30th 
January 1911 (Exhibit 12b The plaintiff 
deposes to having taken this draft and 
to having endorsed it in favour of Mr. 
Wilson at the request of the defendant 
and to making it over to the defendant. 
Muhammad Elias deposes that lie knows 
Faiyazuddin, the son-in-law of Hafizunnissa, 
that he accompanied him to the Office 
of Mr. Basil C. Wilson, Attorney, to whom 
the draft for Rs. 2,500 was made over 
in the witness's presence. Satish Chandra 
Sen who was employed in the office of 
Mr. Wilson at this time also deposes that 
be knows Faiyazuddin that he bad beard 
of Hafizunnissa in connection with the 
Privy Council appeal which was in the 
bands of Mr. Wilson and that Faiyazudd in 
used to instruct Mr. Wilson in tl e matter of 
that appeal. He proves Mr. Wilson's 
signature on the back of the draft. Pormal 
evidence of the payment of the draft was 
also given by Mr. J. D. Wilson, an Assis¬ 
tant Agent of the Allahabad Bank. I 
bold, that the passing cf this part of the 
consideration is also fully proved# The 
only otl er two items which the learned 
Subordinate Judge has allowed are a sum 

*? ^ IJ *5 paid by cheque on the 26th 
January 1912 ( Exhibit 3A) and a sum of 

which a receipt was given by 


the defendant herself, (Exhibit 5). This 
receipt recites that whereas Rs. 1,375 
out of the bond-money was due from Munshi 
Imamuddin Khan Saheb out of wrich 
she has received Rs. 400 from him to pay 
the salary of Munshi Mohammad Khalil 
Salieb kaiperdaz payable by ler, she, 
therefore, gave this receipt in writing. 
The receipt is dated the 30th January 
1911. The sum of Rs. 1,375 is the differ¬ 
ence between Rs. 7,000 and the above 
mentioned three sums of Rs. 3,000, Rs. 2,500 
and Rs. 125. This receipt, therefore, fur¬ 
ther establishes the fact of these payments. 
The plaintiff deposes to the fact of this 
payment and to the defendant having 
signed and sealed the receipt. There 
was no cross-examination on this part 
of his evidence. In argument it was 
suggested that the receipt is not reliable 
because it purports to be a receipt for 
Rs. 400 on the 30th January 1911, whereas 
this Rs. 400 was in fact paid on five dates 
between the 2nd of March 1911 and the 
2nd of February 1914 as endorsed on the 
back. These endorsements are all by Mu¬ 
hammad Khalil for the pa> ment of whose 
salary the receipt was given. I see no 
reason to doubt the genuineness cf this 
receipt on this account. The effect of the 
receipt was that Imamuddin undertook 
the responsibility for the salary of Muham¬ 
mad Khalil to the extent of Rs. 400 and 
the endorsements show that this responsi¬ 
bility was duly discharged. The other 
items of which proof was tendered by the 
plaintiff were disallowed by the Subordi¬ 
nate Judge as being payments made con¬ 
trary to the terms of the ekramama which 
will be referred to later. 

Three witnesses were examined on be¬ 
half of the defence as well as the defendant 
herself. The evidence of these witnesses 
was not referred to by the learned Vakil 
for the appellant and a perusal of it shows 
that it is without value. The defendant 
in her evidence denied all the material 
allegations in the plaintiff's case, stating 
among other things that the document 
was not read out to her, that she had no 
seal and could not sign, and that she did 
not know Eal Belari Babu. She admits 
knowing Gobind Babu, but le is dead. 
She denies having received any cheque 
6 i any money and she professes ignorance 
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of the ckrarnama. Her cross-examina¬ 
tion shows that she has had a varied life 
and that she had executed another bond 
although in giving evidence in a suit brought 
on that bond she denied execution. Her 
evidence in that case also negatives her 
present statement that she had no seal 
and could not sign her name. She admits 
that she had no ill-feeling with haiyaz- 
uddin and did not mistrust him. She 
savs that le called a man named Muslim 
to* read out the mortgage-bond to her but 
he did not read it and told her orally about 
it that it was a buna deed. She further 
says that the Registrar did not question 
1 er but 1 is peon did in his hearing and 
that she told the peon that she had exe¬ 
cuted a hima deed. Now the bond itself 
shows that execution was admitted at 
the Rtgistrv bv the defendant, Bibi Hatiz- 
unnissa. The 'evidence of the defendant 
must be rejected as false and unreliable. 

I find, therefore, that the execution of the 
mortgage-bond and the passing of con¬ 
sideration to the extent allowed by the 
learned Subordinate Judge are definitely 

proved. , ., . 

Two arguments remain to be considered. 
It is contended, in the first place, that the 
defendant had no independent advice; 
that the plaintiff was in a position of active 
confidence towards her, and that he mist 
prove the bona fides of the transaction. 
Reference was made to decisions in Satis 
Chandra Ghosh v. Kalidasi Dasi (1) and 
Saratkumarl Dasi v. Amullyadhan 
Kundu (2) and to section Hi cf the xfcvi- 
dence Act. Now, it is proved and ad¬ 
mitted that the defendant was on bad 
terms with her husband at the time, that 
she was in need of money and that she 
had an appeal before the Judicial Committee. 
There is no reason to suppose that the 
transaction was imprudent or reckless 
and there is really no question of good 
faith in this case. Babu I,al Behari Dutt 
says that the deed was explained to the 
defendant and so does Dhana Prasad. 
In her cross-examination, although she 


says that it was a binta deed, she says 
that she consulted her daughter and brother 
and husband and son-in-law and that 
they" advised her to execute the aeed. 
The deed itself shows that the loan was 
negotiated by Paiyazuddin and the de¬ 
fendant admits that she did not mistrust 
him. The tankhas refer to the mortgage 
and the admission of execution was made 
before the Sub-Registrar. There can, there-, 
fore, be no doubt that the defendant knew 
perfectly well what she was doing. Maulvi 
Wajid Hussain who worked os her Pieocer 
states that in a previous litigation in which 
a compromise was filed by him on her 
behalf she used to come on every date 
in a palki gharry to Court. She has given 
evidence on a previous occasion (Exhibit 
15) and at the present trial she deposed 
in Court. She is evidently 0 woman of 
the world, experienced in affairs. There 
is no ground for suggesting that she did 
not fully understand the nature of the 
transaction; nor for doubting its good faith. 

In the second place, it is argued that the 
effect of the ckrarnama, in the events that 
happenea, is tc make the mortgage a mort¬ 
gage for Rs. 3,000 only. The terms of 
this ekrarnama (Exhibit A) are these. 
It recites the mortgage-bond for Rs. 7,000 
and the fact that the executant Imamudciin 
Khan had not got the whole amount ready 
and had paid Rs. 3,000 and promised to. 
pay the remaining amount of Rs. 4,000 
on the 15th January 1911 and contacted 
that if he failed to pay this amount by that. 
date the mortgage-deed should be consider¬ 
ed to have been executed for the sum of 
Rs. 3,000 only and that interest would 
run thereon. The argument is that os 
the balance of Rs. 4,000 was not paid by 
the 15th January 1911, the mortgage 
becomes a mortgage for Rs. 3,000 only, 
and that if it is to be taken to be a mort- . 
gage for Rs. 7,000 this can only be by a sub¬ 
stituted contract which is neither in writing 
nor registered and of which, therefore, no 
evidence can be given. The plaintiff stated 
that he was ready to pay Rs. 4,000 to the . 
defendant on the 15th January but she 


(1) 68 Ind. Ca#. 5771 26 C. W. N. 1771 (1922) 

A. I. R. (C.) 203! 34 C. I#. J. 329- 

, ( 2 ) 71 Ind. Ca#. 6321 27 C. W. N. 629! 17 J*. 

' \ ' » . . -r rv /-n /% I . T 


asked him to wait and said that she would 
take the money when she required it. This 
statement Is not in the plaint and it is 

. • m a . 
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statement, however, the case stands thus. 
There was a mortgage for Rs. 7,000. By 
reason of the ekrarnama the defendant 
was entitled to refuse further payments 
on account of the mortgage loan after 
the 15th January 1911 but she did not 
exercise this right. On the contrary, the 
receipt (Exhibit 5) doted the 3oth\january 
iqii expressly states over her own signa¬ 
tures that Rs. 1,375 out of the bond-money 
was still due and that she then received 
Rs. 400. This is a clear admission that 
the payments over and above Rs. 3,000 
were attributed by her to the mortgage 
kail. As was observed by James, L. j., 
in Upperton v. Nickolson (3), “it constantly 
happens that an objection is waived bv 
the conduct of the parties." In equitv 
all that is required, prima facie even when 
the period of payment is expressed, is that 
the promisor should show that he was 
ready to perform his part within a reason¬ 
able tiine. The date of payment was ex¬ 
pressed to be the 15th January 1911. 
'the last payment for which credit has 
been given to the plaintiff is dated the 
30th January 1911. Not only is this with¬ 
in a reasonable time in the circumstances 
of this case hut the defendant by her very 
act in granting the receipt has shown that 
she accepted it as such. 

The principle is stated in Halsbury’s 
Eaws of England, Vol. VTT, page 424, as 
tollows:— 

"In the case of a contract which is 
required by law to be in writing, although 
its terms cannot be varied by a fresh 
agreement that is not made in writing, 
there is nothing to prevent • the parties 
from agreeing verbally to waive the stipu¬ 
lations of the contract as to the mode 
or time of performance; and, if the con¬ 
tract ,s performed in accordance with such 
verbal agreement, the obligations which 
have been waived are discharged." 

rhe Leather-Cloth Co. v. Hieronlmus 
( 4 ) was a case in which the written 
contract provided that the goods should 
wtorwarded by a particular route. There 

*$.• U 6 ««' 4° J. ch. 4 or, 


was a subsequent understanding that 
they should go by a different route and 
as they were damaged in transit the 
defendant repudiated the contract. With 
regard to the argument that there had 
been a substituted contract, Blackburn, 
J., observed as follows. 

“ The answer is: the plaintiffs do not 
rely on a substituted contract, but on 
the original contract; and they say, ‘ You, 
the defendant, on being told of the substi¬ 
tuted delivery, did not object, but, by your 
conduct, assented to it’ I cannot see 
why the assent to such a substituted mode 
of performing 011c of the terms of a contract 
need be in writing and may not be by 
parol, though the original contract must 
have been in writing. They are quite 
different things, the proof of a substi¬ 
tuted contract and the proof of a ratifica¬ 
tion or approval, after performance, of the 
substituted mode of performance." 

I11 my opinion there was here no new 
or substituted contract but merely a waiver 
of the stipulation as to the time of pay¬ 
ment. Reading the two documents, the 
original mortgage and the ekrarnama , to¬ 
gether, in the light of the conduct of the 
parties, I hold that the mortgage was 
for Rs. 7,000. 

In my opinion, therefore, the decision 
of the learned bubordinate Judge is correct. 
But it requires modification in one respect. 
By the terms of the ekrarnama the mort¬ 
gagee agreed that on payment of the full 
amount of the loan he would take *' Rs. 100 
as the consolidated amount of interest 
cfl the entire amount of the loan every 
month." There is no stipulation for com¬ 
pound interest and in this respect the 
original bond has been modified. The 
total payment fell short of Rs. 7,000 by 
Rs. 975 as found by the learned Subordi¬ 
nate Judge; therefore, the interest of 
1,200 per annum will be reduced propor¬ 
tionately and simple interest at this re-, 
duced rate will be decreed on Rs. 6,025* 
from the 1st Tebruary 1911, when the pay- 
ment was completed until the expiry of. 
the period of grace which is fixed at six 
months from this date. Credit must also 
be given to the defendant for the payments 
by tankha amounting to Rs; ■ 1,070.. On 
paying the amount so found due to - the 

plaintiff within the period limited by this- 
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decree the defendant will be entitled to 
recover the property and the sale will be 
set aside. If the amount be not paid, 
the sale will stand and the defendant will 
receive the surplus of the sale-proceeds 
over the amount herein decreed. 

It may be noted that if the contention 
of the appellant had prevailed and the 
bond had been held to have been a bond 
for Rs. 3,000, the interest on which, 
under the terms of the bond and ckrarnama, 
is compound interest at 18 per cent, with 
half-yearly rests, the amount of the decree 
would have been much larger than it has 
now been found to be. 

The result is, that the appeal is decreed 
so far as the rate of interest is concerned 
and the decree of the Subordinate Judge 
is modified as directed above. The appeal 
is decreed with proportionate costs to 
both parties throughout. 

The cross-objection is dismissed. 

Jwala Prasad, J.— I agree. 

jr ,<j jj Appeal allowed* 


BOMBAY HIGH COURT. 

FirstCivh, Appeal No. 198 of 1921. 

April 12, 1922. 

Present :—Sir Norman Macleod, Kt., 
Chief Justice, and Mr. Justice Shah. 
GANU GOP AC SONAR— Appuc ant 

—Appeixant 
versus 

DATTATRAYA TAXMAN POI'DAR 
—Defendant—Respondent. 
Minor—Certificated guardian of person, appli¬ 
cation by, for sanction of marriage—Proper pro - 
cednre—Benefit of minor. 

When once a guardian of the person of a minor 
le appointed tinder the Guardians and Wards 
Act, any application for the marriage of the minor 
must be considered from the point of view of 
benefit to the minor. A relation who Is entitled 
to be heard on the application may he heard, but 
his opposition to the application must be consider- 
ad at its true value and cannot be considered 
t§ an absolute bar to the Court giving sane- 

tfea to the MftisJar* 
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First appeal from the decision of the 
District Judge, Satara, in Miscellaneous 
Application No. 7 of 1916. 

Mr. A. G. Desai, for the Appellant. 

Mr. K. V. Josht, for the Respondent. 

JUDGMENT. —This is an application 
by the certificated guardian of the minor 
for the sanction of the Court to the marriage 
of the minor. The opposition is raised 
by the step-brother of the minor, and the 
learned Judge seems to have given effect 
to that opposition by refusing sanction 
without dealing with the guardian's pro¬ 
posal on the merits. I do not think that 
that is the right view to take, as once 
the guardian is appointed under the Guardi¬ 
ans and Wards Act, any application 
for the marriage of the minor by the guar¬ 
dian must be considered from the point 
of view of benefit to the minor, and any 
relation that might be entitled to be heard 
on the application will be heard; but such 
opposition must be considered at its true 
value and cannot be considered as an abso¬ 
lute bar to the Court giving sanction to 
the marriage. 

The case must, therefore, go back to the 
District Court, and the District Court 
must consider whether, in the absence 
of any proposal of the step-brother, the 
bridegroom proposed by the guardian 
is a suitable person. If the step-brother 
makes counter-proposals, then the Court 
will consider. them. But whether the 
Court, is considering the proposals of the 
guardian or whether it is considering the 
proposals of the step-brother it must 
always have before it in the first place 
the welfare of the minor. 

So the appeal must be allowed, and the 
case sent back to the District Court. 


R. n. Appeal allowed . 
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CALCUTTA HIGH COURT. 

FULL BENJH. 

Full Bench Reference No. i of 1923 
in the nutter oj Government Criminal 
Appeal No. 2 of 1923. 

June 11, 1923. 

Present :-Sir Lancelot Sanderson, Kr., 
Chief Justice, Justice Sir N. R. Clutterjea, 
Kt., Justice Sir Thomas Richardson, Kt., 
Mr. Justice Bucklan 1 ; 'iid Mr. Justice 

Ban ton. 

GOVERNMENT of ASSAM- -Appellant 

versus 

SAHKBULLA and others—Respondents. 

Criminal Procedure Code (Act V of 1898), 
s. 90—" After recording its reasons, " meaning 
of — Warrant, issue of. without recording reasons, 
effect of — Magistrates, duly of—Construction of 
Statutes — Court, duly of. 


The words " after recording its reasons in writ¬ 
ing ” in section 90 of the Criminal Procedure Code 
are not imperative but directory, [p.134. col. 2.] 

A warrant which, on the face of it, is a good and 
valid warrant, is signed by the Magistrate, s€a’ed 
with the seal of the Court, addressed o a Police 
Officer, and which states the reason upon which 
the Magistrate relied, is not invalid merely by 
reason of the fact that the Magistrate has 
omitted to record in writing, otherwise than in the 
warrant, the reason which actuated him to issue 
the warrant, [p 136, cols. 1 & 2.] 

Sukheswar Phukan v. Emperor, n Ind. Cas. 
393 '. 38 C. 789; 12 Cr. L. J. 409; 15 C. W. N. 10011 
15 C. L. J. 186, overruled. 

Before issuing a warrant the Magistrate should 
record his reasons specifically in writing and 
should not be satisfied with signing a warrant in 
the form given in the schedule to the Criminal 
Procedure Code, [p I36, col. 2.] 

No universal rule can be laid down for the 
construction of Statutes, as to whether mandatory 
enactments shall be considered directory only 
or obligatory with an implied null, fication for 
disobedience. It is the duty of Courts of 
•Justice to try to get at the real intention of the 
Legislature by carefully attending to the whole 
scope of the Statute to be construed, [p. .135, 
col. I S p. I3Q, col. 2.] 

Liverpool Borough Bank v. Turner, (i860) 
2 De G. F. & J. 502J 30 L. J. Ch. 379; 7 Jur. 
(N. 8.) 150; 3 L. T, (n. s.) 494; 9 W, R. 292; 129 
R. R. 172; 45 R. R. 715, followed. A 


N. R. Chatterjea, J. —(dissenting)—Section 9< 
requires not merely the statement in the form ol 
the warrant that the Court ha9 good and sufficient 
reasons but these reasons should be stated. The 
‘mete sigutng of the w-.rrant which states that 
1 the Cdfirt has reason to believe is not sufficient 
Compliance- with the law. [p. 137, col. x.J 

oCximinal Reference against an order of 
v the feeniot Extra Assistant Commissioner, 
whybij, dated the 12th August 1922. 

--.ft 
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ORDER OF REFERENCE TO A 

FULL 


Bockland, J. —This is an appeal L>> tic 
Government of Assam against a judgment 
of the Senior Extra Assistant Commissioner 
at Dliubii acquitting 12 persons charged 
under sectiou 147, Indian Penal Code, 
as members of an unlawful assembly, the 
common object of which was to resist the 
execution of a warrant of arrest. 

bor the present purpose a bare outline 
of the facts suffices, for there has been 
no decision upon the merits ard this appeal 
turns wholly upon a question of law and it 
it succeeds a remand is inevitable. 

Certain constables were deputed to exe¬ 
cute a warrant of arrest against a recalci¬ 
trant witness of the name of Sonaba Bibi 
in connection with a criminal case in the 
Court oi the Extra Assistant Commis¬ 
sioner. The execution of the warrart was 
resisted and the learned Judge has held 
that the warrant was illegally issued, with 
the consequence that the resistance did not 
amount to an c.heiice. The warrant was 
issued under section 9 U the Criminal 
Proceaure Code, but it appears that the 
Court by which it was issued did not re¬ 
cord in writing its reasons for issuing it. 
What has now to be considered is whether 
a warrant issued in such circumstances 
is or is not a valid warrant. 

The learned Advocate-General has sub¬ 
mitted to us that the defence to which 
the learned Judge who tried the case gave 
effect amounts to that which, stated in the 
words of the Indian Penal Code, is the 
exercise of the right of private defence. 
Though the learned Judge did not in so 
many words so define it, I thirk that this is 
correct. Upon that the learned Advocate- 
General has contended that under section 
90, Indian Penal Code, the right'of private 
defence has no application to'the case as 
the acts resisted, were done by a -public 
servant acting in good faith under colour 
of his office though the acts may not be 
strictly justifiable-, by law. He has fur¬ 
ther relied upon Blsu Haidar v. Emperor 
(1), in which a search warrant had been 
issued under section 96' Criminal Procedure 
Code, whereas it should have .been issued 
under sectiou 100 of the same - Code. Its 
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execution was resisted and the accused 
persons were convicted under section 147, 
Indian Peanal Code, and one of them 
under sectoion 353, Indian Penal Code. 
The warrant was held to have been wholly 
illegal and on that ground the accused 
persons were held to have committed 
no offence, as section 99, Indian Penal Code, 
did not apply. A distinction was there 
drawn between cases where there is a 
complete absence of jurisdiction and an 
excess .of jurisdiction. We have been 
asked to make the same distinction in this 
case. 

The foregoing argument, in my opinoin, 
is fallacious. The question of the consta¬ 
ble acting in excess of any jurisdiction 
which the warrant purported to confer 
upon him does not arise in the case as it 
comes bcfoic us now. The judgment of 
the learned Judge is founded upon the 
initial invalidity of the warrant as I shill 
shortly show. Whether or not the consta¬ 
ble acted in excess of his jurisdiction 
if the warrant was a valid warrant is a 
question of fact to be determined upon 
the evidence. This is the question which 
arises upon the application of section 99, 
Indian Penal Code, which does not involve 
the question before us, viz., the validity 
of the warrant itself. If the warrant was 
illegal from the beginning, there is no ques¬ 
tion of excess of jurisdiction for there could 
have been no excess where there was no 
jurisdiction at all. Purther, w ith reference 
to section 99, Indian Penal Code, if the 
warrant was illegal it could not be used to 
support any acts of the constable and the 
question whether or not any act of his 
was such as was not strictly justifiable could 
not arise. 

The learned Judge in support of his 
decision that resistance to an invalid pro¬ 
cess cannot amount to an ottence has refer¬ 
red to Sukhoswar Phukait v. Ethpcror (2). 
In that case a warrant was issued under 
section 90, Criminal Procedure Code, for 
the arrest of a witness. The Magistrate 
did not, however, record his reasons In writ¬ 
ing for adopting that course. The warrant 
was executed by the arrest of the witness 
but she was released by the petitioner 
to this Court, who had been tried and 

<t) 11 X?d, Cm. $9V 3* C. *1# u Or. I 
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convicted of an offence under section 22 5 B, 
Indian Penal Code. The Rule was granted 
upon the grounds that the action or the 
Court issuing the warrant 01 arrest was 
illegal and vitiateo the subsequent pro¬ 
ceedings including the conviction of the 
petitioner for resisting an invalid process. 
The Rule was made absolute and in the 
judgment it is stated that the procedure 
was illegal as, on the face of it, no reasons 
were recorded by the Court issuing the 
warrant. Their Lordships referred to and 
commented upon the circumstances that 
in lieu of a summons a warrant was ordered 
in the first instance, but that is justified 
bv the Code of Criminal Procedure and I 
do not gather from the judgment that, 
however much they may have condemned 
that course, they based their judgment 
upon that ground. 

I find myself unable to distinguish 
this case from the appeal now before us. 
But, with great respect to the learned Judge 
who decided it, I find myself also unable 
to agree with them. The position is that 
stated by Mr. Mayne in his well-known 
work on the Criminal Law' of Inaia (4th 
Edition, page 205) where he . classifies 
the ways in which acts purporting to he 
done unaer the authority of the law may be 
illegal. This case falls within the class 
first stated, where the warrant under which 
the officer acts is on the face of it legal 
even though defective in form and is issued 
by an authority competent to issue such 
a warrant but was improperly or irregu¬ 
larly issued, here there is no suggestion 
that the warrant was defective on the face 
of it, and the judgment of the learned 
Jadge has proceeded entirely upon the 
basis of its having been illegally issued. 
In such cases the learned author states 
resistance is always unlawful, which pro¬ 
position be supports by reference to English 
authorities. But as the procedure in this 
country is governed by the Code of Criminal 
Procedure it is to that Code alone that one 
must refer for matters for which it provides. 

I do not propose to refer to decisions in 
cases where the Code states that something 
shall be done and the question is, whe¬ 
ther or not that which was done amounted 
to a compliance with the law, for they do 
not assist in coming to a decision where 
a particular act does not ivtfl purport 
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to have been done. In In rc Karulhan Amba- 
lam (3) it was deciied that the failure 
to record reasons in writing vitiated a war¬ 
rant unaer section 90 and that the omis¬ 
sion to do so was not cured by section 537» 
Criminal Procedure Cocie, as the recording 
of reasons was a necessary preliminary 
to the exercise of the jurisdiction. The 
judgment of the learned Judge does not, 
however, give reasons for this statement 
of the law and it appears, moreover, very 
questionable whether the warrant with which 
his judgment dealt was issued under sec¬ 
tion 90, Criminal Procedure Code, though 
for the purposes of the case he assumed 
that to have been so. 

Now, the section is not mandatory in 
its terms. The issue of the warrant is 
to follow the recording of reasons. That 
is indicated by the use of the preposition 
‘ after/' But the section, if analysed 
father, does not in so many words prescribe 
the recording of reasons. Rather, it as¬ 
sumes the recording of reasons and by the 
word “ after " states the order of events. 
I do not go so far as tj suggest that it is 
merely permissive but, in my opinion, it 
is far from mmdatory, and the rules appli¬ 
cable to the construction of mandatory 
sections of the Code have no application 
to it. Even if the section may be said 
to require or prescribe that the Court 
shall record its reasons in writing I do not 
consider that it is more than directory in 
that respect. 

I have considered the application of 
section 537, Criminal Procedure Coae, but 
have come to the conclusion that it can 
have no application to a case such as this. 
It applies to the reversal or alteration of 
findings, sentences and orders on the ground 
of errors, omissions or irregularities. But 
though wc are concerned with an error, 
omission or irregularity, there is no ques¬ 
tion of the reversal or alteration of a sub¬ 
sequent finding or sentence, and the cir¬ 
cumstances are not such that the section 
could apply. The question involved here 
primarily arises between the witness 
and the person desiring his or her attendance 
ani if it is permissible to refer to the prin¬ 
ciples of section 537 it is difficult to see 

<3) 33 lad. Caa. 3081 38 M. io88j 17 Qt. I4. J. 


how the witness could be prejudiced in 
ary way by the Court not having recorded 
its reasons in writing for the issue of the 
warrant. Section 90, however, also applies 
where a warrant is issued for the arrest 
of a person accused of an ofience who fails 
to obey a summons, and if in such a case 
the reasons of the Court had not been 
recorded in writing I should hesitate to 
say that section 537 had no application 
though the ultimate test would be whe- 
there an}' failure of justice had been oc¬ 
casioned thereby. It would be anomalous 
absolutely to nold that as regards a witness 
the warrant is illegal if no reasons in writ¬ 
ing have been recorded before it is issued, 
whereas In the case of a person accused 
of an offence a warrant issued in similar 
circumstances may be ot full legal force and 
efleet. Section 538 of the same Code, 
though it has no application to the present 
case, is interesting as an analogy, and that 
section lays it down in the clearest terms 
that, in circumstances not far removed 
from tiiose with which we are concerned, 
a person making a distress shall not be 
deemed a treapasser. 

For the reasons I have given in my judg¬ 
ment the warrant was not illegal because 
the reasons for issuing it were not recorded. 
I his is as far as it is necessary to go as 
the learned Judge has considered himself 
concluded by the judgment in Sukheswar 
Phukan v. Emperor (2), and consequently 
has refrained from discussing the evidence 
against the 12 persons charged by him 
under section 147, Indian Penal Code. 
I, therefore, express no opinion as to the 
facts nor as to the legality or otherwise 
of the way in which the warrant was exe¬ 
cuted, which may involve the application 
of section 99, Indian Penal Code. 

In consequence of the view of the law 
which I have expressed, the order which 
I would make in this appeal is that the 
order of the learned Judge acquitting 
the accused under section 258, Criminal 
Procedure Code, should be set aside and the 
case remanded to him to dispose of sub¬ 
ject to our judgments on this point. As 
he has already recorded all the evidence 
on both sides no further evidence need 
be taken. 

But as we are differing from the Judgment 

of a Division Bench of this Gourt on a point 
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of law, under Chapter VII of the Appellate 
Side Rules, the point must be referred 
to a Bull Bench ot the Court. The ques¬ 
tion to be referred is:- If a Court under 
section 90, Criminal Proceaure Code, issues 
a warrant for the arrest of any person 
as therein specified but does not first record 
its reasons in writing, has the warrant 
so issued any legal force and effect ? 

Cuming, J. —This is an appeal bv the 
Government of Assam against an order 
of acquittal. Oae Chapai Sheik brought 
a criminal complaint against certain per¬ 
sons among them one Karicha of enticing 
awav his wife Sanka under section 
Indian Penal Code. Process wa« issued 
and also a warrant against Sanka who was 
a witness. This warrant was issued under 
the provision o‘ section 90, Criminal Pro¬ 
cedure Code, and according to the provi¬ 
sion of the section the Court before issuing 
the warrant should have recorded its reason 
for issuing a warrant and not a summon. 
No such reasons were recorded, When the 
constable went to execute the warrant 
he was resisted by the girl's father and 
number of other persons and a riot en¬ 
sued. 

These persons were duly prosecuted. 
The learned Magistrate acquitted the ac¬ 
cused relying on the authority of the case 
of Sukheswar Phukan v. Einperor (2). 
He held that as no reason had been recorded 
•for issuing a warrant instead of a summons 
as required by section 90, Criminal Pro¬ 
cedure Code, the arrest was illegal and 
.hence the accused were entitled to resist 
the execution of the warrant. The learned 
Advocate-General who appears for the 
Government of Assam has contended that 
the case of SukJieswar Phukan v. Emperor 
(a) relied on by the learned Magistrate 
.is distinguishable and that the present 
case falls within the purview of secton 
99, Indian Penal Code. Section 99, Indian 
Penal Code, provides that there is no right 
of private defence against an act which 
does not reasonably cause the apprehension 
of death or grievous hurt if done or attempt¬ 
ed to be done by a public servant acting 
in good faith under colour of his office 
though that act may nob be strictly justifi¬ 
able by law. 

The Magistrate who issued the wai- 
fft&t had full jurisdiction to do so and 
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his proceedings wefe only so far irregular 
in that he omitted to record his reasons 
for issuing the warrant instead of a sum¬ 
mons. His omission to record these 
reasons is, in my opinion, an irregularity, 
but the omission did not render the warrant 
illegal so as to give the accused persons 
that right of private defence against the 
constable executing it. This view of the 
law is in direct conflict with the view taken 
in ca*?e of Siikhcsuar Phukan v. Enipercr 
(2), relied on by the learned Magistrate, 
and, in my opinion, the cases are not dis¬ 
tinguishable. The facts of that case are 
the accused persons were prosecuted on 
a charge of unlawfully rescuing from custody 
a person who had been arrested on a war¬ 
rant similar to the warrant now under 
discussion and the learned Judges held that 
such a warrant was illegal because of 
the omission to record the reason for 
issuing a warrant and not a summons 
and this case also turns entirely on exactly 
the same point, viz., whether the warrant 
was or was not a legal one. I do not think 
that this is a case in which it can be held 
that there was an excess of jurisdiction 
as distinct fr 0 m a complete absence o l juris¬ 
diction. There was in this case either 
complete jurisdiction or no jurisdiction. 

The Magistrate in issuing the warrant 
did nothing in excess of his jurisdiction 
for he had jurisdiction to issue the war¬ 
rant. The omission to record his reasons 
cannot be said to be doing something in 
excess of.his jurisdiction. *-Neither inexe- 

cutjrg it can the constable be said to 
Jjave done anything in excess of-his juris¬ 
diction. The warrant was either a good 
one or a bad one and this would depend 
.on whether the omission to record the 
reasons for issuing it was an irregularity, 
or au illegality. In my opinion it is an 
irregularity only. The provision for re¬ 
cording the reasons for issuing the warrant 
is directory and not mandatory. The war¬ 
rant was, t herefore, a good and valid war¬ 
rant. As this finding is in direct conflict 
with the authority relied on by the learned 

Magistrate the question should be referred 
to- a/tfulj Bench. 


The Advocate General and Babur Sutendara 
Gnka, tot the Appellant, 
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JUDGMENTS OP THE PULL BENCH. 

Sanderson. C. J.— This is a Reference 
by two learned Judges of this Court sitting 
as a Criminal Appeal Bench, and the ques¬ 
tion referred is—" If a Court Uncier sec¬ 
tion 90, Criminal Procedure Code, issues 
a warrant for the arrest of ary person as 
therein specified but does not first record 
its reasons in writing, has the warrant so 
issued any legal force and oltect ? ” 

In my opinion it is necessary, and, at 
all events, advisable to state the facts 
which gave rise to this Reference. One 
Saifaiuddin took criminal proceedings against 
certain persons under section 498 of the 
Indian Penal Code, alleging that such 
persons had enticed away Sanaka Bibi, 
who was alleged to be the complainant’s 
wife. A warrant vvas issued by the Extra 
Assistant Commissioner, who was a First 
Class Magistrate, for the arrest of Sanaka 
B bi in or, er that she might be brought 
before the Court as a witness in these pro¬ 
ceedings. 1 he warrant was in the follow¬ 
ing form r 

” To—'The Police Officer in charge of 
thani Salmora. 

"Whereas complaint has been made be¬ 
fore me that Kancha Sheik of ifimatola 
has committed the offence under section 
498, Indian Penal Code, and it appears 
likely that Sanaka Bibi of Dima tola can 
give evidence concerning the said com¬ 
plaint an d whereas I have good and suffi¬ 
cient reason to believe that she will not 
attend as a witness on the hearing of the 
said complaint unless compelled to do 
so : 

This is to authorise and require you 
to arrest the said Sanaka Bibi and on the 
15th May to bring her before this Court. You 
will be competent to enlarge the witness 
on bail of Rs. 50 to make her appear in Court 
on the date fixed, to be examined touching 
the offence complained of. 

. _ G jy ea u nder my hand and the seal of 
the Court this the 27th day of April 1922. 

Sd, D. Sarina, 
Magistrate,'First Class/' 


When the Police Officers went to execute 
the warrant at the- house ul Sahebulla, 
who was the father c f the u\ m n Sai:ak 

it was alleged that an att*. k was ni e : e *ip on 
the P dice Officers by Sahebulla and others. 
Consequently, proceedings were instituted 
under section 149, Indian Penal Code, 
against 29 persons ; and the common ob- 
joct o. the unlawful assembly alleged was 
to resist the execution of legal pmets*, 
vl*., the warrant. 

1 he learned Commissioner who tric, t 
the case discharged accused hos. 13 to 

29 under section 253 of the Code of Criminal 
• Procedure. 

After the evidence in the case had been 
finished, the learned Pleader for the de¬ 
fence, in concluding his argument, took 
the point that the Magistrate who'issued 
the warrant did not. record his reasons 
m writing before he issued the warrant 
and relied upon the decision in Sukheswar 
Phukan v. Emperor (2). The learned 
Pleader argued that the process wa« illegal 
and that consequently the offence charged 
against the accused hao not been committed. 

I he Magistrate was of opinion that he must 

hoid in view of the High Court decision 
to which I have already referred, that the 
process Wras invalid and that the accused 
had not committed the offence of being 
members of an unlawful assembly the com¬ 
mon object of which was resistance to legal 
process. ^ 

Thereupon, the Government of Assam 
appealed to this Court. 

1 he appeal was dismissed .as regards 

II of the respondents, but it was admitted 
against one, namely, Saheball?. 'I he course 
was taken, as we were informed bv the 
learned Advocate-General, for the purpose 
of raising the point which is now in issue 

My learned brothers, who were then 
sitting as the Criminal Appeal Bench, 
disagreed with the decision in the case of 
Sukheswar Phukan v. Emperor (2) and 

consequently they referred the matter to 
the Full Bench. 

Those are the fact.', which I think it is 
necessary for the purpose of my judgment 
to state. : 

Section 90 of the Criminal Procedure 
Cui.e provides as follows : — 

. ’ Court may, in any case in* which 
it is empowered by this Code to issue a 
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summons for the appearance of any person, 
other than a juror or assessor, issue, after 
recording its reasons in writing, a warrant 
for his arrest.— 

(a) If, either before the issue of such 
summons, or after the issue oi the s. me 
but before the time fixed for his appear¬ 
ance, the Court sees reason to believe that 
he has absconded or will not obey the 
summons; or 

(b) If at such time he fails to appear 
and the summons is proved to have been 
duly served in time to admit of bis appear¬ 
ing in accordance therewith and no reason¬ 
able excuse is offered for such failure. 

The form of the warrant is given in 
Schedule V, form y, and the warrant in 
this case, to which I have already referred, 
followed the form given in the Schedule. 

The form in the Schedule, in my opinion, 
was obviously framed In such a way as to 
cover all the contingencies contemplated 
in section 90 ; and it .might be argued 
that the Magistrate by signing the warrant 
thereby recorded his reasons in writing 
for, it must be obvious that the Magistrate 
had sicnea the warrant before it was issued. 

The warrant is good and valid on the face 
of it, and, in my opinion, it is sufficient 
to inform the person against whom it was 
issued of the reasou for its isore ; and, 
assuming as I do, that in this case the 
Magistrate was in fact, justified in issuing 
the warrant on the materials before him, 

I am not prepared to hold that a warrant 
in such a form would be invalid merely 
by reason of the fact that the Magistrate 
di l not record in writing on the order- 
sheet of the case the reason for its issue 
which might be the same as that which 
be had stated in the warrant itself, and for 
which he made biinself responsible. 

The learned Advocate-General has refer¬ 
red to section 555 of the Code of Criminal 




The main g ound, however, upon which 
the learned Adovcate-General relied was, 
that the material words, namely, “ after 
recording its reasons in writing ’’are not 
imperative but merely directory and that by 
reason of the oin ssion of the Mag strata to 
record his reasons otherwise than in the 
warrant, the warrant was not invalid. 

I have already said that, for the purpose 
of this Refe T ence, I assume that the learn¬ 
ed Commissioner had materials before him 
which would justify the issue of a wan ant 
instead of a summons and that he applied 
his judicial discretion in the matter. 

On the question whether the material 
words are imperative or directory I do not 
think much assistance, if any, can be 
obtained from considering the many de¬ 
cisions given on this matter. 

The principle which ought to be applied 
in considering whether the pr 'visions of 
a Statute or an Act are imperative or direc¬ 
tory cannot be better stated, in my judg¬ 
ment, than in the passage which is to be 
found in the judgment of Lord Penzance 
in the case of Howard v. Boditigfon (4) 
—the passage to which I refer is to be 
found at page 211 : There, Lord Penzance 
said this : 


“Mr. Jeune was good enough to refer 
me to Sir Bonson Maxwell’s book ‘On the 
Interpretation of Statutes,’ and to quote 
a number of cases from it (Maxwell cu 
the Interpretation of Statutes, Chapter 
XII, section 3> PP- 330-345). Since the 
matter was argued I have been very 
carefully through these cases, but upon 
reading them all the conclusion at which 
I am constrained to arrive is that you 
cannot glean a great deal that is very 
decisive from a perusal of those cases. 
They are on all sorts of subjects. It is 


Procedure and argued that the provisions very difficult to group them together, ana 
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thereof were sufficient to absolve the learn¬ 
ed Magistrate from d ing anything more 
than s'gni ig the warrant in the form pre¬ 
scribed. I : m not prepa ed to accept 
that argument. In my judgment section 
555 deals with the form of the war ant 
itself and nothing more, and the words 
of section 555. in my opinion, are not in¬ 
tended to supersede the provisions of sec¬ 
tion 9°* 


the tendency of my mind, after reaaing 
them, is to come to the conclusion which wa9 
expressed by Lord Campbell in the case 
of the Liverpool Borough Bank v. Turner 
(5). Lord Campbell was then sitting as 


(4) (1877) 2 P. D. 203. 

(5) (i860) 2 De G. F. & J. 502 ! 3 ° J* 
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t/>rd Chancellor in an appeal from the 
Vice-Chancell ,r, and in giving judgment, 
his I/irdship said ‘ No un versal 
rule can be laid down lor the construction 
of Statutes, as to whether mandatory 
enactments shall be considered directory 
only or obligatory w tb an implied nullifi¬ 
cation for disobedience. It is the duty 
of Courts of Justice to try to get at the 
real intention of the legislature by care¬ 
fully attending to the whole scope ot the 
Statute to be construed. ’ 

*' I believe, as far as any rule is concern¬ 
ed, you cannot safely go further than that; 
in each case you must look to the subjectr 
matter # consider the impo tance of the 
provision that has been disregarded, and 
the relation of that provision to the general 
object intended to be secured by the Act ; 
and upon a review of the case in that as¬ 
pect decide whether the matter is what 
is called imperative or only directory. " 

I adopt that as the principle which 
ought to be applied in this case ; and 
I do not believe that by searching through 
the numerous cases which have been de¬ 
cided upon different Statutes and upo n 
different words, we will get any assistance 
upon such a quest on as the present. 

The learned Vakil, who argued the appeal 
on behalf of the respondent and to whom 
we are much indebted, inasmuch as he 
took upon himself to argue the case at the 
iequest of the Court, submitted that the 
object of the material words in section 
90 was two-fold : first, to ensure that the 
Magistrate should exercise his judicial dis¬ 
cretion andsaHsf y hi mself upon the materials 
before him that it was r : ght and proper 
to issue a warrant instead of a summons ; 
and, >econ ly, to give the person against 
whom the warrant was issued an oppor- 
tun ty of knowing on what grounds the 

warrant had been issued, and if necessray 

testing the legality 0 f the warrant. 

,, 1 am P re P ar ed to assume that both of 
*7 ob J ects might have been in the minds 
ot those who were responsible for the draft- 

tw 0f tu s Act - 1 thiuk - * is quite possible 
that they intended to draw attention 

ino,, 5 faC !i tbat a warr ant ought not to be 

* where a summons would suffice, 

that care should be exercised by the 

to satisfy itself, upon the materials 
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before it, that it was really necessary to 
issue a warrant which, of course, might 
result in the arrest of the person against 
whom it was directed. Further, it might 
have been intended that there should be 
a record in writing, otherwise than in the 
warrant itself, of the reasons, which in¬ 
duced the Court to issue the warrant, in 
order that the person affected by it might 
have no doubt as to the grounds on which 
the warrant had been issued, in case l e < 1 
she desired to test the validity of it. 

But these arguments, to my mind, are 
not conclusive upon the point *, foi^ 
it seems to me that if the Magistrate in 
this case had written upon the order-sheet 
the reason which was included in the war¬ 
rant itself, namely, ti at he had good and 
sufficient reason to believe that the person, 
aga 11st whom the warrant was issued, 
would not attend as a witness on the hear¬ 
ing of the complaint unless compelled to 
do so, it w r ould have been difficult to hold 
that he had not complied with the section; 
and, I fail to understand how, if this 
had been done, the person, against whom 
the warrant was issued would have been 
in a better position, if she wished to test 
the validity of the issue of the warrant, 
than she w r ould be by reading the warrant 
itself. 

Further, in my judgment, in considering 
the general scope of the section one must 
have rega d to the consequences which 
might follow upon our hold ng in favour 
of the learned Vakil’s argument. 

Our attention was drawn to a rassace 
in Maxwell on the Intelpretation of Statutes 
which ; s taken from the case of Margate 
Pier Company v. Hannam (6). The judg¬ 
ment in the case was deliveitd by Abbot, 
C. J., who was considerii g what was the 
effect of a warrant issued by a Justice of 
the Peace, who had not taken the oath 
at a general sessions in accordance with 
the Statute. The learned Chief Justice 
pointed out what serious consequences 
might result if it were held that a warrant 
issued by a Justice of the Peace, who had 
not complied with the Statute by takirg 
the oath, was invalid. The learned Chief 
Just ce said:— 

(6) (1819) 3 B. & Aid. 2661 29 ' R, R. 378/ 106 

3 ,R. 661. 
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4 * It is obviou s that if the act of the Juslice 
issuing a warrant be invalid on the ground 
of such an objection as the present, all 
persons who act in the execution o» tne 
warrant will a.ct without any authority . 
a constable who arrests, and a gaoler who 
receives a felon will each bo a trespasser , 
resist\nee to th.m will be lawful; 1 v cr>- 
thiug done by ciuid of tiiern will • n 
ful ; and a constable nr persons aiding 
him, mav, in some possible instance, become 
amenable even to a charge of murder, 
for acting under an authority, which 1he\ 
reasonablv considered themselves bound 
to obey, and ot the invalidity whereol 
they are wholly ignorant. An exposition 
of these Statutes, pregnant with so much 
inconvenience, ought not to be made, 
if they will admit of any other reasonable 

construction." , 

The principle which is stated iu that 
Judgment, to my mind, may be applied to 
this case. This wsa a warrant, good 
and valid on the face of it, signed bj the 
Magistrate, sealed with the seal of the 
Court, addressed to a Police Officer with 
reference to a person, whose attendance 
as a witness was desired. The warrant 
itself stated that the Magistrate, had good 
reason to believe that the person in ques¬ 
tion would not attend as a witness inless 
compelled to do so. 

If we were to hold that such a warrant 
was invalid merely by reason of the iact 
'chat the Magistrate had omitted to record 
the reason for the i^sue of the warrant 
otherwise than in the warrant itself, it 
might lead to very serious consequences, 
such as those indicated by Abbot, C, }., 
aud such a construction of the section 
ought not to be placed upon it, ii it will 
admit of any other reasonable intei- 
pretation. 

I have said enough to r>how that, in my 
judgment, the words in section 90,. now' 
under consideration are not imperative but 
directory and consequently I am not 
prepared to hold that in a case in which 
the Magistrate had materials before him 
sufficient to justify the issue of a warrant 
ard to which the Magistrate did apply 
his judicial discretion and in which the 
warrant was good and valid on the face 
oi It and stated the reason upon which 
the Magistrate relied, tie warrant was 


invalid merely by reason of the fact that the 
Magistrate omitted to record iu writing, 
otherwise than in the warrant, the reasons 
which actuated him in issuing the warrant. 

In my judgment, therefore, with the 
above mentioned reservations and upon 
the above mentioned as'umutions, the ques¬ 
tion cont im in Me R'Cirm • ]•. tOo be 
answered in Cc itiiirn: 1i\i. 

Before parting with this case, we think 
it desirable to state distinctly that Magis¬ 
trates should record their reasons speci¬ 
fically iu writing before issuing a warrant 
aud should not be satisfied with signing 
their names to warrants in the form given 
in the schedule. If in the future they will 
follow the clear provisions of the section 
they will save the High Court a great deal 
of time and trouble. 

The result is that we direct the acquittal 
to be set aside and remand the case to the 
learned Judges, who referred the case to 
the Pull Bench, for disposal. 

N. R. Chatterjea* J.—The question 
referred tothe hull B-ncb is as follows:— 
If a Court under sectoin 90, Criminal Pro¬ 
cedure Code issues a warrant for the arrest 
of any person as therein specified but does 
rot first recorn its reasons in writirg, has 
the warrant so issued any legal force and 
effect ? 

Section 90 ol the Criminal Procedure 
Code lays down that a Court may, in any 
case ir which it is empowered by the Court 
to issue a summons for the appear¬ 
ance of any person other than a juror or 
astesj-or, is ue after recoining its reasons 
in writing, a warrant fer his a.rrest - (a) 
if, cither before the issue of such summons, 
or after the issue of the same but before 
the time fixed for liis appearance, the 
Court sees reason to believe that he has 
absconded or will nut obey the summons ; 
or ( b) if at such time he fails to appear 
aud the summons is proved to have been 
duly served iu time to admit of his appearing 
In accordance therewith and no reasonable 
excuse is ottered for such failure. 

The normal course is to issue summons 
in the first instance. The Court can, 
however, issue a warrant in either of the 
cases mentioned in clauses (t?) and (£) 
of the section. But in either case the Court 
can do so after statirg its reasons in writing. 
The question is whether a warrant issued 
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without complying with the said provision 
Is ? valid and legal warrant. horm 7 of 
Schedule V prescribes the form for a 
warrant under section 90 and it states 
(to quote the material portion) : “ Where¬ 
as I have good and sufficient reason to 
believe that he will rot attend as a witness 
on the hearing of the said complaint unless 
compelled to do ^o. ” It is conten'ecl 
by the learned Ac vocate-Genenml that, the 
signing of this warrant is sufficient com¬ 
pliance with the provision of the Statute, 
and that it does not matter whether the 
same reasons which are recorded in the 
form of the warrant are or are not again 
recorded on another paper on the record. 
I think, however, that this contention 
Is not correct. The form does not state 
the reason. It merely says that the Court 
has “ good and sufficient reason to be¬ 
lieve, ” and words to that effect appear 
in clause (a) of section 9 °- But that Is 
merely a statement that the Court has 
reasons. It is not stating what those 
reasons arc. Section 90 requires not mere¬ 
ly the statement in the form of the warrant 
that the Court has good and sufficient 
reasons but those reasons should be stated. 
I think, therefore, that the mere signing 
of the warrant which states that the Court 
has reason to believe is not sufficient com¬ 
pliance with the law. If it were so, it 
would hace been wholly unnecessary to 
state in the body of the section that the 
Court after recording its reasons in writing 
mav issue a warrant. 

Then, the question arises whether a 
warrant issued by a Court without rec- rd- 
ing its reasons in writing is an illegal pro¬ 
cess. The words “ after recording its 
reasons in writing' 'show that it must be done 
before issuiug the warrant. The Legislature 
had some object in view in making the 
provision. The objects it seems to me, 
are, first, to insure deliberation op the 
part of the Magistrate before issuing the 
warrant, and, secondly, that the person 
to whom the warrant is issveci may knovv 
tbe reasons why it is issued so that such 
person may come before a higher Court 
and show that it lias been wrongly issued. 
Somewhat similar words are used in sec- 
ti°n 25 of the Indian Arms Act. That 
section provides for the search and seizure 
of arms by the Magistrate : and the third 
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paragraph of that section lays down as 
follows: “Such Magistrate having first 
recorded the grounds of his belief may cause 
a search to be made of the house or pre¬ 
mises occupied bv such person or in which 
such Magistrate has resasc-n to believe 
such arms...are or is to be found. 1 he 
word> “ having first recorded the grounds 
of his belief” have been judi i Ty e^n- 
stn ed in the case o! Clarke v. Brojendra 
Kishore Roy Chowdhury (7). In that ca^e 
Maclean, C. J., observed as follows, at page 
447*:—“Thesewords must have been in¬ 
serted in the section with an object and 
the object probably was to protect the public 
against searches being inconsiderately direct¬ 
ed and to ensure the exercise of delibera¬ 
tion by the Magistrate before he ordered 
the search. A fine distinction is often 
drawn between what is mandatory and wliat 
is merely directory in tne language of ony 
particular Statute. The present case appears 
to fall within that class of cases ip which, 
when a Statute creates a special right, 
but certain formalities have to be complied 
with antecedent to the exercise of that 
right, a strict observance of the formalities 
is essential to the acquisition of the right. 
As the defendant in the case now before 
us, did not comply with the required 
formality by recording the grounds of his 
belief before he proceeded to search, this 
section does not appear to protect. him 
from the conseqiences of his action.” 
Harington, J., observed (at page 451*; as 
follows ; “ It is admitted that the aefend- 
ant did not record the grounds of his be¬ 
lief in this case, but it is urged that the 
provision that he should do so is merely 
directory, and that his entry on the premises 
is justified as he had good grounds for his 
belief that arms were stored in the Cutchery 
notwithstanding his failure to record these 
grounds. I do not agree with this, and 
I think that where a Statute authorises 
the doing of an act, wdiich is prinsi facte 
9 wrong to an individual, the doer must 
comply strictly with the condition imposed 
by the Statute, if he desires to pely on the 
Statute as 9 justification for his act. He 
cannot claim as against the individual 
who is injured by his act, thG piotection 

(7) 2 lad. Cap. 43ft 36 C. 433; 9 C. h. J. 29* 
3 C. W. N. 4581 5 M. h, T. 367._ 

•Page of 36 C.—[■£&]. 
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cf the Statute, unless he strictly complies Shankar Baksh v. Bulwanl Singh (9), 
with the conditions, on which the Statute where in laving down that although reasons 
affords that protection. " Tiie decision of should be recorded by the Judge under 
the majority of the Leant of Appeal was section 626 of the Code of Civil Procedure 
reversed by the Judicial Committe. See when granting an application for review, 
Clarke v. Brojcndra Kishorc Roy (8). But their absence is n 0 t a ground for special 
so far as the particular question was concern- leave to appeal, Lord Hobhouse observed: 
ed their Lordships observed at page 176:* “It is rather a direction to the Jucige 
” Their Lordships are disposed to agree how to act when he has decided to grant 
with the majority of the Court of Appeal the application than a condition of 
that Mr. Clarke not having complied granting it.” In Clarke’s case (8) on 
with the preliminary condition prescribed the other hand, the Judicial Coin¬ 
in' the Arras Act cannot defend bis action mittee were ot opinion that the recording 
under that Statute.” It is contended of reasons is a preliminary condition, lhese 
that the question before the Privy Council two cases illustrate the ground of distinction 
was whether Air. Clarke, not having complied between the two classes of cases, 
with the provisions of the Statute, could It is said that it would make no differ - 
claim protection under the Arms Act, ence to the person for whose arrest the war- 
and that it is a to tall}' different thing from rant is Issued, whether the reasons were 
saying that the search was illegal. It is or were not stated in the record. But 
urged that, although the Magistrate issuing woula It have made any difference 
the process may, by not complying with the to person whose house was searched 
provisions of a Statute, make himself liable \Carkes case (S)], whether the grounds, 
for damages, it does not follow that the 0 f belief of the Magistrate were or 
process is illegal. But I have referred were not first recorded before the 
to this case to show that the recording search was made. Then again, how 
of the grounds of belief was held to be an would the absence of a seal on a warrant 
essential preliminary to the search being (otherwise good) affect the person to be 
made. The Judicial Committee distinctly arrested ? But it was held in Mahajan 
stated that it was a preliminary condition Sheikh v. Emperor (10) that uncer section 
for the section to be taken under the Act. 75 the affixing of the seal of the Court is 
It appears, therefore, that although the essential to the validity of a warrant, that 
Magistrate may have perfectly good grounds an arrest nuder a warrant duly signed, 
of belief for making a search, it would not but not sealed is, therefore, illegal, and 
be legal unless he first records the grounds that a conviction under section 225B of 
of his belief, because if it were legal notwith- the Penal Code is bad in law. 
standing the omission to record the grounds The learned Advocate-General has re- 
of his belief, there is no reason why he ferred to certain passages from Maxwell 
could not defend his action under the on the Interpretation of Statutes, 6th 
Statute. Two of the learned Judges 0 1 Edition. At page 664 it is stated, 
this Court, as stated above, were of opinion M 'ibe usual provision in the Commission 
that the provision that the Magistrate ut the Peace that no Justice named in it 
•• after having first recorded the grounds of shall be capable of acting or authorised to 
his belief” is mandatory and not directroy, oc t unless he shall have taken the oaths 
and if the Judicial Committee were of opinion required by law, would lead to intolerable 
that it was merely directory, their inconvenience aid injustice if it were 
Lordships would not have held that tne imperative, and struck with invalidity every 
Magistrate not having complied with the act of an unqualified justice. If his acts 
preliminary condition could not defend were held void, it was pointed out by the 
his action under the Arms Act. In tins King's Bench all persons who acted in the 
connection I may refer to the case of 

(8) 16 Ind. Cas. 5011 39 I. A. 163J 39 C. 9531 ( 9 ) 27 I. A. 79; 27 C. 3331 4 C. W. N. 2031 

16 C. h. J. 2311 (1912) M. W. N. 760; 12 M. L. T. 2 Bom. L R. 596; 7 Sar. P. C. J. 686; 14 lad. Dec. 
nv to A L. J. 1931 16 C. W. N. 863:23 M. L. (K. 9.) 220 (P.C). 

j. 32114 Bom, h. R. 7171 13 L. J. 693 (P. C.). (10) 28 Ind. Cas. 672; 42 C. 708; 19 C. W. N| 

•Page cd 39 I. A2241 x6 Cr, I*. J. 336. 
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execution of a wairant issued by him, 
would act without authority; a constable 
who arrested, and a gaoler who received 
the arrested person, under it, would be 
trespassers. Resistance to them would be 
lawful; everything (lone by them would be 
unlawful; and a constable, and the persons 
aiding him might become amenable even 
to a charge of murder, for acting under 
an authority which they reasonably con¬ 
sidered themselves bound to obey, and 
of the invalidity of which they were wholly 
ignorant.” But the omission to take oath 
by a Justice does not stand on the same 
footing as an omission to comply with the 
provisions of a Statute enacted on grounds 
of public policy—as some sort of guarantee 
that the Court should carefully con¬ 
sider the circumstance which is involved 
in writing out the reasons for issuing a 
process affecting the liberty of a person. 

Another passage is cited from page 650, 
which runs as follows; “When a public 
duty is imposed, and the Statute requires 
that it shall be performed in a certain 
manner or within a certain time or under 
other specified conditions, such prescrip¬ 
tions may well be regarded as intended to 
be directory only in cases when injustice 

or inconvenience to others who have no 

control over those exercising the duty 
would result, if such requirements were 
essential and imperative.” 

The question of inconvenience and in¬ 
justice will be considered later, but I may 
heie refer to a passage from the book 
(page 657): "The same imperative effect 
seems, in general, presumed to be intend¬ 
ed even where the observance of the form¬ 
alities is not a condition exacted from the 
party seeking the benefit given bv the 
Statute, but a duty imposed on a Court 
or public officer in the exercise of the power 
conferred on him; when no general inconven¬ 
ience or injustice calls for a different 
construction. The 5 Eliz C 23 requiring 
that the writ De Contumacy Caprendo 
shall be brought into the Queen's Bench 
and there opened in the presence of the 
Judges, the omission of this apparently 
idle ceremony was deemed fatal to the 
validity of an arrest made in pursuance 
of the writ, though it had been enrolled 
in the Crown Office. An enactment which 


provided that every warrant issued by a 
Court should be under its seal, was equally 
impelative, and not only was a com¬ 
mitment under an unsealed warrant invalid, 
but th" person who had obtained it without 
taking care that the Court performed 
its duty of sealing it was liable in damage 
to the person arrested under it. This was 
hard on the former, but it was esi-ertial 
for the latter that the warrant should be 
duly authenticated.' 

As pointed out by Lord Campbell, L- O 
in the case of the Liverpool Borough B.mk 
v. Turner (5). “No universal rule can 
be laid down for the construction of Statutes, 
as to whether mandatory enactments shall 
be considered directory only or obligatory 
with an implied nullification for disobedience. 
It is the duty of Courts of Justice to try 
to get at the real intention of the Legislature 
by carefully attending to the whole scope 
of the Statute to be construed.” 

It is contended that if a warrant which 
is, on the face of it, valid, Is to be treated 
as unlawful because of the omission to re¬ 
cord reasons for iss .ing it, it may result 
in serious consequences to the person 
exec ting the warrant w r ho may have no 
means of knowledge o' such omission. 
But the question of inconvenience or conse¬ 
quences should be considered rot only 
with reference to the person executing 
the process, but also with reference to the 
person who is to be affected by the process 
and for whose benefit the provision is 
made. A warrant may be issued for the 
arrest of a respectable pur da nashin lady, 
and if the provision for recording reasons 
is made on grounds of public policy with 
the object of insuring deliberation on the 
part of the Magistrate so that he may apply 
his mind to, and take into consideration 
all the circumstances of, the case, the 
observance of the condition precedent laid 
down by the Statute before issuing the 
process should not be held to be directory 
merely because inconvenience may other¬ 
wise result to the person executing it. 
If the process is unlawful, can it be held 
to be lawful merely because the person 
executing it may have no means of knowing 
the defect in the process where it affects 
the liberty of the person affected byJO* 
process ? The consequence of taking 

such a view would be to deprive the person 
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for whose benefit the salutary provision 
is made by the Legislature. In cases affect¬ 
ing the liberty of the s lbject there is weight}’ 
authority for holding, that even in matters 
of form, even* form and even 7 step in the 
process be followed with extreme pre¬ 
cision. See Dales case (11;. 

The learned Advocate-General referred 
to two hull Bench decisiors under sec¬ 
tion 145 of th- Criminal Procedure ' ode, 
viz.—Sukh La J Slieikh v. Tara Ckattd (1 2), 
and Khosh Mahomed Sirkarv. Nazir Maho¬ 
med (13). The first dealt with the question 
whether the omission to publish a notice 
under section 145 ( 3 ) of the Code of Crimi¬ 
nal Procedure at some conspicuous place 
at or near the subject of dispute is an illegali¬ 
ty which deprives the Magistrate of his 
jurisdiction. It was held that the omission 
did not affect the jurisdiction of the Magis¬ 
trate, that the provision was merely direc¬ 
tor} 7 and not a condition precedent. In 
the second case it was held that an initiatory 
order under section 145 was not detective 
because it was not self-contained and did 
not state in express terms the grounds 
upon which the Magistrate was satisfied 
that a dispute likely to cause a breach 
of the peace existed when such grounds 
appeared in the Police report on which 
the order was founded and to which it made 
reference in express terms. These cases, 
therefore, do not help the appellant. 

Reference was also made to some passages 
from Mayne’s Criminal Law where the 
learned author deals with the ques¬ 
tion of resistance to processes of the Court 
with reierence to English authorities. 
But, as pointed out by Buckland, J., ill 
the referring order, the procedure in this 
country is governed by the Code of 
Criminal Procedure, and it is to that 
Code alone that one must refer for matters 
for which it provides. It is to be noted 
that in this reference we are not con¬ 
cerned with the legality or otherwise of 
the manner in which the warrant was 
executed which may involve the applica- 


(11) (1881) 6 Q. B. D. 376 at p. 463} 50 h. J. 
Q. B. 234; 43 L. T. 769. 

(12) 33 C, 68; 2 J. 241; 9 C. W. N. 1046; 
2 .Cr. L. J. 6x8. , 

. (13) 33 C. 35 V * C. t. I. 259 ! 9 C.W. N. 1065; 

* Cr. L. J. 637 (F. 


tion of section 94 of the Indian Penal 
Code. 

The only reported decision of this Court 
under section 90 of the Criminal Procedure 
is that of Sukheswar Phukan v. Emperor 
(2), in which the Court held the omission 
to record the reasons in writing rendered 
the warrant illegal. A similar view was 
taken in In re Karuthan Amhalam (3), 
where it was held that the recording 
of reasons is a necessary preliminary to the 
exercise of the jurisdiction. In the Allah¬ 
abad Court Makar Singh v. Emperor 
(14), Gokul Prasad, J., did not follow 
Sukheswar Phukan's case (2) on the 
ground that section 537, Criminal Procedure 
Code, had not been referred to in that case. 
But, as pointed out by Buckland, J., in 
the referring order, section 537 has no 
application to a case like the present. 
Sukheswar Phukan’s case (2) has 
been followed in the Punjab Chief Court 
[see Bela Singh v. Emperor (15)]. 

Por all these reasons, I regret lam un¬ 
able to agree with the view taken by the 
learned Chief J stice, and I would answer 
the question referred in the negative. 

Richardson, J.— The question referred 
is—“ If a Court under section 90. Criminal 
Procedure Code, issues a warrant for the 
arrest of any person as therein specified 
but does not first record its reasons in writ¬ 
ing, has the warrant so issued any legal 
force and effect ? 

I will not agau read section 90. It 
is sufficient to observe that the two clauses 
(*) and ( b) are in the alternative. Pro¬ 
vision is made for the issue of a warrant 
against a witness in two contingencies, 
(I) under clause (a), in the first instance, 
no summons having been issued, it the Court 
sees reason to believe that a summons 
will not be obeyed, and (II) under clause 
(b) t as a remedial measure, if the witness 
has already failed to appear in answer 
to a summons duly served. The Code' 
says that in either of these contingencies 
the Court may, after recording its reasons 
in writing, issue a warrant. 

A form of warrant for use under section 
90, will be founnd in Schedule \ of the Code 

(14) 59 Ind. Cas. 415; 18 A. L. J. 1140:22 Cf. 
b. J. xxi. 

(15) 44 Ind. Cas. 97x1 7 P. W. K. 19x8 Cr.| 
flo P. I,. R, 19x81 19 Cr. L. J. 443. 
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(Pbrm No. VII). This form with letters 
substituted for most of the blanks is as 
follows 

Whereas complaint has been made 
before me that A. B. of Z has committed 
the offence of N and it appears likely that 
C. D can give evidence concerning the 
said complaint: and whereas I have good 
and sufficient reason to believe that he 
will not attend as a witness on the hearing 
of the said complaint unless compelled 
to do so ; 

This is to authorise and require 
you to arrest the said C, D and on (a day 
to be stated) to bring him before this 
Court to be examined touching the offence 
complained of. 

Given under my hand and the seal 
of the Court, this (date to be stated), 

Signature. ” 

It will be observed that the form is 
so framed as to be applicable in either 
of the contingencies above-mentioned. 


As to the signature, under section 75 
of the Code every warrant of arrest issued 
by a Court under the Code must be in writ' 
ing signed by the Presiding Officer and 
bear the seal of the Court A warrant 
60 signed and sealed emai, s.in force until 
it is cancelled by the Court which issued 
ft, or until it is executed. 

I urther, section 80 of the Code provides 
that the Police Officer or other person 
executing a warrant of arrest shall notify 
the substance thereof to the person to be 

arrested, and, if so required, shall show him 
the warrant. ” ' 4 ' - 


As to the forms in Schedule V, it is laid 
down generally in section 555 of the Code, 
that subject to certain powers conferrea 
on the Bigh^Courts “ the forms set forth 
in the Pith Schedule, with such variations 
as the circumstances of each ca6e requfre, 
ttay' be used, for the respective purposes 

- 2 C * n and if used shall be 

sufficient. 

I^astly, as to the word “ writing ” which 
occurs to sections 75; and 90 under 

fv f 3 i 58 of the Clauses 

;(X of 2897) • Unless there is anytl 

- in the subfcefc at 




‘ referring to ■ writing ’ shall be 
«g“truedi as including references to print- 

lithography, photography and ofiiei 
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modes of representing or re-producing words 
in 0 visible form/' 

.Regard being had to the meaning so 
given of the term " writing ” it has been 
contended that when in a particular case 
the Presiding Officer of a Court, for instance 
a Magistrate, signs a warrant in the statu¬ 
tory form stating that he has good and 
suffic:ent reason to believe that the witness 
C D will not attend unless compelled to 
do so, the Magistrate has sufficiently com¬ 
plied with requirements of section 90 as 
to recording his reasons in wriring before 
the issue of the warrant. The warrant 
of course is not issued until after the Ma¬ 
gistrate has signed it 

The case, however, has been argued 
before us on the footing which I adopt, 
that the mere signature by the Magis¬ 
trate of a stereotyped form is not a suffi¬ 
cient compliance with section 90. Mr. 
Mukherjee who has been good enough to 
appear at our request as amicus ounce to 
present the case for the respondent, urged 
that the reasons contemplated by the 
Legislature should or must show that the 
Magistrate he ,s applied his mind to the facts 
of the particular case and should or must 
show whether the Magistrate is acting 
under clause (a) or under clause (6) 0 t the 
section. That argument is material not 
only on the question whether the warrant 
is itself a sufficient compliance with the 
. section but on the further question with 
.which I am .about to deal. I will only 
say now that I do not think the Legislature 
..could have intended . that the Magistrate 
should record hfs reasons at any length. 
It may be a matter of urgency the warrant 
should be issued with all possible despatch« 
•The ..witness may be intending to leave 
the jurisdiction. His train Q r his ship 
j tnay iPe>about to start, and time waits 
ipr no man, while he Is setting out reasons 
at length. 

On the footing indicated, that some 
record of the Magistrate’s reasons is re¬ 
quired apart from the warrant, the main 
controversy is whether the words “ after 
recording his reasons in writing." are 
mandatory or directory. The terms are 
faimUax, and ^ useful but fa H. v. Justus* 

k9j At C aunty of, fomAo #, ( 16 ), Lord 3owen 



„ . _ INDIAN CASES. 

©OVKRNMENT OF ASSAM V. SAHEBULhA. 


[1923 


is reported to have said : " Now it seems 
to me that the truth lies rather between 
the two. and that there is no such exact 
division of sections in Acts of Parliament 
Into those that aie directory and those 
that are imperative as is ordinarily . as¬ 
sumed to he a categorical decision 
which exhausts evety possible class 
of section. You must look at each net 
of Parliament and at each section to see 
exactly what it means. No other rule 
of construction of Acts of Parliament 
that I know of is of much use, e\ce| t to 
trv and find out as best you can what 
the Act of Parliament means, and that 
is not a rule of construction at all. " 

In other words, it may not always be 
possible to bring a statutory enactment 
of the kind now in question wholly under 
the category “ mandatory " or wholly under 
the category “ directory. ” In the present 
case I hesitate to say that the material 
words of section 90 axe mandatory ^ 
and obligatory at one pole or directory 
and permissive at the opposite pole. 

If tne law requires a recur . of the Magis¬ 
trate's reasons and the attention of the 
Magistrate is drawn to the law, it is not 
fo him to decide whether he will lecord 
his reasons or not. He is bound to 
make the record. He has no choice in 
the matter. Nor can neglect on the Ma¬ 
gistrate's part of such a duty be regarded 
as Immaterial or a matter of i o substance, 
to be lightly passed over. The superior 
Courts have no dispensing -power. 

Accordingly, it might be no answer to 
an application by a witness under arrest 
0 r in custody for a direction of the nature 
of a habeas oorpus t that the provision re¬ 
quiring the Magistrate to record his reasons 
was merely directory. So, too, putting 
aside the Judicial Officers Protection Act 
(XVIII of 1850) such a plea might be of 
no avail to a Magistrate against whom a 
suit was brought for damages for unlaw¬ 
ful arrest o false Imprisonment. 

On the other hand, if inadvertently 
0 wilfully, the Magistrate omits to record 
his reasons, I am not prepared to say that 
the warrant in the hands of a Police Officer, 
diough, on the face of it. a perfectly valid 
warrant. i* wholly void, issued without 
u Udiction, nothing more than a piece 

<3 wm uTpofe*. «> ** *be PtOke Officer, 


if he attempts to execute it, may be re¬ 
sisted by foice, possibly injured the more 
severely the mote he tiles to do what he 
thinks it his duty, and may in addition 
be amenable for trespass or assault 
and battery. If such were the law, the 
Police Officer, if anyone could be found 
to be a Police Officer, would no doubt 
have to make the best of it. But the 
consequences at least justify a doubt wlie- 
her such is the law. And if tl-e Iolicy 
of the law be in question, we have not yet 
reached an age when the services oi i oli:e 
Officers are no longer requisite, and it s 
not in the public interest that men of self 
respe t, common prudence, and com: on 
sei se should be deterred from undertaking 

Police duties. , . ,. 

If the execution of the warrant might 

be lawfully resisted, not only if it 
out that the Magistrate had not recorded 
his reasons but also as Mr. Mukherjee 
suggested if it turned out that he had 
not recorded his reasons sufficiently, the 
co seque ces would be still moie seiious- 
Mr. Mukherjee was driven to make the 
suggestion to meet the point that the 
statement of the reasons in the warrant 
was a sufficient compliance with section 
qo. And if the record of the reasons is 
essential to the jurisdiction it is hardly 
possible to stop short of saying that jutis- 
di tion also depends on the reasons being 
6 fficiently recorded. Under such a con¬ 
struction of the law, resistance would be 

countenanced to an extent subversive 
of the power conferred on Magistrates 
to compel the attendance of recalcitrant 
witnesses. Recalcitrant witnesses would 
bt encoura ed to risk conti # mg m thei 
recalcitrance and the position of Police 
Officers wolud be still more intolerable^ 
What I have said, as it appears to me. 

furnishes an answer to the argument found 
ed on the observation of them Lordships 
in one of the concluding paragraphs of their 
judgment in the case of C^he v. Brojendra 
Kithore Roy (8). There, the respoudent 
had brought a suit claiming damages lot 
trespass on the allegation that Mr. Clarke, 
then Listiit Magistrate of Mjmei.su.gh, 
had illegally sear ched his Cutchery. Unde* 
Action 25 of the Indian Arms Act, 1878 
o*Maristratc "having first ucoiced the 
mounds of bit belle* ” my cause a 
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to be made of premises in which he believes 
that arms are stored for some unlawful 
purpose. Mr. Clarke had caused the plain¬ 
tiff's Outchery to be searched for arms by 
the Police in his presence and under bis 
personal direction. Nothing incriminating 
had been found. At page 176* of the re; ort 
their Lordships s'id “that they were 
disposed to agree with the majority of the 
Cja.t uf App.ai (i» Iadia) tuat Mr. Clarke 
not ‘tavia s complied witu t! e prdinn aiy 
condition prescribed by tbe Arms Act 
cannot defend his action under that Statute.** 
In saying that, their Lordships were deal¬ 
ing with a suit against tbe Magistrate and 
not with s iiii a ease as the present. 

In order to determine whether section 
90 L mandatory or directory for the pur¬ 
pose np “ material, the section must be 
read with the other provisions of the Code 
relating to warrants, including the form 
in Schedule V and the provision in sec- 
555 * To read section 90 does not, 
in my opinion, lead to the result for which 
Mr. Mukherjee in his very able and con¬ 
cise^ address contended. 

The Cone of Criminal Procedure confers 
powers on Courts (incluning Magistrates) 
for the purposes of the general administra¬ 
tion of critninol justice. In connection 
with the exercise by Magistrates of their 
general jurisdiction, the Code, Inter alia , 
confers powers on Magistrates to issue 
warrants of arrest and one of the classes 
of warrants are warrants for the arrest 
of witnesses which may be issued under 
section 90. A?» a safeguard, introduced, 
no doubt, for the protection of witnesses, 
the law requires that the Magistrate should 
record his reasons before exercising this 
particular power. The object may be to 
ensure due deliberation on the part of the 

or the object may be to give 
the witness after his arrest the opportunity 
of acquainting himself with the Magis¬ 
trate s reasons and possibly of removing 
the Magistrate’s belief that he would not 
have attended in obedience to a summons. 

, Possibly the Legislature had both these 
- ODjeets in view. But whatever the object 

?«fiP^ a ^ ure a ad however import- 

JW it may be that a Magistrate who desires 

r S\vS Xe . C01lfi d e "ce in his administration 

l-josqce should comply wify the require¬ 


ments of the Code and follow strictly the 
piocedure therein indicated, iu my opinion 
the omisuon of the Magistrate to recoid 
his reasons will not invalidate the war¬ 
rant in the hands of the Police Officer. 

I can find nothing in the Code inconsist¬ 
ent with the reasonable view or principle 
that when a Magistrate, having general 
jurisdiction over the subject-matter cr the 
case pending before him, issues a warrant 
in a statutory form, as to which the Cone 
itself provides that, if used, it shall be 
sufficient, the warrant is a valid warrant 
ana neither the Police Officer to whom 
the warrant is delivered for execution 
nor the witness whose arrest is ordered, 
nor his friends are at liberty to treat it as 
invalid. \t that stage it must be assi med 
that the Magistrate has done hisauty. 

The conclusion, therefore, at which I 
arrive is that where, as in this case, a war¬ 
rant is issued in the statutory iorm the 
omission of the Magistrate to record his 
reasons (apart from the statement in the 
warrant) does not go tj the Magistrate's 
jirisdiction to the extent of making the 
warrant null and void in the hands of the 
Police Officer or deprive him of the authority 
to execute it. I difier, therefore, with 
respect, from the learned Judges who decid¬ 
ed the case of Sukheswar Phukan v. Emperor 
(<j). Those learned Judges had not the 
benefit of any argument for the Crown 
or of the close examination to which the 
provisions of the Code have been subjected 
on the present occasion. 

On the authority of Mayne (Criminal 
.uaw of India, 2nd Edition, pp. 439 and 
440), I apprehend that the view I take 
is consistent with English Law on this 
topic. “ It is sufficient, ’’ says the learn¬ 
ed author, ‘ ‘ if the process itself be legal 
in the frame of it, ana issue in the ordinary 
course of justice from a Court of person 
having jurisdiction in the case. * He 
continues, “ No error or irregularity in 
the previous proceeding will affect it 0 r 
excuse the party killing the officer in the 
execution of it from the guilt of murder. ** 
If, therefore, in the present case, the Police 
Officer had been killed in attempting to arrest 
the witness, it seems that under the English 
Law his assailapts would have been guilty 
of murder and the attempt to arrest would 
not have been regarded a* pfevecetiei 
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reducing the crime to man-slaughter. Fur¬ 
ther on, the learned author adds, “ So, 
although the cause be not expressed .with 
sufficient particularity, the officer is justi¬ 
fied if enough appear to show that the 
Magistrate had jurisdiction over the sub¬ 
ject-matter. This must, however, be 
understood of a warrant containing all the 
essential requisites of one . . . 


The warrant before us fulfils the conui- 
tions thus laid down. It was issued in 
proper form, with all the requisites and 
marks of a valid warrant by a Magistrate 
having general jurisdiction over the sub¬ 
ject-matter or the case which was pending 
before liim. 

An examination of the Code has led 
me to the view that resistance to such 
a warrant is unlawful and, in my opinion, 
that view is in accord with the interests 
of justice at large and of accused per¬ 
sons as well as complainants in criminal 


cases. 

It may be said that if a Magistrate stops 
to record his reasons, he may not issue 
the warrant at all. But if a remedy be 
required for such neglect of duty on the 
part of Magistrates, it must be sought 
in other directions, for instance, in the 
provision of a penalty or in some amend¬ 
ment of the Judicial Officers Protection 
Act. The law, as I understand it, furnishes 
no excuse for resistance to the warrant. 


the present case must, of course, be 
distinguished from - cases where the 
warrant, on the face of it, is defective in 
form or where the Police Officer does not 
follow the procedure laid down for h»m. 
If the warrant is not signed and sealed 
-In the prescribed manner or if the Police 
.Officer does not notify-the substance of it 
to the person to be arrested, obviously 

different consideration may arise. 

In the course of the argument, mention 
was made of two cases in which their lord¬ 
ships of the Privy Council held that words 
requiring reasons to be stated by the Court 
in connection with a step taken in the pro- 
gress'df a cause were not mandatory. In 
one of those cases'their Lordships dealt 
with a provision in the Civil Procedure 
Code of 1859. corresponding with O. XL I, 
l # 29 U) of the predent Code 1 Gnnga GobM 


Mundul v. Collector oj 24-P'ergunnahs 
(17). The other case related to a provi¬ 
sion in the Coae of 18S2, which has now 
been omitted : Shankar Baksh v. Bui want 
Singh (9). In those eases, however, no 
question of the liberty of the subject was 
involved and there is a general agreement 
that the question whether a particular 
enactment is mandatory cr directory depends 
little, if at ail, on the form of the words 
but rather on the whole scope of the Statute 
to be construed : Howard v. Bodington (4). 
Craies* Statutory Law% 2nd Edition, p. 
•251. On the other liana, it seems to me 
that, generally speaking, a requirement that 
reasons should be recorded will rather be 
directory in its nature than mandatory. 
If the jurisdiction depends on reasons 
being recorded, it would seem, as already 
stated, that it must also depend or reasons 
being sufficiently recorded and probably 
it would not be the intention of the Legis¬ 
lature to make a requirement as to which 
so much doubt might arise, a condition 
precedent to the exercise of the jirisuic- 
tion. 

Some reference was made to the obser¬ 
vation of Brett, I/. J., in Dales ease (11). 
With great deference, the actual decision 
in that case seems to me to have carried 
the law to an extreme point, but, so far as 
I may, I will adopt for the present purpose 
every word which the learned Lord Justice 
uses in the passage referred to and will 
only add that he was not dealing with 
resistance to a warrant in proper form 
issued by a Court having jurisdiction over 
the subject-matter and delivered to a Police 
Officer to execute, 

Before concluding, I desire to say that 
I agree with the learned Judges wffio made 
this Reference that the question at issie 
is not in any view of it governed by sec¬ 
tion 99 of the Penal Code. If the warrant 
was an invalid warrant issued without 
jurisdiction, the act of the Police Officer 
in attempting to make the arrest cannot 
properly be described as ** an act not strict¬ 
ly justifiable by law. " It was a wholly 
unauthorised act. On the other hand, 
if in the hands of the Police Officer the 

* J. : .i* ‘ : * •' 


(17) xi IL I. A. 343 P* 7 w. r. c. 
3 ij 1 8nth, P. C. J« $ 7*1 a P, C, J, 3 * 4 * 
•0 ft L (|ti - 
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warrant was a valid warrant, there is 110 
occasion for recourse to section 99. 

Similarly, as regards the second clause 
of section 141 of the Penal Coae, if the \ iew 
I take is right, the warrant was a “ legal 
process ” within the meaning of that clause. 

With these observations, I concur in the 
answer to the question referred, proposed 
by the learned Chief Justice. 

Back land. J. — I argree that the ques¬ 
tion referred should be answered in the 
affirmative for the reasons given in the 
judgments of my learned brethern in support 
of that conclusion, in addition tc those 
which 1 have already expressed. 

Panton, J. —I agree with 1m Lord the 
Chief Justice. 

K. S. d. Acquittal set aside . 

Case remanded . 


CALCUTTA HIGH COURT. 

Criminal Reference No. 74 of 1922. 

December 15, 1922. 

Present:— Mr. Justice C. C. Ghose and 
Mr. Justice Chotzner. 

EMPEROR— Prosecutor 
• versus 

NRITYA GOPAL ROY and others 

—Accused. 

Criminal Procedure Code ( Act V of 1898), 
*• 307 —Judge disagreeing with Jury—Reference 
—High Court, when may interfere. 

The High Court will interfere on a reference 
under section 307 of the Criminal Procedure 
Code only when it is satisfied that the verdict 
of the J ury is so manifestly wrong that it ought 
to be set aside, [p. 1 17, col. 2.] 

Queen v. Sham Bagdi, 13 B. h. R. App. 19J 20 
W. R. Cr. 73, Emperor v. Surnamoyee Biswas, 
21 Iud. Cas. 900; 41 C. 621; 4 Cr. h. J. 660. fol¬ 
lowed. 

Criminal Reference by tie Sessions 
Judge, Hooghly. 

. Babu Manmitha Nath Mnkherjce, (with 
him Babus Narendra Krishna Bose and 
Amullyadhan Mukherjee), for the Accus¬ 
ed. . 

Babu Sures Chandra Taluqdar, for the 
Complainant, 

Mr, Orr, Deputy Legal Remembrancer, 
tor the Crown. 

JUDGMENT.—This is a Reference under 
he provisions of section 307 of the Cri- 
»hnal Procedure Code by the learned Ses- 

to°th' UdgC of Hoo " hl y with reference 

he case of ten accused persons, now 


before us, who, along with eight others, 
were tried before a Jury. With regard 
to the latter, the verdict of the Jurv 
has been accepted by the learned Sessions 
Judge. The accused persons were tried 
on charges under sections 147, 304, read 
with sections 149, 325, read with section 
34. and section 148 of the Indian Penal Code. 
The learned Sessions Judge, disagreed 
with the verdict of the Jury with re¬ 
ference to the ten accused persons before 
us and has, under the provisions of section 
307, referred the case of the ten accused 
persons to this Court for its orders. 

The facts have been very fully and 
exhaustively set out in the learned 
Sessions Judge’s charge to the Jury, and 
also in the Letter of Reference to 
this Court, and, therefore, it will not be 
necessary f 0 r us to repeat the same 
in detail. Briefly stated, it appears that 
there is a person of the name of Nritya 
Gopal Roy in village Sachanari in the 
District of Hooghly, and within the juris¬ 
diction of the Arambagh Police Station. 
He is apparently a person of consider¬ 
able wealth and influence in the village 
but he is given to dissolute habits, and it 
is stated that, some time before the date of 
the occurrence, he brought a prostitute of 
the name of Kallidasi to the village and 
housed her near the houses of respectable 
villagers. These latter remonstrated with 
Nritya Gopal and, for sometime past, 
there has been considerable tension of feel¬ 
ing between Nritya Gopal and his adherents 
on the one side and the people who were 
opposed to him in the village. Pro¬ 
ceedings under section 107 of the Code of 
Criminal Procedure was started by both 
parties against their respective adversaries 
andthere has been, as stated above, consider¬ 
able friction between the two parties owing 
to this and other reasons. It is alleged 
that on the 1st Baisak last, corrsponding 
to 14th April 1922, Nritya Gopal, ac¬ 
companied by his some of his adherents, 
came to the house of one of his opponents 
named Surendra Sarkar. There a person 
of the name of Safulla Thakur, who was a 
Brahmin by caste, was sitting at that time 
in the haitakkhana of his master and 
Bhikkabhai Surendra Sarkar. Nritya Gopal 
with two of the accused, Rakhal and Nogen 
came and began to taunt Safulla. Safulla 
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remonstrated with the party but to 110 
effect and thereupon, it is alleged, Nritya 
Gopal gave orders to his men to attack 
afulla. It is alleged that under the orders 
c,i Nritya Gopal, accused No. 7, Narode 
Adak gave Safulla a lathi blow. Safulla was 
severely wounded and was carried to a 
sugarcane field where he was further struck 
several times by means of lathis at the 
instance of Nritya Gopal and some of his 
adherents. Meanwhile, two of the servants 
of Surendra Sarkar, named Nibaran Bagdi 
and Sarada Bagdi, who were sitting in the 
baitakkhana of Surendra when Safulla 
was attacked, came to the rescue of Safulla. 
Tne'r intrusion was resented by Nritya 
Gopal's men and the accused Rakhal, 
it is alleged, speared N bar an in the abdo¬ 
men and the accused Nogen Adak speared 
Sarada. At or about this time the assault 
on Safulla had proceeded so far that he lost 
his consciousness, and thereafter, it is 
alleged, Safulla was carried to Nritya 
Gopal’s house. Safulla’s clothes had been 
smeared with blood and it was thought 
necessary that his clothes should be changed. 
This was accordingly ( one in Nritya Gopal't 
house. He was thereafter taken to the 
house of the accused Rakhal where he was 
kept for some considerable time. After¬ 
wards, he was carried to the house of 
certain persons who have been described in 
thisrefere ce as “Tellies” and at this last 
p^ace one of the “Tellies,” a person of the 
name of SubodhDey, was severely assault¬ 
ed by the rioters. Safulla thereafter was 
carried to the s iddar door of Surendra 
Sarkar and was left there. The two per¬ 
sons who had been struck by means 
of spears Nibaran and Sarada, died shortly 
after. As regards Safulla, he recovered 
after lapse of a considerable time from 
tlie effects of the wounds which had been 
infLcted on him. News of th»s assault 
was taken to the Police Station which is 
at a distance of 12 miles from the scene 
of the occurrence, by one of the Tellies, 
namely, a person called Kamikha Dey. 
He apparently was not, at the time when 
he started for the P dice Station, fully ac¬ 
quainted V< a 1 ! had happened. His 

•nfornia 1 o 1 has been com me led upon as 
not bei.ig ex .au.,1 ive a .d sufficiently full 
of the inc de itssp iken to later on, by the 
prosecution witnesses. Investigation was 


commenced by the "Police Officers on tl e 
following day. Nibaran ai d Sarada 
died shortly thereafter. During the 
course of the Police investigation it was 
found that the accused persons, and other 
persons belonging to their camp, had 
all left the village and the Police Officers 
had considerable difficulty in tracing them 
out and in collecting information as regards 
the occurrence. The evidence as against 
the accused persons has been divided by 
the learned Sessions Judge in his charge to 
the Jury, and also in his Letter of Reference 
to this Court, under four heads—the first 
head being tie assault on Safulla at the 
house of Suren Sarkar, the second part 
of the case beii g concerned with the inci¬ 
dents which had happened when Safulla 
was carried to the sugarcane field and thence 
to the house of Nritya Gopal and thence 
to the house of Rakhal. The third part 
of the case related to the incidents which 
took place at the house of the Tellies, 
and the fourth part of the case related 
to the incidents which took place when 
Safulla was carried to the sudetar door 
of his master. 

With reference to the first part of the 
case there are two witnesses who speak to it, 
namely, Sa ulla and the witness Brojonath. 
With reference to the second part of the 
case, no* less than seven witnesses speak 
to the same but with reference to the first 
two of the seven witnesses who speak to the 
second part of the case the learned Judge 
has very fairly put before the Juryandalso 
in the Letter of Reference, circumstances 
indicating, in his opinion, that these two 
witnesses, namely Chandy Char an De 
and Babu Ram De. were not witnesses on 
whose testimony implicit reliance could 
be placed. He lias, however, discussed 
fully the evidence of the five remaining 
witnesses. 

With reference to the tir'rd part of the 
case, there are two witnesses, namely, 
Subodh Char an Dey, being the person 
who was beaten at the house of the 
Tellies, and Chandy Cliaran De, one of 
the witnesses whose testimony has' not 
been a ceptecl by the learned Judge. 

As regards the fouith part of the case, 
there s the ev v euce of Safulla who had 
regained h's conciousness by the time 
when he was taken from the house of 
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Rakhal to the saidar door of Surendra 
Sirkar, in ailition to the evidence of the 
^ t less N). 23 Jogendra Dul ;y and the 
w t less Raihi B_igd iii, who ; s described as 
one of the mistresses of Nritya. The 
learned Sess'ons Judge has in his charge to 
the Jury, as well as in h‘s letter of Reference 
to th's Cjurt, pointed out certain circum¬ 
stances which in his opinion went to show 
that the defence theory which was to be 

gat.iered from the cross-examination is 
o.ie wuch cannot be believed. Tnere is, 
in our opi lion, considerable force in what 
the learned Julge has said with reference 
to the uireliab lity of the case set up by 
the defence in the Cuirt below. We have 
examined sueh portions of the evidence 
as were relied upon by the accused in the 
Cnurt below as proving their innocence 
in tn's case w.th some degree of care and 
we have also listened with attention to what 
ha; bee 1 urged by Mr. Muk'ierjee in sup- 
p >rt of the theory that the case of the pr 0 - 
secu L ion s o.ie waich cannot be relied 
up> i. N)W in this case nearly all the w t* 
nesses of the prosecution were partisan 
w t lasses. Tuis is a fact which has no doubt 
been referred to in the learned Sessions 
J llje s charge to the Jury, and also in his 
De.ter of Reference to th : s Court. For 
sometime past, crim nal proceedings were 
peii i* ne.,vee 111 j ox"ties,someof which 
were started by one faction aid some by 
the otier factioi. M*. Mukherjee has 
dwelt up) 1 th s fact for the purpose of show¬ 
ing that the Jury were entitled to take 
into C) isideratioa the nature of the case 
for the prosecution and the character 
01 the wtnesses. 1 1 other w >rds the Jury 
were e ititled to cons der whether there 
was suffice it mitive on the part of the 
Witnesses f 0 r prosecution to so depose 
a-> to bring himj to the accused their guilt 
in .n's case. Mr. Mukherjee has also called 
our atteitmn to the fact that, i0 t only 
1 he Jury bring in a uiajmms verdict 

01 not guilty withrefereace to the eighteen 
P- sons, but that w.th reierence to eight 
h 3 £' a p ~ rsoas th e verdict 0 f the Jury 
tV.?;?* accepted by the learned Sessions 
to* ^i* l, 5 alCa ^ 111 ^ t ^ iere ^- v that, at any rate, 
ajj,® ; deace wlth reference t 0 the eight 
VirTct a ’ re gards whom the 

by i«° ^he Jury has been accepted 

- • learned Sessions Judge was. in the 
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opinion of the learned Judge, not of such 
a nature that it could be relied upon. 
Mr. Mukherjee has further argued that If 
the learned Judge was of opinion that 
with reference t 0 the eight accused the 
prosecution evidence could not be 
safely acted upon, there is consider¬ 
able room for the contention that 
with reference to the remaining ten 
accused persons the same standard 
of judgment should be applied to the evi¬ 
dence as regards them. In other words; 
it is urged that it is not enough to show 
that this Court, if it had tried the case as 
a Court of original jurisdiction, would 
upon the evidence on the record come 
to a conclusion other than the conclusion 
at winch the Jury have come but that it 
must be shown by this Court before it 
sets aside the verdict of the Jury on a 
reference under section 307 of the Code 
of Criminal Procedure that the verdict 
of the Jury with reference to the ten per¬ 
sons whose case has been referred to this 
Court is so manifestly wrong that it 
must be set aside by this Court. We have 
come to the conclusion on consideration 
of the whole case that the defence theory 
is one which cannot be accepted, but 
our dut es under section 307 do not end by 
merely finding that the defence story is 
one which cannot be accepted. We have 
to fi id out for ourselves whether on the 
evidence such as appea s on the r e c 0 rd 
it was p)ssibl e for the Jury to take the view 
which they have taken in this case with 
reference t 0 the ten accused persons whose 
case has been referred to us. Putting it 
br efly, it amounts to this, namely, whetber 
the Jury were entitled to di count 
the evidence which had been given by 
the prosecution witnesses because of the 
fact that the witnesses who have come 
aud deposed on the side of the prosecution 
are witnesses who are admittedly adherents 
of a party opposed to that of the accused. 
In the second place, the fact that nearly 
all the witnesses had been at sometime 
or other, concerned in criminal cases 
either started by them or started agamst 
them is a circumstance so important that 
the Jury can hardly be blamed if they took 
that into their consideration and came 
to the conclusion that the evidence on 
the side of the prosecution was one which 
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they could not accept. In the third, place, 
if the evidence with reference to the eight 
accused could not be relied upon, could 
it be said with certainty and safety that 
the evidence, with reference to the ten 
accused, given bv the same persons who 
spoke to the culpability of the eight accus¬ 
ed with reference to whom the learned 
Sess ons Judge has accepted the verdict 
of the Jury, is of such a character alter 
making all allownaces as regards the par¬ 
tisan character of the witnesses and the 
motive of the witnesses, as to induce us 
to hold affirmatively that the verdict of 
the Jury in this case with reference to 
the ten accused whose cases are now before 
us, is manifestly wrong ? On a very careful 
and anxious consideration of the case, 
we have come to the conclusion that we 
could not say that that evidence is • of such 
a character that the verdict of the Jury 
is manifestly wrong. There can be no 
doubt whatsoever that an occurrence such 
as has been described above did take 
place. But these are not circumstances 
which would entitle us to hold on considera¬ 
tion of the evidence on the record that 
the prosecution evidence must necessarily 
be believed. We have come to the conclu¬ 
sion that we cannot accept this Reference 
and that the accused persons must be 
discharged. 

Oar attention has been drawn by Mr. 
Mukaerjee to a seTies of cases decided 
under the provisions of section. 397 
Code ol Criminal Procedure, laying down 
principles which ought to guide this Court 
when it is called upon to exercise its powers 
under section 307. The case which has 
always been reterred to in this connection 
is the well known case ot Queen v. Sham 
Bigdl (r), if we respectfully may, we en¬ 
dorse and emphasise what has been laid 
down in that case and also the principles 
laid down in the case of Emperor v. 
Surnamoyee Biswas ( 2). 

The ba 1 bonds of the accused are dis¬ 
charged. 

K. s. D. & W. C. A. 

Accused discharged, 

(t) 13 B. L. R. App. 19: 20 W. R. Cr. 73. 

(2) 21 Ind. Cas. 900; 41 C.'fcxj 14 Cr. L. J, 66o» 



ALLAHABAD HIGH COURT. 

Civil Revision Mo. 1 of 1923. 
March 19, 1923. 

Present: —Mr. Justice Rafique. 
PEARY T.AL and others— 
Applicants 


versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V 0/1898), 5 . 
476 —Order directing prosecution based on inad¬ 
missible evidence, legality of-—Discretion of Court, 
exercise of. . . 

An order under section 476 of the Criminal 
Procedure Code directing the prosecution of a 
person for forgery should not be made on the basis 
of a piece of evidence which is inadmissible ar. d 
which cannot he legally regarded as evidence 
at all, especially when there is positive legal evi¬ 
dence against it. [p. I.i9, col. 2. ] . 

The power conferrd by section 476 of the Cri¬ 
minal Procedure Code on Courts .should be 
exercised wilh great caution and care and with 
due regard to the evidence on which the order 
is sought to be based, [p. I^o, col. I.] 

Civil 1 e\iiion cgcinstr.n oner of tie 
District Judge, Meerut, dated the ?iit 
of December 1922. 

Mr. C. Ross Alston, for the Appellants. 

Messrs. G. P. Boys and L M. Bancrjee, 
for the Respondent. 


JUDGMENT— This is an application 
in revision from an order passed by the 
learned District Judge of Meerut, under 
section 476 of the Code of Criminal Proce¬ 
dure, directing the prosecution of the three 
applicants on the charge of perjury. It 
appears that one Rohtagi Mai died on the 
15th Apiil 1922 possessed of considerable 
moveable and immoTeable property. On the 
19th April 1922 an application under Act 
XIX of 1841 was made by the opposite 
party to the Court of the District Judge 
for the m?king cf an inventory .of the 
effects of the deceased and the appointment 
of a Curator. It was stated in the applica¬ 
tion that the three applicants before this 
Court were servants of the deceased and 
were uniawft lly in possession of the effects 
of the deceased and there was danger cf 
the waste and the disappearance of the said 
effect. On the application under Act XIX 
of 1841 the learned District Judge 
passed an order appointing tbe Nazir of 
his Court to go to the house of the. deeased 
and make an inventory. During . the 
making cf the inventory a box containing 
documents purporting tg belong to ths 
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deceased was produced before the N zjr 
and a paper purporting to be the last Will 
and testament of Rohtagi Mai was discover¬ 
ed dated the 5th March 1921. During the 
pendency of the application under Act XIX 
of 1841 Peary I^al, Bashi Lai and Kanhaija 
Lai who are the applicants before this Court 
went to the Revenue Court and asked 
for mutation of names in their favour. 
The opposite party resisted the applica¬ 
tion for mutation but the Revenue Court 
allowed the mutation of names to be effected 
in favour of Peary Lai and two others. 
The application under Act XIX of 1841 
was made before Mr. Collister. Before 
the disposed of that application Mr. Collistef 
was transferred and Mr. Neave succeeded 
him. Before passing final erders on the 
application Mr. Neave made an order on the 
21st December 192? directing the prosecu¬ 
tion of Peary Lai, Bashi Lai and Kanhaiya 
Lai on the charge of forgery under section 
471, Indian Penal Code. The next day 
i.e., 22nd November 1922, the application 
of the opposite party for making an inven¬ 
tory of the goods of the deceased and the 
appointment of a Curator was rejected by 
the learned District Judge. The applicants 
before this Court whose prosecution has been 
directed challenge the order against them 
on the ground that it is illegal or at least 
tainted with material irregularity. I<or the 
opposite party the contention is that there 
is no illegally or material irregularity in 
the order of the learned District Juoge 
dated the 21st December 1922, and, therefore, 
the present application is not maintain¬ 
able. 

I have examined the record and carefully 
studied the order of the learned District 
Judge which forms the subject of the 
present application for revision. I am 
of opinion that the order is illegal for the 
reasons to be mention id presently. The 
application is, therefore, entertainable under 
section 115 of the Code of Civil Procedure. 
The order cf 21st November 1922 is based 
upon the evidence of Sagar Mai and 
on the report of one Mr. Brewster 
who is said to be an expert attached to 
the Government of India for the examina¬ 
tion of handwritings. The learned Dis¬ 
trict Judge says in his order that Sagar 
Mai has deposed that he never attested 
tile Will of Rohtagi Mai, On a reference 


to the statement of Sagar Mai I find that 
in his cross-examination he distinctly 
stated that he had attested the Will of 
Rohtagi Mai. The only basis of the order 
under revision is, therefore, the report of 
Mr. Brewster. It is contended on behalf 
of the applicants that the report of Mr. 
Brewster who never came into the witness- 
box and whose report is not supported 
even by an affidavit is inadmissible in evi¬ 
dence and should not have formed the basis 
cf the order of the learned Jdistrict Judge 
d'rectuig the prosecution of the applicants 
on such a serious charge as that of forgery. 
On the other hand, the contention ol the 
learned Counsel for the opposite party is 
that, in a proceeding under section 476 
of the Code of Criminal Procedure, a Judge 
or a Magistrate is not bound to base his 
sanction for the prosecution for an offence 
under the Indian Penal Code brought to his 
notice 011 evidence admissible according to 
law. The jurisdiction of the Judge or the 
Magistrate is unfettered and he can take 
into consideration the evidence which, strict¬ 
ly speaking, would not be admissible under 
the law. A reference in connection with 
this argument is made to paragraph 596 
of the Commentary of the Code of Criminal 
Procedure, edited by a learned Counsel of this 
Court, namely, Mr. G. P. Boys. I have read 
the paragraph with great interest and I 
find that the opinion is advanced there 
that a Presiding Officer of a Court under sec¬ 
tion 476 of the Code of Criminal Procedure 
is entitled to base his sanction on evidence 
which is not strictly admissible according 
to law'. It may be that if sanction is granted 
on the basis of some evidence which is ad¬ 
missible under the law' and other evidence 
which, strictly speaking, may not be ad¬ 
missible under the law the contention for 
the opposite party may perhaps be valid. 
But where a sanction is given on a piece 
of evidence that can in no circumstances 
be called legal evidence and especially when, 
as in the present case, there is positive 
legal evidence against it, I mean that of 
Sagar Mai, I am strongly of opinion that 
such a sanction should never have been 
granted and should not be upheld by this 
Court. The direction to prosecute a person 
on a charge of forgery is a v ery serious matter 
to the person concerned. It is true that 
if he is innocent he will get off but he has 
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ci right to say that before he is sent to take 
his trial on such a serious charge as that of 
forgery the Presiding Officer who grants 
the sanction should have something 
before him which according to law 
can be described as evidence. In the 
present case not only is the report of Mr. 
Brewster to the District Judge inadmissi¬ 
ble but there is positive legal evidence 
that contradicts it. Moreover, I find that 
the learned Judge was not himself sure 
whether the Will produced before him was 
genuine or not. All that he says in his 
order is that the Will in question is probably 
a forgery and it appears likely that, an 
offence has been committed under section 
471, Indian Penal Code, by the three appli¬ 
cants. If the contention for the opposite 
party is correct that the law of this country 
gives a very wide discretion and power 
to Presiding Officers to grant sanction under 
section 476, Criminal Procedure Code, there 
is much more the reason that that power 
should be exercised with great caution 
and care and with due regard to the evidence 
upon which the sanction is based. I pro¬ 
nounce no opinion as to the character of 
the Will in question. It may be genuine or 
it may not be genuine but I am of opinion 
that the sanction granted against the 
three applicants for their prosecution unc.er 
section 471, Indian Penal Code, cannot be 
sustained for a moment. I, therefore, allow 
the application and cancel the order direct¬ 
ing the prosecution of the three applicants 
on the charge of forgery under section 471, 
Indian Penal Code, lhe bail-bond taken 
from the applicants will be discharged. 

z. k. Application allowed . 


CALCUTTA HIGH COURT. 

Criminal Revision No. 259 of 1923. 

April 24, 1923. 

Present. —Mr. Justice C. C. Ghose and 
Mr. Justice Cuming. 

DWIGENDRA NARAIN BAGCHI-- 

Petitioner 

versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code ( Aci V of 1898), 
s. 203 —Permission to accused to appear by Pleader 
revoked—Power of Magistrate — Discretion, how 
to be exercised. 

The power conferred on a Magistrate nnder 
section 205 of the Criminal Procedure Code of 
exempting a person from personal appearance 
is discretionary, and where a Magistrate, In 
exercise of this discretion, permits a pers<n to 
appear by a Pleader, the concession so extended 
ought not to be revoked, [p. 151, col. 2.] 

Criminal revision against an order of 
the Sub-Divisional Magistrate, Meher- 

pur, dated the 28th February 1923. 

Babus Dasarathl Sanyal, Amarendra 

Nath Bose, Hlralal Chukerbutti, Lalit Mohun 
Sanyal and jotl Nath Ghose, lor the 
Petitioner. 

Mr. Orr , for the Crown. 

JUDGMENT. —This is a Rule calling 
upon the District Magistrate of Nadia 
to show cause why the proceedings insti¬ 
tuted against the petitioner under the 
provisions of the Income Tax Act, 

1922, should not be quashed on the ground 
that the said proceedings had not been 
instituted under proper sanction, as the 
Distr ct Magistrate and Collector is not 
the Assistant Commissioner of Income 
Tax in respect of assessment of incomes 
exceeding Rs. 20,000 and, secondly, why 
the order of the Trying Magistrate dated 
the 28th February 1923 revoking the 

concession of appearing by a Pleader 
under section 205 of the Code of Criminal 
Procedure should not be set aside. 

As regards the first ground, Mr. Dasa- 
rathi Sanyal, who appears on behalf of 
the petitioners, states that he does not wish 
to press the same. The Rule will, therefore 
stand discharged so fur as the first ground 
is concerned. 

As regards the second ground, the 
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facts are as follows :—The petitioner be¬ 
fore us was served with a notice on the 12th 
December 1922, by the Sub-Divisional 
Officer of Meherpur, in his capacity 
as an Income Tax Officer, requiring the 
petitioner to submit a return of his income 
within seven days. The petitioner, it 
appears, thereupon raised a question as 
to whether his separate income should or 
should not be included in the total income 
of the undivided joint Hindu family 
of which he was a member. Certain 
correspondence ensued between the peti¬ 
tioner and the said Sub-Divisional Officer 
in his capacity as an Income Tax Officer 
and, eventually, on the nth February 
1923, the aub-Divisional Officer 
applied to the District Magistrate in the 
latter’s capacity as an Assistant Commis¬ 
sioner of Income Tax for sanction to pro¬ 
secute the petitioner under section 51 {c) 
of the Income Tax Act, for having failed 
without reasonable cause or excuse to 
furnish in due time a return which had 
been called for from him under section 
22 of the Act. 

The District Magistrate of Nadia granted 
sanction for prosecution of the petitioner 
on the 15th February 1923. On the T6th 
February 1923, the Sub-Divisional Officer 
in his capacity as an Income Tax Officer 
purported to make a report to himself as 
the Sub-Divisional Magistrate, with a re¬ 
quest for issue of a process against the 
petitioner and on the same date the 
Sub-Divisional Officer took cognizance of 
the case and summoned the petitioner to 
appear before him on the 26th February 
1923; on the 27th February 1923 
the petitioner appeared before the 
Sub-Divisional Officer through a Pleader 
and prayed for exemption from per¬ 
sonal attendance and for permission to 
appear through a Pleader. Tlis prayer 
was granted by the Sub-Divisional Officer 
and on the case being put up before him 
on the 28th February 1923, the Sub-Divi¬ 
sional Officer took the statement of the 
Pleader, wherein it was stated that the 
petitioner was not legally bound to submit 
a return and that the learned Sub-Divi¬ 
sional Officer had no jurisdiction to try 
the petitioner. Thereupon the Sub- 
Divisional Officer recoraed the following 
Order in the order-sheet;—“He (the peti- 
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tioner) further objects to trial by me. I 
have no objection to give the accused 
option to have the case tried elsewhere but 
lam afraid his attitude shows that lie is 
bent on delaying the ends of justice any¬ 
how. I cannot quash the proceedings at 
this stage on the objection taken by the 
accused without entering into the merits 
of the case. Before, however, writing up 
to the District Magistrate for transfer 
of the ease from my file, I must enforce 
the attendance of the accused, so I re¬ 
voke the concession granted under section 
20 5 (2) of the Code cf Criminal Procedure 
and order the issue of warrant against 
him with bail of Rs. 200; fixed 6th March 

1923." 

This order of the Sub-Divisional Officer 
is challenged.by the petitioner on the ground 
that the discretion vested in the Sub- 
Divisional Officer under section 205 cf the 
Code oi Crimiual Procedure was exercised 
w r rongly and unfairly, having regard to 
the facts appearing on the record. We 
have gone through the record and while 
we are reluctant to say anything which 
may have the effect of limiting the dis¬ 
cretion given to Magistrates under section 
205 of the Code of Criminal Procedure, 
we think, in the circumstances of this 
particular case, the Sub-Divisional Officer 
would have been well advised if he had 
not revoked the concession which he had 
previously extended to the petitioner 
of allowing him to appear by a Pleader. 
We think it was wholly > nnecessary to order 
the issue cf a warrant against the peti¬ 
tioner and in that view of the matter we 
must set aside the order cf the Sub-Divi¬ 
sional Officer, requiring the personal 
attendance of the accused before him. 

We gather from the record that the case 
against the petitioner wall come on for trial 
before a Magistrate other than the Sub- 
Divisicnal Officer. We desire to observe 
that the order that we have just made 
wdJ not be understood to limit in any way 
the discretion vested, unuer section 205 
of the Code of Criminal Procedure in the 
Magistrate before whom the case will even¬ 
tually come on for trial. 

The Rule, therefore, is made absolute 
in the manner mdlcated above on the 
second ground. 

k. s, d. 8? w. c. a, Rule made absolute , 
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PESHAWAR JUDICIALCOMMISSION ER’S 

COURT. 

Criminal Appeal No. 157 of 1923. 

September 12, 1923. 

Tresent: —Mr. Pipon, J. C. 

MOTT RAM —Convict—Appellant 

ve rs us 

EMPEROR— Respondent. 
Confession—Retracted confession, value of — Par~ 
ticulars necessary to be established—Shy witness, 
statement of, whether can be transferred to Sessions 
record—Evidence Act (I 0/1872), s. 154. 

It cannot be laid down as an absolute rule of 
law that a confession made and subsequently 
retracted by a prisoner cannot be accepted as 
ev dence of his guilt without independent 
carroborative evidence, [p. 153, col. 2.] 

A Court must not regard the confession of an 
accused person in the same light as an admis¬ 
sion made by parties in civil litigation, [p. 154, 
col. 1.] 

What has to be seen in the case of a con¬ 
fession is (1) whether the same was made 
voluntarily, i.e w'hether the disqualifying 
conditions given in section 24 of the Evi¬ 
dence Act were absent, and (2) whether, if so, 
the confession is true as tested by the circum¬ 
stances in which it was made, its internal evi¬ 
dence of truth and its consistency with other 
evidence. It cannot be laid down that independ¬ 
ent evidence in the sense of evidence corroborat¬ 
ing the details of the crime itself is obligatory, 
[p. 154, col. 1.] 

A statement of a witness made before the 
Committing Magistrate cannot be transferred to 
the Sessions Record simply on the ground that 
the witness was “shy and speechless." [p. 155, 
col. 1.] 

Section 154 of the Evidence Act gives a very 
wide discretion to the Courts and the proper 
course in such a case is to give permission to the 
prosecution to ask the witness a leading question 
and then to read out the evidence before the 
Comitting Magistrate and so obtain an admission 
or a denial of its truth, [p. 155, col. 2.] 

Appeal from an order of co viction 
recorded by the Sessions Judge, Derajat, 
dated the 29th of August 1923. 

Mr. Saadudiin Kkan, K. B„ for the 
Appellant. 

Mehta Mangal Sain , for the Crown. 

JUDGMENT. —The appellant Moti Ram, 
aged about 25, of D. I. Khan City, has 
been convicted of the murder of his wife, 
Mwam'mat Gelibai, aged about 22, and 
has been sentenced to death subject to 
the confirmation of this Court. 

The deceased woman was kill id, at some 
time which cannot be exactly 9 seer tuned, 
on the 1st of December 1921. At the 
time the marriage festivities of the son 
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of the accused's brother Bansi Ram were 
in progress in the house of the latter. 
The bride was a resident of the distant 
village of Chaudhwan in the Kulachi 
Tc».hsil, and the marriage procession w;s 
to proceed there in the evenii.g. The 
accused Moti Ram and liis wife had three 
small childrea, a daughter, Musammat 
Totibai, aged about 6, and two sons, one 
of about 3 years old and one of 4 or 5 
months. Some relatives of the deceased 
woman heard the infant crying in Moti 
Ram’s house Mid feund the outer door 
locked on th* outside. The'- coulo g^t no 
answer .nd hal ti e door broken open. 
I»i ti e house the> discovered the c ead 
body of Musammat Gelibai lying in a 
pool of blood. Tiie bod}' was covered 
with the most appalling wounds. There 
appear to have been r.o less than 28 
injuries, all of a horrible description. 

There were 8 wounds on the front of 
the body; one penetrated the liver, another 
the stomach, and another the lung. There 
were 6 wounds on the b ck, one of which 
had penetrated into the abdomen. There 
were 9 woun s cn the right arm and 5 on 
the left. Tie face vus cut all over. 
There was a Wo nd on the • eek which 
cut the larynx and appeared to 1 ave been 
caused by no less than seven si. shes. 
The v gii.a had a lacerated woui d which 
extended to the buttock and penetrated 
the rectum. This appears to have been 
caused after death. A rope had also teen 
tied tigl tly rou d the neck partly i side 
the wound. The medical witi.e>s thought 
the.t this was probal ly tied after death. 

A report was made at tie Police 
Station at 7 p. m. the same cvenii g 
by Hukam Chai.d, brother ot the accused 
Moti Ram. In this report, which 1 a? now 
been proved in evidence, Hukam Chai d 
gave no motive for the mirdei and denied 
any personal knowledge of the circum¬ 
stances. He simply stated that he heard 
from people that it was Moti Ram who 
had killed his wife. Tie Police investigated 
the case, but Mot* Ram was not 1 o be 
found. A record of tvidence was made 
under section 512, Crim nal Procedure 
Code Nolhing was 1 ear, cf Moti Ram 
for nearly a year and a hall. Ai 9 A. M. 
on the 29th cf Mav 1923 he walked into 
the P. I. Khan Police Station and gavp 
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himself up. At io p. m. the same 
eve. ing he made a full confession before 
a First Class Magistrate which has been 
proved in evidence by the latter. In 
Court, however, he retracted this con¬ 
fession and said that it had been extorted 
from him by pressure from the Police, 
and that he was intoxicated at the time 
when it was made. The story told by the 
accused in this confession was as follows. 
Moti Ram on the day in question w-.s 
preparing to join the marriage procession 
of his nephew which was destined for 
Chaudhwan. He changed his clothes a:.d 
began to pump up his bicycle. He had a 
lot of piece goods in his house and told 
his wife, Musammnt Gelitai, that she must 
remain in the house at night with the 
children. His wife protested and said 
that she was afraid to be leit alone and 
wanted to go to her parents’ house. The 
accused replied that, as she had the 
children with her and as there were other 
residents in the street, there was nothing 
to fear. The accused, owing to the 
marriage festivities, was dn nk at the 
time and was enraged by the com tart 
refusal of Lis wife to accede to his 
wishes. He took a knife out of his poeket 
and stabbed 1 er in the stomach. He 
stabbed ler a second time in the stomach, 
and she fell down. He then lost all 
control of himself and cannot say how 
many wounds he inflicted. After the 
Woman was dead he locked tl e outer door 
of the house ai.d went away. He h’Ted 
a vehicle ana drove to Darya Khan 
Railway Station and proceeded to Sukkur. 
He then described his \ariois vanderiigs 
up to the time of his re-uppearai ce. 
Eventually be said that l.e learnt that 
two of his children 1 ad r.ied and also 
that debts had accumulated against him. 
He concluded *'now my property may be 
sold ly and my creditors paid off, and I 
may be hanged." He mentioned also 
tuat he had left the broken knife in his 
house.. This, as a matter of fact, was not 

discovered there. 

re * ract,n S this confession the accused 
said that he had reti med because he was 
hardly pressed by his creditors, but that 
* knew that he was charged. Fur this 
reason he went direct to the Police Station, 

9 he knew that if he went tg his friends, 


he would get them into trouble. He 
protested that, if he had been guilty of 
the murder, he never would have given 
himself up and, as described above, he 
declared that lie had been forced by the 
Police to make the confession, and tl at 
lie vasdrunk when it was made. 

The case for the accused has been ably 
argued on this appeal. His Counsel 
contends that there is no other evidence 
against the accused upon tl e leeord except 
the retracted confession; that this con¬ 
fession lacks the essential condition of 
being corroborated by inuepe: dent evi¬ 
dence; that it contains improbabilities, 
and that it was made under pressure. 

The law regarding the attitude which 
Courts should adopt towards a retracted 
confession is not really in doubt. Some 
early rulings of the Madras High Court 
laid down a somewhat inelastic rule that 
a retracted confession must be supported 
by independent reliable evidence corro¬ 
borating it in mateiial particulars. That 
Court, however, has since followed other 
High Courts in holch g that it cannot be 
laid down as an absolute rule ot law that 
a confession made and subsequently 
retracted by a prisoner cannot be accept¬ 
ed as evidence of his guilt without in¬ 
dependent corroborative evidence. As 
remarked by the learned Commentators, 
Woodroffe and Amir Ali upon the Eaw of 
Evidence in Eritisli India, ''The weight to 
be given to such a confession must depend 
upon the circumstances under which the 
confession w..s originally, given and the 
circumstances u. der which it was retracted, 
including the reasons given by the prisoner 
for liis retraction. The credibility of such a 
confession is in each case a matter to be 
dec ded by the Court according to the 
circumstances of e.ch paiticuiar case, 
and if the Court is of or inion that 
such a confession is true, the Court 
is bcuud to act, so fur as the person 
making it is concerned, upon such 
belief. The vse to be made of such 
a confession is a matter of prudence 
rather than of law." It is quite clear 
indeed flat there is no statutory tar 
to the conviction of an accused person 
upon a retracted confession, tut the 
reason . for caution in this respect is 
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obvious. The principle has to be em¬ 
phasized that a Co art must not regard 
the confession of an accused jerson in 
the same light as an admission made 
by parties in civil ltigntion. In the 
latter, on admission made by a party 
to the «=i\it absolves the Couit from 
further necessity of testing its truth. 
A criminal trial, on the otter hand, is 
net a contest of pleadings between 
opposing parties, and a Criminal Court 
cannot escape from the obligation to 
ascertain the actual facts. The necessity 
of tre iting a confession with couti<»n 
is due to the known f..ct th t innocent 
persons will occasionally accuse themselves 
of a crime eUncr under pressure, or 
purely for the sake of notoriety. The 
latter feature is probably not common 
in India, but has been proved to exist 
in England. Now, a retracted confession 
may be validly impugned on the ground 
that the very fact of its retraction 
shews (i) that it was not made volun¬ 
tarily, (2) that it is not true. But the 
exclusion of an involuntary or extorted 
confession does not only rest upon an 
inference of its untruth. It may be 
inadmissible even if true. The exclusion 
of such a confession may conflict with the 
Court's duty of ascertaining the truth, 
but this is simply because considerations 
of general public p- l:cy are more im¬ 
portant than the obligation to ascertain 
the facts of a particular case. The 
legislature has disallowed the extortion 
of confessions in any circumstances even 
from guilty persons. What has to be 
seen, therefore, is (i) whether the con¬ 
fession was made voluntarily, i. e., whether 
the disqualifying conditions gnen in 
section 24 of the Evidence Act are 
absent, and (2} whether, if so, the con¬ 
fession is true, as tested by the circum¬ 
stances in which it was made, its internal 
evidence of truth, and its consistency 
with ether evidence. It cannot be laid 
down that independent evidence, in the 
sense of evidence corroborating the details 
of the crime itself, is obligatory. In 
other words, we have the simple and 
self evident proposition that the Court 
must satisfy itseli of the truth of the 
confession and not merely accept it because 
it has been actually made. 


[1923 

The first question to be decided, 
therefore, is whether the Confession 
was made voluntarily. A presumption 
of its voluntariness arises under section 
80 of the Evidence Act from the Official 
Recotd made by the Magistrate. The 
Mag strate had entered the following 
note at tl e coudusion of his pioceed- 
ings:— "The accused was separated liom 
the Police. He was unlettered and fear 
cf the Police was removed from his 
mind. He was made to understand all 
the good and bad features of his con¬ 
fession in every respect, and subsequently 
the confession recorded.” As against 
this, the learned Counsel for the appellant 
poi As out that the accused w. s in 
Police custody for about 13 hours before 
the confession was recorced, that there 
was r.o reason lor this delay except 
tie theory of pressure, ant th t an 
infeience must be dia wn from the fact 
that the confession was recorded in 
the Magistrate’s own house at 10 o’clock 
at night. It would appear that a lar^e 
crowd of persons had collected on hear¬ 
ing of the accused’s surrendei, i nd 
that the Police did not wish to allow 
communication with him. I do not 
think that this can be called an un¬ 
justifiable proceeding. That the recused 
was clriu k at the time is highly un¬ 
likely, especially after he had been 
in Police custody for so many 1 ours, 
and there is 1.0thing in the confession 
itself which wrrrants such an cssumption. 
The Magistrate wlo recorded the con¬ 
fession is in experienced First Class 
Magistrate who lu.s given very definite 
evi ence in Court on the subject. He 
states that he warned the accused that 
the statement would be used in evidei.ee 
agai. st him, and that the aceused said 
he was making ti.e statement willingly, 
and should be punished as he had 
committed the crime. He also verified 
the fact that the handcuffs of the 
accused were removed and the Police 
sent away when the confession was 
made. Tt is quite cle. r that tlie Magis¬ 
trate took every possible precaution to 
satisfy himself that the Confession was 
perfectly voluntary. It is, again, argued 
that a man would not give himself up 
to the certainty of conviction, and the 
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learned counsel objects to the Sessions 
Judge having used tue word “surrender'* 
and tnereby prejudging the issue as to 
whether the accused, on arriv?l at the 
Police Station, intended to confess. It 
is also pointed out that the accused 
had other motives for returning home, 
namely, the fact that his pioperty was 
being sold up by his creditors. As 
against these arguments, I must agree 
with the Public Prosecutor’s contention 
that there are innumerable precedents for a 
guilty man surrendering himself even with 
the certainty of conviction. Both the 
two young sons of the accused died 
during his absence, and the accused coula 
hardly escape Irom the horror of 
re lizi .g that he had lost all that made 
life worth livi g. I can see nothing in 
the least improbable in his having found 
life iasuppoxtable whei tortured by re¬ 
morse and by family and financial 
troublei. In fact this is exactly the 
attituje to be inferred from the con¬ 
cluding words of his confession deseiibed 
above. I must hold on this poiit 
that the confession was made Voluntarily 
and without pressure, and tint its sub¬ 
sequent retraction does not weaken it in 
this respect. 

Tin argument for the appellant con¬ 
tinues that there is not the least valid 
evidence on the record to support the 
confession and th.t it stands alone. I 
have already dealt with the proper 
method of dealing with a confession in 
this respect. The learned Counsel Con¬ 
tends that such evidence as has weighed 
with the Sessions Jud»e, as corrobor .ting 
evidence, is inadmissible in evi< ence. 
Bor instance, the accused’s daughter, 
Musammat Totibai aged, about 7 was 
described by the learned Sessions Judge 
as “shy and speechless” and in conse¬ 
quence he has simply transferred to the 
Sessions Record the statement which 
shi his mode before the Committing 
Magistrate. It is argued that section 33 
of the Evidence Act only covers cases 
where a witness is dead, cannot he found, 
has become incapable of giving evidence, 
or c?nnot be summoned without undue 
expense, delay anl inconvenience. It 
does not, he contends, cover the case 
of a witness who is too shy to speak. 


No doubt this objection is at least 
partly justified. The proper Course 
would no doubt have been to gi\e 
permission to the prosecution under 
section i 5 l of t lie Evidence Act 

to ask tie witness a le. dii.g qiestion 
and then to have read out the evidence 
oi the witness given befoie the Commit¬ 
ting M gistrate and to lu v<_- obtained <in 
admission or a denial of its truth. A 
very »*.i *.e discretion is given to Courts 
by section 154, and this discretion 
arises primarily irom tlie possibility of a 
witness being hostile to the party 
producing him. As ti e record at [resent 
stands, however, the evidence ol Musam - 
mat Totib i must be ruled out. The 
learned Counsel then oljicts to tie 
treatment in the Sessions Ct urt of the 
evidence ol t.vo other w.t. esses, Musam mat 
Hondibai and Mustmnat Tikaiozi. Tney 
were examined by tie Police in the 
original investigation, but their stalements 
were not recorded by a Magistrate under 
section 512, Criminal Procedure Code. It 
is argued th.t statements n ade ly them 
to the Police have not been merely 
used to test their veracity, but h ive been 
substituted for statements made i.. Court. 
I hardiy think that it can be said that 
their statements In.Ve been substituted, 
b it the o' jection is to this extent 
reasonable that we have real’y no right 
to read anything into their present 
statements which those statements co rot 
contain, and that ti.e most that can be 
Said in respect of any discrepancies which 
hive come to light,. is that these two 
women possibly wished to screen the 
accused r ther than to give evidence 
which might tell against him. I do r.ot 
myself think that their evidence is, in 
any case, of any great importance. The 
learned Counsel lays great stress upon 
the fact that the Sessions Judge lias 
remarked in his judgment that “it was 
incumbent that evidence should he placed 
before the Court showing that Musammat 
Gelibai was seen at or about a certain 
hour; that subsequent to that she was 
never seen alive, and that no one but 
the accused had access to her.** It is 
contended that the Sessions Judge has 
overlooked the fact that it was exactly 
this evidence which Is absent in the 
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present trial. The view taken in this 
argument, however, of the remark made 
by the Sessions Judge is not correct. 
The learned Judge was not referring to 
the present trill, but was giving the 
history of the proceedings taken before 
the accused's arrest. As I read the 
judgment, what he intended to lay stress 
upon was th.it, in the absence of the 
accused and of any confession, the 
Police inquiry was directed primarily to 
establish the facts mentioned above, and 
that it was for this reason that certain 
witnesses were examined at the time. 
It may be conceded that, if it were not 
for the accused’s own confession, the 
evidence against him would be meagre 
bat I am entirely unable to accept the 
contention that there is no corroborative 
evidence upon the record. A most 
important point to be established is that 
the accused was present in the City when 
the murder was committed, and that he 
disappeared immediately afterwards. If 
he was present at the time, the inference 
to be drawn from his disappearance and 
absence for a year and a half is 
particularly strong. We have the evide. ee 
of Mnsammil Ramalbai clrealy showing 
that the accused was present in the city 
when the mrrriage festivities were taking 
place. She says now that she saw him 
leaving with the marriage procession, 
and it is argued for the accused that 
this must imply th'.t he did not leave 
immediately after the crime. It clearl) 
confirms the fact, however, that he was 
' present in the city. We have, again, 
the evidence of Musammat Ganeshibai, 
sister of the deceased, to the effect 
that the accused had said he would 
take his wife to a "Jhandi" meeting. 
This is evidence that he was present at 
the time. We then have the report made 
to the Police by his brother Huk.iin 
Chand. That report is no direct evidence 
that the accused committed the crime, 
but it is inconsistent with the theory 
that he was not present in the City at 
the time. There is then in corroboration 
of the confession the fact that although 
a year and a half has elapsed since the 
crime, it has never yet been suggested 
that any other person was responsible 
for it. It is almost impossible to 
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conceive that, if the statements made by 
the accused in his confession are entirely 
untrue, some other explanation of the 
murder would not have come to light. 
We then have one piece of evidence 
which entirely corroborates a detal of 
the accused’s confession. He said that 
after committing the murder, he locked 
t' e outside door of his house. We know 
from evidence on t e present record that 
t.e door was actually locked and lad to 
be broken open. Here is, therefore, 
every reason to accept the confession as 
co robo ated both by independent evidence 
and by the whole circumstances including 
the manner in which it was made. AS 
regards the question of the accused's 
* surrender" it is, to my mind, perfectly 
clear that the accused walked into 
the Pol he Station with the intention 
of making a confession, and I am unable 
to ree l ow there has beeu any unwarrant¬ 
ed assumption in this respect. 

A1 uither argument put fo ward for the 
accused is, that the motive fo the crime 
could not possibly be that wh ? ch ’s 
given in tie con esson. The motive 
allege l was a tii\ial one, and does not 
explain why the w ( man's tody, when* 
fo nd, was complete!) naked. lhe 
infeience drawn by ihe learned Sessio s 
Judge that the accused really compelled 
his w fe to s'rip and killed her m an 
access of drunken furs, because she 
refused, is challenged as unwarraited and 
as in direct conflict with the fact that she 
w s act ally s r'pped when killed. It is 
contended that the co fes io can only 
be t ken as a whole, a d thet, if one 
part of it is ruled out as untrue, the 
whole must be discredited. I have never 
been abie to accept the extreme view 
which is sometimes put forward that a 
Court J*s net y stifitd in holdng ti at a 
confession as a whole n ay be true,. lthovgh 
a particular retail is false, and this is 
specially the case when the detail in 
question refers only to the motive. It 
is of course perfectly true that a Court 
cannot pick out portions of different 
statements made by an accused person 
and piece them together so as to make a 
new stateme t. A case of this kind wrs 
recently condemned by the present 

Court, But there appears to me no ques- 
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tion of this having been done in the present 
case. There is not any good reason to 
hold that the motive fciven by the 
accused hinistlf was not a true one. The 
most that can be said is that in his own 
interests and not in that of the pri secution 
it may be legitimate to doubt whether 
he had not received some provo - tion 
more severe than he asserted lor himself. 
It is suggested by Ids Counsel that, if the 
accused must be hell t u have committed 
the crime, the explanation really lies in a 
sexual intrigue. It is argued that tie 
discovery ot the body completely naked 
is evidence of this, and that it is extremely 
probable that the accused found hi> wife in 
flagrante delicto with some other person. It 
is suggested that the Police im estigaticn 
will show that an intrigue between l,tr 
and one Tulsidas was spoken of. I have 
examined the Police diaries in this 
respect, and I can only find that 
apparently some suggestion had been 
made to the Police that the deceas¬ 
ed and Tulsi D .s had an intrigue, but 
that it was not admitted by the relatives. 
It is, however, clear from that in quin 
that the deceased and the accused 
had been for some time on extremely 
bad terms. He seems to have objected 
to her visiting any one outside his own 
house. Her visits to Tulsidas’ house 
were also said to have been forbidden. 
Tulsidas is a relative. So far from the 
contention being borne out that the accused 
found his wife in flagrante delicto, there 
seems to me every thing to show’ that 
the accused was a man of very unusual 
temperament and had peculiar ideas as to 
his wife’s conduct. I can find nothing 
incompatible with his own explanation 
that he objected strongly to her refusal 
to remain in his own house while he was 
absent, and that, being drunk at the 
time, he started by stabling her and 
then lost all control of himself and 
committed the horrible mutilations which 
are apparent from the medical evidence. 
I am unable to see that any exception 
been proved which would reduce the 
crime from one of murder to culpable 
homicide. The onus of proving an exccp- 
u P° n the accused. It is, 110 

that vu trwe> as ar S Ue( l by his Counsel, 
1 *here are many precedents in this 


Court, and there are possibly many in 
Courts of higher authority, that an\ 
thing which would seriously disclose the 
existence of an exception trust be t ken 
into account in the accused's favour even 
if he has not pleaded it himself. This is 
specially essential where accused persons 
are badly advised in drawing up their 
defence and where there is a traditional 
tendency to deny even circumstar ecs 
which might tell in their favour. At 
the same time, there* is no justification 
for a Court merely assuming the remote 
possibility of an exception when it has 
not been pleaded by the accused and 
when it is not supported by evidence 
upon the record. It appears to ne 
impossible in this case that the accused 
could have found Ids wife in flagrante 
delicto. There is nothing to show how 
the paramour could have escaped. It 
is, agaiu, extremely improbable that an 
incident of this kind would not 
have come to light in a year and a 
half, and that it would not have been 
pleaded by the accused himself, when he 
gave himself up to justice or at least put 
forward by his relatives in extenuation. 
My own view is that it is impossible to 
escape-from the conclusion that the horrible 
nature of the injuries is not unconnected 
with a debased form of desire. Such a 
perversion ol sexual instinct is well 
known to Medical Science. I cannot, 
however, accept this theory as one which 
is proved, and it is sufficient to soy that 
it is at least conclusively proved, to my 
mina, that the accused murdered his 
wife in a brutal manner on receiving 
from her the very slight provocation 
which he has himself asserted in his o«n 
confession. The Assessors unanimously 
found tint the accused was guilty of 
murder, and that this confession was 
true. Iam unable to accept the argument 
that their verdict was, in anyway, vitiated 
by the introduction of inadmissible 
evidence. 

Tne plea that this is not a case for 
the infliction of the death penalty rests 
upon the contention which I have dealt 
with above, that the crime was due 
«.t least to the discovery of the victim’s 
infiielity, whether the provocation 
engendered was sudden or not. I am 
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unable to see, however, any ext emitting 
circumstances, and the murder can only 
be described as a bestial o,.e. On ti e 
above findings I upliuM ti e conviction 
and the sentence of death passed upon 
Moti R'in anddismissbisapi-e.il. 

K. s. d. Appeal dismissed. 


NAGPOR JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision No. 260-B of 1922. 

April 18, 1923. 

Presemt: —Mr. Kotval, A. J. C. 
RAMRAO GURAO -Applicant 

versus 

EMPEROR- Opposite party. 

Penal Code (Act XLV of i860), 5. 211 — 

Complaint—No intention to tet law in motion 
— Complainant, whether guilty. 

No offence is committed under section 211 of the 
Penal Code, when there is no intention to set the 
law in motion against anybody, [p. 159, col. 1.] 

Ray an Kulti v. Emperor, 26 M. 640; 2 Weir 
704; 1 Weir 122 & 190 and Mathura Prasad v. 
Emperor, 42 Ind. Cas. 761; 39 A. 715; 15 A. L. 

.767; 18 Cr. L,. J. 1017, referred to. 

One D. laid information before the Police that a 
theft fiad occurred at his house and that he sus¬ 
pected the applicant. Thereupon, the Police 
started their investigation, kept the applicant in 
custody and ill-treated him. The latter made 
an application praying that enquiry be 
conducted in the presence of the Magistrate. 
The Magistrate sent the application to 
the D strict Superintendent Police for report. 
After the report was received, notice was issued to 
the applicant to appear before the Magistrate when 
the Magistrate examined and cross-examined 
him at great length and directed the application 
to be taken on the file as a complaint under sec¬ 
tion 330 of the Penal Code. Then having held 
"a preliminary enquiry" he dismissed the complaint 
under section 203 of the Criminal Procedure Code 
and taking proceedings under section 476 of that 
Code ordered the applicant to be prosecuted under 
section 211 of the Penal Code: 

Held, that the application in question was not 
a complaint within the meaning of the Criminal 
Procedure Code, no offence was committed and 
the order of prosecution was bad. [p.159, col.i.] 


(1925 

Revision of the order of the Magistrate, 
hirst Class, EUichpur, dated 21st Novem¬ 
ber 1922. 

Mr. M. B. Niyogi, for the Applicant. 

Mr. G. P. Dick , for the Crown. 

JUDGMENT. —The Magistrate's order 
begins with the following statement:— 

“O.i October 6, 1922 one Ganpat, son 
of Ramji Mali, of Tuljapur, laid a com¬ 
plaint before me to the effect that he was 
suspected of having committed the house¬ 
breaking that occurred some days pre¬ 
viously at the house of one Digambar Gurao 
of Tuljapur Gadhi and that during the in¬ 
vestigation the Head Constable, Assegaon, 
C .a drayya Constable. Sheocharan, Gunya 
Gurao and Bali ram Patel of Tuljapur 
tortured and voluntarily caused hurt to 
him on the night of Wednesday, Septem¬ 
ber. 27, 1922. in order to extort a con¬ 
fession from him.” 

This is a statement for which, it is admit 
ted, there is no basis on the record. The 
application filed on Oti.ber 6, 1922 

stated that one Digambar Gurao had laid 
information before the Police on the 22nd 
September 1922 that a theft had occurred 
at his house and that he suspected the 
applicant. Thereupon the Head Constable 
came to enquire, kept the applicant in 
custody “Taba” and made enquir es ironi 
his wife and children. The Head Constable 
and Gunya Gurao ill-treated the applicant 
putting red ants on h ; s head. The appli¬ 
cant couldnot bear the ill-treatment and has, 
therefore, come away. He was afraid of 
further trouble. He, therefore, prayed 
that the enquiry be directed to be made in 
the presence of the officer and that it be 
ordered that the Police should not trouble 
him in any way. 

This application does not mention Chand- 
rayya, Constable Sheocharan or Baliram 
Patel at all, nor does it say that torture 
or hurt was caused on the 27th September 
1922. The application is not made in res¬ 
pect of any offence said to have been com¬ 
mitted and it does notask for an enquiry 
into it. All that it wants done is that 
the enquiry into the alleged offence of theft 
should be made by the officer to whom the 
application was presented and not by 
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the Police. The application is written 
by a petition writer. If it was 
meant to be a complaint it would 
be addressed to a Magistrate, would 
mention the section under which the offence 
fell, would use the word ‘accused' for the 
persons charged and would call the appli¬ 
cant ‘complainant.' The Magistrate hi 111- 
self when it was filed did not treat it as a 
complaint of ar. offence. He did not examine 
the complainant at once but sent the appli¬ 
cation to the District Superintendent of 
Police for report. After the report was re¬ 
ceived the Magistrate endorsed an order 
on it oa the 23rd October 1922 directing 
notice to issue to the applicant to appear 
before him on the 13th November 1922. 
On that day he examined and apparently 
cross-examined the applicant at great 
length and then directed the application 
to be taken on file as a complaint under 
section 330, Indian Penal Code. He then 
stated that he wanted to hold a preliminary 
enquiry and directed notices to issue to 
16 witnesses including two stated to be 
“ Head Constable concerned" and "one 
Constable also present at Gunya's house." 
After having examined altogether 18 wit¬ 
nesses, including Gunya Gurao and some 
Pol cemen, and perused the Police diary 
the Magistrate wrote a brief order dis¬ 
missing the complaint under section 203, 
Criminal Procedure Code,in which he did 
not refer to the witnesses or discuss their 
evidence. He then took proceedings under 
section 476. Crimini Procedure Code, against 
Ganpat and Ramrao (P. W. 14) a person 
said by the Police in their report to have 
been one of the persons who instigated 
Ganpat. to file the application. Ganpat 
was ordered to be prosecuted under section 
211 and Ramrao under section 211, read 
with section 109 and section 193, Indian 
Penal Code. 

I am dear that no offence under section 
211 has been committed as there was no 
intention to set the law in motion against 
anybody. There was neither an institu¬ 
te? 11 ^ 0 * an ^ cr ^ m ^ na ^ proceedings against 
*0iice or Gunya Gurao nor were these 
Persons charged with having committed 

VV nce: vi(le Ray an Kuttl v. Emperor (1) 

Mathura Prasad v. hmpercr (2). 

( 1 ) *6 M. 6401 a Weir 704; 1 Weir 122 & 


As regards the charge under section 193 
against Ramrao I consider no useful 
purpose will be served by a prosecution 
The statements saia to have been falsely 
made by him are not on material points, 
and are made in a proceeding of which the 
validity appears to me to be doubtful. 
I am doubtful if the Magistrate was right 
in takiig proceedings as upon a complaint 
oi an offence upon an application which was 
not meant to be such. I am further doubt, ul 
if the conclusion of the Magistrate that the 
complaint was lalse based as it is upon 
the eviaei.ee of the very persons whe were 
charged in the complaint-assuming there 
was one—can be supported. I, there lore, 
set u^ide toe oraer for the prosecution of 
the applicants, Ganpat and Ramiao. 

K * s * D . Order set aside. 

(2) 42 Ind. Cas. 7611 39 A. 7151 15 A. L. J. 7671 
18 Cr. L. J. 1017. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 202 of 1923. 

June 1, 1923. 

Present :—Mr. Justice Daniels. 
MAHADEO PRASAD and another 

—Applicants 

versus 

EMPEROR— Opposite Party. 

Penal Code {Act XLV of 1S60), 5/378— 
Water when can be subject of ihefl—Critninal Pro¬ 
cedure Code {Act V of 1898). 5. 439— Revision — 
Sentence, plea of, when can be urged. 

Water when conveyed in pipes and so reduced 
into possession can be the subject of theft, fp. 160 
col. 1.] ^ ' 

Ferens v. O’Brien, (1883) 11 Q. B. D. 21- *2 I 
J. M. C. 70; 31 W. R. 643:13 Cox C. C.332; 4, J 
P. 472. In re Chockalingam Pillay, 13 ind 

( t I9I2) 11 M * L. T. 1621 

13 Cr. L. J. 131, followed. 

Emperor v. Sh'ikh Arif 35 C. 437; „ C. W. 

534. 7 Cr. L. J. 367, referred to. 

Where a person takes a water connection from 

a Mumapal water pipe into his house contrary to 

A? d / Vl - th( ? U £ the P 61 ' 113335 ^ 13 OT knowledge of 
the Municipal Board, he is guilty of an offence 

u^ersec tio n 37 8 of the Penal Code. [p. 160, cols. 
Where no plea on the question of the severety of 

the sentence is urged before the Court of Appeal 

be . take 1 n 333 revision before the ?Hgh 

Criinin 1 revision against an erder of the 
Sessions Judge, Allahabad , dated the 12th 
01 December 1922. 

Mukerji, for the Applicant. 
JYLr.it M tIcomson, (Assistant Government 

Advocate), f 0 r the Crown. 
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JUDGMENT. —This revision raises the 
question whether water in Municipal pipes 
can be the subject of theft. The two ap¬ 
plicants, Maliadeo Prasad and Beni Prasad, 
are brothers and live in a house in Can¬ 
tonments, which belongs to Mahadeo Pra¬ 
sad. They employed their younger brother 
Mangru, who was a pipe-layer overseer 
in Military Works Service, to put a water 
connection from the main water pipe 
i to their house. This was done contrary 
to law without the permission of, and indeed 
without the knowledge of, the Cantonmexit 
Authority and the Municipal Board. The 
tap being in the house no one has actually 
seen them taking water from it, but the 
Courts below were quite justified in in¬ 
ferring that they had not gone to the trouble 
and expe. se of putting in this connection 
and their having it in their house for a 
month and a half without making use oi 
it and taking water from it. Haa they 
applied for permission to put in a tap in 
accordance with the rules they could have 
got permission,but they would then have 
had to pay water rate which they were try¬ 
ing to escape paying by these surreptitious 
proceedings. They might have been con¬ 
victed under the appropriate section 
of the Water Works Act or of the Munici¬ 
palities Act or Cantonment Code, but the 
Authorities considering the offence as a 
serious one, preferred to charge them with 
theft of water under section 379. Indian 
Penal Code, and on this charge they 
have been convicted and sentenced to 
a fiLe of Rs. 300 each. The convictions 
and the sentences have been upheld by the 
learned Sessions Judge in appeal. 

It has been held, both in England ana in 
India, that water when conveyed in pipes 
and so reduced into possession can be the 
subject of theit. The English case is that 
of Ferens v. O’Brien (1). There water was 
con ve ye a to a colliery by means of under¬ 
ground pipes and then supplied to the 
houses of the workmen by means or branch 
pipes to which taps were attached, the 
workmen being allowed to take water from 
taps on payment of a fixed price. I he 
accused was seen taking water from one 
of the taps without having agreed to 

U) (1883) n Q- B. D. 2ij 52 E. J. M. C. 70; 31 
W. R. ©431 15 Cox C. C. 332* 47 J- 47 *. 



pay for it. It was held that, under the 
circumstances, he could be convicted of 

larceny at Common Eaw for taking this 
water. 

In the Calcutta case of Emperor v. Sheikh 

Arif (2) it was held that water ’flowing 
in an open, though a 1 artificial, channel 
could not be the subject of theft, and Fer¬ 
ens v. O’Brien (1) was distinguished on the 
ground that in the latter case the water 
was confined in pipes a d thereby reduced 
into the possession of the Water Company 
which supplied it. 

I '■ re Chockalingam Pillay (3) was 
a case in which the water had been cut 
cff irom the natural source and conveyed 
through pipes, and thus reduced into effec¬ 
tive possession. It was held both with 
reference to the English authority and to 
the definition of theft contained in section 
378, Inaian Penal Code that it could be 
the subject of theft. 

The present case is even stronger against 
the accused inasmuch as the water had 
not only been punipeo, filtered and convey¬ 
ed through pipes by the Municipal Board 
but was then, as I am informed at the 
hearing, sold by the Municipal Board 
to the Cantonment Authority, for supply 
to persons ir. Cantonments, at a price de¬ 
pending on the amount of water supplied. 

After considering the authorities I am 
of opinion that the v.ater in this case was 
in the possession of the Cantonment Au¬ 
thority and that the accused's act in tak¬ 
ing it comes witnin the definition of theft. 

I have also been asked to interfere on 
the ground that the sentences were exces¬ 
sive, but in the judgment of the Appellate 
Court it is expressly stated that no plea 
on the question of sentence was urged in 
that Court. The applicants are, therefore, 
not entitled to urge in revision that the 
sentences are too severe. I accordingly 
dismiss the applications of both accused. 

x. s. d. & n. h. Applications dismissed. 
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MADRAS HIGH COURT. 

els'll. Suit No. 686 of 1921. 

December 13, 1922. 

Present: —Mr. JusticeCoutts-Trotter. 

P. ANANTHaCHARI—Plaintiff 

versus 

Messrs. RATNAM & SARA 1 HI and 
. another—defendants. 

•7 Principal and agent—Mandate to agent to pay 
creditor out of funds in his hands — Nstice to creditor 
—< Creditor, right of, to sue agent—Priority. 

Where there are funds in the bands of an agent 
belonging to the principal and the principal 
gives a mandate to the agent to deliver them in 
extinguishment of an obligation of the principal 
to a third party and that mandate Is communicated 
to the creditor, there arises on the part 01 the 
agent an obligation towards the creditor* on 
which he can be sued both at law and in equity 
in law as on a contract and in equity as upon an 
implied assignment of such funds as there may be 
in his hands to satisiy tro tanto \\ itli those funds 
which he had in his hands the claim ol the creditor. 
In order to succeed on the legal claim, however, 
it must be shown that the fund which it is sought 
to attach was actually in existence in the hands 
of the agent at the date of the writ. [p. 163, 
col. 2. p. 16j col. J.] 

Walker v. Rostron, (1842) 9 M. & W. 411; 11 
I.. J. Ex. 173; 60 *<. R 770; 152 E. R. 174 and 
Crowfoot v. Gurney, (1832) 9 Bing. 372; 2 M. & 
Sc. 473: 2 L. J. n.s.) C. P. 21; 35 R- R. 537 ; 
J31 E. R. 655, relied 011. 

Plaintiff placed orders with the first defendant 
who were acting as agents oi the second defendant, 
an English Company in London, for the purchase 
of certain yellow metal. The goods arrived and 
were in the custody of the National Bank of India 
whose draft for £462 ttie plaintiff was instructed 
to accept and take delivery of goods. This amount 
was later, by consent of parties, reduced to £400. 
But soon after, a different arrangement was 
substituted by which the plaintiff, apparently 
on account of the preva.hng rate of exchange, 
sent £400 direct to the second defendant in London 
and the latter instructed the first defendant to 
pay the National Bank "out of the funds ot ours 
in your bauds ' aud release the goeds from the 
Bank. But the first defendant refused to pay 
up the Bank till some disputes about some other 
matter between plaintiff and first defendant were 
settled. The second defendant meanwhile went 
into voluntary liquidation. I11 an action by plaint- 
ifi for £400 against first and second defendants: 

Held, (i) that the second defendant was liable 
as for moneys had and received to plaintiff's use 
on a considerat on which had failed and plaintiff 
was entitled to an equitable charge for the amount 
ot the funds oi the second detendant in the hands 
of the first defendant; [p. 164. col. 2.] 

(2) that the plaintiff's equitable charge over 
the funl 9 iu the hands of the first defendant must 
prevail over any legal claim either of the liquida¬ 
tors of s;c nl difenlaut or ot the Bank aud first 
defendant was bona l to pay the amount to the 
plain riff notwithstanding any pressure or prohibi¬ 
tion irom ca» 1 g lidator [p. 164, col. 2.) 

B' 4 /n v. Cwjtlhi, (1839) 4 aly. & Cr« 690; 

U 


9 L. J. (N. s ) Ch. 65; 3 Jur- 114; 4 * R- R - :21 31 41 

E R. 265 ana Walker v. Rostron . (1842) 9M• & 
411m L. J. Ex. 173; 60 R. R. 77 °* 152 H. R. * 74 - 

re^A^plaintiif cannot get relief both against the 
principal and the agent, since their liability is 
only alternative, [p. 1631 col. 2.] 

Morel v. Westmoreland, (1904) 111 73 

L. J K. B. 931 89 h. T. 7021 52 w. R. 353; 20 

T. L. R. 38. followed. . 

Civil Suit in the Ordinary Original 
Civil Jurisdiction of the High Court ot 

Judicature at Madras. 

Mr. V. V. Srinivasa Aiyangar , tor the 

Plaintiff. T f . . 

Mr. Vere Mocket, lor the Defendants. 
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JUDGMENT,— ThD »s an interest 
tion which is brought by a gentleman 
called Ananthacliari, who is the proprietor 
of a firm trading unaer the name of Messrs, 
p. R’.ngaoliariar & Co., ana the aefeuuants 
are, first, a firm tracing os Messrs. Ratnam 
& Suratliy a n d, secondly, an Fnglish 
Limited Company known as Messrs. Altreu 
M m f ord & Co., Ltd., who are now in liquida¬ 
tion and are represented by their Liquidator 
and Official Receiver Mr. Phillips, lhe 
history of this matter, which I need only 
deal with very briefly, is this ; that on the 
5th of February 1920, Messr.-. P. Ruuga- 
chariar & Co., c igueu an indent to Messrs. 
Ratnam & Sarathy in the following 
terms: 4 We authorise you to instruct 
Messrs. •«•••••••••• to purchase and 

ship the goods specified below on our 
risk and account and subject to the condi¬ 
tions overleaf, ” and then follows the 
description of the good^ and the pnee 
and the terms of payment were Dralt at 
60 D-S documents against payment. 
In fact, Messrs. Ratnam & Sarathy were 
acting for Messrs. Alfred Mu mford & Co., 
Ltd. They had communicated with them 
and on the 19th February 1920 they inti¬ 
mated to the plaintiffs thattheir principals, 
that is, Messrs. Alfred Mu mford & Co., 
Ltd., had confirmed the same by wire 
subject to confirmation by mail, and . on 
the 4th Mirch there cam2 an intimation 
of the confirmation by mail. On the 
28th September 1920 there came a letter 
from Messrs. Ratnam & Sarathy to the 
plaintiffs in the following terms: "We 
are in receipt of invoice for £462-10-0 to¬ 
wards your order 808 which we beg to 
enclose herewith and request you to accep 
the draft when presented by the Bank, 




162 INDIAN CASES; 

ANANIHAC. 1 ARI V. RATNAM AND SARATBI. 


Then, on the 30th September, the plaintiffs 
reiterate the allegation which they had 
previously raide that the goods were lnte 
shipped, c dispute with the merits of which 
I am not now concerned ; and that was 
followed, on the 19th November, by an 
intimation of the plaintiffs that they would 
allow the bill to be mjt with a reduction 
of £62-10-0 leaving the amount due as 
£400 together with the clearance charges. 
That proposal had been micle apparently 
by Messrs. Ratnam & Sarathy and : t was 
accepted by the plaintiffs in the letter of 
the 19th November 1920 with the proviso 
that, in return for this concession of waiving 
the contention of lale shipment, another 
contract under another indent should be 
cancelled. On the 22nd November 1920 
Messrs. Ratnam and Sira thy write to the 
plaintiffs enclosing, apparently, a letter to 
the National Bank of Injia authorising 
them, that is, the Bank, to take £400 net 
at the current rate of exchange towards 
the bill together with charges and there¬ 
upon they would have a right to delivery 
from the Bank of the copper sheets to be 
delivered under the contract. That was 
rot done and I had the explanation of the 
plaintiff’s witness which seems to mike 
it quite clear that, instead of that proposal, 
a different arrangement was substituted, 
namely, that Messrs. Ratnam & Sarathy 
should themselves withdraw the drait and 
that, meanwhile, the plaintiffs should remit 
a sum of £ 400 direct to their principals 
Messrs. Alfred Mumford & Co., Ltd., in 

Don don Tnat arrangement seems to have 
been mide to gratify the desire of the 
plaintiffs, the postal exchange being a little 
more profitable to them than the Bank 
exchange, to avail themselves of that and 
to make a few hundred rupees by remitting 
the money direct to London. No doubt 
it seemed an excellant scheme at the time 
but had most unfortunate results and it 
directly led to this litigation. On the 8th 
December £ 2,00 was remitted by postal 
money-order by the plaintiffs to London^ 
and on 20th December Messrs. Ratnam 
& Sarathv acknowledge receipt of a sum 
of Rs 500 towards clearing charges and 
commission. Then, on the 13th January 
1921, Messrs. Alfred Mumford & Co., Ltd. 
write from London to the plaintiffs as follows: 
‘‘Your favour of the 16th December is 


(1923 

to hand and the money-orders that 3'oU 
advised for the total sum of £ 400 arrived 
here to-da 30 As this money has still to be 
paid to the National Bank to release the 
documents, we are making -the necessary 
arrangements. We agree that the 2J tons 
of yellow metal (which I referred to) is 
cancelled. ” Then follows a cablegram 
which was received on the 15th January 
from Messrs. Alfred Mumford & Co.i 
Ltd., to Messrs. Ratnam & Sarathy, 
and it is in these terms: “ £ 400 arrived 
this morning. Have you sufficient to pay 
the National Bank of India, Ltd., about 
£ 35o obtain delivery to save our remit¬ 
tance—Mumford. " And that was followed, 
up by a letter dated the 20th January 
once more from Messrs. Alfred Mumford 
& Co., Ltd., to their agents Messrs. Ratnam 
& Sarathy which runs as follows£ 400 
P. Rungachariar & Co., we got this cash 
and wired you to know if you had suffi¬ 
cient cash of ours to hand some £ 350 or 
so to the Bank to get the gooas. This 
should save us paying either the B;nk 
or you which is unnecessary while \*ou 
have funds of ours as we understand at 
present. We make the balance with )*ou 
as enclosed statement which please Jock 
into and let us know. ” That cablegram 
is acknowledged by Messrs. Ratnam & 
Saratli)' on the 20th when they say 
that they will look into the matter and see 
how the accounts between them and their 
principals stand. Then, on the 27th January, 
the plaintiffs complain that no arrangements 
had in fact been made in accordance with 
what had been agreed to by paying the 
Bank, discharging its lien and putting 
the plaintiffs in possession of the yellow 
metal. Then, on the 1st February, a new 
attitude i> taken up by Messrs. Ratnam 
& Sarathy. They insist that there was 
another consignment of goods totally dislii ct 
from those in suit as to which the plaintiffs 
were indebted to them. Again the conten¬ 
tion was apparently late shipment, and 
in this case the plaintiffs were not willing 
to forego that objection nor, so far as I 
know from the correspondence, was any 
proposal made that they should. But the 
attitude taken by Messrs. Ratnam & 
Sarathy was that if the bills in respect 
of these further consignments were met, that 
would provide them with funds to dis- 
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charge the bills held by the Bank in respect 
of the suit goods and that, therefore, they 
would not release the goods which are 
the subject-matter of this contract until 
the later consignment of goods was paid 
for to put them in funds ; and they communi¬ 
cated what they had done in that matter 
to their principals Messrs. Alfred Mumford 
& Co., Ltd., by their letter of 2oth February 
ig?i. Then follows a long letter from the 
plaintiff, dated the 17th February 1921, 
in which he argues his case and protests 
that the arrangement about the suit con¬ 
signment of yellow metal stood alone and 
independent, that they were bound to retire 
the bills and put the plaintiffs in a position 
to get the met d without making or attempt 
ing to mike term* as to any other goocts, 
the subject of distinct contracts and coming 
by other ships. The plaintiff wrote on 
the 3rd March 1921 to Messrs. Alfred 
Mamford & Co., Ltd., as follows: "We 
are simply surprised at your continued 
silence with reference to our request to 
you to instruct the National Bank of India, 
Limited, Madras, to deliver us the 2\ tons 
of copper sheets shipped per SS. Gamaria 
towards the bill of which payment has 
been remitted to you by postal money- 
order months before. When remitting to 
you the sum of £ 400 towards the? payment 
of the above bills we expected you to instruct 
theN ational Bank of Iulia, Limited, 
Midras, by cable for effecting delivery 
of the above said tons of copper sheets. 
Bot it is m>st unfortunate that we have 
heard nothing from you except the acknow¬ 
ledging of the said £ 400 and a promise 
to instruct the National Bink of India, 
Limited, Madras, at the earliest opportunity 
to deliver us the 21 tons of copper sneets. 
We herewith enclose a copy of the cable 
sent to you on 28th February I92 T . " 

Then, on the 10th March 1921, Messrs. 
Alfred Mumford & Co*, Ltd., write as 
follows: 0 At the time we received your 
cash we telegraphed Messrs. Rathnam & 
Sarathy ta deliver the goods to you arran¬ 
ging payment with the National Bank 
of Ind'a, who held the goods. We are 
writing letters from this firm. As we 
understood it the copper had already 
been handed over to you. Have you 
paid our other draft for yellow metal ?” 
Then, on the 17th March, there comes 


a further complaint from the plaintiffs, 
in which, I think, there is nothing new, 
addressed again to Messrs. Alfred Mum- 
ford & Co., Ltd., and on the 29th that 
complaint is reiterated once more. Fhoit- 
lv afterwards, apparently somewhere in 
March, towards the end of March, Messrs. 
Alfred Mumford & Co., Ltd., went into 
voluntary liquidation and no no one knows 
what any claim upon them direct is like¬ 
ly to be worth. 

Now, in these circumstances, the plaintiffs 
sue the two defendants in the alternative. 
They cannot get relief direct against both 
of them because the liability of the prin¬ 
cipal and agent is alternative. Morel v. 
Westmoreland (1). (I am told by the leaned 
Counsel for the defendant that the liquida¬ 
tion was in January, and, if it be so, I do 
not think that it really affects anything 
that I have to decide in this case). As 
against the first defendant Messrs. Ratnam 
& Sarathy, the case is put in this way. 
It is said that the effect of the telegram 
of the 15th January, and the letters of the 
20th January, constitute a mandate to 
Messrs. Rathnam & Sarathy to pay out of 
the fu ds in their hands mo. eys to 
enure to the benefit (f the plaintiffs 
because they were to be used to 

withdraw the bills at the National B.ik 
and put the plaintiffs into possession of 
the goods which they had bought and 
which they had paid for. That was un¬ 
questionably communicated to the plaint¬ 
iffs. It is really, I think almost sufficiently, 

conveyed by Messrs. Alfred Mumford 
& Co.’s letter of the 13th January 1921 
to the plaintiffs and I have evidence which 
I believe on the part of the plaintiffs that 
it was also conveyed to them by Messrs. 
Rathnam & Sarathy and that the fact 
that the mandate was given was the basis of 
the future transactions between the parties. 
The cases of Walker v. Rostron (2) and 
Crowfoot v. Gurney (3), seem to me to 
establish clearly this proposition that, where 
there are funds in the hands of an agent 
belonging to his principal and when his 

principal gives * a mandate to the agent 
(1) (190.]) A. C m 73 L. J. K. B. 93 j 89 L. 
T. 702: 52 W. R. 353: 20 T. L. R. 38. 

<2) (1842) 9 M. & W. 41IJ 11 I«. J. Ex. I7jj 

60 R. R. 77 °*. * 5 2 F- R 174 - 

(^) (1832) 9 Brag. 372j 2 M. & Sc. 473 j 2 

I<. f. (N. s.) C. P. 21} 35 R. R- 557* *3* E- R* &55* 
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to deliver them in extinguishment of an 
obligation of the principal to a third party 
and when that mandate is communicated 
to the creditor, then there arises on the 
part of the agent an obligation on which 
apparently he can be sued both in law 
and equity—-in law as on a contract and 
in equity as upon an implied assignment 
of such funds as there may be in his hands 
to satisfy pro tanto with those funds which 
he had in his hands the claim of the credit* 
or. Now the trouble was that in th is 
case it was not possible to prove that at 
the time when the suit was brought there 
were funds in his hands sufficient to meet 
this claim or any substantial part of it, 
certainly not sufficient funds to be able 
to witndraw tne b.lls from tne Bank and 
give tne p.aintiffs delivery of tneir goods , 
and I, tnerefore, think tnat any cause 
of action based upon a contract as against 
tne first defendant was bound to fail because 
in a legal claim, m my opinion, it must be 
shown that the fund wmcli it is sought 
to attacn was actually in ex.stence in the 
hands of tne right person at the date of 
the writ. Bnt With regard to the equitable 
remedy I do not feel tnat tnat diffi-ulty 
exists. I am prepared to treat this plaint 
as in effect a request for the Court to direct 
an ascertainment ol what funds belonging 
to tne principal are in the hands of the agent 
as at tne date of tne ascertainment of rights, 
for I am not asked to do that except for 
a very subsidiary purpose because it is 
aoundantly ciear tnat tne second defendant, 
namely. Messrs. Alfred Mumford & Co., 
Iytd., and tneir liquidator have no sort 
of answer to tms suit wnatever. They took 
the plaintiffs’ money £ 400 and have had 
the benefit of it on an undertaking given 
by them that they would utilise that 
money by making such arrangements with 
the National Bank by making up any 
balance of the actual bills as would enable 
the National Bank to give delivery to 
the plaintiffs and so discharge the plaint¬ 
iffs' claim. That they totally failed to 
do. It is not for me to enquire whether 
it was they that failed or their Madras 
representatives that failed, but the fact 
remains that the plaintiffs have parted 
with their money and have got nothing 
ior it up to date. In these circumstances, 

1 am pre oared, at the suggestion of the 


parties, to hold Messrs. Alfred Mumford 
& Co., Ltd., directly responsible to the 
Plaintiffs for this sum of £ 400 and it has 
been agreed between the parties, to save 
the laborious enquiry that might follow 
as to the rate of exchange prevailing at 
the material times, to accept that liability 
as now standing at Rs. 5,000 which I think 
is a very reasonable proposition and very 
reasonably accepted. I must, therefore,give 
judgment against Messrs. Alfred Mum¬ 
ford & Co., Ltd., for the sum ofRs. 5,000 
but m accordance with the equitable 
doctrine which has been discussed I must 
further hold that there is created a 
charge on such fuuds as was found 
to be in the hands of Messrs. 
Rathiiam & Sarathy belonging to 
Messrs. Alfred Mumford & Co., Ltd., 
aid thus e lab.e tne p’aintiffs to execute 
tnat charge 011 the fuids in the possession 
of Messrs. Ratuam & Sarathy which I 
am told exceeds the sum of Rs. 5,000, 

wi.cli is the amount of my judgment 

a4a nst Messrs. Alfred Mumford & Co., 
Ltd. 

Njw, I am told that the first defendant s, 
Messrs. Rat mini & Sarathy's, difficulty 
in handing over the money is this. Pressure 
has been* put upon them by the liquidator 
of the Company forbidding them at their 
peril to part w'th this money. That case is 
met, in iny j udgment, by what was decided 
11 W.ilker v. Rostron (2), because in that 
case what Rostron did was to hold the 
person in the position of the claimant 
(here, the plaintiff), at bay in obedience to 
the pressure put upon him by the Assignee 
in Bankruptcy of the debtor, the principal, 
and the Court held that he was wrong and 
that lie was bound to pay the person in 
favour of whom a charge had been created, 
he being in the position of the first detend- 
ant in this case, it: preference to discharging 
the claims of the Assignee in Bankruptcy. 
But the matter does not stop there, because 
there is an even stronger case of Burn v. 
Carvdho (4). There the matter had gone so 
far that the Court of Common Law dealing 
with it purely as a legal claim had decided, 
even as for as the Exchequer Chamber, 


(4) (1839) 4 My. & Cr. «9oj £. ]. ( N . s.) Cft. $51 
3 Jur. 1141 L 48 R. R, 2131 4*1 9 R > *55* 
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in favour of the Assignee in Bankruptcy. 
But when an appeal was hied in Equity, 
the Common Law Courts having expressed 
themselves as not dealing with the equitable 
claim so that it was not necessary to pass 
an injunction against the plaintiff against 
proceeding with his legal remedy, the Court 
of Equity held, and it was confirmed by the 
Lord Chancellor, that the equitabV claim 
prevailed and that the person in the position 
of the plaintiff here was entitled to enforce 
h ; s equitable charge to the neglect c-f the 
legal rights of those creditors in law of the 
principal. I am clearly of opinion that in 
these proceedings I am not entitled to hear 
the National Bank. They are not parties 
to this suit and they are not sought to be 
added. But I am further of opinion that 
even if they were entitled to be heard the 
equitable claim of the plaintiffs must in¬ 
evitably prevail over any supposed legal 
claim either of the Batikorofthe liquidator 
of Messrs. Alfred Mumford & Co., Ltd. 

There will be judgment in the way I 
have outlined. There will be judgment 
against Messrs. Alfred Mumford & Co. 
Ltd., for Rs. 5,000 for moneys had and 
receiveuto the plaintiffs' use on a cor.sider¬ 
ation which has failed and there will be 
a declaration that the moneys belonging 
to Messrs. Alfred Mumford & Co., Ltd. 
in the hands of Messrs. RaUnam & 
Sarathy are subject to an < quitable charge 
in favour of the plaintiffs. By agree¬ 
ment of parties there will b e no costs. 

V. N. v. Decree for plaintiffs . 


LAHORE HIGH COURT. 

First Civn, Appear No. 386 of 1922. 

July 19, 1922. 

Present: —Mr. Justice Harrison. 
JAWAHARSINGH, Minor, through 
SANT RAM— Plaintiff—Appe^ea NT 

versus 

N. D. SASSOON & Co., KARACHI, 
through its MANAGER— Defendant 

—Rfspondekt. 

Jurisdiction—Plaint not disclosing cause of 


Unless a plaint discloses a causa* of action 
there can be no jurisdiction, [p. i 66, col. i.J 
hirst appeal from an order of the Sub- 
Judge, Amritsar, dated the 7th January 

1922. 

Mr. Badri Das , tor the Appellant. 

Messrs. F. Mack ay and Data Pa m Kapur , 
for the Respondent. 

JUDGMENT. —A decreefor Rs. i,c6.770-8-0 
w’as passed by the Additional Judicial 
Commissioner, Karachi, against tie linn 
of Midhan Singh-Jawabar Singh 0:1 ti e 
26th of March 1918. A transfer certi¬ 
ficate was given for execution in the 
District of Amritsar and on the 31st of 
July 1918 an application to attach cer¬ 
tain property of the him in the hands of 
another firm, Midhen Singh-Gurbeklish 
Singh, was made to the Subordinate 
Judge of Amritsar, and in accordance 
with that application the property named 
therein was attached. On the 13th of 
May 1921 the present suit was instituted 
by Jawaller Singh, 0 minor, in which he 
recites the above facts with this modi¬ 
fication that he states that the property 
attached was his or, to use his own words, 
that proceedings have been taken against 
his property. He states definitely in 
the clearest possible language tha'/he is 
not a member of the firm Midban Singli- 
Jawah?r Singh. He contends that both 
fraud and collusion have been practised, 
and although he is not a member ot the 
defendants firm, lie prays to have the 
decree declared null and void on account 
of this fraud and collusion, and, as a 
supplementary relief, asks that an injunc¬ 
tion should be passed that the decree shall 
not be executed against him. If he is 
not a member of the firm the decree 
cannot be executed against him. The 
lower Court has dismissed the suit on 
the ground of want of jurisdiction. After 
considering the various rulings 011 the 
subject, it has held that, inasmuch as the 
plaintiff does not allege that any fraud 
was practised on him in the Amritsar 
District, he cannot seek his relief there, 
and the order concludes with the words, 
“I, therefore, return the plaint to be 
presented to the Court having jurisdic¬ 
tion to try it/' 

The plaintiff appeals urging that the 

Amritsar Court had jurisdiction; that 
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paragraphs of the plaint- contained aver¬ 
ments amounting to fraud, and that, 
therefore, the suit should have been heard 

and decided on the merits. 

It appears to me that a very much 
simpler and more elementary question is in¬ 
volved in this case than that of jurisdic¬ 
tion, and this is whether the plaintiff has 
disclosed any cause of action at all. 
Counsel contends that it must first be 
decided whether a Court has jurisdiction 
before that Court can decide whether 
there is any cause of action. It appears 
to me that this is putting the cart before 
the horse. The plaint must be read be¬ 
fore anything else is done and, if it dis¬ 
closes no cause of action, the suit dies 
still-born without reaching the point when 
jurisdiction can be discussed, or, rather, 
there can be no jurisdiction unless there 
be a cause of action. It is quite true, 
as stated in the grounds of appeal, that 
paragraphs of the plaint contain aver¬ 
ments amounting to fraud, and e\en if 
It be granted, fox the sake of argument, 
that fraud was practised, the plaintiff has 
still to show that he is entitled to get 
the decree set aside, if, a she himself states, 
be is not a member oi the defendant 
firm. The plaintiff had two causes 
of action open to him, either to ccme in 
as a third party and object to the 
attachment ontbe ground that the property 
belonged to him and not to the defend¬ 
ant, judgment-debtor, or to admit that 
he was a member of the firm as the son 
of his father and plead fiaud or any other 
reason for having the decree set aside. 
He appears to have worked out a sort 
of unhappy combination of both. While 
saying definitely that he is not a member 
of the defendant firm he s^eks to have 
the decree set aside on the ground 
that it was obtained by fraud. This is 

quite impossible. 

Counsel finally urges that his own 
eroun-ls of appeal should be set aside 
and ignored, and that the second prayer in 
th- i^aint should alone be considered, 
namely that the decree is not to be 
. xe „>d against him, the plaintiff, and 

that the rest of the plaint should also 

£ tie'ted as non-existent. It is, I think, 
nuite impossible to treat the case in this 
The prayer contained therein and 
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the relief sought is to have the. ceert e 
dec'aied to he legally null and. void. and< 
in tie words of the plaint itself, 
“ bilkulbe asar ” ?s beirg a fraudulent 
and collusive decree, and this reliei is 
sought iy a man who himself says that 
be is not e paity to the litigation. I 
find that the plaint discloses no cause of 
action and I, therefore, dismiss the appeal 
with costs. 

w. c. A. Appeal dismissed. 


RANGOON RIGH COURT. 

Special Second Civil Appeal No. 41 

of 1922. 

Mav 14, I 9 2 3 . 

Present :—Sir Sydney Robinson, Kt., Chief 
Justice, and Mr. Justice Beasley. 
MA THIN MYAING— Plaintiff— 

Appellant 


versus 

MAUNG GYI and others— Defendants 


—Respondents. 

Registration Act (XVI of i9° 8 ), *$• * 7 » 49 “"“ 
Evidence Act (/ of 1872), s. 92, proiiso (iVy Re¬ 
gistered deed of gif — Unregis cred deed modifying 
terms oj registered deed, admissibility of, in evidence 
•—Evidence to show itivalidi y oj deed of gi t , ad- 
missibiltty oj—Transfer oj P^pperly Act (1 V of 
1882), s. 123 —Burma Laws Act(X III 
6 . 13 (1 )—Burmese Buddhist Law — Gift — Posses - 
sion, transfer of, whether necessary—Gift to become 
operative after dovot’s dcah, validity of. 

A Burmese Buddhist executed a registered 
deed of gift of some immoveable picpoty in favour 
of three of her sons ir.d subsequently obtained 
an unregistered deed from them stating that the 
deed of gift would not be operative till after the 


death of the owner: . 

Held (1) that the subsequent deed was not 
admissible in evidence for want of registration 
go as to affect the and? [p. i f 8, col. i.] 

(2) that the fact, however, that such a docu¬ 
ment was drawn up could be proved and was 
relevant to explain the nature and character ot 
the donor’s possession subsequent to the execu¬ 
tion of the. deed of gift; [p. t 08 , col. 1.] 

Varada Pil at v. Jeevaraihnammal, 33 Illd * 
Cas. 901; (1919) M. W. N. 724; 10 L. W; 679; 
24 C. W. N. 346; 38 M. L. J. 313 ; *8 A. L. J. 2741 
43 M. 244; j 1 . 1 '. L. R. (P. C.) 0 4 ; 12 Bom. L. 
R aaa'A bl. A. 28* (P. C.), relied on. 

’(3) that evidence as to the intention of the do cr 
to make a gift which would be operative erly 
after her death was admissible under picviso (i) 
to section 92 ot the Evidence A(t, as th? 
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if established, would have the effect of invalidating 
the deed of gift under Burmese Buddhist Law. 
[p. 168, cols i & 2.] 

Section 123 of the Transfer of Property Act 
1 ays down the method by which it is essential 
that a gift of immoveable property should be 
carried into effect, and abrogates the rule of Bur¬ 
mese Buddhist Law that transfer of possession 
is necessary to complete a gift. [p. 168, col. 1.] 

Dharmodas Das v. Nistarini Dasi, 14 C. 
446; 7 Ind. Dec. (N. s.) 297, Balbhadra v. 
Bhowani, 34 C. 853; n C. W. N. 956; 6 C. L. 
J* 233, Bai Rambai v, Bal Mani, 23 B. 2341 12 
Ind. Dec. (n. s.) 155 and Phul Chand v. Lakkhxt, 
25 A. 3581 A. W. N. (1903) 70, referred to. 

Under section 13 (1) of the Burma Laws Act, 
where the Court has to decide any question re¬ 
garding succession, inheritance, marriage, etc., 
the rule is that Buddhist Law is to apply in cases 
where the parties are Buddhists, except in so far 
fts such law has by enactment been altered or 
abolished, [p. 169, col. 1.] 

There may be cases where the facts and cir¬ 
cumstances surrounding a gift necessitate the 
decision of a question regarding succession or 
inheritance and when that is the case, Burmese 
Buddhist Law must form the rule of decision, 
[p. 169, col. 1.] 

A Burmese Buddhist cannot dispose of his prop¬ 
erty after his death by Will, and no Burmese 
Buddhist can, therefore, under the guise of making 
a gift, be allowed in effect to make a Will. He cannot 


this case. The stcoi.d son,Ba Chit, managed 
lr’s mother's properties, and she gave him 
Rs. 1,000 in cash. The other three sons 
then demanded that they also should 
be given this amount. As she had 110 money 
and as she thought that, if she gave money 
to these younger sons, they might squander 
it, she decided to give them, in equal shares, 
a piece of laud worth Rs. 3,000. According 
to her, she gave this land only subject 
to the condition that she was to continue 
in possession and enjoy the rents and pro¬ 
fits thereof during her lifetime, and that the 
gift was only to take effect after her death. 
It is said that the petition-writer who drew 
up the deed of gift advised her that this 
could not be done in the deed itself, but 
only b)' a deed subsequently executed, 
which would refer to the deed of gift, and 
that, consequently, she executed the deed 
of gift which forms the basis of this case. 
Her signature was attested by four witnes¬ 
ses, included amongst whom was Ba Chit, 
her second son. Oil the way to the Regis¬ 
tration Office, however, it was discovered 


Bet at naught the provisions of his personal law 
hs to the inheritance of his property after his 
death. Where, therefore, his act in making 
a gift, owing to the circumstances in which it 
Is made, or the conditions attached thereto, 
is such as to affect the succession to or inheritance 
of his property after his death, Buddhist Law 
must be resorted to, to arrive at a decision as to 
whether his action can be maintained or is invalid, 
[p. 169, col. 1.] 

Maxing Pan U v. Ma Kyi Nyo, 8 Ind. Cas. 
1200 3 Bur. L. T. 107, Annaxnalay Chctty v. MaJto- 
ttied Ismail, 23 Ind. Cas. 903; 7 L. B. R. 123,* 
7 Bur. L. T. 75, Ma Pan Nyun v. Ma Hla Sein, 
30 Ind. Cas. 665: 8 L. B R. 190; 8 Bur. L. T. 

*49 and Mauyig Ba Maung v. Maxing Pyu, 40 
Ind. Cas. 854, relied on. ' * 

. It is open to a Burmese Buddhist to make a 
gut or an alienation of some of his property during 

v k R * s n °t open to him to make 

a Will, or a gift which is to operate after his death, 
contrary to the terms of the Buddhist Law as to 
. inheritance, [p. 169, col. 1.] 

Special second appeal against a decree 
* 0 \ the « I ? lstrict Court, Pegu, in Civil Re¬ 
gular Suit fto. 21 of 1921, dated the 
30th August 1921. 

Sir Robert Giles, for the Appellant. 

Hr. Paget, for the Respondents. 

JUDGMENT. 

Robinson, 0. J.— The facts of this case 
not, i n dispute, One Ma Kyin had five 
hi*Q S 1- eldest, Ba Tfcei n , has taken 
Share a$ Orasa arid'does not come into 


that a portion of this land was entered in 
the Revenue Register in the joint names 
of Ma Kyin and Ba Chit ; and, in order 
to prevent Ba Chit setting up any claim 
by reason of this fact at a later elate, it 
was arranged that Ba Chit’s name should 
be entered in the deed as a donor ; this 
was done, and lie executed the deed which 
was then duly registered. Ba Chit’s execu¬ 
tion, however, was not attested as required 
by section 123 of the Transfer of Propeity 
Act. Two days later,second deed was drawn 
up and executed, although execution by 
the appellant’s husband is denied, but 
it was never registered. 

It has been held that the principles of 
Burmese Buddhist Law apply to the case, 
and that, as this gift was merely an attempt 
to evade the principles governing inherit¬ 
ance under that law, and as it amounts, 
in fact to making a Will, the gift is invalid. 

The appellant is the widow of Maung 
Gale, one of the three donees, who, a month 
after his marriage to her, became a rahan, 
and has since died, still a rahan. For the 
respondents it is argued that the addition 
of Ba Chit’s name after the execution of 
the deed by Ma Kyin, was a material alter¬ 
ation wbichl vjfja^ t ? ie dced ' and tbat ' 
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in addition the absence of attestation of 
liis execution renders the whole deed 
invalid. 

Reliance is placed on the fact that this 
deed amounts to an attempt to dispose 
of the property by Will, and it is further 
urged that the’donees never accepted the 
gift, which is also for that reason invalid. 

The first point to be considered, and 
which was the only one argued for the 
appellant, is whether the principles of 
Buddhist Daw ate to be applied to this case. 

I see no reason whatever to doubt the evi¬ 
dence of Ma Kyin that it was never her 
intention to make a gift of this land to take 
effect at once but that it was to take effect 
only after her death. Her evidence is 
strongly supported by the conduct of the 
parties. In the first place, there is no 
doubt that she wished this condition 
to be inse ted in the deed, and that it was 
only the advice given her by the petition* 
writer which led to its not being so inserted. 
The document that was subsequently exe- 
cutedto carryout her wishesis not admissi¬ 
ble in evidence for want of registration 
so as to affect the land. But the fact 
that such a document was drawn up can 
be proved, and that fact is relevant to 
explain the nature and character of the 
possession held by Ma Kyin subsequent 
to the execution of the deed of gift. The 
evidence would be relevant to show that 
Ma Kyin continued in possession and to 
receive the rents of this land in her own 
right and not astrusteefoT the three donees. 
Vatada Pillai v. Jeevarathnammal (i). 
It is admitted that the property remained 
in her possession, that she enjoyed the 
rents and profits of it, and that she is doing 
so still. A mutation of names was, it is 
said, effected; but mutation would not 
grant title to the land, and it is quite in 
accordance with the possibility that this 
gift was only made subject to this condition. 
It seems clear that Ma Kyin never agreed 
and never meant by the execution of the 
document to make an out and out gift 
absolute in its nature and intended to take 
effect at once. This evidence would not 
contravene the provisions of section 92 


n Ind. Cm. 9011 (1919) M. W. N. 7241 
,o 1 W 679; 24 C. W. N. 346: 38 M. I,. J. 3131 

Is A. Z J. 7 J 74 M 5 M U ® C.) 

04V 22 Born. t. R* 4441 4* A* 28J (P, C.J. 
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of the Evidence Act being admissible under 
the first proviso. Section 123 of the Transfer 
of Property Act applies. That section 
lays down the method by which it is essen¬ 
tial that a gift of immoveable property 
should be carried into effect. So far as 
Ma Kyin was concerned, all its provisions 
were complied with. I11 my opinion, it 
is not necessary to decide what was the 
effect of the execution of this deed subse¬ 
quently by Ba Chit. But, assuming for the 
present that he did comply with the re¬ 
quirements of sectioi 123, it would be a 
valid gift even though no possession was 
taken in pursuance of it. It is true that 
Burmese Buddhist Daw requires possession 
to effectuate a gift, but, it is clear that 
after section 123 of the Transfer of Property 
Act came into force, it is not necessary 
that a gift should be completed by delivery 
of possession. Hindu Daw also requires 
delivery of possession ; but it has been held 
that the rule as to possession has been 
abrogated by section 123. DJiarihodas vas 
v. Nistarini Dasi (2). This was followed 
in Balbhadra v. Bh wani (3), Bai 
Rambai v. Bai Mcini (4) and in Phul 
Chand v. Lakkhu (5). So far, therefore, 
as the form was concerned, this gift was 
complete, and nothh g further was requ re<i 

to make it effective. 

It has been urged that there was no 
acceptance on the paTt of the donees, but 
it is to be noted, that the provisions of 
section 122 of the Trai sfer of Property Ac 
have not been extended and that they 
do not apply to this case. But, even if 
they did, acceptance by the donees seems 
to be clearly proved by the fact that they 
went to the Registration Office to register 
the deed, and by the fact that steps were 
taken subsequently to effect the muta¬ 
tion of names in their favour. 

The next question to be considered is. 
What is the effect of the condition subject 
to which this gift was undoubtedly made? 
In ordinary cases, does this condi¬ 
tion require a reference to Burmese 



C. 446: 7 Inffi Dec* (N. s.) 297. 

C. 853; 11 C.W. N. 956; 6 C. h. J. 233 
B 234; 12 Ind. Die. (K. S ) 133. 

A. 3581 A- W N ( x 9°3) 70. 
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Buddhist Law and a decision in accord¬ 
ance with that law? In the ordinary 
case of a gift of immoveable property 
intended to take effect at once, in _ which 
the donees take possession and enjoy the 
rents and profits as owners by virtue of 
the gift there can be no question that 
Burmese Buddhist Law would not apply. 
Butthereis nothing in section 123 to sho%v 
that any of the other provisions of Burmese 
Buddhist Law are in any way affected. 
Where the Court has to decide any question 
regarding succession, inheritance, marriage, 
etc., the rule is that Buddhist Law is to 
apply in cases where the parties are Bud¬ 
dhists except in so far as such law has by 
enactment been altered or abolished. (Sec¬ 
tion 13 ( i) of the Burma Laws Act). There 
may be cases where the facts and circum¬ 
stances surrounding a gift necessitate the 
decision of a question regarding succes¬ 
sion or inheritance, and when that is 
the case, Burmese Buddhist Law must 
form the rule of decision. There is nothing 
in section 123 to abolish this provision 
of the Burma Laws Act. 

A Burman Buddhist cannot dispose of 
his property after his death by Will, and 
no Burman Buddhist can, therefore, under 
the guise of n akr g a gift, be allowed, in 
effect, to n ake a Will. He cannot set at 
naught the provisions of his personal law 
as to the inheritance of his property after 
his death.W .ere,therefore, his act in making 
a gift, owing to the circumstances under 
which it is made, or the concisions attached 
thereto, are such as to affect the succession 
to, or inheritance of his property after his 
death, Bhddhist Law must be resorted to, 
to arrive at a decision as to whether his 
action can be maintained, or is invalid. 

We have been referred to a series of deci¬ 
sions where this principle has been recog¬ 
nized. In Maung Pan U v. Ma Kyi Nyo 
(6), it was pointed out that the application 
of Buddhist Law depends on the circum¬ 
stances of each case, and that, while there 
is nothing to prevent a man from making 
a gift to one or more of his children in the 
presence of others, gifts made for the purpose 
of evading the ordinary rules of inherit¬ 
ance would be governed by Buddhist Law. 

W 8 In 4 , Cas. 12001 3 Bur. L. T. icj. 
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The same view was taken as regards Muham¬ 
madan Law in the case of Anna ma lay Chclly 
v. Mahomed Ismail (7). In Ma Pan 
Nyun v. Ma Hla Sein (8), it was held that 
questions as to the validity o Shinbyu gifts- 
are questions regardii g a religious usage 
and have, therefore, to be decided according 
to the Buddhist Law. In Maung Ba 
Maung v. Maung Pyu (9), it was held that 
where a gift involves questions of marriage, 
succession, inheritance or religious usage, 
the Buddhist Law will apply. 

There is thus a long course of decisions 
taking the view that I have expressed 
above, and we have not been referred to 
any authority holding the contrary view. 
If, therefore, it was the intention of Ma 
Kyi 11 to make a gift subject to the condition 
that it was only to take effect after her 
death, as has been established in this case, 
both by direct evidence and by the conduct 
of the parties concerned, the question 
arises as to whether the inheritance to her 
estate will not be affected and whether 
or not this gift is valid or ii valid as con¬ 
travening the provisions of BuddlnstLaw. 
The result is to alter the inheritance; 
in other w 7 ords, in respect of this land, 
the inheritance will go to the three conees 
which otherwise ought to go to them and 
Ba Chit in equal shares. If the gift is to be 
allowed to stand the result will be to alter 
the rule laid down by Buddhist Low as 
governing inheritance. That is clearly a 
question regarding ii heritance and Bur¬ 
mese Buddhist Law must form the rule or 
decision. 

It is no argument to s y that this gilt 
w r as made ten years ago, and that any 
gift may be said to alter the amount of 
property to be divided after the donor's 
death. It is open to any Burman Buddhist 
to make a g ft, or an alienation of some ot 
his property during his lifetime ; but it is 
not open to a Burman Buddhist to make 
a Will or a gift that would have the effect 
of disposing of his property after his death, 
contrary to the terms of Buddhist Law 
as to inheritance. 

(7) 23 Ind. Cas. 9031 7 h, B R. 123* 7 Bur, 
I#. T. 75. 

(8) 30 Ind. Cas. 665$ 8 L. B. R. 1901 8 But. 
h . T. 149. 

(9) 40 Ind. Cas. 854. 


t 
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This being the case, in my opinion, the 
gi.t was invalid and cannot be enforced at 
the instance of the appellant. It may be, 
although I do not decide this question, 
that the whole document was invalidated 
by the alteration effected in it by the addi¬ 
tion of a second donor and by the absence 
of attestation of its execution by him. 
Bit leaving that apart, the deed is, in 
my opinion, invalid as contravening the 
provisions of Buddhist Law. 

It was sought to be argued that the 
appellant’s husband,having become a rah an 
a id having died still a rahin, lost all share 
in this g.ft, even if it was valid. That 
plea was not raised in the pie-.dings, and, 
although it was set up in the grounds of 
appeal to the lower Appellate Court, we 
could not allow it to be raised in second 
appeal. 

In my opinion, therefore, the decision of 
the Court below was correct and must be 
confirmed, and this appeal dismissed with 
costs throughout. 

Beasley* J. — I concur. 

z. k. Appeal dismissed . 


MADRAS HIGH COURT. 

Second Civil Appeal No. 30 of 1921. 

April 19, 1923. 

Present :—Sir Walter Schwabe, Kt., 
Chief Justice, and Mr. Justice Co.eridge. 
BERA CHANDRAMM.A—• 
Plaintiff— appellant 

versus 

CHANDRAM NAGANNA and another 
—Defendants—Respondents. 

Custom — Succession—Dancing girls—Males and 
females, whether share equally. 

Amongst the dancing girls, or Devadasis communi¬ 
ty, in Southern India there is a well-recognised 
custom, contrary to the ordinary Hindu Law 
and usage, by which females share in inheritance 
equally with males. 

Second appeal against a decree of the 
•Court of the Subordinate Judge, Vizaga- 
patam, in Appeal Suit No. 225 of 1917, 
preferred against a decree of the Court of 
the District Munsif, Yellamanchelli, in 
Original Suit No. 5 J 4 ° f J 9 T 5 . 


Mr. K. Sundara Rao, for the Appellant. 

Mr. Y. Suryanarayana, for the Respond¬ 
ents. 

JUDGMENT. 

Coleridge, J. —The suit is in ejectment. 
The plaintiff was a purchaser in Court 
auction in Original Sait No. 627 of 1911 
of the suit property and he got possession,' 
but the defendants who were tenants, 
refused to execute a lease and claimed 
occupancy rights from seven persons 
who, they said, were the inamdars. 
The suit lands were nautch inant 
lands, and the in am was enfranchised in 
the no me of Midaila G.ngayya and Mad- 
dila B.issayya by Exhibit C in 1864. 
Adeyva and Chellayya were two members 
of the families of these two original inam - 
days, ana they mortgaged the property 
as theirs and the decree under which the 
sale took place was against them. 

The lower Courts have founa that these 
twe were members of a dancing girl family, 
of which there were nine members living 
and the District MUnsi?, on remand for 
a finding, held that Adeyya and Chellayya 
were entitled only to five-ninths, that 
this was all they had power to mortgage; 
and that this was all the plaintiff could 
recover. The lower Appellate Court ac¬ 
cepted the finding, that the mortgage 
would only bind the share cf these two, 
but disagreed with the lower Court that 
there was no custom amongst the dancing 
girls’ caste for females to share with the 
males; and, holding that the custc m had 
been established that females share equally 
with the males, he decreed only two-ninths 
to the plaintiff. Both Courts held against 
an alleged partition and we are bound 

by that finding. 

The only grounds of appeal here are 
(1) that the custom set up is not sufficiently 

established by the evidence, and (2) that the 
plaintiff’s predecessors-in-title had ad¬ 
verse possession. As regards the latter 
point, it is clearly not so, fer the property 
was held as tenants-in-Commcn by the mem¬ 
bers of the family. Also as to this point 
there was no plea, no issue and no evidence. 
As regards the former, it is true that only 
one old man speaks to the custom; but, 
he proves two partition deeds of the caste, 
in which the females shared with the males. 
It is not as if this was some strange new 
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custom; it is well recognised, on which we 
find in Thurston's Castes and Tribes of 
South India dealing with Deva Oasis 
al* page 127, Volume II, where he mentions 
as a recognised custom, that the sons and 
daughters inherit equally contrary to 
ordinary Hindu usage. We are, there¬ 
fore, satisfied that the lower Appellate 
Court was justified in finding the custom 
proved. 

The appeal, therefore, fails and is dismiss¬ 
ed with costs. 

Schwabe, C. J. —I agree and only 
wish to add this that, in addition to one 
witness aged 70, the first witness fcr the 
defendant, a young man it is true, stated 
* among dancing girls’ caste the males 
and females share equally.” Although 
the evidence of custom is not as definite 
or clear as it ought to be, and I have no 
doubt in this case it could have been, I 
think there is sufficient to justify the find¬ 
ing of the Subordinate Judge that the cus¬ 
tom was proved. 

v « N. v. Appeal dismissed. 


Mr. 7. C. Ray, for the Plaintiffs. 

Mr. M. Auzam, for the Defendants. 

JUDGMENT. —These are two suits heard 
together, being claims by two partners 
to re-open settled accounts under the 
following circumstances. 

There was a partnership and accounts 
were taken on the 26th June 1920 obviously 
on the footing that the partnership was to 
continue, as sums to a considerable amount 
were carried over to the next year’s account, 
instead of the retiring partners receiving 
their full share of the net profits. 

The plaintiffs state that at this time 
they had no intention of retiring from the 
partnership, but retired a week or two 
later, viz., on the 4th July, the principal 
partner having declared his intention 
to increase the shares of the partners other 
than himself and the plaintiffs. 

The defendants deny this and say the 
partnership accounts were taken on the 
26th June with a view to a dissolution 
and point to a discharge given on the 4th 
July in which it was recited that nothing 
was payable or receivable by either party! 
They also urge that, even on the plaintiffs’’ 
view of the case, this latter operated 
as a valid discharge inasmuch as it was 
written when the plaintiffs who jointly 
signed the letter in question had made 
up their minds to retire. 


RANGOON HIGH COURT. 

Civil, Regular Suits Nos. 419 and 420 

of 1920. 

April 30, 1923. 

Present:— Mr. Justice Young. 

G. ABDOOTA and another—Plaintiffs 

versus 

I. A. MAHOMED and others—- 


Defendants. 

Partnership — A ccounts , settled, 
opened—Share of retiring partners 
Mistake — Fraud. 


whether can be 
carried over — 


Where on the dissolution of a trading partne 
ship owing to the retirement of some of tl 
partners, accounts were taken and part of tr 
partners* share of the profits was carric 

, th * su ™ v,n g Partners to a new accoun 
field (1) that the action of the surviving pari 

tn fL a i nOU ? e ? either to a mu tual mistake 0 
n«. aud . tl : a ‘ in either «« retiring part 
«"and:* t0 a "Nation of the mi it a k 

ft wh . ole account was not impugne. 

•«ch.^1 6 “‘ i to f s? y ! he letirin8 partn6ra l63T 


The plaintiffs have onlv their unsupport¬ 
ed statements iu favour of their contention 
that they did not intend to retire on the 
26th June and this is denied by the de¬ 
fend cuts and I am not prepared to hold 
their story proved, especially as, in the view 
I take of the case, the prolongation of the 
partnership for these few days can make 
but a smill difference and the case is easier 
to decide on the defendants' allegation, 
that the accounts were settled on the 26th 
June with a view to a dissolution. I, 
therefore, hold that the partnership was 
dissolved on the 26th June 1920. That 
the accounts were taken on a wreng foot¬ 
ing is clear. It was a mere trading part¬ 
nership and the surviving partners had 
no right to cany over part of plaintiffs' 
share in the profits to a new account. 
This was either a mutual mistake or a fraud; 
in either case, the fraud or mistake must 
be rectified and if the defendants rely 
on_the joint letter of July 4th as a release, 
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1 11211 tlu v ij.ii t.) su>w c\ moderation and 
Ira ml will be piC 'iinv-vi- Dauiclls Chancery 
Practice, Oth E iti.,11, Volume I, page 421. 
I see, however, no reason to re-open the 
whole account which is not impugned 
so far as it goes. It will suffice if the plaiut- 
ifts be given leave to surcharge and falsify, 
Chancery Pra:tice by Daniell,page 420, and 
the matter must be referred to a Commis¬ 
sioner for the purpose. 


Z. K. 


Order accordingly. 


MADRAS HIGH COURT, 

Appeal against Appellate Order 

NO. 115 OF 1921 . 

March 20, 1923. 

Present :—Justice Sir Francis Oldfield, Kt., 
and Mr. Justice Devadoss. 
SRINIVASA nAICKER— Respondent 

No. 1 —Appellant 
versus 

The OFFICIAL RECEIVER of 
SOUTH CAnARA— Petitioner 

—Respondent. 

Provincial Insolvency Act {III of 1907), ,c. 34 
— Insolvency—Execution sale of insolvent's prop¬ 
erty before adjudication— Sale-proceeds—Receiver, 

r ^Wbere property belonging to an insolvent 
i9 sold i execution of a decree and the sale, 
proceeds are deposited in Court before the date of 
the order of adjudication, the amount deposited 
is excepted from the general provision contained 
in section 34 of the Provincial Insolvency Act 
of 1907, that property of the insolvent realised in 
the course of an execution should not be claimed 
by any person against the Receiver. 

Appeal against an order of the District 
Court, South Canara, dated the 29th 
August 1921, iu Civil Miscellaneous Appeal 
No. 14 of 1921, preferred against an order 
of the Court of the District Munsif, Manga¬ 
lore, dated the 20th January 1921 in I. 
A. No. 35 of 1920 in I. P. No. 51 of 1919 (I. 
P. No. ioi of 1919 on the file of the Court 
of the Official Receiver, South Canara). 

Messrs. B. Sita Ram Rao and K. Y. 
Adlga, for the Appellant. 

Mr. Lakshtninarayana Rai, for the Re¬ 
spondent. 


JUDGMENT.—\Ve think that this case can 
be opposed of on a much shorter ground than 
those accepted by the lower Appellate Court. 
The insolvent was adjudicated as such on 
15th November 1919. Before that, 
certain property had been brought to sale 
under a decree. The proceeds of the sale 
were in Court and they are the money, 
which has been the subject of the present 
proceedings and which the lower Appellate 
Court awarded to the Official Receiver. 
In doing so it has overlooked the dates 
and the fact that section 34 of Act III 
of 1907 was applicable. The property 
in Court had clearly been realised in the 
course cf the execution by sale or other¬ 
wise before the date of the order of adjudi¬ 
cation, and it was then excepted from 
the general provision that such property 
could not be claimed by any person against 
the Receiver. On behalf of the Official 
Receiver it has been suggested that not¬ 
withstanding section 34, the lower 
Appellate Court was entitled to go 
behind the language of the decree, in 
execution of which the proceeds in Court 
or a share in them were being claimed. 
We have not been shown any foundation 
for that; and we do not think that it is 
consistent with the object of section 34. 
Taking this view, we allow the appeal, set 
asiae the lower Appellate Court's oruer and 
restore that of the district Munsif. 

As the point, on which our decision is 
based, was not taken in the lower Appel - 
.late Court 1here will he no order as to 
costs either in the lower Appellate Court 
or in this. 

v. n. v. Appeal allowed, 

7 . K. 
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CALCUTTA HIGH COURT. 

Appear from Appellate Decree 
No. 1979 of 1920. 

June 26, 1923. 

Present: Sir Lancelot Sanderson, Kt., 
Chief Justice, and Justice Sir Thomas * 

Richardson, Kt. 

DAKSHINA RANJAN GHOSE— 
Defendant—Appellant 

versus 

OMAR CHAND OSWAL— Plaintiff- 

Respondent. 

Civil Procedure Code (Act V of 1908), s. 80— 

wt^t::Liy bl,C fi ^-No„ce 

a nWn r tiff n - tit , Uting , a 4 SUi ^ against a public officer 

xt col.r^ 1 ‘ he P " blic officcr - ted 

Shahcbzadec Shahunshah Begum v Pereusson 

7 C iaSL^ f eC - < *”• dlsseited ST' 

Raghubans Saha, y Phool Kumuri, 3i C. n 3 0) 

I C. L. J. 542, distinguished. 

Jogendra Nath Boy Bahadur v. Price ->. C 

vwy&ss mttjrs&si 

«r^ PP ! al T aSainst a decree of the Sub¬ 
ordinate Judge, Second Court, Mymen- 

th n f h 'f't i | tel lr tlle 2Ist J Ulie 1920 ' affirming 
that of the Munsif, First Additional Court, 

at Jamalpore, dated the 26th Hay igi g 


N ? th Ra ^ nd ^meudra 
Mohan Majumlar, for the Appellant. 

AW? B P J0h ‘ l ClMkerbuUyzud Birendra 
lUtmar De, f 0 r the Respondent. 

_ JUDGMENT. 

Sanderson, C. J.— This is a second 

appeal by the defendant from the luck- 

TudL° f tJ M Iearued Second Subordinate 
Judge of Mymensingh. 

Chand o’ 1 '* i' Va l br ° U8ht by one Omar 

Dharm ^ ’ 3 h ° WaS a trader of ta e 

JJhannakura Bazar, against the Sub- 

nspector of Police of the Islampore thana 

to recover the sum of Rs. 75 which it 

fr?n■ tl t le « < J efendar r t had extorted 

unto a by placir ‘S the plaintiff 

to the ,T ongfuI arrest and tak -ug tum 

to more ttf aad detainin S hi ™ there 

/«. ore thin an hour. 

WW i te J! aS ? . further claim for Rs. 50 
w? ' “ dama S es for the 




The two points which the learned Vakil 
who appeared for the appellant, has taken 
a e, first, that the defendant was a public 

0 .. r j? lld ln exe cutmg the arrest of the 
plamtilt lie was purporting to act in Ins 
oinciaJ capacity and that, consequently 
by reason 1 of the provisions of section 80 
ot tlie Code of Civil Procedure the plaint- 
iff could not institute this suit until the 
expiration of two months next after notice 
in writing to the defendant ; that no such 
notice was given and that, consequent^ 

the suit would not lie. The other point 
was that the payment of the sum 0 f Rs. 

ni^ + !? res , ldt of a bargain between the 
plaintiff on the one hand and the defendant 

in and ^ at plaintiff was 

in pari delicto with the defendant and 

consequently, the plaintiff was not entitled 
to recover m this suit 

The learned Vakil, after further consider¬ 
ation, admitted that he could not press 
he second point, havmg regard to the 
findings of fact of the learned Subordinate 
Judge, which were to the effect that the 
plaintiff purchased his release by payment 
to the defendant of the sum of Rs 75Cder 
coeraon, or putting it i„ other words, that 

iff hv b n| 7:) WaS i extorted from the plaint- 
iff by placing him under a wrongful arrest 

taking him to the thana and detaining 

hnn there. There is, therefore, one * 3 . 

onlyto be consitferecli„ this appeal,a„d that 
the question whether the defendant 
was entitled to notice under section 80 

of the Civil Procedure Code before the 
suit was instituted. 

For the consideration of this point it 

.s necessary to state a fewfacts. It appears 

chand P o SOI ‘; Wh ° gaVe the name Amar- 

bezzled / W “ ’ W f S T , aUeged t0 fiave em¬ 
bezzled a sum of Rs. 275 from the shot. 

and^hePab^ 3 ?? £gar walla of Sunari 
and then absconded. Endeavours were be- 

abi“d de the p ol ic o to find the 
made n at er Bit PPareiltI T’ an enquiry had been 

nade at Bikanir with no result. An en- 

result Wa r h tben “ ade 111 Calcutta with no 

tntb!'d rhe - n an e qury sli P was sent 
to the Superintendent of Police at Mymen¬ 
singh and he sent it to the Sub-Inspector 
of Is la inpur, w h 0 is the defendant in this 
case, with the note “to enquire and re! 
Port. Apparently, attached to this slip 

there was the report of the Bikanir Police 
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j A >- OTIOSE P. OMAR CHANDOSWAL. 
wivch were with the de- to the claim of 


and the papers " - —• - 

feudaut described the absconder, It was 
the defendant’s ca^c that, havmg regard 
to the information contained m these 
papers and in the enquiry slip, he took 
action under section 54 of the Code of 
Criminal Procedure and arrested the plain¬ 
tiff. It appears that he went to the shop 

of the p’aintiff on the morn.up of -he 
22nd of March 1918 accompanied b> some 
chowkidars and constables, that m sp.te 
of the protest of the plamtift and some 
other persons, who are described b> ' 
learned Judge as respectable inhabitants 
of that p'ace. the p'.amtiff was taken in 
the custody of a constable to the thma 
that at the than a the defendant demand¬ 
ed a sum of Rs. ico as a condition tor tue 
release of the plaintiff that after some 
bargaining with the plaintiff and others 
who had accompanied the plamtiff to the 
tham, it was agreed that the defendant 
should receive Rs. 75 and one of those 

who had accompanied the wen 

to his place of business, obtained the money 
M was pa'd to the defendant and then 
the plaintiff was released on baU. 

N)\v the learned Subordinate Judge 
has found that the defendant ought to have 
known that the plaintiff was not the 
absconder. He said, “ The refendant h id 
this document in his hand and a look at 
the man would satisfy lvm that the plaintiff 
was no? the absconder.” Further he sa-d. 

- Tn? Plaintiff had his firm at Dharma- 

SZ.’» Ot •• I 

nnt dwell upon this at. any greater detail 
not d wel ' ol*’ , j that the conduct 

»» “ k *< i r' 1 ”.s 

j., fr m the beginning to the end, and that 
fif arrested the plaintiff having good reason 
to believe him to be innocent and ret use a 
to crant him bail at the shop; an<l, und 

th eL circumstances, thelearnedSuboid.nate 

Judge made a decree for the ^ovey 
L 75 and ai^nrthe^decree iorj, 50 

as -..ainages w h 0 appeared for 

The learned V ’ - tte ^ that the point 
the appellant has d the omission 

»«» »p« 


co ine ciaun 01 Rs. 75 because when the 
defendant demanded and obtained the 
Rs. 75 u uler coercion nobody could sup¬ 
pose that lie was purporting to act in ms 
official capacity in so demanding and 
obtaining the Rs. 75 and, consequently^ 
the decree which the lower Appellate Court 

has made in favour of the plamtiff for the 
Rs. 75 must remain undisturbed. # 
But the learned Vakil raised the point 
with regard to the claim for Rs. 50 com 
pensation or damages for the wrongful 

^ The learned Subordinate Judge held 
that the defendant was not entitled to notice 
under section 80, because he said, sec¬ 
tion 80 of the C vil Procedure Code is meant 
for the protection of Government Office s 
acting in good faith in lawful discharge 
of their duties: But it does not apply 
to cases of mala fide acts perpetrated by 
Government Officers taking advantage 
of their position and abusing the salutary 
provisions of law as engine of torture as 
has beet done in the present case, lbe 
law is clear on the point. The ruling in 
Peary Mohan Das v. Weston (1) does not 
en itle the defendant to any not ce in the 
present case, so this point also is dec ded 

against the appellant. ” 

Speaking for myself, with great res pec 

to the learned Subordinate Judge, I am ot 
opinion that that decision is wrong, ine 

words of the section are plain. In this case 

the material words are these : No suit 

shall be instituted.against a public officer 

in his official capacity until the expiration 
of two months next after notice in writing 

has been . . . .delivered to him...... 

On the facts ot this case there is no doubt 
that the defendant was a public office , 
and on the facts which I have already 
stated, in my opinion, there is e quaiy 
no doubt that the act, namely, the arresr 
of the plaintiff, was an act purporting to 
be done by the defendant in his official 
capacity : and, consequently, in my judg¬ 
ment, the defendant was entitled to notice. 
The decision of the learned Subordinate 
Judge implies the importation of words 
into the section which cannot be found 


(1) 13 Ind. Cas, 7**1 16 C * W * N ‘ 1451 13 C ** 

b. J* ...... > 
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there. He would read the section as if it 
were “in respect of any act purporting 
to be done by such public officer bona 
fide in his official capacity. ” l tl m y judg¬ 
ment it is not legitimate to construe t he 
section by importing into the section words 

which do not appear in the section. For 
the purpose of my judgment it really would 

further " eCe3Sary for me to say any thing 

It is desirable, however, i„ ,„y judgment, 
to r efer to the case which was mentioned 
by the learned Subordinate Jud e That 
was a decision of Mr. Justice'Letcher 

" th f . ca5 ®° f Pe2r y Mohan Das v. IIVs- 
„ ' .{ h ® Passage which is relied 

upon by the Subordinate Judge is to be 

“ fu P , a ?° 2I4 *' which ru >s as follows; 
... XT ‘ ss " e ls whether the defendants 

were entitled to notice of this suit under 

lf‘“ 80 of tbe Code of C vil Procedure. 

nffi-« y = 0P i I?l0n hey were not - A public 
offiersucdm respect °f an act done in bad 

faith is not entitled to notice under sec- 

g‘° n , I 0 ' o Tlie decisi(ms in this Court of 
Siihebzadee Shahanshah Beglim v Fergus- 

V (2), and Raghubans Sahai v Phool 

SC p-Mta 

bam Sahai v. Phool KuLT ( 3 , 7 ,/my 
judgment, is no authority f 0 r the proioo- 

I ^“th W “ ;Ch th 1 lear,ied J udge enunciated 
Begum TV SMebzndec Shahanshah 

Z tW ■ F ‘ r Snsson 2 , the judgment 
was dehvered by Mr . J ustice Cunningham 
and it contains some statements which 

Fletcher P1 b ? ^ ° P ‘! lion of Mr - Justice 

Siot o 8 f a t d hat e c e a:e * neCMSaTy for the j 
^1*1_ • • * • ' 


i.i a* i • jubLiee l« etcher 

iu d mv a ^L Mr, 4- JuStice Cu "n>ngham are, 
decision J 1,100 distent with the 

a,;„ j 


: case the lower Court had not arrived at 
> any fi , nd >nss of fact because the leaned 
i bub^rdinate Judge dismissed tJie suit -n 

he grouad that the defendant was entitled 

as a public officer to two months’ notice 
5 * Uer sect * 0 i 424 of the Civil Procedure 
• Code of 2—previous to the institution 
1 of the suit the acts complained cf havh.g 
: been done by the defendant in his offichd 
capacity. It is material to notice that the 
, allegation it. the plaint was that the defendant 
. llegaUy-and maliciously caused the plaffit- 

®*. t0 f b J arr «ted 1 and, in the judgment 
it is stated that, the plaintiff charts 
that t h , s act was illegal and malicious 

saidt e hfs rUe “T>f S judgment 

saia cnis, fne learned PJe'uW f 
appellant contends that as the act « a 'd 
to have been done maliciously, section^ 
does „ot apply, and that that section only 
apphes to acts done inadvertently and as 
authority he cites the case 0 f a 

Xaere S cerf“' i f" !/ ' Beg “ m v - F ^S“sson (2) 
Tnere certainly are some remarks of Mr 

Justice Cunningham which would lend c * 

Port to tlhis contention, but llmt “tas P ‘ 
case of a very different descrinti, a 
this and we think the remarks made must 
!. , taken .m connection with the farts nf 

that particular case, and not as 0 f general 
application.” “This is a cas* „f° 

of any instance, certainly no l 

has been cited to us. in whirhit t 5 ase 
held that the section does not * - laS been 

tortious act done bv him ; n j, c ~ h . a 
capacity. The section does hot « 
us to warrant the drawing of anv^fT f ° 
tion between acts of tlrs d , st . IIlc ' 
inadvertently or otherwise “ r k d done 
the decision'in thatca se a „7 TT V 

respect to Mr. T„st,V„ W ' th S rea t 


d h tht Pi f ioUS ° f hr. Justice F etcher respeliTtTV" Tusti^ri t" d ' v'**'great 
mv a il?!:. ,U ? tice Cunningham are, agree with tij deck,' V\W , do n . ot 


S 3 

32 C ‘ * 130 ! 

(4) a 4 C. 584; i 


Iud. Dec. (n. s.) 871. 
I,.J. 542 . 


584> 12 Ind. Dec. (n. s.) 1058 


a ^ rT 6crwn^ 




agree with the decision in ^ d , 0 aot 
seems to^ne fhTtl 

iftlie 'seS-tT ?£**** 

that the decision w i g!ad , to fi nd 

CoSts 6 wo uld °bTs°Sl 

deal of time would be saved?' 3 great 
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The matter does not end there, because 
the learned Vakil drew out attention to 
a Fall Bench ease 111 the Maaras High Court: 

Sun ,nthala Keti Rcddi \v Polhuri Suobiaii 
(5) ; the head-note of which :s:_ A public 
officer is entitled to notice oi suit under 
section So of the Civil Procedure Code, 
even if in the discharge of his duty, he has 
acted villa .fide-" That decision con¬ 
firms the view which i have taken of the 
wirds in section So ; ana the result is, 
as X have already saul, that i am unable 
to a^ree with the decision of the leatnea 
Sab rdi iate Judge by which he held that 
it was not necessary for the plat:id 'ft o y .e 

the utice, prescribed by section So befoie 

bringing a suit against the defendant, 
because it was proved that, ah hough the 
defendant purported to act in his official 

capacity as a public officer, he had acted 
mala fide. 


[ 19*3 


In View of tile conclusion at which I 
have ar ived as to the proper interpreta¬ 
tion of section 80, the only question on this 
point is whether the arrest of the plaintiff 
was an act purporting to be done bY the 
defendant as a public officer m us o&ia 
rinacity. On the facts of the case 1 
lfave no doubt that the arrest was an act 
vmr Dor tine to be done by the defendant 
SsTpubUc officer in his official capacity 
and consequently, the suit so far as the 
claim for the Rs. 50 is concerned could 
not be instituted until the expiration of 
„ lont hs next after notice m writing was 
Given Inasmuch as 110 notice was given, 
f x my judgment the claim of the plaintiff 
for the sum of Rs. 50 as compensation 
nr damages for wrongful arrest must fail, 
mid the appeal in respect of that claim 
must be allowed and the suit in respect 
thereof should be dismissed. 

T emnrli as the appeal has succeed¬ 
ed as to a part of the plaintiff’s claim and 
failed as regards the other part we make 

f nrder as regards the costs of this appeal, 
no orde re with the order as to the 

Sf « £ l0 7Lt agtee Wh 2 "Sf ^ 

seS 1 case even though the defendant knew 

V«4 W B '>* 


that he was arresting the wrong person 
and was in that sense acting mala fi'de 
he was, in my opinion, purporting to act 
as a public officer, 1 hat is, as a public officer, 
within the meaning of the section 80 of the 
Civil Procedure Code. That being so, the 
defendant was entitled to notice of this 
suit, so far as it is a suit for damages 
for wrongful arrest or false imprison¬ 
ment. • 

Our attention has been called to no 

decision binding on us with which this 
concluson is in conflict. Not only so. 
But the view that the words of section 
80 should receive their natural meaning 
is supported by the decision of Court 
in Jogmdra Nath Roy Bahadur v. Price \ 4 )» 
winch is binding upon us and which has 
been approved by a Full Bench of the 
Madras High Court in Samanthala Kott 

Reddi v. Pathuri Subbiah (5). 

The case of Sasanha Sekhar Bauerjee 
v. Sudhangsu Mohan Gattgtdi ( 6 ), to which 
reference was made on belia f 01 the res¬ 
pondent turns upon section 363 of the Ben¬ 
gal Municipal Act, 1884,the terms of which 
differ materially from those of section 80 
of the Code. 

With these observations I agree with 
the order which my Ford has made. 


K. s. d. 


Appeal allowed in part. 


(6) 59 Ind. Cas. 5721 24 C. W. N. 89TJ 48 

C. 45- 
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GAR4B1N1 KUMARIN r. SORJA NARAIN SIN-B 

PATNA HIGH COURT. 

Let'ieks Patent Appeal No. 23 op 192 >. 

August 16, 1923. 

Present:— Sir Dawson Miller, Kt„ Chief 
Justice, and Justice S.r B. K. 

Mullick, Kt. 

Stimuli GARABINf KUMARIN 

AND OTHERS—PLAINTIFFS 

—Appellants 

• versu; 

: SURJA NARAIN SlNG'-l and others 

—UEF^NDVNTS—R?SP 'NDENTS. 

Civil Procedure Code ( Act V of 1908), O. 
XLVII, rr . 1, 4, 7— Application for review — 
Incorrect exposition of law. whether sufficient 
reason—Order granting review, when appealable. 
—Suit for declaration that decree collusive — No 
present loss to plaintiff—Suit, whether main¬ 
tainable. 

The production of an authority which 
was not brought to the notice of the Court at 
the hearing and which lays down a view of the law 
contrary to that taken by the Court is not a 
sufficient ground for a review and an order 
granting such a review is appealable, [p. 179, 
col. 1.] 

Chhajju Ram v. Neki, 72 Ind. Cas. 566; 26 

C. W. N. 697. 30 M. L. T. 295; 41 P. L. R. 

1922; 3 P. L- T. 435; (1922) A. I. R. (P. C.) n>; 

16 L W. 37; 17 P- W R. 1922; 3 L. 127; 43 M. 
L.J. 332 24 Bom. L. R.1238; 4 U P. L. R. (P. C.) 
991 3 b C. L- J. 459 (P. C.), followed. 

A suit by the transferee ri a recorded tenaut 
of a non occupancy holding for a declaration 
that a decree obtained by the landlord against 
the tenant for a rate of rent higher than the 
actual rate, was fraudulent and collusive and 
should be set aside, is not maintainable un¬ 
less it can be shown that the transferee has 
suffered actual damage, [p. 178, col. 2.] 

Asarfi Singh v. Ram Khelawan Sinha, 49 

Cas - 7 8 5 ; 4 P- b. J. 115; (1919) Pat. 49 
(P. B.g distinguished. 

Letters Patent Appeal from the judg¬ 
ment of Mi. J stice Adami, dated the 
3 rd July 192^. 

Mr. S. iV. Dutt, for the Appellants. 

M . N.C. Ghosh, for the Respondents. 

. ’ JUDGMENT. 

. )^* . The question for 
aecisioa.m . this appeal is r whether an 
order, passed by - the Munsif of Raghu- 
nathpur .granting a review of a judgment 
and a-decree -reversing the decision 
previously arrived at can stand. 

12 


not Rs. 31 as 
Pending the 
obtained an 
The landlords 
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The appellants, who are the plaintiffs 
in the suit, are the purchasers from the 
recorded tenants of a 12-annas share in the 
latters’ non-transferable occupancy hold¬ 
ing the rent . of which they allege 
was Rs. 14. The landlord sued the tenants 
who had retained the other 4 annas in 
the holding for arrears of rent of the whole 
holding alleging the same to be at the 
rate of Rs. 31 and obtained a decree 
and In execution had the holding ad¬ 
vertised for sale. The plaintiffs were not 
parties to that suit. Before the sale took 
place, the plainti r s institi ted a suit before 
the Munsif claiming a declaration that 
the decree obtained by the landlords 
against the recorded tenants was collusive 
and fraudulent and should be set aside 
alleging that the rent was 
decreed but Rs. 14 only, 
hearing of the suit they 
injunction staying the sale, 
and the recorded tenants from whom the 
plaintiffs had purchased their 12-annas 
share in the holding were impleaded as 
defendants in that suit. 

1 he Additional Munsif to whose file the 
suit was transferred for trial decided that 
the decree was obtained by collusion 
betwee 1 the landlords and the tenants 
but that the plaintiffs had no cause of 
action as they had not been dispossessed 
and. had suffered no damage and were not 
entitled to apply f 0 r a declaration that a 
de ree passed in a suit to which they 
were not parties was frau ule-1 ard col¬ 
lusive and should be set aside until they 
had suffered some actual damage bv dis¬ 
possession. and as they had rot' been 
actually dispossessed of tleir property by 
sale in execution of the decree he coi- 
sidered that the suit was premature and 
not maintainable at that stage. For this 
proposition he relied up 0 r the sntborily 
of Ganunath Salfiathy v. Harihr r Pandhi 

^ e . *«cts of that case were some- 
what similar. The transferee; of a portion 
o a non-transferable. occupancy bcJd’rg 
also sued the landlords for a declaration 
that a rent-decree obtained by them 


J 1 ), 1 / Ind. Cas. 359; (1918) Pat. 289; 5 P. L. 

w • 232. • - 
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against the tenants, the transferor of 
the plaintiffs, was fraudulent. It was not 
shown that the plaintiffs had suffered any 
damage by reason of the decree but it was 
said that they might be dispossessed if 
the decree were executed by sale of the 
holding. It was not suggested that the 
plaintiffs in that case had at the time 
of suit suffered any actual damage by 
the decree beyond the apprehension of 
being dispossessed and it was held that as 
the landlords had not up to that time 
dispossessed the plaintiffs and it was not 
known whether they would do so, the 
right to a declaration under section 42 
of the Specific Relief Act did not arise. 
In the course of the judgment it was 
stated: "Here the landlords have not 
yet dispossessed the rlaintiff and it is 
not known whether they will do so. Wi en 
that time comes it will be open to the 
plaintiffs to adopt such remedies as the 
law gives them but before that time comes 
the plaintiffs are not entitled to a declara¬ 
tion that a tenant alleged by the landlords 
to be their tenant is not in fact their 
tenant and that a decree obtained by 
the land'ords against their alleged tenant 
is fraudulent. Paving no legal title or 
interest which the landlords are concerned 


the decision was incorrect. 1 agree that 
t}ie transferee has suffered actual 
damage or if he has been obliged to 
deposit the decretal amount in a iraudulent 
rent suit to preserve his property, 
which comes to much tie same thing, 
e would be entitled to maintain an 
action to attack tiie decree as fraudulent 
but I do not consider that the judg¬ 
ment in the earlier case, in which I 
as a member of the Bench concurred, 
intended to Jay down the proposition 
attributed to it by the Full Bench 
decision. However that may be, the 
Full Bench decision was not drawn to the 
attention of the learned Munsif, and he 
dismissed the suit upon the ground that 
ti e plaintiff had at the date of its in¬ 
stitution suffered no namage as he had 
not been dispossessed and had no cause 
of action. The piesent suit was tiied 
on the nth June 1919. The Full 
Bench case was decided in December 
I 9 1 ® and was repoited in the authorised 
reports on the 28th February following. 
There was no reason, therefore, why, with 
ordii ary care, the decision should not 
lave been drawn to the attention of 
the Court by the defendants* Pleader. 


to deny, the plaintiffs cannot invoke the 
operation of section 42 of the Specific 
Relief Act in this suit.” i n a ’ater case 
Asarfi Singh v. Ram Khelawan Sinha '2) 
decided by a Full Bench consisting of 
three Judges of this Court in 1918 it was 
decided that such a suit was maintain¬ 
able before the plaintiff had been dis¬ 
possessed if in fact he had suffered damage 
by the decree, and it was held that .n 
so far as Gananath Salpathy v. Harihar 
Panihi (1) purported to decide (1) that 
even if the transferee nas made a 
deposit, or (2) even if the transferee has 
suffered actual damage by an infraction 
of his legal rights, irrespective of whether 
pecuniary damage has been sustained or 
not, such transferee cannot maintain an 
action to attack the fraudulent decree. 


U) 49 Ind. Cas. 785 4 P. I,. J. X15; (19I9) 
pat. 40 (*• B.). 


There was no appeal from the Ad- 
rational Munsif s decision but the 
appellants applied on the 20th June 
in the Court of the Additional Munsif fer 
review of judgment stating that the 
Court had dismissed the suit as not 
being maintainable on the basis of a 
decision which had been subsequently 
overruled by a Full Bench decision of 
the same Court. The application for 
review then proceeded as follows: ”It will 
appear from the facts above stated 
that the present suit is maintainable. 
At the time of the trial of the suit 
the petitioners could not place the afore¬ 
said Full Bench ruling before the Court 
as they were not aware of it. It is, 
therefore, prayed that the aforesaid Full 
Beuch ruling may be referred to and 
that the suit may be decreed after 
setting aside the order of dismissal." Tte 
office of Additional Munsif having been 
abolished tie application was heard 
by the permanent Munsif in August 



Volj 75i Indian CASBfe 



GARABINI KUMAR IN V . SURJA NARAIN SINGH. 


The learned Munsif allowed the appli¬ 
cation for review on the ground that 
his predecessor had committed an error 
of law. He considered that O. XI, VII, r. 1 
of the Civil Procedure Coae was wide 
enough to include sucn a case. Having 
arrived at this conclusion, he considered 
the effect of the Full Bench decision 
in Asarfi Singh v. Ram Khelawan Sinha 
(2) and found that as the landlords 
by collusion with the tenants had obta red 
a decree for a rate ot rent higher than 
the actual ra f e, this afforded sufficient 
ground in itself to give the p’aintiffs 
3. cause of action and passed a decre? 
in their favour declaring that the decree 
obtained in the rent suit was fraudu¬ 
lent and collusive and should be set 
aside. 

The defendants appealed to the Subor¬ 
dinate Judge who held, first, that no 
appeal lay from the decision of the 
Munsif, and, secondly, that the Munsif 
was right in holding that the suit 
was maintainable. 

A second appeal was preferred to this 

1 v y hichwas beard by Adami, J., who 
held that at? appeal lay against the 
oraer granting the application for revuew 
and, secondly, that the production of an 
authority which was not brought to the 
notice 01 the judge at the hearing 
and which lays down a view of the 
law contrary to that taken by the 
Jucge was not a suffic ent ground for 
granting a review. He considered that the 
decis.on of the Privy Council in Chhajju 

Ra ™ v * Neki (3) concluded the matter 
and ^ allowed the appeal. Prom that 
decision the present appeal has been 
preferred to th s Bench by the plaintiffs. 

~ a hr C . ontended i inthe fir st place, 
hat O. XI,VII, r. 7 of the Civil procedure 


Code, which limits the grounds upon 
which an order granting an application 
for review may be objected to in appeal, 
precluded the respondents from ques 
tioning the propriety of the order in 
tbs case, and, secondly, that the 
decisions of the Munsif and of the 
Subordinate Judge on appeal accurately 
interpreted the law as laid down in 
Asarfi Singh v. Ram Khelawan Sinha 
(2) and applied it to the facts of this case. 
Under. O XLVII, r. 7, apart from any 
question of limitation, the only grounds 
upon which it is permissible to object 
to such an order are that the application 
is in contravention either of the provi¬ 
sions of rule 2 or of the provisions of 
rule 4 of the Order. Rule 2 does not 
apply. By rule4, proviso (b), it is provided 
that no such application shall be gianted 
o i the ground of discovery of new matter 
or evidence which the applicant alleges 
was not within bis knowledge or could 
net be adduced by him when the decree 
or order was passed or made, without 
strict proof of such allegation. Before 
considering the eftect 0 f this rule, it is 
necessary to bear in mind that rule 1 of 
the Order lays down the grounds upon 
which a review of judgment may be 
applied for by a person aggrieved by the 
decree 0 r order. These are (a) the dis¬ 
covery of new aud important matter or 
evidence which after the exercise of due 
diligence was not within his knowledge 
or could not b e produced by him at the 
time when the decree was passed or 
order made, or (b) on account of some 
mistake or error apparent cn the face of 
the record, or [c) for any other sufficient 
reason. It was contended that rule 4 did 
not apply as the ground of the applica¬ 
tion in this case was a mistake or error 
apparent on the face of the record and 
not the discovery of new and important 
matter or evidence. It is necessary to 
consider, therefore, whether where the 
judgment sought to be reviewed is based 
upon a wrong application of the law this 
constitutes a mistake or error apparent 
o n the face of the record. There are 
undoubtedly decisions of the Courts in 
India which support the view that a 
wrong application cf the lav. constitutes 
an error on the face of the judgment* 


# 

( 3 ) 72 lad. Cas. 566; 26 C. W. N. 697 
7 * V 2 95 ; 41 P. I,. R. IQ22- * P 

£ 3 WR* L (P * C ) 11 2; 16 t. W. 
I *922; 3 U. 127; 43 M. L. J. 312- 2 

459 (P? 3 cV u - p - r - R ( p - c > « s Sc 
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against the tenants, the transferees of 
the plaintiffs, was fraudulent. It was not 
shown that the plaintiffs had suffered any 
damage by reason of the decree but it was 
said that they might be dispossessed if 
the decree were executed by sale of the 
holding. It was not suggested that the 
plaintiffs in that case had at the time 
of suit suffered any actual damage by 
the decree be} r ond the apprehension of 
being dispossessed and it was held that as 
the landlords had not up to that time 
dispossessed the plaintiffs and it was not 
known whether they would do so, the 
right to a declaration under section 42 
of the Specific Relief Act did not arise. 
In the course of the judgment it was 
stated: “Here the landlords have r.ot 
yet disp 0 :se.»sed the rlaintiff and it is 
not known whether they will do so. 'Wi en 
that time comes it will be open to the 
plaintiffs to adopt such remedies as the 
law gives them but before that time comes 
the plaintiffs are not entitled to a declara¬ 
tion that a tenant alleged by the landlords 
to be their tenant is not in fact their 
tenant and that a decree obtained by 
the land'ords against their alleged tenant 
is fraudulent. Paving no legal title or 
interest which the landlords ar e concerned 


the decision was incorrect. 1 agree that 
’1 the transferee has suffered actual 
damage or if he has been obliged to 
deposit the decretal amount in a iraudulent 
rent suit to preserve his property, 
winch comes to much tie same thing, 
he would be entitled to maintain an 
action to attack the decree as fraudulent 
but I do not consider tv a t the judg¬ 
ment in the earlier case, in which I 
as a member of the Bench concurred, 
intended to lay down the proposition 
attributed to it by the Full Bench 
decision. However that may be, the 
Full Bench decision was not drawn to the 
attention of the learned Munsif, and he 
dismissed the suit upon the ground that 
tie plaintiff had at the date of its in¬ 
stitution suffered no carnage as he had 
not been dispossessed and had no cause 
of action. The piesent suit was tiled 
on the nth June 1519. The Full 
Bench case was decided in December 
1918 and was reported in the authorised 
reports on the 28th February following. 

I here was no reason, therefore, why, with 
ordii ary care, the decision should not 
have been drawn to the attention of 
the Court by the defendants * Pleader. 


to deny, the plaintiffs cannot invoke the 
operation of section 42 of the Specific 
Relief Act in this suit." I n a 7 ater case 
Asarfi Singh v. Ram Khelawan Sitiha '2) 
decided by a Full Bench consisting of 
three Judges of this Court in 1918 it was 
decided that such a suit was maintain¬ 
able before the plaintiff hr.d been dis¬ 
possessed if in fact he had suffered damage 
by the decree, and it was held that in 
so far as Gananath Satpathy v. Harihar 
Panihi (1) purported to decide (1) that 
even if the transferee uas made a 
deposit, or (2) even if the transferee has 
suffered actual damage by an infraction 
of his legal rights, inespective of whether 
pecuniary damage has been sustained or 
not, such transferee cannot maintain an 
action to attack the fraudulent decree, 


(2) 49 Iud. Cas. 785 4 P. I,, j. n 5; ( I9 f 9 ) 
pat. 49 (F. B.). 


There was no appeal from the Ad¬ 
ditional Munsifs decision but the 

appellants applied on the 20th June 
in the Court of the Additional Munsif fer 
review of judgment stating that the 
Court had dismissed the suit as not 
being maintainable 011 the basis of a 
decision which had been subsequently 
overruled by a Full Bench decision of 
the same Court. The application for 

review then proceeded as follows: "It will 
appear from the facts above stated 
that the present suit is maintainable. 
At the time of the trial of the suit 
the petitioners could not place the afore¬ 
said Full Bench ruling before the Court 
as they were not aware of it. It is, 
therefore, prayed that the aforesaid Full 
Bench ruling may be referred to and 
that the suit may be decreed after 
setting aside the order of dismissal.* Tl- e 
office of Additional Munsif having been 
abolished tie application was heard 
by the permanent Munsif in August 

1919. 
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Mullick, J.—Defendants Nos. 2 and 3 
are the recorded tenants of an occupancy 
holding of which the defendant No. 1 is 
tire landlord. Defendants Nos. 4, 5, 6 and 
7 are said to be un-recorded tenants who 
have an interest in the holding jointly 
with defendants Nos. 2 and 3. The plaint¬ 
iffs have purchased a twelve-annas share 
in the holding from defendants Nos. 2 
and 3 and allege that the rental of the 
holding is Rs. 14 per annum but that the 
defendant No. 1; in collusion with defend¬ 
ants Nos. 2 and 3, obtained a decree at the 
rate of Rs. 31 per annum in execution of 
which he caused the holding to be attached 
and proclaimed for sale. The plaintiffs 
thereupon brought a suit in the Court of 
the perma ent Mum if of Raghunatbpur 
for a declaration that they had purcnased 
the jamai right to the extent of 
twelve-annas in the holding and praying 
that the sale should be declared collusive 
and fraudulent and that an injunction 
should be issued restraining the defendant 
No. 1 from executing the decree. The suit 
was transferred to the Additional Munsif 
of Raghunathpur who dismissed it on the 
nth June 1919 on the ground that the 
plaintiffs had shown no cause of action. 
An application for review was then filed 
before the Additional Munsif but upon 
his Court being abolished the application 
was neard by the peimanent Munsif who, 
on the 22nd of August 1919, set aside the 
decree of the Additional Munsif. The 
ground for the reversal of the decree was 
that the bull Bench decision of this Court 
in Asayfi Singh v. Ram Khda-tan Sin ha 
(2) had overruled Gananath Sat pa thy v. 
Harihar P indhi (1) upon which the Addi¬ 
tional Munsif bad acted and that the mere 
passing of a collusive decree was a suffi¬ 
cient cause of action. On appeal the 
Subordinate Judge of Manbhum affirmed 
this decree and the defendant No. 1 there¬ 
upon appealed to the High Court and on 
the 3rd of July 1922 Mr. Justice Adami 
decreed the appeal on the ground that the 

P er . m ^ nen ^ Munsif had acted without 
jurisdiction and upon insufficient grounds 
in reviewing the judgment of the Addi¬ 
tional Munsif. He accordingly rest< red 
the decree of the Additional Munsif and 
the. present Letters Patent ' Appeal is filed 
oy tne plaintiff against the judgment of. 


the learned Judge. 

Now, the first question is whether it was 
open to the learned Judge of this Court to 
examine the sufficiency of the grounds 
upon which tire permanent Munsif <>f 
Raghunathpur granted the review. It is 
contendea that, when a Court grants a 
review his order can be objected to only 
for the reasons enumerated in r. 7 of 
O. XLVII of the Civil Procedure Code, 
either by an appeal against the order or by 
any appeal against the final decree. Here 
it is contended that, as the review was 
not granted on any cf the grounds (a), 
( b) and (c) enumerated in the first clause 
of rule 7, but because there hod been an 
error apparent on the face of the record 
or for some other sufficient reason, the 
order was final and could not be attacked 
in appeal. 

It is clear that as the application for 
review was presented to the Additional 
Munsif in the first instance and was heard 
by the permanent Munsif after the Court 
of the Additional Munsif was merged in 
the Court of the permanent Munsif there 
cannot have been any breach of r. 2 of 
O. XLVII. 

If the review was granted on the ground 
of discovery of new and important matter 
and if strict proof was not given of the 
fact that the matter was not within the 
knowledge of the applicant when the 
order was passed, then there was a breach 
of rule 4 and it was open to the Court 
which heard the appeal irom the final 
decree to determine whether or no* strict 
proof had been given. The learned Judge 
of tlus Court lias held that the discovery of 
the de-isiou in Asarfi Singh*s cast (1) was 
not new matter withii the meanii g of rule 1, 
and in tnis view I agree. Taeuecisio. of their 
Lordships of the Privy Council in Clthajju 
Ram v. Neki (3) seems to me to conclude 
the point. 

It is next necessary to examine the 
contention that, if the decision in question 
was not new matter then the Munsif must 
have granted the review on the ground 
that there was an error apparent on the 
face of the record or for ether sufficient 
reason. 

Now Chhajju Rim’s case (3) makes ft 
clear that the sufficient reason must be a 
reason .sufficient cn ground anarbog^us $0. 
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See Shat up Chand Mala v. Pat Dass^e (4). 
There are o’so cases which lay down 
that the production of a binding authority 
which was not pieced before the Trial 
Court amounts to the discovery of new 
and important matter or evidence but 
those decisio .s are by no means uniform. 
It is not necessary to consider them in 
detail as the whole question has, in my 
opinion, been finally settled by the decision 
of the Judicial Committee of the Privy 
Council in 1922 in the c..se of Chhajju 
R un v. Neki (3). Ii that case their 
Lordships examined the case law o i the 
subject in India which they found to be 
conflicting and they held that the first 
two grouids upon which a review is 
permissible under O. XLVII, r. 1, namely, 
the discovery of n e w and important 
matter or evidence which could not after 
due diligence have been produce! at the 
trial or some mistake or error apparent 
0 n the face of the record did not apply 
to a case where the ground of review is 
that the judgment has proceeded upon 
an incorrect exposition of the low. They 
further held . that the third ground, 
namely, any other sufficient reason, must 
be a reason sufficient 0:1 grounds analogous 
to those previously specified. In the 
present case the review was granted upon 
the ground that the case law relied upon 
by the Munsif had been modified by a 
subsequent decision which, in my opinion, 
amounts to the same thing as a wr-ng 
expositor of the law. I view of the 
recent decisio ) of their Lordships of the 
Privy Cmncil it is no longer opjn to 
the appe lants t 0 argue that the ground 
of review was an error on the face of 
t e record. In fact, the.ground upon wi ich 
tue application for review was based was 
that the petitioners were no aware oftl.e 
Full Bene a ruling of this Court and 
coaid not place it Lefore the Munsif at 
the first trial. Even assuming -hat this 
were a legitimate ground of review which 
tfie. Privy Counci has decided is not so 
it could n nly h e junified on the grou.d 
of the discovery f newma ter or evidence 
and a-i order -r-ntiog a view o. such 
gr »uuds is clearly nppeaabJe under O. 
XLVII, r - 7> c uplei with »ule 4 of the 

1 

,(4) . 14 C. O27; 7 Ind. Dec. (n. s.) 416. 


same Order. That rule provides that the 
application shall not be granted on such 
grounds without strict proof eitler that 
the new matter is not within the know¬ 
ledge of the applicant or could not be 
produced by him when the decree or 
order was passed or made. L. the present 
case n 0 such proof uasgive,,. Indeed, it 
would be impose ible 1 o prove that, a Full 
Bench dec Mm of the High Court to 
which the Trial Court was subordinate, 
published in the uthorised Law Reports 
some four months before the trial, could 
not have been adduced at the trial. If, in 
fact, the decision was not within the 
knowledge of the petitioner or his Pleader, 
ignorance of this nature ought no f , in 
my opinion, in view of r. I of O, XLVII, 
to be allowed to be pleaded in support,of 
an application such as the presei t. Tt 
follows, therefore, that the order granting 
the review Upon t-.e ground assigned was 
altogether ii regular and ought never to 
Lave been made and in appeal it can . be 
set asid e. 

Moreover, although it is not perhaps 
necessary in view of the above, finding to 
decide the point, I am of opinio, tl at in 
the present case, even o;i the assumption 
that the decree was obtained by collusion 
between the landlords and the tenants, 
the plaictifls having at present suffered 
no loss, the actio ^ was not main tail able, 
and the facts oft is case are not governed 
by the decision of the Full Bench in 
Asarfi Singh v. Ratn Khelaw..ii Sinha (2) 
a decision which wat> based upon the find¬ 
ing that the plaintiff, in that suit had 
suffered loss by the wro gful and collusive 
act of the defendants. In my view, the 
judgment of the learned Judge of this 
Court was right and should be affirmed. 

I would dismiss this appeal with costs. 

I would add, however, that our . present 
decision must not be taken as in any .w. y 
prejudicing the plaintiffs’ right to take 
such steps as may be open to them to 
challenge the validity of the decree in the 
rent suit, if and when their rights should 
be infringed, or their possession assailed 
At present it is not known whether • the 
landlord defendants ' ill ^ or will not 
attempt to deprive the plaintiffs of posses- 
sion. .... 
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has t^e landlord done which can be con¬ 
strued as a challenge to the transferee’s 
right. It is said that by obtaining 
a decree for Rs. 31 instead of Rs. 14 
the landlord has proclaimed to the 
Worla that the true rental is Rs. 31 and 
thit he has thereby cast a cloud upon 
thj title of the transferee. The answer 
is that the landlord has no concern with 
the transferee and that the fact that he 
has obtained a collusive decree against 
the recorded tenant ot Rs. 31 per 
annum is no declaration that the trans¬ 
feree is liable to pay to the recorded 
tenant an enhanced sum. It cannot be 
said that the landlord has denied the 
right or is interested in denying the 
right of a person of whose existence he 
is not even aware, and no case has been 
shown to us in which a declaration has 
been given to a transferee simply on the 
ground that the landlord has obtained a 
collusive decree against a recorded tenant. 
In my opinion the suit of the plaii tiffs 
is premature, for the recorded tenant may 
satisfy the decree before sale. Reliance 
was placed by the respondent upon a de¬ 
cision of this Court in Barhma Deo 
Lai v. Sheo Prasad Lai (7). In that case 
the transferee had been allowed to deposit 
the decretal amount under section 170 of 
the Bengal Tenancy Act and, under the 
provisions of section 171, he had acquired a 
mortgage lien upon the holding and had 
t .ken possession of the same. Thelandlord 
was bound to receive rent from the trans¬ 
feree till bis mortgage lien was discharg¬ 
ed and he was brought into direct rela- 
tionship with him. The landlord there¬ 
after brought a. c-llusive suit at on 
enhanced rental against the original 
tenant and it was held that the trans¬ 
fer® wa9 competent to bring a suit for 
a declaration that the decree was collu¬ 
sive and not binding upon him. 

In that case the traasfeiee's right to 
keep possession of the holding upon pay¬ 
ment of the existing rent was directly 
challenged by the landlord’s collusive 
decree and the case fell strictly within 
the provisions of section 42 of the 
Specific Relief Act. In the present case 


(7)^’4X Ind. Cas. 23752 P. I,. J. 561; (19x7) 

222| X P, U W, 674. V n 


the transferee has ne such mortgage lien 
and I cannot see that the landlord has 
in any way denied his right or that ho is 
interested in denying it. 

I think, therefore, that the decree cf 
the Munsif issuing a permanent injunc¬ 
tion upon the landlord prohibiting him 
from executing his rent-decree is wrong 
and the decree of the Additional 
Munsif in the first instance was right. 

The result, therefore, is that the judg¬ 
ment of Air. Justice Adami must be 
affirmed ana the aippeal dismissed with 
costs. The contesting defendant will get 
his costs throughout. 

w. c. a. Appeal dismissed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1693 of 1919. 

March 17, 1923. 

Present: —Mr. Justice Martineau and 
Mr. Justice Zafar Ali. 

LABHU RAM —Plaintiff—Appellant 

versus 

ABDULLA alias DTTI.LA and another— 
Defendants—Respondents. 
Mortgage—Construction of deed — Interest, whe¬ 
ther charge on property — Redemption — Improve¬ 
ments made without consent of mortgagor — Mortgagee , 
wh r ther entitled to amount spent on improvements. 

A mortgage-deed after providing that the mort¬ 
gage-money would carry interest at a certain 
rale concluded with the statement that when 
the mortgagor makes the payment he will pay 
the whole money: 

Held, that, the stipulation meant that the 
mortgagor would pay the ''whole money", i. e . 9 
principal and interest, atone time, and that, there¬ 
fore, the interest was a charge on the property, 
[p. 184, col. 2.] 

A mortgagee who has effected improvements 
on the mortgaged property is entitled to be paid, 
at the time of redemption, the amount spent 
by him on such improvements, provided the sum 
spent is not unreasonable, and the improvements 
have increased the value of the property, [p. 
185, col. 1.] 

Rikhi Kesh v. Jwala Sahai, 52 Ind. Cas. 862; 
78 P. R. 1919, followed. 

Rupan Singh v. Champa Lai, 26 Ind. Cas. 
521; 37 A. 81; 13 A. L. J. 14, distinguished. 

Bha^wanti v. Mela Mai, 33 P. L. R. 1903, 
Belt Ram v. Chuha Ram, 18 P. R. 1898, 
and Prab Dial Shah v. Bhai Sawaya Singh, 67 P. 
&1893, referred to, - - 
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those previously specified in rule 1 and, 
therefore, the appellant is compelled to 
argue that an order granting a review on 
the ground of an error apparent on the 
face of the record cannot be attacked 
in the appeal against the final decree. 
If he succeeds on this point we are pre¬ 
cluded at the outset from examining the 
propriety of the order. 

Now in section 376 of the Civil Pro¬ 
cedure Code of 1859 (Act VIII of 1859) 
it Was enacted that an order refusing or 
granting a review shall be final. That, 
however, did not preclude the party 
affected from objecting to the review in 
his appeal against the decree [ JoogulKxshorc 
Singh v. Oogur Na ain Singh (5)]. Nejxt, 
the Civil Procedure Code of 1882 while 
enacting that an objection against an order 
granting a review on theground of a contra- 
vent ion of section 624, which now corres¬ 
ponds to 1. 2 of O. XLVII, or of section 
626, which corresponds to rule 4, could be 
taken either by an appeal against the 
order or in an appeal against the final 
decree, did not take away the right of 
the appellant to object to the order on 
the ground that the Court had acted 
without jurisdiction; nor has the present 
Civil Procedure Code made any alteration 
in the law in this respect. 

If, therefore, the Munsif granted the re¬ 
view on the ground that there was an 
error apparent on the face of the record 
it was open to the Court which heard the 
appeal against the final decree to consider 
the correctness of his decision in this 
matter. 

It was open, therefore, to Mr. Justice 
Ada mi to consider the propriety of the 
order. 

In my opinion it cannot be said that 
the Additional Munsif committed an error 
apparent on the face of the record by 
following the decision of a Division Bench 
in Gananath Satpathy’s case (1). Even if 
it were assumed that the Full Bench 
decision in Asarfis case (2) directly over¬ 
ruled the decision of the Division Bench 
still that would not be a sufficient ground 
for review, and the proper remedy of the 
aggrieved party was to appeal against the 


decree. The decision of their Lordships 
of the Privy Council ir. Chhujju Ram^s 
case (31 concludes this point. As a matter 
of fact, the Full Bench did not overrule 
the Division Bench in any way. I agree, 
therefore, with Mr. Justice Adami that 
the order granting the review was im¬ 
properly made. 

On the merits also the decision is correct, 
for, in my opinion, the plaintiffs have no 
cause of action. 

Theposition of a transferee of a portion 
of a non-transferable occupancy holding 
is a peculiar one. He has a right to 
possession as against the whole world 
but the landlord is not bound to receive 
rent from him nor to recoguize his exist¬ 
ence in any litigation between himself 
and his recorded tenant. He is not a 
necessary party in a suit for arrears of 
rent or for enhancement of rent ai d he 
cannot, since the latest Full Bench deci¬ 
sion upon this point in this Court, deposit 
the arrears under section 170 of the Bengal 
Tenancy Act so as to save the holding from 
sale. He may, according to the Full Bench 
ruling in Dayamoyi v. Ananda Mohan R<y 
(6), apply under O. XXI, r. 90, Civil Proce¬ 
dure Code, to have the sale set aside cnthe 
ground of irregularity but he cannot sue 
the landlord for a declaration that a decree 
obtained by him against the recorded 
tenant is void except upon showing that 
he has actually suffered damage by the 
landlord’s act. I can find nothing in the 
Full Bench decision in Asarfi Singh v. 
Ram Khelawan Siv.ha (2) which justifies 
the view that a suit would lie against 
the landlord if his decree against the 
tenant had failed to cause damage to the 
transferee. 

It is contended that, even if he cannot 
prove damage, the transferee’s suit will 
lie under section 42 of the Specific Relief 
Act. Now.it is undoubtedly true that 
the transferee has a legal right in im¬ 
moveable property, that j s to say, aright 
to remain in possession. It may be also 
admitted that he has a right to such 
possession upon payment of a certain 
rent to the recorded tenant; but what 


(6) 27 Ind. Cas. 6x; 42 C. 172118 C, W. N. 
97XI ao C. I*. J. 5 * (F* B.). 


(3) 8W. R. 483. 
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But, on the other hand, in Beli Ram v. 
Chuha Ram (3) where a kacha house 
hal fallen down and had been re-built 
by the mortgagee in a more s bstantial 
condition, it was held that in re-building 
the house he was authorised to make it 
more Substantial provided t! at the work 
was done providently and without any 
unnecessary expanse and that he was, 
therefoie, entitled to be recouped for 
the outlay, which was, under the circum¬ 
stances, a reasonable one, to the extent 
that the mortgagor would derive benefit 
therefrom. 

In Prab Dial Shah v. Bhai Sawaya 
Singh (4) it was held upon a consideration 
of all the circumstances that the mort¬ 
gagees were entitled to the whole of the 
money spent by them upon permanent 
improvements to the mortj. aged prop¬ 
erty, tl e value of which lr d increased 
at least to the extent of the sum ex¬ 
pended. The learned Judges remorked 
that the ca c e was one ir which it would 
be i .equitable upon general principles of 
justice to allow the plaintiff the benefit 
of the defendants' outlay, without making 
him recoup the defendants for ;.t least 
their actual expenditure, especially as 
there was no dan er of the plaintiff 
being “improved out of his estate." 
Th t decision w $ followed in Rikhi Kesh 
v.Jwala Sahai 15), i. which the mortgagee 
was allowed tie amount spent by him 
upon .t dalan v hie! he 1 ad add^d to t! e 
inortga el hou e, the amount 1 eing 1 ot 
unreas > able and the add'tion 1 aving 
increased t e value of the hou e, an* t e 
Court declined to follow Rupan Singh \ . 
Champa Lai (i), s t u.t decision \ a* based 

sol -ly on the provisions of tl e Transfer 
of Property Act. 

In t e res* nt case a’so the amo nt 
spent by th-^m.) tgagee •• a* not nreas.n- 
able and it is, in o-ir opi ion, equit ble 
t: at i e sho Id be recouped for 1 is ex¬ 
penditure by the mortgagor. 

The defendant's appeal relates only to 
the amount to which he is entitled for 


(3) 18 P. R. 1898. 

(4) 67 P. R. 1893. 

( 5 ) 52 Ind. Cas. 862; 78 P. R. 191 * * 
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the improvements effected. The find ng, 
however, as to the amouit spent is one 
of fact and cannot be contested in second 
appeal. 

We accordingly dismiss both the appeals 
with costs. 


z. K. 


Appeal dismissed. 


Appeal from Original Order No. j 4 ^ 

of 1920. 

December y, 1921. 

Present: Mr. Justice Jawala Prasad 
and Mr. J> stice Ross. 

Babu RAJBANS SAHAY and others— 
Petitions s- Appellants 

versus 

ASKARAN BAll — Opposite Party_ 

Respondent 

n C yy Code {Act v °f J9°8). 

’ t! r i - 6 ? - 90 — Execution of decree—Sale 

substantial injury not established—Sale, when 

can be set aside at instance of judgtnent-debtor. 

A sale in execution of a decree cannot be 
set aside at the instarn e of the judgment-debtor, 
"“Jjf®. ‘f can be shown that he has suffered 
u ° r .® ubst antial injury, even where it is 
established that there were irregularities or fraud 
in tne publication and conduct of the sale. 


Appeal against an order of the Subordi-, 

nate Judge, Gaya, dated the 21st June 
1920, 
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Messrs. L. N. Singh, S. N. Ray and 
NawalKtshore Prasad II, for the Appel¬ 
lants. 

Messrs. Kulwant Sahai and Kailaspati, 
for the Respondents. 


JUDGMENT. 

Jwala Prasad, J.— This appeal is directed 
a^rinst an order of the Subordiaate Judge 
of Gaya, d .ted the 2ist June 1920, dis¬ 
missing the application of the appellants, 
judgment-debtors, u ider O. XXI, r. 
90 of the CoJe of Civil Procedure for 
setting aside the auction-sale, dated the 
24th April 1920, on the ground of material 
irregularity and fraud in publishing and 
conducting the sale, and the co sequent 
inaiequacy of price, thus causing sub¬ 
stantial injury to the judgment-debtors. 
In order to appreciate the objections 
raised by Mr. Tachrni Narain Si, gh ap¬ 
pearing on behalf of the judgment- 
debtors, it is necessary to set 0 ut some 
of the salient f .cts. 

The opposite partv had two mortgages 
in his favour, one for Rs. 20,000 and ti e 
other for Rs. 25,000. In one of these 
mortgages five lots of properties were 
hypothec ited as security for the payment 
of th* lo m, the first of which consisted 
of the villages of J qapur, Jamugaiu, and 
R mpur. Thrse villages appertain to one 
initial c tiled J mugain bearing ore Touzi 
xir, 1^61 The second lot of Hamid- 
na „’ )r the third was Bhita. the fouith 
TJpraul Hdinzi, and fifth Obera. In 
tie second bond only three of the afore¬ 
said properties, excepting Bhita and 
Hamza were mortgaged. The mortgage 
suit was tried by the Adhtional Subordi- 
nite Judge of Gaya who delivered judg¬ 
ment on the 23rd of May 1918 for a con¬ 
solidated sum of Rs. 1,01,283-8-3 due 
under both the bonds including costs. 
Before the decree was signed the Court 
of the Additional Subordinate Judge was 
abolished and ipso facto under the pro¬ 
visions of the law the c\se lapsed into 
the file of the permanent Court of the 
Subordinate Judge at Gaya which had 
orieinal jurisdiction to try the said inert- 
gage suit. On the 7th J«w ^9 the 
nrel minary decree was made final by the 
Cou-t of the First Subordinate Judge and 
thereupon the execution of the decree 


was levied in that Court. In the course 
of the execution a dispute arose between 
the parties as to what should be con¬ 
sidered to be the value of the properties 
to be inse r ted in the srie proclamation 
under O. XXI, r. 66. The judgment- 
debtors suggested a very high value for 
each of the properties and the decree- 
holder, on the other band, suggested a 
much sm.ller value. The dispute was 
settled between the parties and by con¬ 
sent an intermediate value was arrivea 
at with respect to each of the properties 
aggregating in total Rs. 1,28,000. At the 
actual sale the properties were sold for 
Rs. 74,800. On behalf of the judgment- 
debtors it is contended that the above 
price fetched at the auction-sale was 
inadequate by the sum representing the 
difference between the price mentioned 
in the sale proclamation and that fetched 
at the sale, namely, Rs. 53,200. He 
further contends that this inadequacy 
of price which is a substantial loss and 
injury to him is due to the material 
irregularity and fraud it* publisliing and 
conducting the sale. No substantial evi¬ 
dence, however, has been given by the 
judgment-debtors to show what the true 
value of the properties is and, as ob¬ 
served by the Court below, the collection 
papers which must necessarily be with 
them have been withheld. The Court 
below found that one of the important 
villages Upraul Hamza was held by 
mokarraridars and practically no profit 
was made out of it by the judgment- 
debtors. Toe Court below was, therefore, 
perfectly justified in holding that the 
judgment-debtors failed to establish that 
the price fetched at the auctio, -sale was 
not a true value of the properties in 
question. The learned Vakil 01 behalf 
of the judgment debtors does not say 
that the properties in question were under¬ 
valued in the sale proclamation; he 
contends that the valuation of Rs. 1,28,000 
entered by the lower Court in the sale 
proclamation should be deemed to be 
the true value oi the properties. He has 
referred us to various authorities in 
support of his contention. Those authori¬ 
ties do net go beyond ho'ding that a 
proper estimate of the value of the prop¬ 
erties to be sold is a very material fact 
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for the purchasers to know, and, there¬ 
fore, the value should be ascertained as 
nearly as possible by the Court in order 
to specify tne same in the sale pro¬ 
clamation. The lea ling case on the sub¬ 
ject is the case of 3 iurendra Mohan Tagore 
v. Hurruk Chand (1), but that case, ns 
well as the subsequent authorities, have 
emphaiised the fact that a very elabo¬ 
rate enquiry should be made as to 
the true value of the property at the 
stage of issuing the sale proclamation. 
True it is, that if a very grossly 
low valuation is shown in the 
sale proclamation the bidders might 
possibly be dissuaded and the property 
may fetch a.i inadequate price. In the 
present case the value of the property 
mentioned in the sale proclamation 
was almost double the sum fetched at 
the auction-sale. Therefore, no bidders 
could possibly have been dissuaded by 
the value mentioned in The sale 
proclamation. No authority, however, has 
been shown to us that the value fixed 
by the Court for the preparation of the 
sale proclamation under O. XXI, r. 66 
must be accepted as the true value of 
the property. Neither the Court nor the 
parties are in a position at that stage 
to appraise the real and proper price 
of the property. After al', the value 
mentioned in the sale proclamation is a 
mere estimate which, of course, should, 

as far as^ possib’e be a fair estimate, 
whereas if the sale proclamatior is regular 
and there 1? no defect in the title, etc., 
of the property, the value fetched at 
the auction-sale on a competition 
between bidders is the real market-value 
of the property and must be deemed, for 
the purpose of O. XXI, r. 90, to be 
the proper value of the property. We, 
therefore, have no hesitation in holding 
that the judgment debtors nave absolute¬ 
ly failed in this case to establish that 
the value fetched at the auction-sale was 
Jo any way inadequate or that they 
uffered any material loss. A reference 
to the bid-sheet w 11 at once show that 
was no lack of bidders at the time 
na there was keen competition. Con- 
quently, the price fetched was the best 

N. 54*. 
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that the property could obtain. As there 
has been no material or substantial 
i ‘jury to the j udgment-debtors they are 
not entited to have the sale set aside, 
even if it were established that there 
w-tc irregular.ties or fraud in the 

publication and conduct of the sale. 
We have, however, heard in very great 
detail the learned a guments cf Mr. 

I/achmi Narain Singh as to whether 
there was any irregularity i n the publica¬ 
tion and conduct of the sale and w'e 

have no hesitation in stating at on.ee 

that no material flaw has been detected 
anywhere. 

Mr. Lachmi Narain Singh laboured very 
hard in order to show that the peons in 
the present case did not go at all to 
the spot to publish the sale pro¬ 
clamation ana that the report sub¬ 
mitted by them was, therefore, false. 
We have looked into the diaries of the 
peons as well as the report made by 
them and find that the peons were 
actually for a long time before the 
actual service of the sale proclamation 
in question out on tour for the purpose 
of serving processes in the neighbor ring 
villages. It is, therefore, impossible to 
believe that these peons made false 
returns with respect not only to the 
p oc t sses in connection with the present 
s de but in connection with otter cases. 
It has also been said that the proclama¬ 
tion was not served in the Collectorate 
as is requiied by the law, but the 
point dots not appear to have been 
pressed in tie Co« rt below and, there¬ 
fore, could not be thoroughly investigated. 
The # judgment-aebtors cannot now be 
permitted to take up this point abruptly 
in appeal before us. The learned Sub¬ 
ordinate Judge, therefore, was right in 
presuming that the requirements of the 
law must have been complied with. 
It was for the judgment-debtors to show 
that it was not. Under O. XXI, 
r. 90, a prima facie case has t 0 be 
established by the judgment-debtors 
before the decree-holder can be called 
upon to give positive evidence of the 
service. Therefore, we concur with the 
view of the Court below tl at the pro¬ 
cesses were properly served in the 
pesent case. 
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w farther hold that there was no 

irregularity in the prepaiaticn of the 

sale proclamation. No doubt, the learned 
Vikil has urgea that the entire amount 
of the decree ot one lakh odd should not 
have been mentioned in the s .le pro¬ 
clamation with respect to two of the 
villages, namely, Bhita and Hamza, inas¬ 
much as they were mortgaged in only one 
of the bonds. But we have gone tlirough 
the decree and do not find any dineren- 
tiation made as to which of the 

properties would be liable for which 
quota. If there was any defect in the 
form of the decree the proper remedy 
for the judgment-debtors was to have 

had the decree rectified by a proper 
application in execution proceedings. But f 
the validity and form of the decree 
can lot be questioned and the decree has 

to be executed now as it is. 

Mr. Lachmi Narain Singh also observed 
that the sale proclamation with respect 
to lot No. 1 Jajapur was not served in 
all the three villages but only m one 
and he referred us to the evidence on 
this point. We do not agree with him 
that this was so, and in any case 
section 67 (3) which bas been newly 
added to the Code goes to show that 
when a property is divided into lots for 
the purpose of being sold separately, it 
shall not be necessary to make a separate 
proclamation for each lot, unless proper 
n>tice of the sale cannot, in the opinion 
of the Court, otherwise be given. It 
has already been mentiored that these 
three properties, Jajap.r, Jamugain and 
Rampur, appertain to one mahal and one 
touzi. Therefore, no separate service of 
sale proclamation was required with respect 
to each of the properties. But as observed 
above, however, the service appears to have 
been effected with respect to the separate 

^The last point mentioned by Mr. Bacbmi 
Narain Singh again goes to the root of the 
decree and is not capable of being enter¬ 
tained by this Court in execution p>o- 
ceedings. He says that the hirst Subordi¬ 
nate Judge who has executed the decree had 
no jurisdiction to do so, but the final decree 
was made by him on the 7th November 
1919 and this was the only Court which 
could properly execute the decree under 


the law. Then it was said that the Addi¬ 
tional Subordinate Judge, after delixertg 
the judgment and signing it, left the 
Court and that the preliminary decree 
was signed by another Subordinate Judge. 
There was nothing irresular in this, for 
the decree must have been prepared 
subsequently after the Additional Subordi¬ 
nate Court was abolished. Therefoie, 
under the new provisions of the Code of 
Civil Procedure, O. XX, r. 8, the 
successor of that Court was competent 
to sign the decree. We, therefore, over¬ 
rule all the objections of Mr. Lacbmi 
Narain Singb and dismiss the appeal 
with costs. 

Ross, J. —I agree. 

w. c. a. Appeal dismissed. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 641 of 1921. 

April 10, 1922. 

Present /—Sir Norman Macleod, Kt., Chief 
Justice, and Mr. Justice Shah. 

KESHAV MANJA BHAT— Plaintiff 

—Appellant 
versus 

GOVIND NAGA BHAT— Defendant 

— Respondent. 

Mortgage—Personal covenant by mortgagor — 
Suit on mortgage — Decree, form of — Personal decree, 
wnen passed. 

A decree in a mortgage suit when the mortgage 
contains a personal covenant should direct "that 
if there is any deficit the mortgagee should be 
at liberty to apply for a personal decree for the 
balance against the mortgagor." [p. 189, col. x.l 

A personal decree in a mortgage suit is - 
passed only when it is found that the net 
proceeds of sale of the mortgaged property are 
insufficient to pay the mortga e amount 

Second appeal from the decision of 
the District Judge, Kanara, in Appeal 
No. 146 of 1920, amending the decree 
passed by the Subordinate Judge at Kumta, 
in Civil Suit No. 206 of 1919. 

Messrs. G. P. Murdeshwar and D. R. Ug- 
rankar, for the Appellant. 

Mr. Y. N. Nadkarni , for the Respond¬ 
ents. 

JUDGMENT. —The plaintiff- sued to 
recover Rs. 542-9-0, being the balance- on 
a mortgage-bond passed by the defendants 
on the 22nd May 1915, together withtfuture 
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interest and costs by sale of the mortgaged 
property or against the defendants per¬ 
sonally. The learned Subordinate Judge 
passed a decree in favour of the plaintiff 
directing that the money should be paid 
with interest within six months from the 
date of the decree. In default of payment 
of the decretal amount the plaintiff was 
to be at, liberty to recover the same by 
applying for sale of the m -rtgaged property 
or sufficient portion thereof subject to 
the provisions of section 15B, clause (2), 
of the Dekkhan Agriculturists' Relief Act, 
and to recover the deficit, if any, f om 
the defendants personally. That is a form 
of the decree which it is not desirable to 
, pass in mortgage suits, because it cannot 
be known until the mortgaged property 
had been sold whether there will be a de¬ 
ficit and if there is a deficit what the amount 
will be. A decree in a mortgage suit when 
the mortgage contains a personal covenant 
should direct “ that if there is any deficit 
the mortgagees should be at liberty to 
apply for a personal decree for the balance 
against the mortgagor.” 

In appeal the learned. District Judge 
thought that the terms of the mortgage 
* did not include or imply a personal co¬ 
venant, and, therefore, the decree was 
amended by the excision of the last clause. 
We may mention that under O. XXXIV, 
r *. 6, of the Civil Procedure Code, it is pro¬ 
vided that where the net proceeds of any 
such sale are found to be insufficient to 
pay the amount due to the plaintiff, if 
the balance is legally recoverable from 
the defendant otherwise thar out of the 
property sold, the Court may pass a decree 
for such amount. Therefore, it is contem¬ 
plated that a personal decree is passed 
only when it is found that the net proceeds 
of sale of the mortgaged properly' are 
m ufficient to pay the mortgage amount. 
We think that the decision of the learned 
District Judge was wrong. The words 
o «?he m ° r tgaged-deed are as follows: — 

In case the instalments be not paid 
at the tim e fixed, but we keep the same 
. unpaid, we will pay the amount with in- 
** eres ^~ °n ithe amount. of. instalments that 
may remain unpaid at the rate of Rs. 9-6-0 
Per cent. p e r year that may accrue up 
-° ,7 tim e of recovery, and even if two 
1 instalments be. not paid at the time .fixed. 


without putting forward the excuse ot 
future instalments we are liable to pay 
in one lump sum the amount also of all 
the future instalments with interest at 
the rate mentioned above.” 

It is difficult to imagine how a personal 
covenant could be more clearly expressed. 
Therefore, the appeal must be allowed, 
but we amend the decree of the Trial Court 
as follows: Strike out tire words " and 
to recover the deficit, if any, out of the 
personal property 0 f the defendants and 
t e defendants personally ” and in their 
place put the following words: “If the net 
proceeds of the sale are insufficient to 
pay the a ount due to the plaintiff, then 
the plaintiff to be at liberty to apply for 
a personal decree against the defendants 
for the amount of tie deficit.” That is 
obviously the right order, because until 
the mortgage property is sold, it is im 
possible to ascertain what is the amount 
lor which a personal decree can be pass -d. 
The appellant must get his costs in this 
Court and in the Court below. 

c * A - Appeal allowed . 


MADRAS HIGH COURT. 

Appeal against Order No. 360 or 

1922. 

March 21, 1923. 

Present:— Justice Mr Francis Oldfield, K.T., 
and Mr. Justice Venkatasubba Ra 0 

M. RUNGANATHA THATHACHARIAR 
Respondent No. i -Appf.ixant 

versus 

KRISHNASWAMI THATHACHARIAR 

and others—(Peiitioners Nos i 

TO 4 2ND, 3RD, 5 EH, 6TH, 7 TH AND 8TH 

ritlU Respondents!—Respondents. 

4/' 92 . Sterne —Application for further 
— Appeal! SCkeme ' Whether “Plication in execution 

of Th^ n n a -i Sll £ is instituted under section 92 

cJttr Clvi1 Procedure Code to obtain a decree 

?n£ th A S A SChem !J* nd a decree passed embody- 

the suVlT 1 /' ^ r ! U £ f S °^ ht must . s <> far: as 
the suit is concerned; be regarded .to have been 
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responsible for filing it, the lower Court 
must, in accordance with the scheme, do 


finally given and there remains nothing to obtain 
by way of execution., [p iu2, col. i ] 

Provisions in a scheme for further remedy ^ 

by applications to the Court cannot be enforced so. Ihe lower Court held after enquiry 

“ in execution of the decree." and orders granting that the point disputed before it, a Vancancy 

. ,wr»»e had occurred and directed that it should 

be filled in the manner provided by the 
rules framed by the Hi. h Court. No 
m Te need be said to show that ti-i re 
is no question of failure on the part of 
the lower Court to exercise jurisdiction 
or of interference with its action by way 
of revision. The question is then only 
of interference, as we are asked to interfere 
in the exercise of our appellate powers; 
and we have accordingly to decide whether 
an appeal against the lower Court's dis¬ 
posal lies, respondents contending that 
it does not. 

That, it is conceded, depends first on 
whether the position of the District Court 
under the scheme, clause io, is that of a 
persona designata ; not of a Court, which 
will, in case its order is appealable under 
any appropriate provision of law, be 
subject to our appellate jurisdiction. The 
test to be applied has been considered fully 
in a recent decision, Ramaswami Goundcr v. 
Muthu Velappa Gounder (i), which was 
followed in Venkatarama Ayyar v. Janab 
Hamid Sultan Maracayar Sahib Bahadur (2), 
and there is no necessity to add anything 
to that statement of the law, except that 
no distinction can be drawn between the 
•nterpretation of an Act, which was then , 
in question and that of the scheme before 
us. There is, accordingly, first, the 
consideration that, as the precedure 
to be followed in the Court's exercise of 
the power conferred by the scheme, is 
not specified therein, the applicability 
both of its ordinary judicial procedure 
must be presumed and also, as follows 
from National Telephone v. Postmaster 
General (3), of the law relating to appeals 
from its ordinary decisions. And, next, 
when in accordance with the course 


or refusing such applications are not •' decrees 
under section 2 (2) of the Civil Procedure Code 
and are not appealable as such under section 47 
thereof. 

Damodarbhat v. Bhogilal. 24 B. 45; 1 Bom. 

R. 509; 12 Ind. Dec. (N. s.) 567. Prayag Doss Ji 
Varu Mahantv. Tiruntala Srtrungacharluvaru 2b 
M. 319; 15 M. L. J. 133. Lokasikhatnani Mudaltar 
v* Thia?arova Chctiiar, Ind. Cas. 415; ( 19 * 7 ) 
M. W. N. 420; 5 I,. W. 596, referred to and 

distinguished. . 

Where no procedure for the exercise ot .lie 

powers conferred upon it- b\ the scheme is speci¬ 
fied in the scheme, the functions of the Court enter¬ 
taining applications under some provision in the 
scheme must be regarded as judicial and the 
applicability both of its ordinary judicial pro¬ 
cedure and of the law relating to appeals from 
its ordinary decisions must be presumed. 

Ramaswami Gounder v. Muthu Velappa 
Gounder, 7 * Ind. Ca *- io 39 ; 44 M- D. J. 1; * J 

L. \V. 848; (1923) M. W. N. 133; (1923) A - R - 

(M) 192: 46 M. 536. Venkatarama Ayyar v. Janab 
Hamid Sultan Maracayar Sahib Bahadur, 70 
Ind. Cas. 987 ; 44 M. L. J. • x/>i; (*9*3) M. \\. N. 
78; 32 M. L. T. 1 r 4 ; 17 L- W. 656; ( 1923 ) A - I- R - 

(U.) 360, National Telephone v. Postmaster 

General, (iqt 3) A. C. 54 ^; 82 J* K> * I T' : 
109 T,. T. 562; 57 S. J. 661; 29 r.T,. R. 63/, Bala- 
krishna Udayar v. Vasudcva Atyar. 40 Ind 
Cas. 650; 40 M. 79?; 15 A - D. J- O45; 2 P. L. w. 
zoz; 33 M? L. J- 69; 26 C. L. J. M3; *9 Bom L. 
R 713' (1917) M. W. N. 628; 6 I*. W. 501 22 C. 
W. N.”50; ,1 Bur. I,. T. 48; 44 I- A. 261 <P. C ). 

relied on. . - , 

Appeal against the order of the Court 

of the Subordinate Judge, Chmgleput 

dated the 15th July 1922, in Miscellaneous 

Petition No. 164 of 1921, m Original Suit 

No. 11 of 1907* 


Mr. C. Krishnamachariar, for the Appel- 

^ nt * N. Chandrasekara Iyer and 

for the Respondents. 


Messrs. 

Vedantam, 


JUDGMENT. 

Oldfield, J.— This appeal is against an 

order passed by the Subordinate Judge’s # . . f . 

Court Chingleput, on a petition presented - taken by the Privy Council in Bal.knshna 

to it under clause 10 of the scheme sanction¬ 
ed by the decree in Appeal Sult No> 2 * 2 (l ) ?I ind. Cas. 1039; 44 M. h. J. 1; 16 L. 

of 1909 for the management of one of the w g 4 g. ( I923 ) m. W. N. 133; (1923) A, I. R. (M) 
Conieevaratn temples. That petition was I92 ; 46 M. 536. 

r»r^nted on the assumption that a vacaiicy (2) 70 ind. Cas. 987; 44 J- x6x; (1923) 

had occurred among the trustees Under M. 1145 * 7 W ‘ 65<3; (I9 * 3 

the scheme and that, as it had not been ^ (i 9I3 ) a. C* 546; 82 h. J. K. B* 1197; m 
filled by either of the two agencies primarily x. x. 562; 57 S. J. 661; 29 T. h. R. 637. 
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Udayar v. Vasudeva Aiyar (4), we refer to 
the position occupied by the Court iv.der 
clauses of the scheme, other than that now 
under construction, for ius'canc:-, clauses 
* 3 > 4 ^ ano 61, and find that its functions 
thereunder are clearly judicial, v.e must 
take the same view of the function with 
which we are now concerned. 

If, however, the Court was in this matter 
acting judicially, it is still, as respondents 
contend, necessary to see whether its order 
was one, against which under the ordinary 
law an appeal will lie; and that, it is not 
disputed, depends on whether its order 
was a decree within the meaning of section 2 
(2) of the Code of Civil Procedure, or, more 
particularly, whether it was the determi¬ 
nation under section 47 of a question re¬ 
lating to the execution of a decree. That 
it was so is alleged on the short ground 
that the order was passed to give effect 
to the scheme and that the scheme was 
prescribed in and is part of the decree. 
But,, first, that takes no account of the 
requir inent of the latter section that the 
question determined shall be one arising 
between the parties to the suit or their 
representatives. For in the present ca:e 
of the parties to the 1 ;Wer Court s oraer 
some at least, respondents Nos. 5 to 8, were 
impleaded only in their capacity as mem¬ 
bers of the Board of Supervision, which 
was created only under the decree in Oii- 
gmal Suit No. 11 of 1907, and, of them 
b, 7 and 8th respondents were certainly 
not parties in any rense and were not 
even connected with the community to 
which the plaintiffs therein belonged 
or with them, even in the representative 
capacity, in which they sued on behalf 
of the Thathachar family. And, generally, 
it is clear that this requirt ment of 
section 47 cannot be regarded as necessarily 
fulfilled by every Court's order made under 
the scheme; for, it is obvious that this 
would not be so in the case of an order 
under clause 48 or clause 61, for the re¬ 
moval from office of a person, who until 
his appointment had had no connection 


( 4 ) 40 Iud. Cas. 650 ; 40 M. 793 ; I 5 A. L. 

645 i 2 P. I*. W. 101 ; 33 M. L. J. 69 ; 26 C. L. 

6 4 t* B ° m ' h ^ R ‘ 7I5; ( 19 I 7 ) M. W. N. 62 
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with the institution 
to t \ij suit. 


ana was a stranger 


There is, moreover, further and equaIn¬ 
substantial objection to the appellant’s 
contention that the question determined 
by the lower Court does not relate to the 
execution of a decree. Por the relief 
asked for in Original Suit No. 11 of rq ( 7 
was simply the framing of a scheme; and, 
when that had been done in the decree 
passed, there was no further relief asked 
for or granted, in respect of which execu¬ 
tion could be taken out. That having 
been the scope of the suit and the decree, 
there is no ground for the suggestion! 
which m fact appellant's contention in- 
volves, that the decree anomalously must 
be regarded as executable in perpetuity 
on every occasion on which a deviation 
j rom the scheme is alleged. True the 
scheme provides for the Court's intervention 
on such occasions. But to assume that 
it will interve e by way of execution will 
be to beg the question in issue; and it is 
material that there is no su- h explicit 
provision for enforcement of the scheme 
in execution as was contemplated in a 
case to be referred to, Prayag Doss Ji Varu 

Mahant v. Tirumala Snrangacharlavaru 

( 5 ), the only provision for futire control 

over the trust being general in clause 64 

tor the making of rules by the District 

Court and in clause 65 for the modification 

by the High Court of the scheme it¬ 
self. 

It is useless, in view of the distinctive 

characteristics of the Indian Law of Religious 
Endowments and Indian Procedure relat¬ 
ing to execution, to refer to English practice 
or cl- cisions. Appellant relies first on 
the decision just referred to, as enunciating 
the general principle, that directions in 
a scheme can be enforced in execution 
oy persons interested ; but the preceding 
and succeeding context makes it clear 
that the CoLrt was really onlv fcrmulat- 
1 g a prevision in the scheme it uas irarn- 
mg. Damodarbhat v. Bh g lal (6), referred 
to in the de cision just noticed, is no doubt 
in appellants iavour, to the extent that 
the Court was prepared to treat persons. 


( 5 ) 28 M. 319 ; 15 m. I,, j. 133 . 

( 6 ) 24 B. 45; 1 Bom. l< r R. 509; 12 Ind, Per 
(n. s.) 567. 
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who had been parties to the decree and 
wht failed to submit accounts in accord¬ 
ance with the schemes prescribed in it, as 
in contempt, and to compel them to do so 
by imprisonment or attachment of their 
property. But this authority was merely 
mentioned and distinguished in Lokasikha- 
tnani Mudaliar v. Thiagaroya Chettiar 
(7), and »t does not seem to have ever been 
followed It is. moreover, material that 
in it, as appears from Damodar Bhai'v v. 
Bhat Bhogilal Kasanda* ( 81 . the taking 

of accounts was a relief asked for speci¬ 
fically in the si-it and granted independently 
of the framing of a scheme in the Court 
of first nstance, and as there is nothing 
to show that this part of the decree was 
altered in appeal, that fact may , afford 
an explanat on for the H«gh Court’s con- 
clusioi . Here, when the relief asked for 
and granted was the scheme alone, there 
is no reason for holding that the further 
remedy provided in the scheme need or 
can be asked for, in execution of the decree, 
or that the order granting or refusing it is 
appealable, as one passed under section 


47 0n the ground that no appeal lies, the 
appeal must be dismissed with costs. 

Venkatasubba Rao, J — I ent rely agree. 

When a suit is nstituted, m the words 
of section 92, Civil Procedure Code, to obtain 
a decree sett ing a scheme and a decree is 
passed embodying a scheme, the relief 
sought, must, so far as the suit is concerned, 
be regarded to have been finally g ven 
and there rema ns nothing to obtain by 
W ay of execution. In a suit for money 
the decree directs payment of it by the 
defendant to the plaintiff. To realise the 
money, it may be necessary to execute 
the decree. Similarly, in suits for specific 
moveables, for recovery of immoveable 
property, to enforce specific performance 
of a contract, etc., what is awarded by 
the decree has o to be realised in execution. 
But where the relief asked is that a scheme 
may be settled by the decree a d a erne 
has been so settled by the decree, the plain¬ 
tiffs have obtained all that they have asked 
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38 Inch Cas. 415; (1917) M. W. N. 420;’ 
( S)*- 1 [z B? 493 S « Iad-Bec. (N. S.) 910. 


and the scheme that is framed by the Court 
is similar hi this respect to a scheme settled 
out of Court, or a scheme contained in a 
Will or an instrument, which has made 
the dedicat’on. 

The argument that the application 
in question was an application in execution, 
was possible because the particular clause 
in the scheme under which the application 
was made, directed an application to the 
Court and the Court is defined in the scheme 
as either the ubordinate Court having 
jurisr iction over the temple, or the Distric t 
Court of Chingleput. But most of the 
clauses in the scheme make no reference 
to the Court at all. .And, can it be contended 
with any show of reason that the pro¬ 
visions of those clauses can be enforced in 
execution of the decree ? Bor instance, 
clause 25 of the scheme provides that 
the trustees shall annually before a certain 
date prepare a budget for the folic wing 
year. In the preparation of the budget, 
he trustees re oirected to have regard 
to the custom of the Institution. If the 
budget is not prepared or, in the prepara¬ 
tion of it, the custom is disregarded, is 
the remedy to be by way of execution 
of 1 he decree ? The dereliction or non- 
compliance may occur fifty or hundred 
years after the passing of the decree. Clause 
42 says that the treasurer shall not keep 
with him more than Rs. 2,000 in cash. 
If he disobeys this direction, how can it 
be enforced in execution ? Clause 54 
gain provides that the opinion of the 
Board of Supervision shall be determined 
by the majority of its members. If the 
Board on any particular occasion gives 
effect to the view of the minority, I fail 
i 0 hee how th relief can be got in execution. 
Dealing w th the last mentioned instances, 
it is obvious that neither the treasurer 
nor the members of the Board may happen 
to be parties to the suit; most likely . they 
may not. It is impossible to conceive 
how an execution application lies. 

The Court to which the application in 
question was made happens to be the 
Court which has jurisdiction to execute 
the decree passed in the suit. But this 
is a mere ac-ident. The scheme, night 
have provided that the application was 
to be made to another Court, a .Court 
not having jurisdiction to execute the 
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decree. As a matter of fact, clause 63 
of the scheme provides for an application 
to the High Court of Madras for disposal 
of surplus funds and. similarly, clause 65 
contemplates an application also to the 
High Court tor the m dification of the 
scheme. Surely if such applications are 
made, by no stretch of imagination can 
they be described as execution applica¬ 
tions. 

Now, turning to authority, the only case 
which may seem to support the contention 
ol the appellant is Damodar Bhat v. Bhogi al 
(6). But I think it may be disting' ished in 
the manner suggested by my learned brother. 
If, however, the case can be said to decide 
that a decree settling a scheme may be 
executed, I respectfully dissent from it. 
Prayag Doss Ji Varu Mahant v. Smartga - 
chart t varu (5) does no more than merely 
cite Damodar Bhat v. Bhcgilal (6). The 
question did not ari^ and the Court was 
merely concerned with the actual ter ns 
of the scheme to be sanctioned. Some 
reliance was next placed upon Swamtnatha 
Mudaliar v. Kumaraswaml Chettiar (9) de¬ 
cided ^ by Spencer, J., and myself. The 
question that arose was whether a decree 
could be executed by persons other than 
tho.se on the record. In holding that it 

we merely reproduced an observa¬ 
tion occurring in the judgment in Prayag 
Doss Ji VarU Mahant v. Snrangacharli- 
varu (5) to the effect that persons intere t- 
ed (tho t is, other than those who are 
011 y ec ord) may enforce in execution 

the directions in a scheme. We were deal¬ 
ing w th the question as to who could exe* 
cute a decree and we held that persons 
not parties to the suit could also execute 
ft. We were concerned only with the 
first words of the sentence ^ we quoted And 
we did not intend to decide (and of course 
there was no occasion for it) whether or 
not a scheme decree is capable oi exe¬ 
cution. 

1* hgtee that the Court exercised 
its powers as a Court 6f Daw and not as a 
Persona dtsignatta. but the appeal was 
filed and justified on the footing that the 
order telated to execution and could be 



ij 


9 t *7 t. W. 4221 32 M. Ii.’T. 2121 (1923) 



q estiv ed in i ppeal under section 47, 
Civi. Procedure Code, and we were not 
asked to interfere w th the order in the 
exercise of our powers of revision or of 
superintendence. 

With these observations. I agree that 
the appeal should be dismissed with 
costs. 

V. N. v. Appeal dismissed. 


BOMBAY HIGH COURT. 

Original Civiu Jurisdiction Suit 

No. 532 of 1922. 

June 27, 1922. 

Present: —Mr. Justice Mull a. 

K. C. MEH TA— Plaintiff 


versus 

CASSUMBHAI KESHAVJI—Defendant* 

Principal and agent—Commission, Briber when 
entitled to — Mortgage — Title-deeds, inspection of 
— Mortgagor, right of. 

In or.ler to entitle a Broker to his commission 
he must prove either that the transaction has 
been completed, or that, If it is not, the non com¬ 
pletion w<»s due to default on the part of the pfin- 
cipal. . , . 

Lott v. Ouihwaiie, (1893) 10 T. It. R. 76 at p. 
77. followed. 

A mor tgagee in Bombay is not bound to dell yet 
possession of the title-deeds or to prodnee them 
for the inspection of the mortgagor, until actual 
tender or payment of the principal, interest and 
costs, [p. 196, coL i.l 

Beattie v. Jetka. 5 B. H.C. R. (O. C. J.) * 3 * 
at pp. 155, 137. relied upon. . - 


Mr. Lalji, for the Appellant. . 

Mr. Jayuhxr (.vitti him Mr, Branthandkar) i 
fot the Resoonde it. 

JUDGMENT.—-This is a suit to recover 
Rs. 4,0 jo, being brokerage alleged .to.be 
due from the defendant to the plaintiff. 

Tie plaintiffs c^se is that in December 
1921 he w ts employed by the defendant as 
a Broker to raise a loan oi Rs: 2,00,006 on 
a mortgage ol the defendant's property at 
Ripon Rjaa. Tne terms of employments 
as to wii'ch theie is 110 dispute betvteen 
t he'p.iTties —were that the deleddant Should 
pay brokerage to the 'platntifi at ^tht ratA 
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of two per ce.it. on completion of the 
mortgage. _ 

• The pi. in tiffs ’.ys that he vei-t aj d $; w 
two or three persons about the loan and 
tb it e \entuallv he s wMr.C.ma, who ex¬ 
pressed his willingness to make a loan 
if the property was a substantial one. 
Mr. Cama, accompanied by the plaintiff, 
the defendant anl the defendants son, 
went and saw the property, and he eve - 
tually agreed to advance Rs. 2,00,000 
on a first mortgage of the said property 
at interest at the rate of nine per cent, 
per annum free from income tax. There¬ 
after, on the nth January 1921, the 
plaintiff, the defendant and his son saw Mr. 
Cama at his office pursuant to an appoint¬ 
ment made with him, and from there they 
proceeded to the office of Messrs. Shroff 
and Lam, Mr. Camas Attorneys. There the 
remaining terms of the loan were discussed 
and settled and Mr. Lam made a note (Ex 
hibit A) of the terms agreed upon between 
the defendant and Mr. Cama. There is 
no dispute between the parties as to these 
terms; in fact, the notes made by Mr. Lam 
were put in by Counsel for the plaintiff 
in his opening with the consent of couns.i 
for the defendant. 

After the terms were recorded by Mr. 
Lam, the defendant’s son r quested Mr. 
Lam to write a letter to one J. M. Mehta, 
who was the first mortgagee of the said 
property for ruppees one lac, to send the 
title-deeds to him for investigation of title. 
Mr. Lam, there pon, wrote the letter 
Exhibit B. The defendant's son also 
requested Mr. Lam to prepare a formal 
agreement of mortgage. Mr. Lam said 
that there was no necessity of a foiir.al 
agreement as he had made a full note of 
all the terms .agreed upon between the 
parties. The defendant's son, however, 
told Mr. Lam that he wanted a formal 
agreement to show it to the first mort¬ 
gagee, so that he might send the title-deeds 
to Mr!Lam. Mr. Lam undertook to prepare 
a formal agreement and he eventually 
drafted one. The defendant's sou stated 
in. Ins evidence that the plaintiff asked 
Mr. Lam to prepare the agreement, but 
I do not believe his evidence on this point. 

After a few oays the plaintiff went and 
saw. the defendant's son at his shop. The 
defendant's son told him that the first 
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mortgagee did not want to part with tl e 
title-deeds and that the first mortgagee 
having come to know of the agreement 
between the defendant and Mr. Cama. 
he himself was willing to make a further 
advance to the defendant and to extend 
the time for redemption. The defendant’s 
son also told the plaintiff that he was 
prevailing upon the first mortgagee to part 
with the title-deeds. The defendant's son 
also went and saw Mr. Lam and informed 
him to the same effect-. 

On or about the 19th Janaury 1922 the 
plaintiff again went and saw the defendant’s 
son at liis shop when the defendant son 
told him that the first mortgagee had agreed 
to make a further loan to him and that 
would save him costs and brokerage. 
Thereupon, the plaintiff demanded broker¬ 
age from the defendant’s son. The latter 
told him that he would give him some 
other job to enable him to make up for the 
loss. 

On the same day the plaintiff sent a 
Solicitor’s notice (Exhibit C) to the defend¬ 
ant. To the said notice the defendant rep.ied 
on the 24th January 1922 (Exh.b*. C), stat¬ 
ing that there was no concluded agreement 
for a mortgage between the defendant 
and Mr. Cima, and that the plaintiff'a 

claim was false. 

• 

Mr. Cama also sent a Solicitor’s notice 
to the defendant on the 20th January 1922 
(Exh.bit D) to which the defendant sent 
a similar reply on the 24th January 1922 
(Exnibit D . 

The defendant has filed his written 
statement. The first defence is that there 
was no concluded agreement between him 
and Mr. Cama for the loan and that matter 
had rested in negotiations only. The de¬ 
fendant stated in his «.vidence that he 
did not agree to any of the terms taken 
down by Mr. L m and that there was nothing 
but a talk about the terms of the loan 
in Mr. Lam's office. I think this is absolute¬ 
ly untrue. After the terms were arranged, 
he instructed Mr. Lam to write a letter 
(Exnibit B) to the first mortgagee which 
runs as follows: — 

“ We are instructed by Mr. Cassum 
Keshvaji, the above named mortgagor, to 
address you as under :— 

• "That he has et.tered into an agreement 
with our clients Messrs. J. H. Cama and 
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others to take a loan from them on a first 
legal mortgage of the above property which 
is at present under mortgage to. you. 

“ We are instructed that due intimation 
has already been given to you by the said 
Mr. Cassum Keshvaji of his intention 
to redeem your mortgage. ” 

At the end of the letter there is a request 
to the first mortgagee to send the title- 
deeds to the Attorneys for the investigation 
of title. 

In this letter it is clearly stated that 
the defendant had agreed to take a loan 
from Mr. Cama. The defendant's son 
admits that this letter was read out and 
interpreted to him by Mr. Lam before it 
was despatched. 

I hold on the evidence of the plaintiff 
and Mr. Cama, corroborated by the inde¬ 
pendent testimony of Mr. Lam, that there 
was a concluded agreement between the 
defendant and Mr. Cama whereby Mr. Cama 
agreed to lend and the defendant agreed 
to borrow rupees two lacs from Mr. Cama 
on a first mortgage of the defendant's 
property upon the terms contained in 

Exhibit A. ‘ - - 


The second defence is that the brokerage 
was payable on completion of the mort¬ 
gage, but as the mortgage was not com¬ 
pleted, the defendant was not bound to 
pay brokerage. It is true that the mort¬ 
gage was not comp ete as st-ted by the 
defendant. The p aiutiff is not, there¬ 
fore, entit’ed to the brokerage c aimed 
un’ess he proves that the mortagage was 
not completed owing t» default on ti e part 
of the defendant. It is well established 
that in order to entitle a broker to bis 
commission, he must prove either th..t the 
transaction has been comp eted or that, 
if it is not, the non-comp etion was due 
to deafault on the part of the principal: 
see per Lindley, L. J.,in Loitv . Outhwaite (i). 

Such being the law it remains to consider 
whether the non-completion of the mort¬ 
gage was due to default on the part of 
the defendant.' The defendant's case on 
this point is thus stated in his written 
statement (paragraph 2)* - 

“ The defendant says that as the former 
mortgagees declined to part with the title- 
deeds unless and until the amount of their 


, (»> (1893) 10 T. t. 8 . 76 p, 77 . 



moneys was paid to them the negotiations 
fell through. " 

In his evidence the defendant's son 
stated that on the 15th or 16th January 
1922 he went and saw Mr. Lam and told 
him that the first mortgagee refused to 
part witli the title-deeds and that Mr. 
Lam thereupon told him that unless he had 
full and free inspection of the title-deeds 
he would not advise Mr. Cama to advance 
a single pie to the defendant. This case 
is nowhere set out in the correspondence 
before suit, nor was a single question put 
to Mr. Lam about it in his cross-examina¬ 
tion and when with the leave of the Court 
Mr. Jayakar interrogated Mr. Lam about 
it at the fag end of the case. Mr. Lam stated 
emphatically that he did not say any¬ 
thing of the kind to the defendant's son. 
On the other hand, the version given by 
Mr. Lam is that the defendant’s son told him 
that the first mortgagee would not part 
with the title-deeds, but that he waS 
prevailing upon him to do so. Mr. Lam 
says that the defendant's son left him 
under that impression, and this is corrobo¬ 
rated by the two letters, Exhibit D. The 
first ot them was a letter addressed by 
Messrs. Shroff & Lam on behalf of Mr. 
Cama to the defendant on 20th January 
1922. The letter says :— 

“ Under your instructions a draft agree¬ 
ment for mortgage was prepared by us 
setting forth in detail all the terms and 
conditions of the said intended mortgage. 

"Thereafter your son atteuded our office 
and informed us that the present mortgagee 
was giving trouble and stated that you 
would call again and inform us as to how' 
you wished to proceed in the matter. 

‘We regret since then neither yourself 
nor your son has called at our office to give 
us the necessary instructions to proceed 
further.' • ~ 

"Under the above circumstances we have 
to write this to you asking you to see us 
in the matter immediately. " 

To the said letter the defendant replied* 
on the 24th January 1922, stating that 
the negotiations for the loan were never 
completed and that the defendant, therefore, 
did not. think it necessary to attend the office 
of Messrs. Shroff & Lam. At the end‘ 
of the letter it is stated that under the 
circumstances it was not necessary that the 
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defendant should see Messrs. Shroff & Earn 
as required in their letter. It is nowhere 
stated in this reply that the defendant's 
son did not see Mr. Dam because Mr. Lam 
had finally told the defendant ’s so., that 
he would not advise his cheat to make the 
loan unless the title-deeds were produced 
to him. Had the de,endant’s son told 
Mr. E a rn that the first mortgagee was 
firm in his reiusal to produce the deeds, 
Mr. Lam would have investigated the de¬ 
fendant’s title to the property by taking 
search oi the records 01 the Sub-Registrar 
of Bombay. A mortgagee in Bombay is 
not bound to deliver possession of the title- 
deeds, or to produce them tor the inspection 
of the mortgagor, until actual tender 
or payment of the principal, interest and 
costs. It was so held by Westropp, C. J., in 
Beattie v. Jetha (2). Waere a mortgagee 
refuses to produce the title-deeds, and 
such cases are not uucommon, the mort¬ 
gagor’s title may be investigated by taking 
search of the records of the Sub-Registrar 
of Bombay. It was contended by Mr. 
Jayakat, on behall of the defendant, that 
no such suggestion was _ made by Mr. 
Lam to the defendant or his son. The 
answer to that is that that stage was never 
reached so far as Mr. Lam was concerned, 
for when the defendant’s son last saw 
Mr. Jf^m he left Mr. Lam under the im¬ 
pression that he was prevailing upon tne 
first mortgagee to part with the titie-deeds s 
The ttuth oi the matter seems to be that 
the first mortgagee must l^ave at first 
refused to part with the title-deeds, but 
that when he learned that the defendant 
had arranged ior a lean elsewhere he him- 
scU offered to advance a further loan ; 
further, the due aate 01 payment of the 
first mortgage was drawing nigh, and there 
was a possibility, if the loan was taken 
from Mr. Cama, that the detendant’s title 
might not be accepted by his Attorneys. 
Oh the other hand, ii the defendant borrow¬ 
ed lurther money irom the first mortgagee, 
there Would be no iresii investigation of 
title, and the additional loan could be 
made on a luither cliaige. A fresh mort¬ 
gage for rupees two lacs would not be 
neoeesary and tnat wouid save stamp and 
registration charges on rupees two lacs. 

(a) i to. H. C. R. (O. C. j.) i53>t.pp 155,1 


As it happened, the defendant’s son finally 
arranged for a further loan With the first 
mortgagee on the 15th or i6tb January 
1922 and the only fresh document executed 
was a deed of further charge for R.-. 70,000. 

The defe. dant’s son, in the course of 
his evidence, meant to convey that the 
refusal of the first mortgagee t< part with 
the title-deeds, coupled with Mr. Lam’s 
final reply, left him no alternative but 
to accept the offer of a lurther loan from 
the first mortgagee. I do not think that 
was so. I do not believe the defendant’s 
son when he says that he saw Mr. Lam, 
that he told Mr. Lam that the first mort¬ 
gagee refused to part with the title-deeds, 
and thereupon Mr. Lam told him that he 
would not advise his client to advance 
money unless the title-deeds were produced. 

Had the first mortgagee persisted in the 
refusal—as to which there is no satisfactory 
proof, he being not called as he was Lot 


in Bombay—the defendant’s son ought 
to have gone and seen Mr. Lam about it. 
He did not do so, and when he was re¬ 
quested by Mr. Lam’s letter of the 20th 
January 1922 to see him, he sent a blimt 
reply, saying that there was no agreement 
for a mortgage and it was, thereiore, not 
necessary to see Mr. Lam. 

Upon these facts, I hold that the non¬ 
completion oi the mortgage was due to 
default on the part o. the de endant, and 
pass judgment for the plaintiff lor Rs. 4,000 
and costs and interest on judgment at six 
per cent, per annum. 


R. N. & n. h. Suit decreed . 


CALCUMA HIGH COUJ&T. u 

Appeal from Appel ate Decree No. 

865 of 1920. 

May 26,1922. 

Present:— Just.ce 'ft a la:sky 
and Mr. Suiuawaidy. 

$ARADL\DU chakravarti— 

Defendant No. h— Appellant 

versus 

GOSTA BEHARI TRAMANIC& and 
others—Plaintiffs—Respon dents. 

Cnit Proem** Cede ( Act V of I0o8), «.• 0& 
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0 . XXI. r, 72— Mortgage-decree — Sale— Purchase 
by benamulnr on behalf of decree-holder, whether 
void —Suit by decree-holder to enforce agreement 
against judgment-debtor, maintainability of. 

Plaintiff .-.btained a mortgage-decree and biought 
the mortgaged property to sale. The property was 
urchaSed by a benamidar on behali of jlaintiff. 
la in tilt then entered into an agreement with 
the judgment-debtor whereby the latter was to 
remain in possession of the property and to pay 
off the decretal amount by a certain date, in 
default of which plaintiff was to take possession 
of the property. The judgment debtor made 
default and plaintiff brought the suit for pos¬ 
session : 

Held, (1) that the sale in execution of the plaint¬ 
iff’s mortgage-decree in which the property was 
purchased for the plaintiff without the permission 
of the Court was affected with a mere irregularity 
and was not void but voidable; [p. 19'.col. 2.] 

(2) that the defendant, judgment debtor in 
the previous suit, could not claim to avail him¬ 
self of the remedy provided by sub-r. 3 of 72 
of O. XXI of the Civil Procedure Code in second 
appeal; [p. 197, col. 2.] 

(3) that the suit was not barred by section 
66 of the Civil Procedure Code inasmuch as the 
benamidar had neveT claimed title under the 
sale certificate, [p. 197, col. 2.] 

Per Suhrawardy, J .—An execution-sale in 
which the decree-holder purchases the property 
without the permission of the Court is voidable 
and is liable to be set aside at the instance of the 
judgment-debtor or his representative, but the 
judgment-debtor has no absolute right to ask 
the Court to set aside such a sale and the matter 
is in the discretion of the Court, [p.198, col. 1.] 
Section 66 of the Civil Procedure Cede only- 
applies to a suit in which the plaintiff attempts 
to enforce his secret title as against the certi¬ 
ficated purchaser, [p. i^ 9 , col. 1.] 

Appeal against the decree of the District 
Judge, Murshida ? d, dated the 52nd 
December 1919, affirming that of the 
Subordinate Judge,. Murshidabad dated 
the 30th September 1918. 

Babu Samatul Chandra Dutt, for the 

Appellant. 

Babu Debendra Narain Bhattacharjee , 
for the Respondents. 

. JUDGMENT, 

Walmsley, J.****This appeal is preferred 
by defendant No. 4. The plaintiffs case 
is that the. predecessors of defendants Nos. 
1—3 executed a mortgage in his favour 
in 1310 B, S.; he then brought a suit on 
the mortgage against the represei tatives 
° tt ° r tga£ors, and aga r.st the defend¬ 
ant No. 4 as a pu chaser, in 1898 and in 
execution of 1 his decree caused tte property 


to be sold in 1909, when it was brought 

by Parameswar Oi ose fatl er of defendants 
Nos 5, 7 and servant of the plaintiff, as 
benamida for the plaintiff. It is beyond 
doubt that there was such a mort¬ 
gage, that the plaintiff obtained a decree 
and that the property was bought by 
Param e swar. 

The plaintiff went on to say that the 
father of the defendants Nos 1—3 then 
entered into an agreement with the plaintiff, 
by* which the defendants were to pay off 
the plaintiff's dues by the end of 1322 
B. S.. meanwhile remaining in possession; 
and in default the plaintiff was to take 
khas possession after the end of 1322 B. S. 
The defendants N*.s. 1—3 and defendant 
N«».4did as a matter of fact, lemain iapos¬ 
session and. according to the plaintiff, it 
was by virtue of this arrangement. The 
plaintiff further alleged that only part 
of the total sum was paid, so he claimed 
khas possession of the land, with n esne 
profits, or, in the alternative, a decree 
for the unpaid balance. 

The First Court gave the plaintiff a de 
cree for khas possession, and also for 
mesne profits. 

The defendant No. 4 preferred an 
appeal which was unsuccessful, and in 
consequence he has preferred this second 
appeal. 

Two points are raised on his behrlf. 
The first is that the suit is barred by section 
66 of the Civil Procedure Code. Both 
the lower Courts' rejected this argu¬ 
ment and I think rightly, for the reason 
that Parameswar and his successors have 
not at any stage claimed title under the 
sale certificate. 

The second argument is based on the 
provisions of 0 . XXI, r. 72. The plaintiff 
as decree-holder did not obtain the 
Court's permission to bid at the sale, in¬ 
stead of seeking permission he caused 
his ; servant to buy the mortgaged prop . 
erty benami . The effect of this purchase 
without permission was considered by both 
ti e Courts below, and they took the view 
that the purchase was voidable but not 
void, and that defendant No, 4 could 
no longer avail 1 imself of the remedy pro¬ 
vided by clause (3) of lie rule. 

In the grounds ot appeal, to this Court: 
the third and fourth deal with this matter. 
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and we are asked now to hold that the lower 
Courts should have treated the written 
statement as cn applies tion to set nside 
the sale. If we were to accept that argu¬ 
ment, we should have to remand the case, 
for there are at least two points which 
would require investigation, namely, whe¬ 
ther the defendant could show that his 
application was not barred by limitation, 
and whether, in the circumstances, the 
case was one in which the Court should 
exercise its discretionary power of setting 
aside the sale under clause '3). I mention 
these two points merely to show the force 
of the respondent's answer that the de¬ 
fendant is setting up an entirely 
new case. I think that answer is correct 
and that on that account the appellant's 
Contention must be overruled. The result 
is that the appeal must be dismissed with 
Costs. 

Snhrawardy, J.—I am of the same 
opinion. I think the defendant being 
in possession of the property in suit would 
be entitled to urge by way of defence that 
the plaintiff's purchase without permission 
of the Court was not enforceable as against 
him, even if it were voidable at the option 
of the defendant only. But it depends 
greatly on the discretion of the Court, 
and in exercising such discretion, accord¬ 
ing to authorities, the Court will take 
into account prejudice to the defendant, 
*>. g., inadequacy of p.ice, etc. So it 

is not the absolute right of the defendant 
to ask the Court to set aside such a sale, 
which, I take it, is affected with a mere 
irregularity. In this case the defendant 
treated the sile as absolutely void and did 
not ask the Court to exercise its discretion 
in the matter or place materials before 
it for the right exercise of such discretion. 
Even if I were asked to exercise such 
discretion in this case, I would, in the absence 
of any material, decide in favour of the 
plaintiff. I agree that at this stage of the 
litigation the defendant should not be al¬ 
lowed to make a new case. 

As to section 66 Code of Civil Procedure 
the heirs of Parameswar do not appear 
in thi9 case and deny plaintiff's benami 
purchase, that section only applies when 

the plaintiff - attempts- to. enforce his 


[1923 

secret 'title ~'ds against the certificated 
purchaser. 

This contention, therefore, fails. 

z ‘ K - Appeal dismissed. 


PESHAWAR JUDICIAL COM- 
MISSJONER’S COURT. 

Crvn, Appeal No. 89-29 of 1922. 

June 5, 1923. 

Present — Mr. Pip 0 n, T. C. 
CHANDAX AND OTHERS—PLAINTIFFS 

— Appellants 
versus 

Musimmat BIBI and others— 
Defendants— Respondents. 

ci vil Procedure Code ( Act V of 1908;, s. 151, 
O. X I, rr- 23, 25, Sch. 11 , para. 15 — Arbi¬ 
tration — A ward, set aside on ground of unreasonable¬ 
ness — Remand. proper order of—Inherent power 
of remand , when can be exercised . 

The fact that an award does not seem to be 
reasonable is not a valid ground for setting it aside 
under the provisions of paragraph i 5 . Sch. II, 
Civil Procedure Code, [p.199, col. 1.] 

On the application of the parties, a suit was 
referred to three arbitrators and it was agreed that 
the award of the majority would be binding One 
of the arbitrators disagreed with the award made 
by the other two and the Trial Court set it aside 
on the ground that it did not seem to be reasonable. 
The Appellate Court, holding that the question 
of the validity of the award had not been deter¬ 
mined at all, remanded the case under O. XLI 
r. 23 efthe Civil Procedure Code. The plaintiffs 
appealed against this order: 

Held, that the setting aside of the award by the 
Trial Court was not a decision on a preliminary 
point and the remand should have been under 
r. 25 of O. XLI of the Civil Procedure Code, 
(p. 199, col. 1.] 

Krishnan Chettiv. Muthu Palandi, 22 M. 1721 
8 Ind. Dec. (n. s.) 122, Abdul Karim Abu 

Ahmed Khan Ghaznavi v. Allahabad Bank 
Limited, 4 1 Ind. Cas. 508: 44 C. 929; 21 C. W. n! 
877; 26 C. L. J. 40, distinguished. 

Section 151 of the Civil Procedure Code can 
only be invoked in the absence of a perfectly 
clear provision of law applicable to the case which 
Is before the Court, fp. 199, col. 2.] 

> Appeal against an ordei of the Addi¬ 
tional Divisional Judge, Peshawar, dated 
the 10th June 1922, setting aside an order 
of i the Sub-Judge, Nowshera, dated the 
12th November 1921. ' ' 
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Pandit Mool Chand, R. S., for the 
Appel 1 nts. 

Mir Waliah for the Respondents. 

/UDGMENTT.— The material f ots of this 
case are that the suit was referred to the 
arbitration of three arbitrators on an appli¬ 
cation by the parties in the Trial Court. 
It was stated in the application that an 
award by a majority of the arbitrators would 
be binding. Two arbitrr tors put in a concur¬ 
rent award, and the third disagreed. The 
Trial Lourt set aside the a w°id in the follow¬ 
ing words “ I cancel this arbitration 
because the award does not seem to be 
reasonable. ” It is clear at the outset 
that the above was not a valid ground 
for se.ting aside the award under the pro¬ 
visions of paragraph 15. Sch. II, Civil 
Fioceoure Code. The Divisioi el Court, 
on appeal, look the \ iew which I have given 
above, end held that the question of the 
validity of the award had never been 
determined by the Trial Court at all, and 
it reminded the case for re-determination 
under O. XL, 1 . r. 23. The remml 
order assum s that * he Trial Court ha! dis¬ 
posed of the cast upon a preliminary point. 
The pipi. tiffs have appealed against this 
order, and I have dealt with the grounds 
of a ppeal in m> order of the 2nd 0* December 
1922. As I have pointed out in th.t 
order, the only ground on which the order 
of the Divisional Court could be attacked 
is that there is no question of a decision 
upon a preliminary point and that the 
remand should have been under O. 
XU, r. 25 and not under r. 23 of the same. 
It is co' 1 tended by the learned Counsel 
for the respondents that the setting aside 
of the award as invalid was actually a 
decision upon a preliminary point. He has 
quoted the ruli g published as Krishnan 
Chdti v. Muihu Pa'cnil (1) but I am 
unable to see tht it is at all parallel to 
the present case. The ruling referred to 
dealt with a case in which the Trial Court 
had passed a decree in terms of an award 
and the Appellate Court had overruled 
the award as invalid, and had sent back 
the case to the Trial Court for disposal 
upon its merits. It is perfectly obvious that 
the remind in that case w?s rightly made 
under r. 23. Again, I am unable to see 
that the Full Bench ruling of the Culcutta 

(x) n Mj 17218 lad. Bsc, (n, b.) x 22; 


High Court, Ablul Karim A bn 

Ahm d Khan Ghazn v : v. AVah>bad 
B nk, L'"t d (2) is In ary way 
relevant. It deals rot with the ques¬ 
tion of the validity of an award but 
with the insufficient adjudication upon 
cert iin allegations made by one ot the par¬ 
ties, and it was held that, quite apart from 
the provisions of rr. 23 and 25, an Ap¬ 
pellate Court had an inherent power of 
remand under section 151, Civil Procedure 
Code. The learned Counsel for the respond¬ 
ents argues that the present remand maybe 

defended in the same manner. I confess 
lam not able to follow this argument. 
Section 151 need only be invoked in the 
absence of a perfectly clear provision 
of law applicable to the case which is before 
the Court. In the present case it appears 
to me that, O. XU, r. 25, clearly applies. 
The learned Counsel for the respondents 
would argue that the Trill Couit actually 
adjudicated upon the question as to whether 
the award was valid 01 not, and that 
therefore, it can only be regarded as having 
come to a wrong decision upon a pre¬ 
liminary point. ]Now, I am in entire 
agreement with the view of the learned 
Additional Divisional Judge that the 
Tri 1 Court never adjudicated upon the 
question at all. The Presiding Officer, 
indeed, appears to have entirely overlookd 
the provisions of paragraph 15, Sch. 
II. Civil Procedure Code, and to have 
been under the impression that he 
had complete discretion to accept or 
reject an award, according as to whether 
he considered it a just or an unjust award. 
It need hardly be stated that his view was 
radically unsound. 1 must, therefore, accept 
the contention of the appellants that the 
remand should have been made under 
r. 25. I do not propose here to go ■ 
into the question of what the ultimate 
course of appeal will be in the event 
of hypothetical contingencies occurring. 
What is required is that the Trial Court 
shall properly adjudicate upon the ques¬ 
tion as to whether the award is or is not 
legally valid having regard to the pro¬ 
visions of paragraph 15 of Sch. 11 , 
Civil Procedure Code. I, therefore, accept 

fa) 41 Ind. Cas. 5981 44 c « 9*9; C, W, N. 87 
2<> C, h. J» 49* 
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appeal And modify the order of the 
Appellate Court to one which directs the 
Trial Court to enqiire into and report its 
opinion upon the question as to whether 
the ? ward is or is not valid. On leceivi ig 
the return to the remind, the Division 1 
Court will pass its own orders on the appeal 
which by reason of my order is still pending 
before it, and, if the award is set aside, 
it will consider the question as to whether 
there is sufficient material on the record 
for it to adjudicate upon the finding already 
come to by the Trial Covrt upon the merits 
of. the case,. Costs in this proceeding 
will be costs in the original suit. 

K. s. D. Appeal accepted. 


This in itself would not be a sufficient 
ground f 0 r giving the grandson betters 
in preference t 0 the widow. The lower 
Court considered the question of whether 
Ha Hia U w as a fit and proper person to 
administer the estate and decided that 
she was. 

The lower Court also considered the 
question of how Ma HJa U's position was 
affected by the fact that Ma Hla U 
had lived separately from her husband 
for eight years and came to the conclusion 
that, as U Tha Gating failed to obtain a 
divorce and there was no subsequent act 
of voidation on his part terminating the 
marriage, proved, the mere fact of her 
living separately for eight years did not 
dissolve the marriage and did not disqualify 
her from inheriting her husband's estate; 
There can be no doubt that this finding 
was correct. 


LOWER BURMA CHIEF COURT. 

Crvn, Miscellaneous Appear No. 12 
Ll of 1922. 

.December 14 , 1922. 

Present:^ Sir Sydney Robinson, Kt„ Chief 
Judge. a>nd,Mr. Justice Pratt. 
MAUNG MAUNG TIN —Appellant 

versus 

MA HLA U —Respondent. 

•* 1 Buddhist Law — Succession—Wife Lving apart 
from husband, rights of. 

When a wife has lived apart from her 
husband, bv mutual consent, on account 
of incompatibility of temperament, and there 
is no proof of undutiful conduct towards her 
husband, it would not, under the Buddhist Law 
disqualify her from inheriting to her husband's 
estate or disentitle her to claiming Letters of Ad¬ 
ministration as against a grandson. 

Appeal against an order of the District 
Judge, Eassein. 

Mr. Rahman, for the Appellant. 

Mr. Ko Ko , for the Respondent. 

JUDGMENT. —This is an appeal against 
the order of the District Court of Bassein 
awarding Ma Hla U Letters of A minis¬ 
tration to the estate of the deceased U Tha 
Gaung. fc 

Appellant is a grandson of the deceased, 
being the child of a son by a former wife. 

The first ground taken is that the District 
Jtydge erred in not considering that the 
property was in appellant's possession. 


In the divorce proceedings U Tha Gaung 
entirely failed to prove misconduct or 
undutifulness on the part of Ma Ha U, 
and having done so, he appears to have re¬ 
conciled himself to the inevitable and made 
no further attempt to effect a divorce 
but to have accepted the status. 

The main ground on which the appeal 
has been argued is that the District Court 
was wrong in law in holding that Ma Hla 
U had not forfeited her right to inherit, 
and in connection with this contention, 
that the D.strict Judge overlooked tection 
279 of the Kinwan Mir.gyi's D.gest, 

What the Judge of the lower Court said 
was that he was not aware of any ruling 
or case in which it was laid down that a 
wife is not entitled to inherit her deceased 
husband's estate because of undutiful con¬ 
duct towards him and being like an enemy. 

The Judge also observed that he knew 
of no Dhammathat to this effect. 

No ruling has been cited as authority 
for the contrary view. Sect'on 279 of the 
Digest gives a list of w \es who are not 
entitled to inherit the husba d’s estate. 

The two Dhammathats which aJe quoted 
are obscure ai.cl oi late or.gai. Nether 
of them can be considered author, 1 a*iye 
on points ou winch, the .mpoUant Pham? 
mathats such a§ tjiq Manugya are silent,' 
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*. The Shinthaba classifies amongst the wives 
disentitled to inherit from their husbands, 
one who deserts her husband, one who 
leaves her husband’s prote tion and one 
who does not perform the husband’s funer 
al rites. 

The Kyannat lays down that a wife, 
who does not attend her husband during 
his illness shall not inherit. 

It is obvious that such broad proposi¬ 
tions as these can on'y be received with 
considerable qualifications and with due 
regard to mordern customs and modes of 
thought. They cannot be argued as lay¬ 
ing down strict rules of law without regard 
to particular circumstances. 
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inations had been successful in getting 
her ejected from In's house, encourg.-d 
ill- eeling and strove to prevent a recon¬ 
ciliation. 

On the evidence it is quite impossible 
to hold that Ma Hla U had been guiltv 
of any m'sconduct of such a nature as 
to disqualify her from inheriting her hus¬ 
band’s estate. 

As the widow she had a better claim 
than the grandson to Letters of Adminis¬ 
tration. 

The appeal is dismissed with costs, 
the decree of the Court below being con¬ 
firmed. 

• Appeal dismissed. 

w. c. A. 


In the present ease, although Ma Hla U 
left her husband’s house and went to live 
in another opposite, it is not proved that 
she did so entirely of her own free will. 
There is no evidence that Ma Hla U was 
driven out of her husband’s house by a 
third person in his presence, and the evi¬ 
dence was so conflicting the learned Dis¬ 
trict Judge was u table to decide whether 
she left of her own accord or whether she 
w-as driven out. 

After leaving the house she continued 
to reside in a house opposite belonging 
to her husband. There is evidence that 
she sent him foed during his last illness 
and that she actually attended on him when 
allowed, and assisted in the funeral cere¬ 
monies. 

It is impossible to call her conduct de¬ 
sertion. Tne most that can be held proved 
is that she lived apart from her husband 
by mutual consent on account of incom¬ 
patibility of temperament. 

In the divorce proceedings both Courts 
found that there bad been no undutiful 
conduct on Ma Hla U’s part, entitling 
her husband to a divorce. 


Ad^ 00 
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CALCUTTA HIGH COURT. 

Apbeab from Appellate Decree No 2200 

OF I92O. 

D cemher 19, 1022. 

Piesent: —Hr. Justice C.C. Ghoseand 
Mr. Justice Chutzner. 

promode Chandra roy 

ChAUDHury— Defendant — •Afpeu.ant 

versus 

BINAYAEDAS ACHARJYA 
CHAUDHURY— Plaintiff - Respond- 


• 

. Since those proceedings, there is no 
proof of undutiful conduct on her behalf, 
whilst the evidence adduced by her goes 
to show th t their mutual relations became 
more friendly. It seems extremely probable 
that U 1‘ha Gaunt’s relatives bei^ jealous 
0 f his second wife did their best tp preju- 
Wm against he^ f ajid ogeetbea* wash- 


EN 1. 


Bengal Tenancy Act [V 111 of 188-), ss. 103, 
106—Entry in Record of Right — Presumption -—. 
5U ^u° it ‘ cor f ec fi° n of entry—Burden ofytoof. 

The plaintiffs landlords brought a suit under 
section 106 Bengal Tenancy Act, for correction 
01 tertain entries in the Record of Rights made 
undtr section ioj of the Act. The lower Court 
decreed the suit relying on Road Cess Return*, and. 
the Quinquennial Register prepared under Regula- 
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BINATATD AS acharjya chaudhway. 


Held, (i) that there was a presumption in favour 
of the defendants from an entry under section 103B 
of the Bengal Tenancy Act and the onus of 
proof was entirely on the plaintiffs to negative 
the effect of the said presumption; [p. 202, col. 2.] 

(2) that having regard to the provisions 01 the 
Cess Act, the Road Cess Returns were not ad¬ 
missible in evidence; [p. 202, ccl. 2.] 

(3) that even assumingthat the entry in the Quin 
qnennial Register was admissible in evidence it 
was not sufficent to negative the presumption 
under section 103B of the Bengal Tenancy Act. 
[p. 203, col. 1.] 

Appeal against a decree of the Special 
Judge, Mymensingh, dated the 8th of 
May 1920, affirming that of the Assist¬ 
ant Settlement Officer, Nitrakona, d^ted 
the 3rd October 1918. 

Babns Sarat Kumar Roy Chaudhury and 
Blrendra Kumar De, for the Appellant. 

Bxbus Jogesh Chander Roy and Prokash 
Sunder Mazumdar , for the Respondents. 

JUDGMENT. —This appeal has arisen 
out of a suit under section 106 of the 
Beagal Tenancy Act at the instance ot 
the landlords for correction of certain 
entr es in the Record of Rights of village 
Pechandary, the Survey of which has been 
mide and and the Record of Rights in 
respect thereof has been prepared 
under the provisions of Chapter X of 
the Bengal Tenancy Act. The plaintiffs 
landlords alleged that the rent of the 
tenure in suit was enhancible, the tenants 
in their defence however, urged that 
having regard to the entry under section 
103B of the Bengal Tenancy Act and 
to the fact that rent has remained 
unvaried for a period of over 20 years 
the claim of the plaintiffs landlords 
was not entertainable. The Assistant 
Settle meat Officer of Mymensingh before 
whom this matter catne in the first 
instance was of opinion that although 
the entry in the Record of Rights was in 
favour of the defendants, stilly having 
regard to the Qiinquennial Register of 
1205 B. S. prepared under the provisions 
of Regulation XIA T III of 1 793 and to the 
entries in certain Road Cess Returns 
filed by the plaintiffs landlords, tl e 
claim of the latter was sustainable a> d 
he accordingly decreed the suit with 
costs, declaring that the rent of the 
tenure was liable to enhancement. He 
further ordered that the necessary 
correction in the Record-of Rights should 


be made as prayed for by the plaintiffs. 
There was an appeal to the Special 
Judge of Mymensingh at the instance 
of t ie defendants tenants. The le .rned 
Judge, .after taking into consideration 
the documentary evidence in the case, 
held that there wis no substance in 
the appeal and he accordingly dismissed 
the same. 

The two pieces of documentary evidence 
relied upon by the learned Judge are 
(1) the Quinquennial Register referred to 
above which showed tl at at tl e time 
when the Register was prepaied the rent 
of the tenure in question was 75 sicca 
rupees which was equivalent to Rs. 80 
of the East Indian Con-pan) (the rent 
according to the defendants having been 
a sum of Rs. 89-11-8 for a series 
of years) and (11) the Road Cess Return 
filed by the landlords in accordance with 
the provisions of the Cess Act. The 
learned Judge, after discussing the weight 
to be attached to the entries in the 
Road Cess Return, held that there 
was sufficient evidence on behalf of the 
landlords to meet the defend; nts tenants* 
case, although he ^as of opinion tlat 
the Register st.tiding ly itself was far 
from being conclusive. It is to be observ¬ 
ed however that the Road Cess Returns 
in question were tendred as exhibits in 
this case not on behalf of the plaintiffs 
landlords but on behalf of the defendarts 
tenants. Now, so far as the Road Cess 
Returns are concerned, it is quite clear, 
having regard to the provisions of the 
Cess Act, that they were not admissible 
in evidence at all and, therefore, so far 
as the defendants’ case is concerned, we 
must leave out of consideration, the Road 
Cess Returns. Therefore, there remained 
the Quinquennial Register which was ten¬ 
dered as an exhibit on behalf of the 
plaintiffs landlords. Now, to start with, 
there was a presumption in favour of the 
defendants from an entry under section 
103-P of the Bengal Tenancy Act. 
Therefore, the ones of yroof Tested en¬ 
tirely on the plaintiffs landlords to nega¬ 
tive the effect cf the. said resumption. 
The question then arises as to w Letber 
the plaintiffs landlords have discharged 
that onus. It is unnecessary to go into 

the question as to whether the Quin* 
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quennial Register was admissible in evi¬ 
dence or not. Assuming, hjwever, that 
the entry m the Q linquenninl Register 
was a !m ssible in evidence, we are of 
opinion 'hat the said entry by itself was 
not sufficient to negati ethe presumption 
aider section 103-B of the Bengal Tenancy 
Act. Indeed, it his been recognized by 
the learneu Judge himself that that piece 
of evidence is far from being conclusive. 
We are satisfied, however, from the judg¬ 
ment of the learned Julge taken as a 
whole, that the onus was wrongly placed 
on the defendants and in that view of the 
matter he came to the conclusion that the 
pliiaciffs landlords hid proved their 
clijm. We think, however, that the 

entry in tin Quinquennial Rorister is not 
sufficient to prove the plaintiffs* case. 
In t iis view of th~ matter, we must 
allow the appeal and direct that the appeal 
be decreed and the suit dismissed with 
costs in all Courts. 

S. C. M. & N. H. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Appeal from Original Decree 
No. 208 of 1921. 

April ir, 1923. 

Justice Sir Asutosh Mookerjee, 
Kt., and Mr. Justice Newbvild. 

Mzhiraja SVSf KANTA ACHARYYA 

B AH ADU Plaintiff—appellant 

versus 

ABDUR RAHMAN SARKAR and 

others— Defendant j—Respondents. 

Land Acquisition Act (I of 1894), s 18— 
Acquisition of land in possession ot tenant—No 
reference by landlord—Reference at instance of 
tenant—Separate sum awarded — Landlord, right 
of. 

Where a landlord is satisfied with the sum 
awarded to him by the Collector for land 
acquired in the occupation of a tenant and does 
not ask for a reference under section 18 of the 
band Acquisition Act, he cannot deprive the 
tenant of any additional sum which the latter 
is able to obtain from the band Acquisition 
Judge under a reference made at his instance 
alone. 

Appeal against a decree of the 
Alditioial District Judge, Mymensingh, 
dated the nth July 1921. 

^Babus Jogesh Ch under Roy and Nagendra 
Nath Bose, for the Appellant. 


Babus Dwarka Nath Chuskerbutty and 
Sur ndra Nath Guha, for the Respo u d- 

e ntg. 

JUDGMENT. —This is an appeal by 
the landlord in an apportionment case 
under the band Acquisition Act. 'He 
Collector valued the land and made"an 
award in favour of the 1. ndiord alone 
on the ground that under the contract 
of tenancy, the landlord alone was entitled 
to the entire compensation. The landlord 
was satisfied with the amount which 
was thus awarded to him. The tenant 
however, obtain*d an order of reference 
under section 18 of the band Acquisition 
Act to the band Acquisition Judge who 
has held that, apart from what the landlord 
lfs received, the tenant i s entitled to a 
sum of Rs. 357-8. The landlord now 
contends that under the terms 0 f the 
contract between him and hi s ter ant 
he is entitled to this additional sum It 
is not necessary to consider ti e ieeal 
effect of the terms 0 f the contract between 

the parties ; for it is plain that as the 

landlord w a s satisfied with the sum which 
was awarded to him by the Collector 
and never asked f 0 r a reference under 
section 18, he cannot now deprive tie 
tenant of the additional sum which tl e 
latter has be^n able to obtain from the 

band Acquisition Judge under a reference 
made at his instance alone. 

The result is that th e decree made bv 
the band Acquisition Judge is affirmed 
but not for the reasons given by him. • 

As this appeal has not been contested 
we make no order a s to costs. 

w * c - A * Appeal dismissed. 


BOMBAY HIGH COURT. 

Original Civil J urisdiction Insolvency 
Petition No. 282 of 1922. 

June 5, 1922. 

Present: — Mr. Justice Marten 
In re MAHOMED HASHAM & CO. 

Presidency Towns Insolvency Act {III of 
1909). s c)—Act of Insolvency—Departure of some 

creditors members °f ^ rm ***** intent to defeat 

Where it is put forward as an alleged act of 
bankruptcy that the partners of a firm have de¬ 
parted from their usual place of business or other¬ 
wise absented themselves, that must refer to the 
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individual partners. One man cannot as an 
agent for another depart from bis usual place 
of business, [p. 206. coL 2.] 

In the case of a firm with two partners the de¬ 
parting from the usual place of business with in¬ 
tent to delay and defeat the creditors must be 
a departure of both the partners and not merely 
the departure of one of them, and an adjudica¬ 
tion order cannot be made against the firm 
unless both the partners depart with the same 
intent, [p. 207, col. 2.] 

Mr. Mulla, for the Applicant. 

Mr. Jinnah , for the Petitioning Credi¬ 
tors. 

JUDGMENT.— This is an application 

by one Abdul Sakoor Ismail, a partner 
in the firm of Mahomed Has ham & Co. 
and M. H. Madden & Co., to set aside 
an adjudication order made against 
the firm of Mahomed Ha sham & Co-, cm 
the 31st of March, 1922, by. Mr. Justice 
Kanga. The grounds on which the adju¬ 
dication order was made were two, viz,, 
fi^. “That in British India the said 
debtors have made a transfer of their prop¬ 
erty or a substantial portion. thereof with 
intent to defeat or delay their creditors ” 
and (2) “ that with like intent the partners 
of the said debtors' firm have departed 
from their usual place of business or are 
otherwise absenting themselves." 

The petitnning creditor Padamsey Munji 
obtained a decree on the 27th February 
1922 for Rs. 51,000 odd, of which after 
giving credit for certain sa’es of goods, 
a sum of Rs. 34,650 still remains due. 

As regards the first point under the adju¬ 
dication order, viz., the alleged statutory 
transfer, the ground of objection raised 
by the present applicant is that this transfer 
was not executed within three months 
before the presentation of the petition 
asrequ’red by section 12 (1) (c) of the Presi¬ 
dency Towns Insolvency Act, 1909. 

The petition wa9 presented on the 30th 
March 1922 and it is common ground that 
the mortgage relied upon is dated the loth 
of October 1921. It is, however, alleged 
by the petitioning creditois that in effect 
the mortgage amounted to a statutory 
ttons f er because the mortgagee did. r.ot 
take possession until some date within, 
three months before the presentation of 
the insolvency petition. I have not got 
the original 0 f this mortgage before me 

but I have a copy or what purports to be 

•J'i» O' - ' * - * * ' *' 


a c opy, and though it seems to be in¬ 
accurate in several places, I think it 
will, suffice for the purpose of my present 
decision. 

Before turning to the mortgage, I should 
expl. i n that there are two partners in 
this firm 0 f Mahomed Hasha n & Co-, viz., 
Abdul Sakoor Ismail and Pren chand Nand- 
lal. It is common ground that Premchand 
Nandlal has absconded, and it is not dis¬ 
puted that he had absconded with intent 
intsr alia to defeat and defraud and delay 
the creditors of this particular firm. But 
it is the other partner who denies all in¬ 
tention to defeat or delay the creditors' 
of the firm with which we are concerned. 

I may also say that the two firms of Maho¬ 
med Hasham & Co-, and M. H. Madden 
& Co., appeal to be the same, although 
M.^ H. Madden & Co. are not nnm; d in the 
adjudication order. I me tim this 
because the applicant Abdul Sakoor In 
his first affidavit does not refer to Maho¬ 
med Hasham & Co. at all but refers to 
M. H. Madden & Co. That is explained 
afterwards in another affidavit to be merely 
an error, and that the two firms are substan¬ 
tially the same. 

Now this mortgage of the 10th of October 
1921 is interesting to this extent. The 
draftsman seer; s to have copied some 
of the English forn s relating to limited 
i if i it v companies and used them for the 
aftairs of an ordinary partnership firm. The 
result is that, at am rate to an English 
conveyancer, so- e of tl e conveyancing is 
most extraordinary. We are introduced 
to something which is novel as far as I 
am concerned, v z., an as ignment in one 
place, and a charge in another place 
both by way of so-called float i . g security in 
connection with the assets of a and B 
the partners in the firm. Possibly my. 
unfamilarity with a floating charge over 
partnership assets arises from the fact 
that any such charge in England would 
probably be void under the Bills o' Sale 
Acts.. On the other hand, a floating charge 
contained ip a debenture of a limited lia¬ 
bility company is, excepted from the Qpeja- 
tion of those .Acts. 

However, I find that there are certain 
clauses in this mortgage which purport' 
at any rate to assign absolutely substan¬ 
tial portions o i the alleged insolvent's 
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property. In clause 2 the borrowers as¬ 
sign unto the lender “ ( 1) all the several 
debts or sums of money specified in the 
second column of the said schedule hereto 
due owing to the borrowers as aforesaid 
from the seveial persons whose names 
are set opposite to such respective sums 
in the first column of the said schedule/’ 
Then in sub-clause (3) they assign “ all 
capital profits other moneys ” (there may 
be some mistake in the copy here) “ be¬ 
longing to or to be received by the borrowers 
in respect of the said business.” Now 
the debts me tio ed in the schedule amount 
to a substantial sum, some Rs. 57,000, 
and they represent book debts due to’ the 
firm. Tliis sub-clause (3) is certainly in 
very wide terms “ All capital profits other 
moneys belonging to or to be received 
by the borrowers.” 

In sub-c au e (2) they assign “by wav 
of floating security all beneficial interest 
and good wil of the borrowers in said 
business and the exclusive right to use 
or confer on others the right to use the said 
style or true name ot Mahomed Hasham 
& Co. and also the full benefit of all contracts 
and engros ments entered into by or with 
the borrowers in respect of the said busi¬ 
ness. If one is to construe the words 
Strictly I do not know how you assign 
by way ot floating security. If, however, 
a charge is intended the wording should 
be “charge by way of floating security” 
and not assign. However that may be, 
I do not suppose that the good will of this 
particular firm is worth very serious 
consideration. 


Then, in clause 3 they purport to “charge 
the payment of the principal sum and 
interest thereon by way o- floating security 
(not hindering any sale or other dealing 
ln -j ^ ordinary course of business ot the 
said firm) on the borrowers’ shop in the 
J a ken a Musjid at the approximate value 
01 Rs. 60,000 (but not the borrowers' 
goods which have been already pledged 
by them to the Central Bank of India, 
t£d.) and all papers, documents and vou¬ 
chers relating to the stock in trade, goods, 

~ tJes * (* suppose that means chattels) 
^merchandise, as are ordered out by the 
Dorr°wer 8 and as may be recei ved by them 
«Msaxd shop and payment of the moneys 
toereohinduding the goads now gjad yfl 
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with the Said Central Bank of India, I.td., 
as may hereafter come into their posses¬ 
sion and all the.documents of title relating 
thereto or which m?y be purchased by 
or assigned to them.” 

I suppose that means that it is to be 
a floating charge on the stock-in-trade 
at the shop exclusive of certain goods 
already pledged to a third party. Possiblv 
the charge also extends to the shop itself 

Then, in clause 4 there are ceitain cove¬ 
nants by the borrowers: “(d) That the 
borrowers shall foithwith cause the lease 
if any of the shop and godowns transferred 
in the name of the lender.” There are 
also numerous other clauses. In clause 
7 the berrowers appoint the lender their 
attorney to do a large number of things, 
la clause 9 there is a power of sale. Cl use 
1 7 provides for the security becoming imme¬ 
diately enforceable in certain evert. 
Clause 12 provides: “ This security shall 
extend to all stock-in-tiade, goods and 
chattels which the boiiowers may here¬ 
after acquire for the purpose of their busi¬ 
ness.and all book debts which may accrue 
due in the course of the said business.” 

Let me assume fer the sake of argument 
that this document . amounts to this: 
that there are certain properties of the 
i solvent which were assigned absolutely 
by way of mortgage and certair other 
properties which were charged by way 
of floating Security. How does the fact that 
these other properties are charged by way 
ot floating security (whatever that means 
as regards the assets of private Individuals) 
prevent there being any “ transfer “ of 
their property until the mortgagee takes 
possession? On the facts of ’this parti¬ 
culars case I do not think it does. If one 
applies the analogy of floating securities 

4. tbe °* ? company, one knows 

that a floating security does not actually 

tas Jf; n specifically on any particular asset 
until it has what we call crystallised, 
but it will nevertheless take priority over 
certain rights of certain unsecured creditors. 
*or instance, it is stated in Buckley OH 
Companies, 9th Edition, p. 233: 

As between execution creditor of the 
Company and debenture-holder by WOV 
of floating security, the former takes subject 
to the equity of the latter, even if the equity 
arises not irom<an aetatd itfcue ofdtbutonh 
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but from ?• mere agreement'for v?lue to 
issue them; ?nd the rights of debenture- 
holder prevril, ?t ?nv r?te until the Sheriff 
h?s sold, whether ? Receiver h?s been 
appointed or not; ?nd ?lso notwithstanding 
sale if before sale a Receiver has been 

appointed." 

There is one further matter in this parti¬ 
cular case. There was a pi liner ship si it 
brought by the applicant Abdul Sakoor 
against his partner Premchand alleging 
in effect that he had been grossly defrauded 
by Premchand. On the 19th December 
1921 this mortgagee that I have referred 
to was by agreement between the parties 
appointed by Mr. Justice Ka.jiji Receiver 
of the partnership assets ^nd there was 
a clause providing that the Receiver was 
to collect the paitnership outstandings but 
he was not to pay any creditor without 
the leave of the Court. 

Then, on the 23rd March 1922, this 
mortgagee Receiver resigned and Mr. Moos 
was appointed in his place. 

It seems to me that, in the face oi these 
orders, it is practically impossible to cons¬ 
true the mortgagee taking possession in 
January oi Lebruary 1922 as beii g a trans¬ 
fer of that date by the insolvents. The 
only document the insolvents ever enteied 
into was in the preceding October, and 
by the time they came to January or Feb¬ 
ruary 1922 a Receiver had been appointed 
by the Court and they had no right to 
p* t anybody in possession of a. ything. 
Pwither, the person who was appointed 
Receiver was the mortgagee, and he had 
no right as mortgagee to take possession 
from himself the Receiver without 
obtaining the leave of the Court which, 
at any rate, he did not do until the 23rd 
of March. 

On these facts I utterly decline to hold 
that there was a transfer by these insol¬ 
vents in law or inequity within the meaning 
of the Presidency Towns Insolvency Act 
at any time within three months before 
the presentation ol the insolvency peti¬ 
tion. Consequently, the first ground on 
which the adjudication order was. made 
is, in my opinion, unfounded and to that 
extent the order is, in my opinion, bad. < 

Now we come to point No. 2. It will be 
remembered that it depends on whether 

the partners departed from their usual 
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place of business or otherwise absented 
themselves. One argument that has been 
subm tted to me or behalf ot the petitioning 
creditors is this that it is sufficient for one 
partner to absent himself and that it does 
not matter whether the other one does. 
That seems to me to be'an impossible view 
to take of the Presidency Towns Insolvency 
Act . I am not going to lay down any 
general rule as to what acts of a partner 
may in certain circumstances bind the 
firm so as to amount to an insolvency of 
the firm. The explanation to section 9 
of the Presidency Towns Insolvency 
Act says: 

“ Por the purposes of this section, the 
act of an agent may be the act of the prin¬ 
cipal, even though the agent have no 
specific authority to commit the act/* 

But it seems to be only common sense 
that where you put forward as an alleged 
act of bankruptcy that the partners of a 
firm have departed from their usual place 
of business or otherwise absented them¬ 
selves, that must refer to the individual 
partners A, B, C and D. One man cannot 
as an agent for another depart from his 
usual place of business. It seems to me, 
in other words, to be a personal matter 
and there . s no question of any agent acting 
for him. Accordingly, I decline to hold 
that because Premchand Nandlal departed 
in this manner that that amounted to a 
constructive departure of the other part¬ 
ner Abdul Sakoor. 

I was not given much assistance by 
way of authority on this point during the 
course of the argument. And I can quite 
understand that where a case is based 
on its particular facts, although it is of 
legal interest to consider points of law, 
it may be unnecessary to do so where the 
Judge has not got to lay down any parti¬ 
cular rule. But I wish to draw attention 
to two points. 

In India, unlike in England, it is not 
an act of insolvency to fail to comply with 
a bankruptcy notice to pay a liquidated 
debt. Also, as a small matter of procedure, 
an adjudication order can be made against 
a firm.in the firm's name. In England.a 
receiving order can be made against a firm; 
but the adjudication order is made out 
in the names of individual partners. But 
we have that. different procedure 
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in India one must not think that an ordi¬ 
nary partnership firm is a legal entity. 
We only sue a firm on the Original Side 
in the firm’s name for the purpose of con¬ 
venience and because it is often difficult 
to know who the precise members of the 
partnership are. But whether we sue 
them in the firms name or whether we 
do not, in India it is the individual part¬ 
ners in the firm who are inlaw liaVe ai d 
they and they only. 

I may refer to Ex parte Blain. In re 
Sawers (i) where at page 5. 9, Brett. L. 
J., says: 

He says it is an act of bankruptcy 

by the firm. He is met and challenged 

by being asked whether a firm as such 

can commit an act of bankruptcy. He 

assumes that it can. I beg leave to' doubt 

it. Nay, more, I am of opinion that a 

firm as such cannot commit an act of 

bankruptcy. An act of bankruptcy must 

be the personal act or the personal 'default 

of the person who is to be made a 
bankrupt.” 

Then in Wace on Bankruptcy, page 

38, there is a reference to the cases of Ex 

parte Mayor (2) and Mills v. Bennett (3) 
in these terms:— 

The act of a firm of Bankers in shutting 
up the Bank is not necessarily an act of 
bankruptcy on the part of each individual 

? er * ^us, where one partner who re 
sided at the place of business, and was 
the only partner transacting the business 
(the others residing at a distance), shut 
U P . the banking-house and absented him 
sell irom it and stopped payment, it was 

not evidence of a joint act of bankrupt¬ 
cy. 

On the other hand, while I am referring 
to Wace, I wish to add a guarding word 
against the possibility of, say, in a firm 
ot eight partners, seven par t.u-rs absconding 
and leaving the eighth partner detained in 
Bombay on the ground of serious ill-health, 
and it being then said that no bankruptcy 

order can be made against the firm. That 

^ase I will deal with when it arises. But 
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it seems to me to be a question of fact in 
each case to determine the grounds for 
abstention from business, and whether 
on all the facts an act of bankruptcy has 
been committed. I may refer to the au¬ 
thorities cited in Wace at pages 38-39. 

In the present case, viz., of a firm with 
two partners, I hold that on the true con¬ 
struction of our Indian Insolvency Act 
the departing from the usual place of busi¬ 
ness, with intent to delay and defeat the 
creditors, must be a departure of both 
the partners and not merely the departure 
of one of them. 

I next come to this point. It is said 
that the applicant Abdul Sakoor in fact 
did depart with intent to delay and defeat 
lus creditors. That he departed is ad¬ 
mitted, but that lie did it with any inten¬ 
tion of defeating his creditors is denied, 
and the reason he put forward for his absence 
from business, viz., that of ill-health, 
is supported by medical evidence of a 
strength which is unusual in these Courts. 
I have medical certificates ir 0 m in all 
five doctors for a period between the 23rd 
ot January and the 13th of May. They 
are couched in the strongest terms and 
they show that Abdul Sakoor was suffering 
from chronic dysentery with inflamed liver 
and a weak heart. Ihe certificates are 
given not only in Bombay but also ~ in 
Mysore and they are by medical gentle 
men whose position and character makes 
it quite impossible to suggest that they 
are unfounded or that they are in any 
way exaggerated or ULtrue. 

. -Further than that, we have this: that 
in one suit on the Original Siue a commission 
to exnamine the appilcant de bene esse was 
ordered. The Court's Commissioner went 
to take his evidence but found the applicant 
so weak that he did not feel justified in 
taking the examination and accordingly 
he returned without that examination being 
held. ^ 

As regards the medical certificates I 
will take as an instance the certificate 
of Iyieut. Col. Markham Carter of the 
25th of January 1922 where he says; — 

I understand his presence is required 
at the High Court on 26th January. 1922. 

I certify that he is totally unfitted to at tend, 
being physically incapable of undergoing 
the strain of a journey to the Cburt and 
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of examination therein. His menta state 
is apathetic and his intellect somewhat 
clouded by his state of low toxaeima. In 
my opinion t.is convalescence will be a 
slow one. His chances of recovery de¬ 
pend on his having complete rest, and 
suitable treatment for his conditions. I 
do not think he will be fit for Court purposes 
for at least two m >nths." 

Then Dr. Naidu, Civil Surgeon of the 
Mysore Government, on the 15th of A]nil 
certified that he was “ no w bedridden 
and not at all able to undertake any journey. 
He may require at least three months 
to recover his health.” 

Then Col- Standage on the sam e day 
certified that “ he will require proper treat¬ 
ment and mental and physical rest and 
diet for some 11 onths. He is at present 
quite unfit to travel to Bombay, and to 
attend lengthy legal proceedings in Court 
in Bombay.” 

Then the last certificate dated the 13th 
of May states that be “is still suffering 
from amoebic dysentery and is too weak 
to travel for three months more.” _ 

Now with a man in that condition how 
can it possibly be said that this keeping 
away from his place of business was done 
with intent to delay and defraud his cre¬ 
ditors ? It will be remembered, in the 
first t>lace, that his business was already 
in the hands of the Courts Receiver who 
had been appointed on the 19th December, 
and obviously if a man was not even 
fit to be examined at his house by the 
Court's Commissioner, he was not fit to 
attend to his business. 

"Then it was said that the applicant went 
first of all to Versova and that he went 
to Bangalore a day before his warrant 
of arrest so as to get outside the jurisdic¬ 
tion of this Court. The answer is that 
he did first go to Versova for a change 
of air but was told by his medical advisers 
that he must go to a much drier climate, 
and it Was oh that advice that he was taken 
to his brother's house at Bangalore. It 
'Was suggested that he could have gone 
to Poona or some Other place in the Bombay 
sfioWstfHiaVihg a dry dimate, but I cannot 
' see anything unreasb'nabe in a man in 
sUcli a serious condition, as I am satisfied 
ttiite alleged insolvent was, going to the 
Utitise his bfothet iit Bangalore which 


CASES. ( 192 S 

has presumably a better dimate thaii 
Poona. 

Then as regards the warrant of arrest, 
I cannot conceive tnat r.ny Ci.ami_er Jute e, 
if le had hud biought to his attest on 
the st^te of he-lth of this unfortunate 
gentleman, would ever have dreamt of 
making a warrant ' or his arrest. I do 
not suppose l 0 r a moment that the matter 
was brought to the Judge’s attention, 
and I say this partly because in Chambers 
during tnis vacation I myself was asked 
to grant a wairant on the Original Side 
for the arrest of this particular man. I 
raised certain queries, because it appeared 
that he was a.ieady insolvent, and I did 
not unders.and why I was being asked 
to exercise tne Original Side Jurisdiction 
whicii was doubtful, as opposed to the 
insolvency jurisdiction Wi.ich in certain 
cases is clear. Eventually, I was told the 
real reason was that the man was ill and, 
therefore, the.) wanted to get ho.U 
of him. I pointed out there and then 
that that should have been so stated in the 
app ication to the Court and that the true 
ground should not have been suppressed. 
I heard no more of the application. But I 
have very little doubt that if the matter 
was nvestigated, it would be found that 
the Cuaniber Judge who granted this 
warrant of arrest was not told of the condi¬ 
tion i.* which this applicant wAs and ti.at 
if he had been lie would not have made 
this order. 

The result, in my opinion, is that the 
applicant did not absent himself irom 
his ordina y place of business or other- 
w.se with c v ew to defeat or delay his 
creditors. He absented himself from his 
place of business 1 ecu ua'e he was in a very 
serious state of health and totally unfit to 
attend to .-is business at all. 

That being so, the grounds on which 
the order for adjudication was made 
are both of them wrong and accordingly 
the order must be discharged. 

There have been ceitain other matters 
put forward in the affidavit as a possible 
ground for making the adjudication order* 
but I can only deal witn the grounds on 
which the original adjudicat-on order was 

made. . ... C 

But there is this further point that arises, 
viz., that subject to anything that Counsel 
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may say I do not see why the whole of 
this order should be discharged. I do 
not see why it should not stand as an 
adjudication order against the other part¬ 
ner Preuichand Nan dial. What I suggest 
may be a convenient way of protecting the 
interests of creditors will be for the Official 
Assignee promptly to be made a party 
to the partnership suit, and that in that 
partnership suit or in the insolvency he 
can take such proceedings as he may be 
advised to set aside, if he can, this mort¬ 
gage of 1st October 1921 and he may also 
take such other proceedings in the partner¬ 
ship suit as may be necessary, further, 
if the present applicant Abdul Sakoor 
gets in a lit condition to give evidence, 
it will be quite easy under the insolvency 
jurisdiction to direct him to be examined 
in the insolvency ot his partner. If, again, 
the petitioning creditors consider they 
have other grounds for making Abdul 
Sakoor also an insolvent, of course thev 
will be at liberty to do so. They make 
a considerable number of charges of general 
insolvency against this firm which are 
more or less denied. But if there is any 
thing substantial in them and if they can 
bring their case within the Indian Insol¬ 
vency Act by some future application, 
they will of course be at liberty to do so 
notwithstanding my present order for 
annulment of the adjudication order. 

In dealing with the first point, viz., 
as to whether there had been a fraudulent 
transfer, I had intended to refer to one 
section in the Transfer of Property Act 
about the meaning of the word “transfer'*. 
That is section 5 and it says: 

“ In the following sections ' transfer 
of property’ means an act by which a 
living person conveys property, in present 
or in future, to one or more other living 
^persons, or to himself and one or more 
other living persons; and ‘to transfer prop¬ 
erty' is to perform such act.” 

I do not see that that definition applies 
to the Presidency Towns Insolvency Act, 
•and I am not absolutely sure what the 
words “ in present or in future " refer 
to. .1 should have thought that, gram¬ 
matically, they referred to property. There, 
again, I take it that a conveyancer would 
say that you cannot transfer future prop¬ 
erty* Such a purported transfer can only 
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operate as an agreement to transfer 
and that, when the future asset comes 
into existence it is seized on in equity 
by reason of such agreement. But all 
this is English equity, and how lar that 
applies to India, particularly to the Transit? r 
of Property Act and its special provisions, 
such as the concluding portion of clause 
54, I do not propose to discuss and much 
less to decide. I only mention this to 
show that I have not overlooked that 
particular definition in the Transfer ot 
Property Act. 

One remaining matter is about costs. In 

the petition on which this adjudication 

order was founded there is not one word 

there said about the illness o) Abdul Sakoor. 

The parties must have known it, and I 

think in such cases where parties apply 

for ex baric orders, it is incumbent on them 
* 

to tell the Court all the material facts. 
They have not disclosed a word about 
this in the petition on which this order 
was made. I accordingly direct that 
the petitioning creditors pay the costs 
of the present application. If any diffi¬ 
culty arises as regards the precise form 
of the order, it should be mentioned to 
me. 

k. s. d. Order discharged. 
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mid Mr. Justice Ross. 

RAM UR AON —Plaintiff—Appellant 

, versus 

DOMAN KAE^L and others— 
Defendants—respondents. 

Chota Nagpur Tenancy Act ( V 1 B. C. of 
1908), ss. 46 (2), 72— Mortgage by tenant — Sur¬ 
render — Landlord, whether bound by mortgage — 
Givil Procedure Code (Act V 0/1908), (X VI*, 
r. 4— Pleadings — Fraud — -Particulars. •* 
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The provisions contained in section 72 of the 
Chota Nagpur Tenancy Act are similar to those 
contained in section S6 of the Bengal Tenancy 
Act with this difference that the provision con¬ 
tained in clause (6) of the latter section does not 
find a place in the former section \ and this omis¬ 
sion leaves the power of surrender conferrred by 
section 72 of the Chota Nagpur Tenancy Act un¬ 
hampered by the existence of any incumbrance 
over the property, [p. 21 r, col. 2.] 

Therefore, in spite of a prior sale or mortgage 
by a raiyat of his holding, he is free to exercise 
his right of surrender of the holding in favour 
of the landlord, for, under clause (2) of section 46 
of the Chota Nagpur Tenancy Act.no transfer 
by a raiyat of his right in his holding cr any portion 
thereof is binding on the landlord unless it is 
made with his consent in writing, |p. 211, col. 2.] 

Whatever the value of a transfer by a raiyat 
of his lion-transferable holding be so far as the 
transferee or any other person in the world is 
concerned, it is absolutely to be ignored and con¬ 
sidered to be non-existent so far as the landlord 
is concerned. The landlord is the owner of the 
property, and the raiyat's interest is carved 
out of it only for limited purposes and the right 
of reversion which the landlord undoubtedly has 
in the land cannot be affected except by express 
statutory provision. That reversion is recognised 
in the right which accrues to the landlord by an 
abandonment of the holding or by a voluntary 
surrender by the tenant who willingly yields 
up to him the limited right which was carved 
out. Therefore, it is immaterial that the transfer 
is for valuable consideration and the surrender 
for no consideration at all. [p. 212, col. 1.] 

The principle that a person cannot be permitted 
to derogate from his own grant is not of universal 
application and cannot apply to the case of a land¬ 
lord where, by a bona fide surrender by the tenant, 
he acquires a statutory right of re-entry into the 
land which was originally demised in favour of the 
tenant, [p. 212, col. 1.] 

Mohsenuddin v. Bhagaban Chandra, 61 Ind. 
Cas. 443; 25 C. W. N. 29; 32 C. h. J. 286; 48 C. 
605 'P. C.), distinguished. 

No equitable considerations would arise in 
favour of a transferee of a non-transferable holding 
for he, with his eyes open and knowing the limited 
interest of the tenant and his unquestionable 
right under sections 72 and 73 of surrender and 
abandonment—the holding being non-transfer¬ 
able without the consent of the landlord—takes 
the grant. He must, therefore, have foreseen the 
possible result of surrender, or abandonment by 
the tenant. There is no reason why the landlord 
should be prejudiced unless he is a party to 
any fraud or dishonesty committed by his raiyat 
in surrendering the holding, [p. 212, col. 2 j 

A surrender like any other act in order to be 
operative must be bona fide, and if it is tainted 
With fraud, it confers no right upon the land¬ 
lord and need not be avoided, [p. 2 I2 , col 2 1 

Where fraud is relied upon it must be expressly 
pleaded: positive facts and circumstances must 
be set out clearly giving rise to the application 
of tornd. [p. 2i3 t col. x.] 
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Appeal from a decision of the Subor¬ 
dinate Judge, Ranchi, dated the 18 th 
April 1921, reversing that of the Munsif, 
Ranchi, dated the 27th June 1919. 

Mr. A . B. Mukharji, for the Appel¬ 
lant. 

Messrs. P. K. Sen, Ragho Prasad, G. S. 
Prasad and Raghunandan Prasad, for the 
Respondents. 

JUDGMENT. 

Jwala Prasad, J. —This appeal arises 
out of a suit in ejectment. The lands 
in question appertain to the holding of 
one Husaini Gorait, the defendant No. 5 
in this case. On the 21st November 
1916 he gave a major portion of it in 
usufructuary mortgage to defendant No. 2 
for a term of five years from 1973 to 
. A 9 77 (corresponding roughly to 1916-1920) 
in consideration of a loan of Rs. 800. 
A similar plot of his holding No. 460 
he had mortgaged to other persons who 
are not parties to this case. His holding 
consisted of 7*06 acres of land which 
included his homestead plots Nos. 239 
and 247 and 497 amounting to about 
|o8 acre. Husaini surrendered bis bold¬ 
ing in favour of the Manager of the 
Encumbered Estates on the 19th June 
1917. reserving thereout homestead 
parti lands amounting to *7 acre for 
himself. The surrender was, therefore, one 
of all the cultivated lands in the hold¬ 
ing. The surrender was effected by means 
of a registered isti/anama, Exhibit 3. 
The plaintiff obtained settlement of the 
lands from the Manager of the Encum¬ 
bered Estates in September 1917. Having 
come to know of the intention of 
Husaini to surrender the holding he 
approached the Manager by means of 
a letter from the Roman Catholic Priest 
at Dighia who recommended the settle¬ 
ment of the land with him, which, he 
said, Husaini was going to surrender. 
After the surrender, the settlement ques¬ 
tion was started in the office or the 
Manager of the Encumbered Estates on 
the 28th June 1917, and, ultimately, 
as observed above, it was settled with 
the plaintiff in September who paid rent 
for the same on account of 1973 per 
receipt. Exhibit 2. The plaintiff was. 
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however, resisted by the defendants Nos. 
I, 2 aud 3 in taking possession of the 
land. The defendants No. i and 3 were the 
sajhadars having taken batai settlement 
of the land from the mortgagee. The 
plaintiff, therefore, commenced his action 
for recovery of possession of the land 
by filing his plaint on the 19th July 
1918. The Mu ns if decreed the suit; but 
the learned Subordinate Judge on appeal 
set aside the decision of the Munsif 
and dismissed the suit. Hence the 
plaintiff has come herein second appeal. 

On behalf of the plaintiff-appellant the 
dec is on of the lear.ied Subordinate Judge 
is ass died. The Subordinate Judge held 
that Husaini, m making the surrender, 
“could not have been actuated by any¬ 
thing less than a dishonest and improper 
motive. He hid already come to an 
underst ti ding with the plaintiff and that 
uimistikibly shows how his conduct 
came to be influenced in the matter 
and that Husaini having given the land 
in ztrpeshgi could not fairly be permitted 
to put an end to this interest which 
he himself created by surrendering the 
land. ” In support of his view the learned 
Subordinate Judge has relied upon the 
Full Bench decision of the Calcutta High 
Court Mohsenuddin v. Bhagabun 
Chandra (1). That was a decision 
in a case governed by the Bengal 
Tenancy Act. But the decision was based 
upoi the general principle of law that 
a person cannot be permitted to defeat or 
derogate from his own grant and conse¬ 
quently if a ralyat has dealt with his 
Holding in such a manner as to create 
an interest in favour of a third person, 
he has lost the power conferred upon 
him under section 86 of the Bengal 
Tenancy Act of surrendering the holding 
to the landlord and thus defeating the 
previous transfers already made by him 
of the entire holding, or a portion thereof. 

The present case is governed by the 
Chota Nigpur Tenancy Act. The provi¬ 
sions contained in section 72 of the Chota 
Nagpur Tenancy Act are similar to those 
contained in section 86 of the Bengal 



61 Ind. Cas. 443; 25 C. W. N. 291 

J. 2861 48 C. 605 (F. B.). 
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Tenancy Act with this difference that the 
provisions contained in clause (6) of the 
Bengal Tenancy Act do not find place in 
section jz of the Chota Nagpur Tenancy 
Act. That provision is stated in the 
following terms: “ When a holding is 
subject to incumbrance secured by a 
registered instrument, the surrender of 
the holding shall not be valid unless it 
is made with the consent of the landlord 
and the incumbrancer.” Now, a mort¬ 
gage, as distinguished from a sale, is an 
incumbrance, and the mortgage in the 
present case of the defendant No. z is 
secured by a registered instrument. There¬ 
fore, if the Bengal Tenancy Act applied 
to the present case the surrender would 
have been invalid unless it was made with 
the c »nsent of the landlord and the mort¬ 
gagee. That clause, as observed above, 
has been omitted from the Chota Nagpur 
Tenancy Act, and the reason probably 
is that the Legislature did not consider 
it desirable, in the peculiar circumstances 
of the tenancy of Chota Nagpur, to ie- 
cognise the right of transfer in the 
tenants with respect to their holding*. 
This intention is also to be gathered from 
the restrictions imposed upon tenants 
under Chapter VIII of the Chota Nagpur 
Tenancy Act, namely, section 46. A 
raiyat is not permitted to transfer his 
holding or a portion thereof by mortgage 
or lease for a longer period than five years, 
or to sell or make a gift of liis holding by 
any contract or agreement. Be that as 
it may, the absence of a provision similar 
to clause (6) of section 86 of the Bengal 
Tenancy Act from section 72 of the Chota 
Nagpur Tenancy Act leaves the power 
of surrender conferred by the section 
unhampered by the existence of any 
incumbrance over the property. It, 
therefore, logically follows that, in spite 
of a prior sale or mortgage by a faiyat, 
he is free to exercise his right of 
surrender of the holding in favour of 
the landlord, for, under clause (2) of 
section 46, no transfer by a raiyat of 
his right in his holding or any portion 
thereof is binding on the landlord unless 
it is made with his consent in writing. 
This is a complete answer to the 
contention of the learned Vakil on 
behalf of the respondents that the 
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surrender must be deemed to be subject 
t) the pri r mortgage executed by the 
riiyat in favour of the defendant No. 2. 
Whatever the value of a transler by a 
raiyat of bis non-transferable holding be 
so far as the transferee or any other 
person in the world is concerned, it is 
absolutely to be ignored and considered 
to be non-existent so far as the landlord 
is concerned. The landlord is the owner 
of the property, and the raiyat* s interest 
was carved out of it only for limited 
purposes aiul the right of reversion 
which the landlord undoubtedly has in 
the land cannot be affected except by 
express statutory provision. That rever¬ 
sion is recognised in the right wh'ch 
accrues to the landlord by an 
abandonment of the holding cr by a 
voluntary surrender bv the tenant who 

«r 

willingly yields up to him the limited 
light which was carved out. Therefore, 
it is immaterial that the transfer is for 
valuable co.isileration a? d the surrender 
lor no consideration at all. The principle 
upon which the decision of his Lordship 
Mookerjee, Acting 0 . J.,in the hull Bench 
case referred to abjve is based, namely, 
that a person cannot be permitted to 
derogate from his own grant, is not of 
universal application aiul certainly cannot 
apply to the case of a landlord where, 
by a bona fide surrender by the tenant, 
he acquires a statutory right of re-entry 
into the laud which was originally 
demised in favour of the tenant. Now 
that the aforesaid principle upen which 
the decision in the Full Bench case of 
the Calcutta High Court is based does 
not obviously apply universally as 

observed above is clear from the pro- 
• visions contained in sections 72 ana 73 
of the Chota Nagpur Tenancy Act. 

It has been held, and is now recog¬ 
nised as settled law, that if a raiyat 
transfers his entire holding either a t 
once c-r piecemeal he loses all his 
r glits therein and he ceases tj be a 
raiyat and the tenancy is deemed to 
; have been abandoned giving the right 
of re-entry to the landlord. In such 
. a case the landlord has the right to 
ignore the transfers, though for valu¬ 
able ton si derat ons, made by the raiyat 
«Jn favour of third persons. The tenant 
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by nis act destroys the previous 
transfers of the holding and, therefore, 
he derogates from his own grant. Theie 
is no reason why the same should 
not be the fact when the tenant exer¬ 
cises his right of surrender conferred 
upon him by section 72. On the 
other hand, no equitable considera¬ 
tions would arise in favour of a 
transferee of a noil-transferable hold¬ 
ing, for he, with his eyes open and 
knowing the limited interest of the 
tenant and his unquestionable right 
under sections 72 and 73 of surrender and 
abandonment—the holding being non-trans- 
ferable without the consent of the landlord 
—takes the grant. He must, therefore, 
have foreseen tie possib’e result of sur¬ 
render or abandonment by the tenant. 
There is no reason why the landlord 
shou-d be prejudiced unless 1 e is a party 
to any fraud or dishonesty committed by 
his raiyat in surrendering the holding. 
He never permitted the previous transfers, 
and the raiyat and his transferee of their 
free will and choice entered ii to traisac- 
tions behind his back and probably to 
his prejudice. Why should he not have 
the benefit of a bona fiide transfer in his 
favour and exercise his right of re-entry 
simply because his raiyat had previously 
transferred the whole or a portion of the 
holding ? 

As I have already said, a surrender, like 
any other act, in order to be operative 
must be bona fide, and if it is tainted with 
fraud, it confers no right upon the land¬ 
lord and need not be avoided. The 
learned Vakil on behalf of the respondents 
submits that the surrender in the present 
case has been held by the Courts below to 
have been tainted with fra ud and dishonesty 
and consequently the plaintiff cannot be 
permitted to derive any benefit from it. 
In support of his contention he relies upon 
the view taken b> the Court below and 
expressed in the passage already quoted 
from its judgment. The learned Subordi¬ 
nate Judge infers fraud from the statement 
made in tht isUfanarna as to the reasons 
which induced the raiyat Husaini Gorait 
to surrender his holding. He says that 
Husaini Gorait stated, "that le had n° 
•plough and cattle to enable him to 
cultivate the land i ‘but that ■ "the ques* 
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tlon of cultivation could not arise before 
the expiry of the zarpeshgi period." Says 
the learned Subardinate Judge: “He was, 
therefore, by no mear.s in such a desperate 
condition as to drive him to the necessity 
of adopting a course which was so mani¬ 
festly unfair to the persons who had 
advanced money on the security of his 
land.’* He, therefore, says that his motive 
must be dishonest and improper. This 
is not a finding of fraud. Nolhii g has 
been said against the landlord as being 
party to the evil intentions, if any, of the 
tenant, and from the way in which the 
learned Subordinate Judge has put it, it 
seems to me that he was influenced largely 
by the dec sion in the Full Bench case of 
the Cilcutta High Court in which it has 
been held that every surrender after a prior 
transfer of the entire or part of a holding 
must be to the prejudice of the prior 
transferee. On the other hind, no eleer 
case of frau l seems to have been made 
out in the pleadings. No doubt it has 
been stated in the written statement of 
the defendant No. 2 that, “Hus-ini Gorait 
never surrendered his rau ali holding. If 
Hosaim Grrait surrendered his ralyali 
holding he has done so in collusion with 
the Manager of the Encumbered Estates 
and. his subordinates with a view to pre¬ 
judice this defendant's zarpeshgi right and 
to deprive him of the peshgi money." Now 
this is not a statement oi a man who knovs, 
as a matter of tact, that the surrender was 
frjdulent, for according to the defendant 
no surrender had taken place and hs attack 
of the surrender on the ground ol frau a is 
conditional upon the surrender having 
taken place ar d is inferred from the fact 
that it was prejudicial to his zarpeshgi 
right and calculated to deprive him of 
the zarpeshgi money. Fraud, as has 
been laid down, must be expressly 
pleaded: positive frets and circumstances 
must be set out clearly giving rise to 
the application of fraud. Nothing of 
the sort was done in this case. That 
is the reason why no issue of fraud 
was raised- in the case, nor dees it 
seem to have been urged before the 

’ * or floes not seem to have 

a word ab out it in his judgment. 

Munsif's judgment ife dated the 
27th June 1919-, and the decision in the 


Full Bench case <>1 the Calcutta High Court 
was 011 the 3rd August 1920. The 

decision, however, came out when the 
appeal was being argued before the 

learned Subordinate J udge. The question of 
fraud vvos made more prominent probably 
in the argument of the Bar. There being 
no issue upon the subject, the evidence 
must, therefore, have been slender c nd 
the learned Subordinate Judge had to 
content himself with such facts as he 
could gather from the contents rf the 
isti/anama and the consquences of the 
surrender which necessarily would deprive 
the defendant No. 2 of his zarpeshgi 
money. The fraud pleaded has not been 
found, namely, of there being any 
collusion between Hussain i and the 
Manager of the Encumbered Estates. 
Therefore, the finding of the learned 
Subordinate Judge of the surrender being 
actuated by “dishonest and improper 
motive “ is not a real finding of fact 
binding upon this Court. 

There is no necessity of pursuing the 
matter further, for the appeal must 
succeed upon a still more substantial 
ground. The mortgage lease in favour of 
the defendant-respondent was for five 
years from 1973 to 1977 and expired in 
1920. Under section 46 of the Chota Nag¬ 
pur Tenancy Act the mortgage could not 
be for a term exceeding five years and, 
therefore, it came to an end ipso facto ir. 
1920. Thereafter, the defendant was not 
entitled to rem; in in possession of the 
property as zarpeshgiilar . His only remedy, 
if any, was to hold the executant of the 
mortgage personally liable to him. No 
doubt the surrender took place in 1917 
and the plaintiff's action was commenced 
in 191S; but the defendant had all 
along been in possession of the property 
for the full term of his mortgage. There¬ 
fore, by the surrender in the present case, 
the defendant is not at all prejudiced. The 
tenant defendant No. 5, on the other hand, 
has filed a written statement. He still 
adheres to the surrender and impugns the 
mortgage upon the ground that the con¬ 
sideration money though promised was not 
paid. Hence, the mortgage, whether 
for consideration or not, terminated in 
192 j and the land reverted to the original 
tenant, and he-does not dispute the right 
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of the plaintiff based upon the surrender 
and settlement by the Manager of the 
Encumbered Estates. Therefore, the plain¬ 
tiff i* entitled t j recover possession of the 
property. 

Under these circumstances, the appeal 
must succeed. The decision of the lower 
Appellate Court is set aside, the judgment 
of the Mundf is restored, and the 
plaintiff s suit is decreed with costs 
throughout. 

Ross, J. —I agree. 

z. k. App al allowed. 


PESHAWAR JUDICIAL COMMISSIONER S 

COURT. 

Civil Revision Petition No. 38 of 1922. 

May 11, 1923- 

Present:— Mr. Pipon, J. C. 

GHULAM KHAN— Defendant 

—Petitioner 

versus 

GHULAM HAIDER KHAN 
—Respondent. 

Custom—Ancestral property—Gift to female — 
Property, whether remains ancestral — Reversion. 

Land gifted by a proprietor to a wife or daughter 
retains its ancestral character, and, on the failure 
of male heirs of the donee, reverts to the family 
of the donor and the onus lies heavily on a 
person alleging otherwise to show that a special 
custom exists in the tribe to the contrary, 
[p. 215, col. 1.] 

Petition for revision of an order of the 
Additional Divisional Judge, Peshawar, 
dated the 27th January 1922, whereby 
an order of the Munsif, first Class, Char sadda, 
dated the 3ctli June 1920, confirmed. 

Kazi Mir Ahmad Khan, for the Petition¬ 
er. 

Mr. Saaduddin Khan, K. S., for the Re¬ 
spondent. 

JUDGMENT.—The present suit relates to 
the estate of Musammat Rehana, deceased, 
who was the daughter of Ibrahim Khan. The 
parties are Muhammadzais of the Charsadda 
Tahsil, and a pedigree table* showing 
their relationship is appended to this judg¬ 
ment. Ibrahim Khan made a gift of his land¬ 
ed estate to his wife and his four daughters, 
ntiP of whom was Musammat Rehana. 

~ *See Pedigree Table on page 2 17—[ Iid.] 


Musammat Rehana, at a later date, mar¬ 
ried her first cousin, Ghulam Khan. 
Ibrahim Khan died and Musammat Rehana 
remained in possession of the estate gifted 
to her. She lias now’ also died and the 
plaintiff, Ghulam Haidar Khan, brings the 
present suit for possession of half her estate 
on the contention that it reverts to the line 
of the donor. Ibrahim Khan, in respect 
of half of whose estate he would have been 
a reversioner if the gift had not been made. 
The suit is resisted by Ghulam Khan, the 
husband of Musammat Rahena, who, 
though also a reversioner, claims to succeed 
to. the whole as the sole heir of his deceased 
wife. The other reversioners were im¬ 
pleaded as defendants, but the suit was 
only resisted by Ghulam Khan and by 
Nasar Khan, defendant No. 10. The po¬ 
sition of Nasar Khan is easily intelligible 
when it is seen that his mother was also 
one of the four daughters of Ibrahim Khan; 
and that, therefore, he is interested in sup¬ 
porting Ghulam Khan's contention that the 
sole heirs of the female donees are their 
husbands. It has been found by the tw T o 
Courts below that property gifted by a 
father to a dautehter does not lose its an¬ 
cestral character, and that, on the death 
of the donee without male issue, it reverts 
to the line of the donor. The sole point 
before me for decision is whether this 
finding on the question of custom is or is 
not correct. 

It is perhaps curious that w’e have singu¬ 
larly few direct precedents to govern 
a case of this nature, and the reason is to 1 e 
found in the fact that gifts by fathers to- 
daughters are obviously of extremely 
rare occurrence in the community to which 
the parties belong. The Trial Court issued 
a Commission with a view to discoverirg 
mutations of such transfers recorded in 
Revenue Records, but none came to light. 
We have, h wever, certain general principles 
established by j udieial authority which govern 
the devolution of property gifted to females. 
We have also a certain rather incomplete 
record of the custom prevailing among 
special tribes in the Peshawar District 
In Lorimer’s Customary Law and in 
the local rec rds <f the Riwaj-i-attt 

? reputed at the Settiement of i 8 yo. 

o take first the qiestion of general prin¬ 
ciple, the most relevant ruling is one of 
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this Court published as Judicial Record 
No. 87 of 1917* That case related to a gi f t 
made by a husband in favour of his wife 
amoug “Khalil Mohmards" ot the Pesha¬ 
war District. It is n-t quite cl?ar which 
of these two distinct tribes (Khalils or 
Mbhmands) is referred to. In that 
judgment Mr. Barton referred to the 
general principle established n the Punjab 
that land does not ordinarily lose its ances¬ 
tral character when gifted to a female. 
He mentioned, however, in passing that 
Judicial Record No. 26 was authority for 
regarding the proprietorship 0 f Pathans 
in the Peshawar District as more absolute 
than that obtaining in the Punjab. At the 
same time, it may be remarked that this 
theory of the absolutism of Pathan owner¬ 
ship. .which Air. Bun bury enunciated in 
Judicial Record No. 26, was one from which 
Mr. Barton himself had, in other cases, 
expressed a marked divergence of opinion. 
That the proprietorship of Pathans of the 
Peshawar District tends to be more absolute 
than that obtaining in the Punjab is, as a 
matter of fact, a proposition which can 
hardly be denied. It is one Jo which I have 
given a general adherence in the ruling 
published as Judicial Record No. in of 102• 
which deals with the power of Will making* 
in the Peshawar District. I do not consider, 
however, that, in the present case, it is 
necessary t j fca e the deusioi , iu a y wav. 
upon a general consideration of the charact¬ 
er of Pathan ownership. So far as the 
general custom of the Peshawar District 
as opposed to the special customs of par¬ 
ticular. tribes, is concerned, there is over¬ 
whelming authority for the view that land 
gifted by a proprietor to a wife or a daughter 
retains its ancestral character, and, 
on the failure of male heirs of the donee 

r ^ ers . th * . Hn .e of the donor. Judicial 
Record No. 87 is itself an authority for this 
view. Another less direct authority is J udicial 
Record No. 50. That case was certainly a 

£2™ ? n ?’ *s ultimate decision was 
somewhat m the nature of a compromise, 

neV ® been foUoWed by any Court 
in this Province. The case then in suit was 

one where a gift had been made to a male 
JJSP 8 ?*: T £ e Property gifted had remained 

S S ? an £ er ’ s widow during her 

S-fr r aud> ¥ ter her death, was claimed 
- the reversioners of the original A™™ 


Ihe ultimate decision of the suit was to the 
effect that the original gift was invalidated 

except a s regards one th'rd which the donor 
was held to be competent to gift under 
Muhammadan Law. the remaining tw -thirds 
being treated as invaiidlv transferred and 
thereby reverting to the heirs of the donor. 
Wh ile it may be impossible to defend this 
decision, it is clear from the judgment that 
the Chief Court of the Punjab had already, 
in a previous suit between the sam e parties’ 
held that when the line of the male donee 
became extinct, the reversioners of the 
donor could control the action of the donee’s 
widow exactly as they would have been 
entitled to control a life tenant subject 
to their direct reversionary rights. Air. 
Tucker, in his judgment, alludes to that 
finding of the Chief Court as an obiter die - 
tutu. With all due respect to him, however 
I have some difficulty in understanding* 
how a perfectly direct finding of this nature, 
which went to the whole root of the dispute 
between the parties could possibly be re¬ 
garded as nothing m 0 r e than an obiter 
dictum. On the contrary, I should regard 
it as. a definite finding upon a definite 
question of custom. We have then the con¬ 
current authority of the Chief Court of the 
Punjab, of Judicial Record No. 50, and of 
Judicial Record No. 87 for the proposition 
that when landed estate is gifted to a fe¬ 
male , such estate, on the death of the donee 
without direct male issue, reverts to the 
family of the donor. 

. is contended, however, for the peti¬ 
tioner that in this case there is evidence 
of a special custom among the community to 
which the parties belong. The only 
evidence which w e have of this custom, 
is that to be derived from answers Nos. 67 
and no of Lor liner's Customary Law and sec- 
b°n22 of the riwaj-i-am of the Charsadda 
lahsil. Answer No. 67, r s Air. Barton pointed 
out m Judicial Record No. 87, issom e what 
vague and unsatisfactory . The various 
tribes consulted were not unanimous, 
and seemed to have had the greatest diffi- 

C * l % ln expressing any definite opinion 
at all. The tribe with which we are now 
concerned, the Muhammadzais of the Char 
sadda 1 basil, are not even mentioned in 
that answer at all. The learned Counsel 
for the petition lays stress upon the fact 
that the Gigiani tribe, which is domiciled 
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in the same region as the Muhammadzais 
of Charsadda, stated that the heirs of a 
woman's estate would be first her sons, 
alter them tier husband, and after him her 
other heirs. * Now, so far as answer No. 6/ 
is concerned, the result must be treated as 
inconclusive. Apart from the fact that we 
have no pronouncement by the tiibe 
with which we are now dealing, it is 
extremely doubtful whether the persons 
consulted were directing their attention 
at alt to the question of gifts by fathers 
to daughters. This doubt is increased 
by the fact, to which T have already allud¬ 
ed. that gifts by fathers to daughters, at 
any rate where there is no question of mar¬ 
riage portion, seem almost unknown. 
Answer No. no refers to the devolution of 
the property of a woman received in gift from 
her father, but is specifically confined to 
cases where such property is given to her 
by her father in dowry. Now, it is fully 
admitted that, in the present case, there was 
no question of dowry involved. It is not 
denied that Ibrahim Khan made the gifts 
to his four daughters without any connection 
nr bearing upon their marriages. I must 
regard answer No. ito, therefore, as having 
no effect upon the present case, or as 
establishing a special custom among this 
trile as aga nst the general principle of 
devolution which X have dealt with above. 
The position on which the learned Counsel 
for the petitioner falls back is that, even 
if it be cot ceded that property gifted to 
a female retains its ancestral character 
and ultimately reverts to the donor’s fami¬ 
ly, it is, nevertheless, an accepted fact 
that the husband intervenes as an heir 
between direct male issue and the reversion 
of the property to the donor’s line. In support 
of this contention lie relies upon the wording 
of answer No. 22 given in section 6 of the 
1870 riwaj-i-am of the Charsadda Tahsih 
The answer is recorded as one by the Mu- 
liammaclzais, the tribe with which we are 
now concerned. It states that stricthan 
property owned by a woman goes first 
to her children, and, in the event of there 
being no children, to her husband. The 
salient feature, however, of this answer is 
that it very definitely refers to property of 
three kinds < nly, ii) property purchased by a 

woman, fz) jahez property, or that given 
by a father on marriage in dowry, and (3) 


property given by a husband as- mahf { 
or dower. Now, this classification of prop¬ 
erty cannot be regarded as meaningless. 

I can see no explanation of the wording 
of that answer except that it was intended 
to refer to the three classes of property' 
enumerated and to no others. Purchased 
property is of course self-acquired, and- 

the question of the devolution of purely 
self acquired property’ is, in no way, material 1 ' 
to the present case. Property given 
by a husband to his wife as mahr 
or dower would very naturally revert to the- 
husband on the decease of his wife without 
issue. The only property, therefore, which 
would have a comm on * analogy to that 
with which we are now dealing is property 
gifted as jahez by a father. Now, I 
cannot agree for a moment with the con¬ 
tention of the petitioner’s '.'ou sel that the 
term jahez extends to any property other 
than that given solely on the occasion and 
for the purposes of marriage. There is 
not the least doubt that in 90 per cent, 
of cases jahez property is in the form 
of clothes or jewelcry given by a father 
to his daughter on marriage, or what is 
generally known in Europe as her “trous¬ 
seau. Tyabji, in his Treatise on Muh¬ 
ammadan Law, defines jahez as “ The mar¬ 
riage outfit.” I am, therefore, unable 
to understand how it can be possibly ar¬ 
gued that the gift made by Ibrahim Khan 
in favour of Musammat Rehana in the 
present case was in the nat re of jahez 
A further peculiarity in this section of the 
riwaj i-am is that it refrs to stridhan 
of females. Stridhan is a word pecu¬ 
liar to Hindu Law, and cannot really he 
properly used in respect of properly held 
by Muhammadans. Its use, no doubt, 
is to be traced to the prevalence of Hindu- 
terms when applied to Muhammadans in tl.e 
original records of the Moghal Empire 
complied by Todar Mai. Whatever the 
origin of the term may be, it is an undoubt¬ 
ed fact that its very use to a certain extent 

presumes that the property in question is the 

sole and unqualified property of the female. 

If a female’s property can be described as 1 
stridhan at all, it is hardly necessary’ 
to state that it is not property which would 
revert to the line of the donor. ItfolloW6 from 
this that answer No. 22 of the riw^y-i-ant 
is of no assistance iu determining the issue 
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now in suit. It appears to me that when 
the general principle lies been firmly estab¬ 
lished that landed property gifted to a 
woman by her father reverts to the line of 
the father when the woman dies without 
male issue, the onus lies heavily upon the 
petitioner to show that, nevertheless, a special 
custom exists in the tribe now concerned 
under which a husband intervenes before 
such reversion takes place. VVnat I 
have said above will show sufficiently that 


the petitioner has failed, in any way, to 
discharge this onus. Such special cust« m 
as he has been able to put forward, does 
not relate to gifts of the character now in 
suit. I hold, therefore, that the present 
petition for revision must fail and l agree 
with the finding arrived at by the Divi¬ 
sional Court. The petition f< r revision 
is, therefore, dismissed with costs. 

K. S. D. 

Petiiion dismi ssed. 


MIR Ah AM KHAN 


Alaf Khan 

I 


I 

Mansur Khan 


Sbahbaz Khan Ibrahim KM&n—Mnsamniat Bibi Mahala 


I 

Lataf Khan 
Torai 

Amir ~=Musaminat 
Bibi Badshahana 


Ghulam Haidar Khan, 
plaintiff. 


Nasir, minor, 
defendant No. 10. 


M usammat 
Reliana, 
wife of 

defendant No. 1 


Musammat 
Ch ohara. 


Musammat 

Amira. 


Musammat 

Badshahana 


► 
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Ghulam Klian, Umar Khan, Haji Muham- Abbas AbdJohani, Fa iz Muham- Sarfaraz Muhammad 
defendant defendant mad Akram Khan, defendant mad Khan, Khan, Ah Khan 
No. 1. No. 2. Khan, defendant No. 5. defendant defendant 

. . defendant No. 4. No. 6. No. 7. 

No. 3. __ 


I 


I 


Yusaf Ali, 
defendant No. 8. 


Sardar Ali, 
defendant No. 9. 


RANGOON HIGH COURT. 

Special Second Civil appeal No. 252 

or 19 ??. 

February 20, 1923. 

Present —Mt. Justice Her low 
MA SHA MA—Appellant 

versus -• ' 

~ E. S. M.' SAM AS UNDRAM C HETTY 

—respondent. 

Court-Fees Act (>VLI of 1870). s. 7- (v), (b) 
ajtd (d)— Suit for recovery of land not an entire 
holding — Court-fee payable. 

The Court-fee payable on a plaint in a suit for 
the recovery of land which is not an entire hold¬ 
ing or a definite shale or fractional part of n hold¬ 


ing separately assessed to revenue but consists 
of individual field plots which form part of a hold¬ 
ing but which are not separately assessed, is that 
prescribed by section 7 (v) (d) of the Court-Fees 
Act. 

Appeal against the decree of the District 
Court, Basse in, in Civil Appeal No. 43 
of 1922. 

Mr. Thein Mating, for the Respondent. 

I 

JUDGMENT. —The parties are holders 
of adjoining holdings of paddy land and 
appellant alleges that respondent by his 
tenant has encroached on her holding to 
the extent of four field plots. She has 
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accoldingly sued him to recover those four 
field plots. 

The first point which I notice about the 
proceedings is that Court fees have been 
calculated on five times the annual revenue 
payable, and not on the market-value of 
the land as they should have been. 

The property in dispute is not an entire 
holding or a definite share or fractional 
part of a holding separately assessed 
to revenue, but consists of individual 
field plots which form part of a holding 
but which are not separately assessed, 
and, therefore, Court-fees were payable 
under section 7 (v) (d) and not under 

section 7 (v) ( b) of the Court Fees Act. 

I am constantly dealing with cases 
in which the same mistake is made, and 
it is not creditable to th^ lower Courts 
that the matter so often escapes notice, 
particularly when their attention has been 
called to it in the Chief Court’s General 
Letter No. 5 of 1919. 

There is no mention of the market-value 
of the land i n the plaint or in the Trial Court’s 
record, and the only reference to it which 
I find in the proceedings is in the heading 
of the Memorandum of Appeal in the District 
Court, which is a valuation by one of the 
defendants and not by the plaintiff. 

I have no means of discovery of the market- 
value of the land and the case mist 
go back to the Trial Court for enquiry 
and report on this point. 

Meanwhile, the appeal will be stayed. 

w. c. A. Case remanded. 


CALCUTTA HIGH COURT. 

Appeal from Original Decree No. 48 

OF 19 21. 

May 17, 1922. 

Present .'—Justice Sir Jobn Woodrofte, 
KT., and Mr. Justice Cuming. 

HARI RAM SINGH CHOUDHURY— 

Appellant 

versus 

RAM RAM SINGH CHOUDHURY 

AND ANOTHER—RESPONDENTS. 

Will — Two executors — Application for Probate 
by one— Renunciation of executorship by other — 


withf* 8 , V of—Subsequent application for 
withdrawal of renunciation, whether competent. 

one of the two executors appointed under a 
wj n, appeared on notice of an application for Pro- 
bate by the other executor, and stated that he 
uia not agree to be an executor under the Will 
He prayed that his objections to the Will might 
be noted and the suit might be decided. Even¬ 
tual ly. Probate was granted to the applicant. 
Sometime afterwards, H applied to with¬ 
draw his previous application renouncing the 
executorship and prayed that he might be appoint¬ 
ed executor along with the other person This 
application having been rejected, H appealed: 

Held, that inasmuch as the grant of Probate 
had already been made at the time when the 
appellant asked to withdraw his renunciation 
of the executorship, that application came too 
late and the appellant was not entitled to any 
relief, [p. 219, col. i.J 3 


Appeal against the decree of the Dis¬ 
trict Judge, Murshidabad, dated the 8th of 
October 1920. 

Babu Dwarka Nath Chakravarti and 
Kali Kinkar Chakravarti , for the Appel¬ 
lant. 

Mr. B. Chakravarti and Babu Nagendra 
Nath Ghose, for the Respondents. 


JUDGMENT. 

Woodrofte, J. —A preliminary objection 
was raised in this appeal as to its com¬ 
petency. It has been contended that the 
appeal is directed against an order re¬ 
fusing an application for a review, that 
is taking it that the Probate ^as granted 
by the Court on the 7th of August 1920. 
It is not necessary, in my opinion, to 
decide that point because I think the 
appeal fails upon the second ground. 

The appellant is a son of the testator, 
one Gobind? Sundar Singh Choudhury. 
The respondent also is another son. 
These two sons were appointed executors 
under the Will of their father. There 
were also other persons executor and 
executrix. An application for Probate was 
made by the respondent. Ram Ram Singh, 
on the 8th June 1920. On the 12th June 
1920 the application was registered and 
notice was directed to issue to the per¬ 
sons named in the order of that date 
requesting them either to renounce the 
executorship or to join in the application. 
On the 3rd July an application was made 
by the appellant before us stating tnat 
he was willing to be an executor under 
the Will. In that petition, however, he 
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further stated that it would be necessary 
to file a petition of objection to the suit. 
On the 17th July 1920 he made an ap¬ 
plication asking for further time until 
the 27th July 192a for the purpose of filing 
objections. Then, on the 27th of July, 
the date up tj which he had got an ad¬ 
journment, an application was made by 
the appellant in which lie >aid, contrary 
to his previous statement, that lie did 
not agree to be an executor under the 
Will. In that petition he also says that 
he has come to know that the Will con¬ 
tains various illegal provisions and that 
he will have to bring a suit for setting 
aside the Will, that he does not admit 
the clauses of the said Will, nor does he 
intend or agree to be an executor thereof. 
He prayed that his objections might be 
noted (on protest) and the suit might 
be decided. Then, after certain other 
orders to which I need not refer, on the 
7th of August an order was passed, as 
I read it, granting Probate. The appel¬ 
lant’s name was not included among the 
Probate holders. Then there were some 
further orders and on the 27th of 
September 1920 the appellant prayed 
that he might be allowed to withdraw 
his application of the 27th July 1920 
anl be appointed an executor along with 
his two brothers. That application wrs 
supported by a petition in which it was 
stated that that objector, that is, the 
appellant, was always ready ard willing 
t c be an executor and that he had never 
refused to do so. This application was 
opposed and on the 8th of October 1920 
the learned Judge gave his decision hold¬ 
ing that lie was not satisfied that the 
petition of the appellant renouncing 
executorship was filed through mistake 
as alleged. He also pointed out t! at 
the appellant did not file his petition of 
withdrawal until two months after the 
petition of renunciation had been filed. 
He accordingly dismissed the petiticn. 
Against that order the present appeal 
has been made. 

I think the decision of the learned Judge 
must be supported on the ground that, 
at the time when the appellant asked 

to withdraw his renunciation of the 
executorship, the grant of Frobate hrd 
already been made on the 7th of August 


1920 and, therefore, that application carne 
too late. It has been argued that we 
should hold that the Probate was granted 
on t!,e 8t}. of CLtol er 19:0. On that 
d .te the order was that Piobate should 
issue. The Probate had 1 e< n granted s< rre 
ti i.e previously. T: is distingui l.es the 
prese t case from that cited tons. There¬ 
fore, the appeal fails and must l e dis¬ 
missed with costs. Hearing fee five gold 
mohurs. 

Cuming, J. —I agree. 

Appeal dismissed. 

K. s. D. 


MADRAS HIGH COURT. 

Appeal, against Order No. iOi of 1022. 

March 6, 1923. 

Prcstnl.'— Justice Sir Francis Oldfield, 
Kt., and Mr. Justice Devadoss. 

B AL US A Ml I y E R— Re spon d f n t — 
ist Plaintiff-Appellant 


vero ns 


VENKATASAMI NAICKEN alias 

T. S. RANGASWAMY AIYANGAR, 
OFFICIAL RECEIVER, MADURA 
—Petitioners Nos. i and 3 
—Respondents. 

Civil Procedure Code ( Act V o' 1908), O. XL V, 
r. 15— Orders of Privy Council, execution of — 
Procedure—Persons interested in execution, whether 
must apply separately — Execution, limitations on-. 

Order XLV, r. 15, Civil Procedure Code, makes 
it part of the procedure for the enforcement of 
orders of His Majesty in Council that the person 
desiring to obtain execution of such an order 
shall obtain its transmission. But it is not neces¬ 
sary that each person interested in the execution 
of a particular order should obtain a separate 
transmission, when that order has already been 
transmitted at the instance of one of the suc¬ 
cessful parties. 

In the absence of any restrictions founded on 
the actual language of the decree or order of the 
Privy Council, it cannot be said that only the 
successful appellant can apply for execution, [p. 
220, col. 2.] 

Kassim Saib v. Luis, 17 M. 82; 6 Ind. Dec. 

(N. S.) 56, Natesa Ayyar v. Annasami Ayyar 
25 M. 426, distinguished. 

Appeal agamst the order of the Cburt 
of the Additional Subordinate Judge, 
Ram u.d, at Madura, in Execution Appeal 
No. 24 of 1922. 
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Mr. A. Krishna steady Aiyar (with him 
Mr . M. Sitbbaraya Aiyat), for the Appel¬ 
lant. 

Messrs. C. V. Aitanthakrisknx Aiyar and 
S. R. Muthitswamy Ayyar, for the Re¬ 
spondent. 

JUDGMENT. —The lower Court’s order is 
objected to, first, on the ground that the 
respondents before us, petitioners befo;e 
it, were not entitled to apply for restitution 
when they had not, under O. XLV, r. 15, 
obtained transmission if the order of 
His Majesty in Council to the lower 
Court, the order being the basis of their 
claim. Order XLV. r. 15, no doubt, does 
make it part of the procedure for the 
enforcement of orders of His Majesty in 
Council that the person desiring to obtain 
execution of such an order shall obtain 
its transmission. But in the present case 
transmission has already been obtained 
oy the 27th defendant, the successful 
appellant in the Privy Council. It would 
be inconvenient, if not impossible, to hold 
that each person interested in the execu¬ 
tion of a particular order shall obtain a 
separate transmission when that order has 
already been transmitted. This ground of 
appeil is not sustainable. 

The next ground on which the appeal is 
argued, is that the petitioners are not 
entitled to apply for execution of the 
order by way of restitution or otherwise, 
because they were not parties to the 
Privy Council Appeal. It is true that they 
were not impleaded as parties, the 27th 
defendant, the successor-in-interest of the 
26th defendant, having been the appellant; 
and it is true that they claim as lessees 
from the deceased 26th defendant. But we 
cannot accept either generally or with 
reference to the particular circumstances 
of this case, the principle that only the 
successful appellant can execute the order. 
That principle has been supported by 
reference to Kasstm Saih v. Luis (1) and 
Natesa Ayyar v. Annasami Ayyar (2). 
Bnt those decisions turned o* the special 
circumstances in each case, and on 
reference to the record in the second we 
find that the decree under execution' did 
contain an explicit limitation sufficient to 


justify the conclusion reached. We have 
not been shown how it is consistent with 
any general principle that any limitation 
should be applied to the execution of the 
decree resulting from t] e order unless 
such restrictions can be founded by the 

actual language of the decree ororoer 
itself. 

Turning to the decree and order in this 

case, in order to se e whether the contention 

before us is sustainable with reference to 
the particular circumstances, we find that 
the order is without qualification and the 
Subordinate Judge also in the decree, 
which it restored without qualification 
refused the relief which the plaintiff asked 
against the defendants Nos. 1 and 2 except 
in respect of a small sum claimed for 
quit-rent cocoanuts, etc., with which we 
are rot concerned. In view of the 
unqualified language Used, we cannot read 
into either erder or decree any intention 
to exclude from the relief granted to the 
present respondents. It is »aid that the 
case as between them ar.d the plaintiffs 
were not on the same footing as the case 
tetween the successful appellant, 27th 
defendant, and the plaintiffs, because in 
their case a plea of estoppel might have 
prevailed against them. We do not 1eel 
called upon to enter into that when (aswe 
have stated) the iesult of the Privy 
Council Appeal is clear and amounted to 
an adjudication that the plaintiff was not 
entitle a to retain against tlem tie land 
or the profits or the sum of money 
representing the profits, wlichthe lower 
Court awarded to them in rest tution. 

The appeal fails and is dismissed with 
costs. 

v. N. v. Appeal dismissed. 


(1) 17 M: 82; 6 Bid. Dec. (N. -S.) 56. 

(2) 25 M. 426. 
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BOMBAY HIGH COURT. 

Arbitration Case No. 18 of 1922. 

May 19, 1922. 

Present: —Mr. Justice Marten. 

In re SS. Maritime. 

JAMES MACKINTOSH 

and Company—• Applicant 

versus 

The SCINDIA STEAM NAVIGATION 
Co., i/td.—Opposite Party. 

. Arbitration—Private reference to arbitration — 

Examination of witnesses — Commission, 

Court, whether can issue—Civil Procedure 

Code (Act V of 1908), ss. 75, 151, 

bch. I—Inherent powers of Court, when 
exerctsed—Consent of parties » whether can confer 
jurisdiction—Arbitration Act (IX of iSggl. 
applicability of. V ' 

When parties to a dispute refer it to a private 
arbitration without the intervention of a Court 
of Eaw, the Court has no jurisdiction to issue a 
Commission for the examination of witnesses in 
the matter referred to arbitration, [p. 224. col. 2.] 

In re Shaw and Ronald son, (1892) 1 Q. B. 
9 1 ; 61 E. J. Q. B. 141 and In the matter of an 
arbitration Dreyfus and Sons and R. and W. Paul. 

( 1 803) 9 T. h. R. 358, referred to. 

Rabiabai v. Rahimabai, 7 Bom. L. R. 560. 
and Hayward v. Mutual Reserve AssoHation, 
(iHgi) 2 Q. B. 236; 65 h. T. 491; 39 W. R. 024. 

distinguished. 

The powers regarding the granting of Commis¬ 
sions for examination of witnesses are expressly 
given by the Code of Civil Procedure, the Indian 
Arbitration Act and the Rules of the High Court 
and do not depend upon any implied or alleged 
mlmient powers of the Court, [p. 222, col. 2.] 

Section 75 of the Code of Civil Procedure should 
be read subject to the rules in the First Schedule to 
the Code and cannot be read as giving a Court 
power to issue Commissions to examine anybody 
anywhere before any private person, whether or 
not any suit has been instituted, [p. 222. col. 2 1 

The Arbitration Act (IX of 1899) does not 
apply to all cases and where certain events arise 
which are not covered by the Act, then the parties 
are left without any remedy and the Court has 
no jurisdictou to remedy the defects under the 
Arbitration Act. [p. 225, col. 1.] 

Gopalji v. Morarji, 50 Ind. Cas. 411; 21 Bom. 
E. R. 3081 43 B. 809, referred to. 

In re Babaiias Khemchand, 57 Ind. Cas. 907; 
22 Bom. E. R. 842; 43 B. 1, explained. 

Where the Court has no jurisdiction to pass 
an order, the consent of the parties cannot give 
it jurisdiction, [p. 225, col. i.J 

Mr. Little oi Messrs. Crawford, Bayley 
Go., for the Applicant. 

J (JDGMENT.— I have to thauk Mr. 
Mttle, the Solicitor ior the applicants, 
tor his interesting and valuable argument 
tu Chambers on a point which is both novel 
and important. The application is for the 

Commission to Calcutta for the 


examination of witnesses in a private 

arbitration, and the point is, whether tliis 

Court has any jurisdiction to make the 
order. 

Now, in India parties who wish to resort 

to arbitration have two alternatives. They 

can either get the direct assistance of the 

Court Jrom the outset, or they can arbitrate 

without the intervention ot the Court. 

In the former case, they can proceed under 

the Second Schedule to the Civil Procedure 

Code. In that event, the present difficulty 

would not arise, for, under section 7 of that 

» chedule, the Court would have power 

to issue the same processes to the parties 

and witnesses whom the arbitrators desire 

to examine as the G>urt might issue in 

suits tried before it. Accordingly, in Rabiu- 

Ocu v Rahimabai (1), Mr. Justice Tyabji 

decided that in such an arbitration case 

it was competent to the Court to issue 

a Commission for the examination of 
witnesses. 

But the present case is not one of that 
description. It is an arbitration without 
the intervention of the Court and it comes 
under the Itdian Arbitration Act, 1890, 
the preamble of which runs : “ Whereas 

ls expedient to amend the law relating 
to arbitration by agreement without the 
intervention of a Court of Justice. " That 
Act however, does enable the parties to 

bmitid “ S f a T e of the Court in certain 
Unrated particulars. K,r instance, under 

section to the arbitrators liave powe ’ r t ™ 

f /If 11 - . t0 ™tnesses and t 0 state 
a case for the opimon of the Court. Under 

section 12 the Orurt has power to enlarge 
the time for making an award, under sec¬ 
tion 13 ' to , remit , thfc award for r c-considera¬ 
tion, under section 14, to set aside the 

tinrfT f f 01 nUSCOndu 1 ct - etc - and under sec- 

Then un 0 rf r er m °I e for “^conduct, 

then, under section 15, when an award has 

been filed in Court, it i s enforceable as If 

it were a decree of the Court. Secti o ^20 

p Th‘f es H° r rul *? to bo made by the Court. 

on t f‘ e birst Soliedule to the Act 
fn snW for 0ertain matters to be implied 

wii S“d arb,tratl ° U - ‘ mta * otto - 

Clause 6 provides that the parties to 
e reference and all persons claiming 


(1) 7 Bom. E. R. 560. 


ci \ i...• 
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through them shall *' submit to be ex¬ 
amined by the arbitrators on oath, and 
to produce documents. Clause 7 runs: 
"The witnesses o.i the reference shall, if 
the arbitrators or umpire think fit, be 
examined on oath.'’ 

It will be noted, therefore, that there 
is not a word about the compulsory sum¬ 
moning of witnesses ; nor a word about 
Commissions, and that this is in direct 
contrast with section 7 of the Second Sche¬ 
dule to the Civil Procedure Code which 1 
have already mentioned. Further, we know 
that the Indian Arbitration Act is largely 
a copy of the English Arbitration Act, 
section 8 of which provides that, “ Any 
party to a submission may sue out a writ 
of subpoena ad testificandum, or a writ of 
subpoena duces tecum,” No such pro¬ 
vision for the issue of sub poc> as by this 
Court in a private arbitration is provided 

in the Indian Act. 

Next, I turn to our own rules of this 

High Court. They are rules 351 to 360 
under the Indian Arbitration Act. There 
is nothing there about summoning witnesses 
in this way nor about a Commission. The 
only rule I need notice is rule 35 ^ which 
provides for all applications being “ made 
by petition except as hereinatter other¬ 
wise provided.” Therefore, it would seem, 
from a technical point ol view, that this 
particular application should have been 
made by petition and not on a mere request 
contained in an affidavit. However, that 
is merely a technical point, and could easily 
be put right by the presentation of a peti¬ 
tion. 

Then, if we turn to rules 34 <-> to 345 
they provide tor the examination of wit¬ 
nesses de bene esse and for a Commission 
under O. XVIII, r. 16, and O. XXVI, r. 1, 
of the Civil Procedure Code. There 
is nothing else to which my attention has 
been drawn in our rules which are material 
to be mentioned on this point. Then, if 
j return to the Civil Procedure Code, I 
find it is perfectly clear that these examina¬ 
tions de bene esse under O. XVIII, r. 16, 
and also any Commissions under O. XXVI, 
rr. 1 and 4 are only to be granted in “ suits. ” 
I mav refer to the note which I think is 
correct in Mr. Mulla's Code (7th Edition) 
at page 697 where he says : “A Commission 
can only be issued in the cases specified in 


this rule and rules 4 and 5 below, and 111 
r.o other case. ” Similarly, when one con 
siders the question of summoning witnesses 
one finds that under O. XVI, r. 1, there is 
power to summon witnesses after “ the suit 
is instituted.” The present application is 
clearly not in a suit. 

Next, if one turns to O. XXVI, rr. 16 
and 17, dealing with Commissions, one 
finds that any Commissioner who is appoint¬ 
ed has express power to examine witnesses 
and " any other person whom the Commis¬ 
sioner thinks proper to call upon to give 
evidence. ” Under rule 17 the provisions 
of this Code relating to the summoning, 
attendance and examination of witnesses 
shall apply to persons required to give 
evidence under this order, and that "for 
the purposes of this rule the Commissioner 
shall be deemed to be a Civil Court. ” 
Then sub-rule (2) provides for certain 
powers to the Commisisioner to apply 
to local Courts other th .n the High 
Court for issuing processes against 
a particular witness where necessary. 
Once more, then, one finds these powers 
expressly given, and not depending on any 
implication or alleged inherent powers. 

Now, there is a section in the Civil Pro¬ 
cedure Code, section 75, which is in rather 
wider terms. Section 75 provides that, 
“ Subject to such conditions and limitations 
as may be prescribed, the Court may issue 
a Commission («) to examine any person ; 
(6) to make a local investigation ; (e) to 
examine or adjust accounts ; or (d) to make 
a partition. ” Section 76 gives power to 
issue a Commission to another Court not 
being a High Court. Section 77 deals with 
Letters of Request in lieu of Commissions 
for the examination of witnesses at any 
place not within British India. Section 
78 provides for commissions issued by 
Foreign Courts. But it must be remember¬ 
ed that under section 121 the rules in the 
First Schedule are enacted as part ot the 
Act, an 0 section 75, in my opinion, cannot be 
read as giving this Court power to issue 
a Commission to examine anybody any¬ 
where and before any private person whe¬ 
ther or not any suit has been instituted. 
For instance, I do not think, this section 
would g,ve the Court power where there 
was no pending suit to direct a private 
citizen to appear before say a PntmW* 


22 3 


Vol; 7 <$] INDIAN CASKS; 

JAM VS MACKI^TOS* V. 3CINDIA STEAM NAVIGATION CO., I/TD. 

deciding the litigation of the country. 
For that purpose it is reasonable and neces¬ 
sary that the Court should have power 
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. of some particular caste to give evidence on 
some caste dispute. Nor, I think, could the 
Court require a private citizen in a similar 
case to appear before a Club Committee 
or any other private domestic tribunal. 
Nor, l 0 r the matter of that, before, say, a 
Government Departmental Commission. I 
think then that this section must be 
qualified by the rules in the First Schedule 
which I have referred to, subject of course 
to such further rules as may be found 
in our own High Court Rules. Therefore, 
as far as the rules and the express powers 
of this Court are concerned, I find nothing 
express which would enable me to prant 
this present application. 

Au appeal is next made to the inherent 
jurisdiction of the Court under section 151 
ot the Civil Procedure Code. When such 
an appeal is made, 1 think, the Court must 
be particularly careful to consider the prir- 
aples involved and what the application 
leally means. I have, in my mind, a judg- 
ment given sometime ago by Mr. Justice 
Chi tty in a case under the Settled land 
Acts, where, after an application under 
the ordinary provisions of the Settled 
Cand Acts for leave to do something i n 
relation to the settled property had failed, 
Counsel Mr. Upjohn next applied to the 
Umrt to sanction the proposal under the 

inherent jurisdiction of the Court, Mr. 

• Justice Chitty then gave a forcible and 
salutary warning against too great a readi¬ 
ness to accept such an argument, however 
specious. 

In the present case, I think, the Court 
has to be particularly careful in making 

’ A\ CaUSe thele is no ^position 
from any of the parties to this arbitration ; 

and it it was a case under the Second 

Schedule to the Civil Procedure Code, 

the facts would undoubtedly justify the 

Commission being granted. On the merits. 

and irrespective of jurisdiction, I am quite 

S f e<1 thi *f ls a P r °Pet case for the 
assistance of the Court. I may sav at 

once that if I felt myself able to grant 

this assistance, I would undoubtedly give 
it to these business mer. 

Now, going back to principles, when a 
Party appeals to the alleged inherent juris¬ 
diction ot the Court to grant a Commi^ion 
in a private litigation, what do our Courts 
« S t f 0 r ? our l*w Courts exist lor 
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to summon witnesses before it and to 
examine them. But summoning a private 
citizen to give evidence before another 
private citizen seems to me to be quite 
another matter. I dc not see where the 
inherent jurisdiction comes in there at all. 
No doubt, in course of time this difficulty 
was felt in arbitrations, and that is why 
there has been legislation both i n England 
and in India to assist in some respects 
parties resorting to a private arbitration. 
It is perfectly clear that in some cases 
that may be a convenient and speedy way 
of settling disputes, lor irstance, in disputes 
as to whether goods are up to sample 
But the Legislature in granting this assist¬ 
ance in private disputes has been extremely 
careful to limit the Court’s powers. I wifi 
ijot repeat it again but I have already 
contrasted section 7 oi the Second Schedule 
of the Civil Procedure Code with the very 
limited powers given in the Indian Arbitra¬ 
tion Act about witnesses. 

Further, it is perfectly clear that the Ar¬ 
bitration Act does not apply to all eases 
You hav e got to bring your arbitration 
within the four corners of the Act, and if 
certain events arise which are rot covered 
by the Act, then the parties are j e ft without 
any remedy, and the Court has „o jurisdic 

t ‘°" , re ”>edy the defects under the 

Arbitration Act. This is exemplified by a 
case decided by the Court 0 f Appeal in 
our Courts in 19x9 Gopalji v . Morarji (2' 
That was a case where three arbitrators 
were appointed. They all, after entering 
on the arbitration, either retired or refused 
to continue, and then there was an applica- 

1 r 0 " tr made to J; he Court to appoint new 
arbitrators in their place. If it was a case 

o doing justice or of the inherent powers 

of the Court, supposing the express pro 

Welh m S j“ d n0t a PP>V. vou would 
have thought that was eminently a case 

where the power should be exercised be¬ 
cause otherwise the whole of the arb.tra¬ 
il 011 w oufd be entirely abortive. The case 
came before me in the first instance, ami 
although it was clear that one coach and 

b/IU. 50 IUd ' CaS ' 4IIi B ° m - R - 43 
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four had already been driven through 
the Act, I thought I could see my way, 
to prevent another gap being made in the 
useful provisions of the Act, and that I 
could construe the provisions in such a 
way as to fill up the vacancies. How¬ 
ever, the Court of Appeal took a different 
view, and held that the Act only enabled 
the Court to fill up vacancies in the case of 
a single arbitrator or two arbitrators but 
not in the case of three. Consequently, 
t he arbitr ation pro ved aborti ve. Mr. J usti ce 
Hayward in his judgment pointed out that 
the Act conferred special powers on the 
Court, and that those powers do not exist 
under the inhere,d iurisdiction. He says 

at page 832* : . x . . 

“The appeal involves a point of im¬ 
portance. The Indian Arbitration Act 
applies to the appointment of a single 
arbitrator and in certain cases to the appoint¬ 
ment ol two arbitrators. Does it apply 
.in any case to the appointment of three 
arbitrators ? It is important to remember 
in solving this point that the Act is 
an Act to amend the law relating to 
Arbitration. It does not deal with tbe whole 
Law c* Arbitration and it must be construed 
strictly in that it confers special powers 
of interference not otherwise inherent in 

the Court. " . 

That statement of the law is, 1 think, 

directly opposed to the argument which 
has been addressed to me as to the inherent 
jurisdiction of the Court. It it is necessary 
for the ends of justice in the present case 
to grant a Commission to examine witnesses, 
surely it was also necessary for the ends 
of justice to fill up the vacancies in the 
arbitrators in the other case. And I 
may point out, as showing the niceties 
of the distinctions which this badly drawn 
Act has caused, that ir In rc Babaldas 
Khemchand (3). Mr. Justice Pratt stayed an 
action where there were three arbitrators 
and refused to adopt the argument that the 
Act did not apply at all where there were 
three arbitrators. In other words, he held 
that an arbitration, where there are three 
arbitrators, may be a good arbitration 
under the Act, although in certain cases 
you ' cannot fill up vacancies that may 
occur in those arbitrators. 

57 Ind. Cas. 997; j .2 B om. L. R. 8 42; 4 5 B. 1 . 


I next turn to English authorities which, 
I think, I may fairly do, because, as I have 
said, the Indian Arbitration Act, is practical* 
ly taken trom the English Act, and there is 
much in common between the two rules 
of procedure. There the exact point has 
been decided in a manner adverse to the 
present application. I refer to In re 
Shaw Romldson (4), where the head-note 
is as follows: “Where parties agree to 
refer their disputes to arbitration, no action 
having been brought in respect of those 
disputes, the Court <>r a Judge has no power 
under O. XXXVII. r. 5, to order the issue 
of a Commission for the examination of 
witnesses in the matter referred to arbitra¬ 
tion. ” That was decided by Mr. Justice 
Mathew and Mr. Justice Collins, as they 
then were. As we all know, few people 
knew more about the Law o' Arbitration 
and Commercial Law generally than Lord 
Justice Mathew. He was indeed the origi¬ 
nator and the firs* - Judge who sat in the 
modern Commercial Court in the High 
Court in England. Mr. Justice Collins, 
who was afterwards the Master of the Rolls, 
was also, if I may say so with all respect, 
a brilliant Commercial and Common Law 
Lawyer. When then 1 find these 1 wo learned 
Judges holding that the Court has no 
jurisdiction, that decision, in my opinion, 
is entitled to the greatest weight. Ir that 
case they decided that a private arbitra¬ 
tion was not a “cause ’’ or 0 “matter " 
under the rules or Acts there cited. The 
corresponding word in our Code is . “suit. “ 
There is no “suit “ before me. It is only 
a private arbitration. 

Then there is another case of In the 
.matter of an arbitration Dreyfus and Sons and 
R. and W. Paul (5). In that case Mr. Justice 
Collins refused in a private abritration 
to grant a Commission to examine wit¬ 
nesses. The case went on appeal where 
from the interlocu t<,rv observations made 
by the learned Judges, it was clear they had 
the greatest doubt as to the jurisdiction. 
Eventually, the appeal was dismissed on 
the ground that the application on its 
merits showed no ground for the exercise 
of the Court's discretion. That case can 
in no wise help the present application. 
If anything, it Is against it. 

B. 91J 6x L. J. Q, B. I 4 l« 


(4) (1892) 1 Q. B. 911 61 L, 

(3) («Sf3) 9 *• L. JL 35* 
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In England, just as in the case decided 
by Mr. Justice Tyabji which I have referred 
to, it has been held that where once there 
has been a suit and the suit has been refer¬ 
red to a Referee for trial, then the Court 
has power to issue a Commission. [See 
Hayward v. Mutual Reserve Association 

6 ).] ‘ ... 

Then, if I turn to the recognized text 
books, I find in Russell on Arbitration, 
loth Edition, at page 138, it is stated 
definitely that “ in the case of a reference 
by consent, the Court has no power to 
order a Commission to issue for the examina¬ 
tion of witnesses abroad. ” Similar state¬ 
ment appears in Halsbrry’s Laws of En land, 
Vol. I, page, 458, note (h) and on * ther 
pages. 

Now, against all that, the only precedent 
or authority for the order which I am 
asked to make is an order made by Mr. 
Justice Kanga in Cho.mbers a short while 
ago when he was r.cting temporary Judge 
of this Couit. Iam told the learned Judge 
did raise the question of jurisdiction and 
considered the papers for some three or 
four days. But there .is no delivered 
judgment, and Iam not aware what were 
the reasons which induced the learned 
Judge to grant the Commissio in that 
particular case. In any event, a decision 
of that sort in Chambers, where no note 
of the judgment has been kept ar.d where 
I have no notes of the argument (if any) 
is not in any way a precedent binding upon 
me, least of all when it is a question of juris¬ 
diction. And, with due respect to the learn¬ 
ed Judge, I find myself unable to follow the 
decision. 

One other argument urged upon me was 
that the consent of the parties would give 
the Court jurisdiction. Th~t to my mind 
is an extremely dangerous argument to 
use. It was admitted that I could not 
.issue this. Commission,, supposing there was 
opposition. Let me .test this admission. 
If it is necessary for the ends of justice 
.that, under the inherent jurisdiction of 
the Court, I should grant a Commission to 
examine witnesses in Bengal,] then what 
possible difference can it make whether 
-all the parties consent to it or not. If, for 


(6) 2 Q. B. 2361,65 I *. T. 491; 39 w. 

R, 624.. 
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instance, it is essential for the plaintiff to 
call certain witnesses, surely it is only right 
that they should be called quite irrespec¬ 
tive of whether the defendant agrees that 
they should be called. I cannot see what 
the defendant's consent has got to do with 
the power of the Court. 

Many people are carried away with the 
erroneous idea that, because two parties 
agree on any particular course, that neces¬ 
sarily gives the Court jurisdiction to make 
the order. They sometimes go so far as 
to suggest that the Court is bound to make 
the order in such a case. Here Iam asked 
to affect the rights of private citizens whe 
occupy certain important public posts, 
V'Z., certain officers of the Port of Calcutta. 
They are not parties to the arbitration. 
So it is not a question merely between 
the parties to a private arbitration. 1 
am asked in effect to allow private litigants 
to summon these particular Port Officers 
before them and to oblige them to pro¬ 
duce documents and so on. So I am affect¬ 
ing the rights of other citizens, and it is 
not merely a question, of what these parti¬ 
cular parties want me to do. 

After considering carefully all the argu¬ 
ments that have been addressed to me, 
I am of opinion, there is no jurisdiction 
in this Court to grant a Commission to 
examire witnesses in a private arbitration 
and still less so, when the Commission is 
to be sent to another Province. 

I accordingly refuse the application. 

As regards costs, costs of all parties will 
be costs in the arbitration. 

R. n. Application refused . 
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LOWER BIRMA CHIEF COURT. 

Civil, Miscellaneous Appear No. 104 

of 1923. 

November 28, 1922. 

. Present :—Sir Sidn .-y Robinson, Kt.,_ Chief 
Judge, and Mr. Justice Macgregor. 

• , CHAN ?YU— Pet tiqner . 

versus 

CHAN CHOR RHINE —Respondent. 

Succession Cretificate Act ( V 11 of 1889), 5.5 
— Certificate » grant of—•Jurisdiction, 
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TJnder section 5 of the Succession Certificate 
Act, the only Court which has jurisdiction to 
grant a certificate is the Court within whose 
jurisdiction the deceased at the time of his death 
ordinarily resided, unless at that time he had no 
fixed place of residence at all. 

The provisions of the Act granting jurisdiction 
ought to be strictly construed and not so as either 
to enlarge or restrict jurisdiction. 

Miscellaneous Civil Appeal. 

Mr. Higinbotham, for the Petitioner. 
Mr. Keith, for the Respondent. 
JUDGMENT—One Chan Ma Phee died 
in Rangoon leaving a Will, and an applica¬ 
tion for grant of a certificate under Act 
VII of 1889 was made to the District Court 
of Hanthawaddy. 

Chan Ma Phee ordinarily resided in 
Strand Road, Rangoon, outside the limits 
of the ordinary jurisdiction of the District 
Court. Objection was taken that the 
District Court had no jurisdiction to grant 
the certificate, reliance being placed on the 
provisions of section 5 of the Act. The learn¬ 
ed District Judge, however, decided that 
the Court had jurisdiction and a certifi¬ 
cate has been granted. This is an appeal 
against that decision. 

\t The Court’s . jurisdiction is granted by 
section 5 which runs as follows :— 
“The District Court within the jurisdictio . 
of which the deceased or u inarily resided 
at the time of his death, or if, at that time 
he ha 1 no fixed place of re idence, then 
within the juris iction of which any part 
of the property of the deceased may be 
found, may grant a certificate unaer this 
Act. ” ■■■■'' 

' It is perfectly clear that, under this sec¬ 
tion, the oridnary circumstance which 
gives rise to jurisdiction is that of 
residence within the local limits of the 
Court's jurisdiction. There is no doubt 
that Chan Ma Phee ordinarily resided 
outside the limits of that jurisdiction- 
He did not reside within those limits, 
and the Court would, pnma facie, therefore, 
have no jurisaicti n. The second provision 
granting jurisdiction rests on the worus, 
" or if at that time he had no fixed place 
of residence, then within the jurisdiction 
of which - any part of th- ^property of the 
deceased may be found. ’ This ^ branch 
is clearly an alternative. It says distinctly 
;and in so many words that it applies only 
in cases in which the deceased at the time 


of his death had no fixed placed of residence 
within the jurisdiction. 

It is clear that provisions granting 
jurisdiction must be strictly construed; 
The language used is not to be interpreted 
so as either to e large the jurisdiction or 
to restrict it. This is the only section in 
the Act which confers jurisdiction on 
the District Court i th s matter, and we 
think it is clear that, where the deceased did 
not at the time of his death ordinarily reside 
within the jurisdiction, the Court would 
have no jurisdiction to grant a certificate 
unless the deceased had at that timeno 
fixed place of residence at all. The sec¬ 
tion clearly provides for all cases, includ¬ 
ing those few cases in which there was no 
fixed place of residence. "We have been 
referred to corresponding sections in the 
Succession Act and in the Probate and 
Administration Act. The wording of those 
two Acts is different, a id s j early framed 
to grant an alternative jurisdiction ih oa^ 
or other of two cases. Either case wou-d, 
give the Court jurisdiction. whereas the 
present section clearly gives the Court 
no jurisdiction in the second branch 
unless and until the jurisdiction conferred 
by the first branch would not arise.. 

We have been referred to the provisions 
of section 6 (1) (b) of the Act, and we have 
been asked to use this provision so as to 
give it an extended junsdict.on under sec* 
. tion 5. In the first place, the section deals 
merely with the procedure to be ado t- 
ed in the moving Court. It is not a sec; 
tion which deals with jurisdiction at al^ 
but it is sought to use its terms to show thaf: 
the meaning of the words employed in sec¬ 
tion 5 is not as we have set out, but that 
the words should be interpreted to , mean 
something else. 

— .... . • • 

Now, in the first place, it is an ordinary 
rule of the interpretation of Statutes that, 

• where there are apparently .: conflicting 
provisions that interpretation should be 
assigned, if it can be assigned, without 
straining the language which would 
bring them into accord and this is not 

• particularly the c se when we are dealing 
- with a matter 0 f jurisdiction and consider¬ 
ing whether that jurisdiction can be en¬ 
larged by a provision which applies td a 

different branch of the subject altogether: 
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It is no doubt the case that, on one read¬ 
ing of the language of section 6 (1) (b) t 
that language would give some colour to 
the suggestion that the words used in sec¬ 
tion 5 may have a. different meaning, 
but it is possible without any straining 
of language, to interpret them so far as 
to agree with the provisions of section 5 
and without extending or restricting the 
jurisdiction given by it. 

Under these circumstances, we are of 
opinion that the Court below was clearly 
wrong and that it had no jurisdiction to grant 
the certificate. The appeal will be accepted 
with costs throughout, and the certificate 
revoked, and we fix Advocate’s fees at 
five gold tr.oliurs. 

w. c. A. Appeal allowed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Afpfal No. 178 of 1922. 

March 2 o, 1923. 

Present:-Mi. Simpson, A. j. C. 
DHAUNTAL KHAN and others—• 
Defend vnt-—Appeixants 

ver o ms 

RAM DAL KALWAR— Pt/iNTirp, DAN 
BV.HADUR SINGH and ot H i rs- 
D«:fe dant— Re jom'ENt . 

Hindu Law—Joint family — Presumption — Se¬ 
paration — Presumption, whether exists as to date 
of ) separation — Partition, proof of—Cesser of 
eommensaHty. 

There is undoubtedly a presumption that every 
Hindu family is joint. But if the family is no 
longer joint, there is no presumption as to the 
date on which separation was effected, [p. 228, 
col. 2.3 

Suraj Bakhsh v. Raghuraj Kunwar, * 11 O. C. 
381, Mendana v. Jagan Hath Bakhsh, 25 Ind. 
Cas. 689; x 7 O. C. 235 at p. 237 and Tika v. 
Mahabir Prasad , 3^ Ind. Cas. 629; 19 O. C. 92, 
referred to. 

Nagashhr Bakhsh Singh v. Ganesha, 56 Ind. 
Cas. 306; 230.0.1:7 O. I* J. 48; 2 U. P. L. R. 
(P. C.) 7; 38 M. E. J. 521; 1 8 A. Tv. !• 532: 22 
Bom. L. R. 596; 28 M. Iv. T. 5; 42 A. 368; 13 Iv. W. 
622; 47 I,. A. 57 (P. C.). distinguished. 

Cesser of commensality is an element which 
may properly be considered in determining the 
jiuestioa whether there has been a partition of 
joint family .property, [p. 229, col. i.J 

Ganeslf. Quit Thakoor v. Jewach Thakoorain, 

l C. 262; 14 ir. 1/. J. 8; 311. A. 10;- 8 C. W i N. 


followed. 

Appeal against the decree of the District 
Judge, Fyzibad, dated ti e 21st March 1922, 
upholding that of the Additional Sub- 
Judge, Fyzibad, dated the 1st April 1921. 

Mr. M • IVasim, holding the brief of Mr. 
Nit mat Ullah , for the Appellant. 

Messrs. A. P. Sen, H. K. Ghosh and M. 
H. KHwai,ior the Respondents. 

JUDGMENT. —This isa defendants’ appeal 
One Dhup Narain had five sons who were 
defendants Nos. 4 to 8. He executeda posses¬ 
sory mortgage of one anna fractional share 
in village Moncihara in favour of defendant 
No. 1 for Rs. 2,100 dated loth May 1909. 
This is an Exhibit, A-i. The defendant No. 1 
has transferred his mortgagee’s right to his 
sons, defendant No. 2 and defendant No. 3. 
Dhup Narain is dead, and defendants Nos. 4 
to 8 are his heirs. They have sold the property 
(or the equity of redemption) to the plaint¬ 
iff, and the plaintiff has brought the 
present suit to set aside this mortgage on 
the ground that it was executed without 
the consent of his sous and without family 
necessity. 

Various pleas were taken in the Court 
of Trial. But the, main issue in the lower 
Appellate Court, and the only point which 
th.‘ appellants' Counsel presses now, is, 
that at the date of this mortgage the 
joint family was broken up, and Dhup 
Nam in had become by partition the sole 
ow.ier of the property which he mortgaged. 
It is common ground that, about the year 
1900, Dhup Narain, whose first wife, the 
mother of deiend antsNos. 4to 8, was dead had 
married a second wife Musammat Dakhpati, 
and that some kind of partition took place 
between Dhup Narain on one side and 
his five sons on the otner. This much is 
certain from Exhibits A-T5, A-17, A-18 and 
A-i9,that in the year 1308 Fasli, corre¬ 
sponding to 1901, the name of Dhup Narain 
was expunged from the khewat in les- 
pect cf six villages end mutation 
-.was effected in favpurof his five sons who 
were then minors under the guardian¬ 
ship of Musammat Hansraj Kuar, the 
mother of Dhup Narain and consequently 
the grandmother of these boys. It has 
been held by both the Courts below’ 
that this transaction,. whatever it was, 
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did not amount to a partition so as to 
destroy the co-parcenary rights of the 
sons in the remaining property which con¬ 
tinued to stand in the name of Dhup 
Naraiu. But it is not quite clear from 
either of the judgments what they consi¬ 
dered this transaction to be. Various 
phrases have been used to describe it. It 
has been called an “ Intizami partition; ” 
it. has been called a “ family arrangement;’' 
it has been called a "division of right” 
as opposed to the division ot property 
by metes and bounds or as opposed to 
specific and formal partition. But tnese 
phrases do not draw any real and vital 
distinction. A family arrangement, pro¬ 
perly entered into, would conter title on 
Dhup Narain in the. same way as a parti¬ 
tion would. Apparently, the real dispute 
is whether the effect of this transaction 
was merely to entitle the father on the 
one side to enjoy the profits of six villages 
and the sous on the other to enjoy the 
profits of six other villages, without destroy¬ 
ing the joint ownership of the corpus of the 
estate. That would be an unusual state 
of things which would require to be proved 
by cogent evidence. 

The question of separation of jointness 
is one of fact, and I should not have 
interfered with the decree in second 
appeal, were it not that the learned 
District Judge has fallen into an error uf 
law which vitiates his conclusion. He 
quotes from Suraj Bakhsh v. Raghuraj 
K unwar (i) these words: 

"The presumption that a joint Hindu 
family continues to remain joint until the 
contrary is proved by cogent evidence 
must be applied in this case.” 

And he goes on to express an opinion 
that the evidence in the present case 
cannot be regarded as cogent and give 
this as a ground for holding tnat the family 
was joint at the time of the mort¬ 
gage. But it was found by the Court 
of Trial and also by the lower Appel¬ 
late Court that the family was no longer 
joint at the date of institution. The 
learned Subordinate Judge has rightly 
apprehended the effect of this finding when 
lie says that the presumption of jointness is 
broken and tnat the plaintiff must prove 

, , (r) n O, C. 381, 


when the division of right in the family 
took place. If authority is required for 
this proposition it will be found in 
Men dan a v. Jagan Nath Bakhsh 

(2) and Tika v. Mahabir Prasad 

(3) . There is undoubtedly a presumption 

that every Hindu fa mily is joint. But if 
the family is no longer joint there is no 
presumption as to the date on which 
separation was effected. It becomes neces¬ 
sary, therefore, for me to consider tie 
effect of the evidence afresh, making no 
presumption that the lamily is joint, 
but, on the contrary, throwing upon the 
plaintiff the burden of proving a fact ne¬ 
cessary to be proved before he can get a 
decree. 

Now, the first strong point in favour 
of a real partition is the mutation. 
The Cmrts below hove referred to 
Nageshar Bakhsh Singh v. Ganesha (4). 
Bat that decision proceeded on many 
transactions with regard to the property, 
agiinst which evidence there was only an 
entry showing that one of the three widows 
had 8-annas and the other two 4-annas 
each. That entry, taken by itself, pointed 
to a previous division of the family prop¬ 
erty. Their Dordships of the Privy 
Council proceeded on the ground that this 
Court "which is no doubt acquainted 
with entries in such records does not attach 
to them the importance which the appel¬ 
lant seeks.” They also said : “That the 
inference as to the partition from such 
entry may be weak or may be strong 
according to circumstances.” 

Now’, in the present case the inference 
is \ery strong. This is not an ordinary 
definition of the share to which each mem¬ 
ber of the joint family would be entitled 
to on partition, such as is very frequently 
found in the khewat although there has 
been no partition. Here is an express 
expunging of the name of the father, 
although he is still alive, and substitu¬ 
tion of the name of the sons, though 
they were all minors. If there was a 
partition of the family property this, is 

(2) 25 IndL Cas. 689; 17 O. C. 233 at p. 237. 

(3) 36 Ind. Cas. 629; 19 O. C. 92. 

(4) 56 Ind. Cas. 306; 23 O. C. 1; 7 O. I,. J. 48; 

2 U. P. I/. R. (P. C. ;37- 38 J- 5 2 * • 18 A. 

1 4. J. 532; 22 Bom. L. R- 596 : 28 M. I,. T 5; 42 
A. 368J 13 I*. W. 622: 47 I. A. 57 (P. C.). 

4 * • # • ' # t 
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exactly what would happen. But if there 
was anything short of such 3 partition 
it is exceedingly difficult to account for 
the mutation. If, as happens commonly 
enotgh, a particular member of a joint 
family undertakes the management of a 
particular isolated estate he does not get 
mutation. I have never known this done. 
He manages in the name of the family. 
And the reason is plain. To combine in 
the same hand the actual possession, 
in the shape of management, and the re¬ 
corded title in relation to the payment 
of Government Revenue, comes very near 
to conferring a complete title. Commonly 
enough, a particular property is bought 
in the name of one member of the family. 
Commonly enough, a particular property 
is managed by one member of the family. 
But I know of no case in which the two 
things are united in the same hand. I 
think the Courts below have allowed 
themselves to b^ misled by the decisions 
in other cases where the facts were 
different. 

The next point is separation, as regards 
commensality and residence. This is 
always an important poi 4 t. As was said 
in Gxnesh Dutt Thakoor v. Jewaoh Thakoo- 
rain (5): ' 

* ** Cesser of commen ality is an element 
which may properly be considered in 
determining tne question whether there 
has been a partition of joint family prop¬ 
erty/* 

There are several stages between the 
status of complete jointness 'and the 
status of complete separation. If two 
members of a joint family separate in 
residence and in board then, necessarily, 
separate funds hove to be provided out 
of which these separate expenses are met. 
This does not of itself destory the joint 
interest in the family property since a 
manager can make an allowance for the 
expenses of the member who is living 
separate. - But it may fairly be said that 
the family is not so joint as it used to 
be and that a step has been taken towards 
separation in estate. But in order to 
decide what took place at the time when 
Bhup Narain left the ancestral house,and 

2621 r 4 M - b. J- 8 J 3i I-A. 10 ;8 c. W. 

** t ® J. 5751 QfBom. I* R. 1 (i*. CO* 


the mutation of eight villages was effected 
in the names of his sons, it is necess iy 
to look at the dealing of the parties 
afterwards. No family accounts were 

produced and, if I understand the case 
rightly, it is not the case of the defend¬ 
ants that there were any such accounts. 
They say that there was an 

arrangement under which the sons 

lived upon the income of the six 

villages and the father was allowed 
to appropriate the income of the ' 

other six villages but that the joint 
ownership of the property remained un¬ 
broken. This, as I said above, w'ould be 
a curious state of affairs and one which 
would require to be proved by cogent 
evidence. As soon as the partition has 
been effected, we find Dhup Narain 
proceeding to alienate the property 
allotted to him. There are ten earlier 
mortgages oil of which have been brushed 
aside by the Courts below with the 

words: 

“As many of these have been consoli- - 
dated in Exhibit A-i, which is the bone of 
contention in this suit, it looks rather 
like arguing in a circle to use them as 
proof of separation.’* 

This reasoning is fallacious. The 
mortgage-deed in suit is dated 10th May 
1909. If it stood alone it might be 1 
explained. But the earliest of these 
mortgages A-11 is dated 8th Juiy 1904. 
There are four others in the year 1906 - 
and two in the year 1907. The present-- 
suit would have been beyond time to- 
impugn any of these. But, apart from that 
conside ation, eleven instances in which 
Dhup Narain has dealt with the property - 
as his own, are cummulative evidence 
that the property is his own. 

Then there is the transaction evidenced 
by Exhibits A-40 A-41 and A -43. A-43 is an 
o der of mutation in respect of some 
land in village Mustafabad. Dhup Narain’s- 
name is to be expunged and the name 
of his mother, Mu'ammat Hansraj Kuar, a 
is to be substituted. - A-41 is the deposition > 
of Dhup Nirain in which he acqu esces 
in this mutation. A-40 is an objection: 
filed by Dhup Narain in the same matter 
in which he says that mutation ought: ' 
not to be in favour of his sons but it ; 
ought to be iu favour of his. mother*; 
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The sale-deed itself was filed in this 
suit. It is Exhibit A-55. But it has been 
rejected as unproved. However, the docu¬ 
ments that are on the record aie 
sufficient to prove the following facts:— 

1. That Dhup Narain executed a sale - 
deed of some of the property in favour 
of his mother Hansraj Kuar. 

2. That mutation in her favour was 
effected on the basis of this sale. 

3. That the question of the sons’ 
rights in the matter came up, but was de¬ 
cided against them so far rs mutation ^ent. 

Now it must be remembered that 
Musammat Hansraj Kuar was not only 
the mother of Dhup Narain. and con¬ 
sequently the grandmother of his five 
sons, but . she was also their guardian 
at the time of the partition. This 
mutation matter was much later. The 
actual order of mutation is dated 6th 
June 1 QIC, about a year later than the 
mortgage in suit. But it is good evidence 
that the partition of 9 or 10 years 
earlier was a real partition which con¬ 
ferred sole ownership upon the father of 
the villages which he kept, otherwise he 
would have had no title to make his 
conveyance in the teeth of an objection 
by his sons. It has been suggested in 
the judgments of both the Courts below 
that the transaction may have been one 
for family necessity. But in the face of 
eleven known mortgage-deeds which weie 
not for family necessity (for this is part 
of t. A e plaintiff's case) there seems no 
reason to assume that there was family 
necessity for this transfer. 

There is another alienation in favour 
of one Didar Khan. But, so far as I 
can ascertain from the record, it is evidenc¬ 
ed only by a certain written statement, 
Exhibit A-39. This is a written statement 
filed by Ram I<al. This Ram Eal is 
defendant No. 1, the original mortgagee. 
I do not think that facts can be proved 
by a party producing some old written 
statement of his own. So much for the 
alienations by Dhup Narain. They con¬ 
stitute very strong evidence of fn actual 
partition. 

Another piece of evidence tt nding in 
the same condition is Exhibit A-^8, 
although it has been treated in the 
Court below as evidence in favour of 


the plaintiffs. This is a deed of partition 
between the. five ^ois. Now, if there 
was no earlier partition, the five sons 
ought to lave d , vi( ed not only the 
villages in which mutation hi s been' 
effected in their fa\our, but dso the 
villages which still stood in tl eir father’s 
name. 

. The case of the plaintiffs now is that 
the so,is never lost their rights :n these 
villages and in particular of Mondhara in 
respect of which the mortgage was 
executed. The date of Exhibit A-48 is 
J3th May 1919. The present suit was 

instituted on 9tli September 1919. Yet,-so 

late as 1919* the sons made no claim 
to any village which was in their 
fathers name. Exhibit A-48 does not 
include Mondhara. Exhibit A-48 deals 
with six villages. Theie is r.o actual 
evidence on the record, at leait I Lave 
not found any, of mutation in respect of 
one of these, Jalalpur. But Exhibits 
A _i 5i A-17, A-18 and A-19 show that 
mutation was effected with regarc to the 
other five villages and as it is in 
evidence that there was a mutation of 
six villages, presumably Jalalpvr wrs 
the 6th. But in any case the present 
village Mondhara was not treated in the 
Sons' partition as belonging to them. 
It is unnecessary to consider the other 
evidence on the record. It is not import¬ 
ant. The Courts beiow in coming to 
the conclusion that there was no real 
partition have attached weight to two 
conditions. The first is, that the evidence 
of an actual partition, (the oral evidence 
of aibitration and the division of 
moveables) was ’ate in making its appear¬ 
ance in CoUTt. But it must be remembered 
that the dtfei darts Nos. 1, 2 and 3 who 
are the appellant aie not themselves 
members of the family. They are only 
mortgagees. They might have known 
vaguely that there had been a partition 
without knowing the details. What 
happened was that they tummoned Sardar 
Khan as their witi ess (he is D. W. No. 2) 
becaure he was an attesting witness to 
the mortgage-deed Exhibit A-2. The 
plaint ffs we e foolish enough to examire 
him as regards the part t ; on, and it then 
appeared that he knew all about it 
.having.been himself one of the punches. 
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He was able to name the other p wishes 
and the de r endants thereupon summoned 
them and examined them. I do rot 
think that this, in any way, weakens the 
evidence of actual partition. The other 
port is that, at the time of the partition, 
the joint family consisted of the^father 
and five sons and that the father’s legal 
share would have been i-6th only whereas 
he obtained one half. But under the 
circumstances this tv as not at all unlikely. 
The sons were all minurs. It would have 
been difficult for them to force partition 
aganst their father’s will. They them¬ 
selves and their guardian may have been 
ready, to accept : ess than their legal 
share in order to obtain sepa T ation from 
tneir father wh ch they evi-’ent y de; ir< d. 
The father had just married again. He 
may have expected to have a second 
family.! Where a man has two wives aid 
two families an equal division between 
the- two families is very far from being 
uniform. Under the circumstances of the 
case, the partition under which the father 
took half of the property was quite 
likely. I may add that, as a matter of 
fact, the father’s wife Musamnuit Lakhpati 
would also hare been entitled to the 
same share as a son so Dhup Narain 
and his wife between them would have 
been entitled to 2-7th and not i-6th. 

For these reasons, I allow the appeal, 
set aside the judgment and decree of 
the learned District Judge and dismiss 
the plaintiffs' suit with costs in all the 
three Courts. 

K. s. d. Appeal allowed. 


CALCUTTA HIGH COURT. 

Civil Rule No. 51b or 1922. 

January 8, 1923. 

Present: —Mr. justice Rankin. 

Choudhuri JAMINI NATH MULL 1 CK 
and others—Defendants—Petitioners 

versu s 

MIDNAPUR ZEMINDARY COMPANY- 

PLAINTIFF—Opposite PARTY. 

Civil Procedure Code (Act V of 1008), 5. io 
—Stay of suit —" Suitwhether includes appeal — 
—Suits for different debts, whether covered. 

I'or the purposes of section io of the Civil Pro¬ 
cedure Code the .word “suit ” includes appeal, 
[p. 232, col. ij. 

Bepin Behary Mozumdar v Jogcndra Chandra 
Ghosh, 36 Ind. Cas. 641; 24 C. L. J. 5x4. followed. 

Where the suits are for distinct and different 
debts, for instance where the suits are for 
recovery of successive rents, section 10 does not 
apply. 

Balkishan v. Kishan Lai, 11 A. 148; A. W. 

N. (1899) 42: 13 Ind. Jur. 309; 6 Ind. Dec. (N.s.) 
523, referred to. . 

Rule against an order of the Sub- 
Judge, First Court, Miduapur, in Rent Suit 
No. 4 of 1922. 

Babu Khirode Narain Bhutan, for the 
Petitioners. 

Mr. N . N. Sen Gupta , Counsel, and Babu 
Probodh Kumar Das, for the Opposite 
Party. 

JUDGMENT.— In this application for • 
revision the decision of the learned Sub¬ 
ordinate Judge of Midnapur is complained > 
of on the ground that he-has refused, 
under section 10, Civil ■ Procedure Code, 
to stay the trial of a rent-suit. The • 
case mide by the defendants-petitioners 
is that the plaintiffs, the Midnapur 
Zemindary Company, are the proprietors 
of a certain iuwji and are also the 
darpulni/ars; that the defendants are the 
putnidars; that the dispute in question 
is as to whether in these circumstances 


the plaintiffs are entitled to make the 
defendants, putnidars, pay certain messes. 
• It appears that a rent-suit- (No. 9 cf 
1916) was brought by the plaintiffs and 
was decreed cx parte ; that to counter¬ 
act this, the defendants brought ? title 
suit (Flo. 262 of 1919); that the plaintiffs 
thereafter brought a rant suit (No. 80 of 
1918), and that at the present moment the 
r position is that, although the defendr 
ants have lost at the trial of these 
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suits, these two suits are pending in 
appeal. In tuese circumstances, they say 
that in the present suit which is a suit 
of 1922 and which concerns the cesses 
alleged to be due from Aswin 1326 to 
Falgoon 1329, the defendants are entitled 
to claim the benefit of section 10, Civil 
Procedure Code. Isiow the learned Sub¬ 
ordinate Judge has decided the matter 
upon the ruling that as the prior suits 
are pending in appeal they are not suits 
within the meaning of section 10 of 
the Code. As to that, I am of opinion that 
that decision is erroneous; and I may 
observe that if it has ever been held 
under the old Code that the reference 
to ‘Courts whether superior or inferior' 
was a reason for holding that section 10 
applied, where the previous suit is at 
the appellate stage, that is an instance 
of a correct conclusion arrived at for 
an entirely inadequate reason. The 
presence or absence of those words— 
‘whether superior or inferior’ does not 
in my judgment affect the question 
one way or the other. I think thrt 
the reference at the end of the section 
to ‘His Majesty ii* Council’ shows that 
for this purpose "suit ” includes appeal; 
and in a case which was not referred 
to in the argument, but which I have 
discovered from Mr. Sen's book on the 
Bengal Tenancy Act, a Division Bench 
of this Court has before now dealt 
with this question and has ruled to 
that effect. I refer to the case of Bepin 
Behary Mozumdar v. Jogendra Chandra 
Ghosh (1). It remains, therefore, for me 
to say whether section 10 applies to the 
case before me. I am cf opinion that 
it does not. The case to whrh I have 
just referred is, in my. judgment, an 
author ty completely covering that point 
also. The position is this. The present 
suit is for cess which has accrued due 
after the institution of the last of Ihe 
pending suits. It is a suit for a different 
debt altogether, for a debt which was 
not in existence when the last of the 
previous su ts was brought. When 1 come 
to apply -action 10 it does not appear 
to me that any of the changes made 


in the Code of 1908 has any effect so- 
as to make the section applicable 
where the suits are for distinct and dif¬ 
ferent debts. It is quite true that in a 
very well-known judgment of that dis¬ 
tinguished learned Tudge Mr. Justice 
Mahmud, which is reported as Balkishan 
v. Kishan Lai (2), he under the former 
Code dealt with this question by say¬ 
ing that the former and the later 
suits were fir different reliefs and it 
is quite true that certain words about 
the relief have been omitted from the 
later version of the Code. The observa¬ 
tions made by Mr. justice Mahmud 
were sufficient to show that under 
the old Code such a suit as I have 
now. to deal with was n< t affectei by 
section io. Bi t it must be observe*' 
that judgment for the recovery of 
subsequen t ce.-es d<esLct difier merely 
as being for a different f01 m of relief 
It is the same kind<f relief for an 
entirely separate subject-matter; namely 
a debt whiih was not in existei ct at 
all at the time of the previous suit. 
■Tt does not follow because the words 
the same relief are no loi per ii, the 
seel ion that secii< n io is applicable to 
suits for recovery of successive rei ts. 

I will draw attention in this connection 
to one further point. Under the rew 
Code it is clear that the section will rot 
apply unless, the previous suit is before 
a Court which is competei t to grant 
the relief claimed in tf e present su't 

That by itself shows that the section - 
cannot apply to claims for rent due at 
successive periods altogether. Nob< d3 can 
doubt that, whatever may be the result 
of the suits now pending in aipeal, the 
Court ca not possibly give judgmeit 
thereunder for cesses that fell due long 
after the institution of the suits. For 
these reasoi s I am of opinion that the 
learned Subord nate Judge reached the 
right result wl e n he he’d that section 
10 had no application. I will only say 
that if at ary subsequent stage an 

application apart altogether fr 0 m section 

10 is made to the Court below upon terms 
which that Court shall think reasonable, 


(a) tx A. 1481 A. W. N. (1899) 42; 13 lad, 
Jur. 309; 6 Ind. Dec., (n. s.) 323. * 5 


(i) 36 Ind. Cos. 641; 94 C. U J. 51* 
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then that Court will he in no way pre¬ 
judiced by anything that I have said if 
it is minded to exercise any power in 
favour of the defendant other ihan the 
power given by section i< . The Rule is 
discharged with costs—one gold mohur. 

Rule discharged. 

N. H. 


BOMBAY HIGH COURT. 

Original Civil Jurisdiction Suit 
No. 213 of 1919. 

July 3, 1923. 

Present: —Mr. Justice Mulla. 
CHOTAIyAIy EAEEUBHAI and others— 

Plaintiffs 

versus 

CHAMPSEY UMERSA & SONS— 

Defendants. 

Contract—Stipulation empowering one party to 
rescind, effect of — Contract, whether valid. 

Parties to a contract may stipulate that one 
or both of them shall have the power to rescind 
the contract on the happening of some specified 
contingency, [p. 234, col. 1.] 

Such a stipulation should be construed according 
to its natural meaning, subject to the principle of 
law that a party shall not take advantage of its 
own wrong, [p. 234, col. x.] 

New Zealand Shipping Company v. Societe 
Des Ateliers Et Chantiers De France, (1910) 
A. C. x; 87 L. J. K. B. 746; 118 L. T. 731; 14 Asp. M. 
C. 291; 62 S. J. 5*91 34 4 00 t relied upon. 

In re Starr-Bowkett Building Society and Si>Atn 
(1889) 42 Ch. D. 375; 58 L. J. Ch. 651; 61 L. T. 
346; 38 W. R. 1, Ir re Jackson and Haden's Con- 
traet, [igo 5) 1 Ch. 603; 74 L. J. Ch. 389 ; 53 W. 
K; 428; 92 I,. T. 591 # affirmed in Appeal (1906) 1 

?S L. J. Ch. 226; 54 W. R. 434; 94 L. T. 
418, Cumxon v. Horne, (1906) 1 Ch. 596 at p. 

75 L. J. Ch. 293; 54 W.R. 344 and Greaves 
v. Wilson, (1858) 25 Beav. 290; 27 L. J. Ch. 546; 
4 Jur. (n. s.) 271; 5 W. R. 482; 53 E. R. 647; 119 
R. R. 420, referred to. 

In a contract of sale and purchase of goods if 

the seller refuses to deliver the goods sold to the 

buyer,-he would be liable for breach of contract 
unless he assigns some reason which would justify 
his r fusal to give delivery, [p. 235, col. i.l 
A stipulation empowering the seller “to cancel 
or not to cancel the goods for any reasons what- 
does not ' how ever, destroy the mutality 
ot the contract which would be valid and binding 
n spite of the stipulation, [p. 235, col. 1.] 

Advocate-General, (with him 
Mr_. Munshi), for the Plaintiffs. 

A 


Mr. Kania (with him Mr. Lalj{),for the; 
Defendants. 

JUDGMENT. —Tin’s is a suit for the price 
of twenty five bales of Japanese yarn agreed 
to be sold by the plaintiffs to the defendants, 
and, in the alternative, lor damages for fail¬ 
ure on the part of the defendants to pay for 
and take deli very thereof. 

By a contract dated 2nd February 1918 
(Exhibit A) the plaintiffs agreed to buy from 
Messrs. Gosho Kaboosliiki Kaisha twenty- 
five bales of Japanese yarn ot lebruary- 
March 1918 shipment, but the shipment 
was not guaranteed. 

By a contract in the Gujrati language, 
dated 21st August 1918, theplantiffs agreed 
to sell the said twenty-five bales to the de¬ 
fendants. The following is an official 
translation of the material portions of the 
said contract:— 

“This day we have purchased from you 
the goods of the below-written details in 
accordance with the Bazaar rules of which 
you please take note. To cancel or not to 
cancel the sold goods for any of the reasons 
solely depends upon you. Cotton yarn 
No. 60-2 of Japan shipment for Pebruary- 
March 1918 bought of Messrs. Gosho 
Kaisha; (the delivery of the same ) is to be 
given whenever the same may arrive earli¬ 
er or later, (and) on the safe arrival (of 
the same) by steamer/* 

It may be observed that there is no word, 
in the vernacular corresponding to “solely** 
in the above translation. 

On 25th September 1918, the defendants 
addressed a letter to the plaintiffs stating 
that unless the goods were delivered within 
eight days from the receipt thereof the 
contract should be treated as can¬ 
celled. To the said letter the plaintiffs 
replied on 26th September 1918 stating 
that, having regard to the terms of the 
contract, the defendants were bound to 
accept the goods even if the goods arrived 
late. The eight days period expired on 
3rd October 1918. The goods arrived in 
Bombay on 12th October • 1918, and on 
the same day the plaintiffs wrote to the 
defendants informing them of the arrival 
of the goods and enquiring whether the 
plaint ffs should take delivery of the 
goods on behalf of the defendants or whe¬ 
ther they should send the goods direct, 
to the defendants. The defendants, by 
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their letter of 15th October 1918, stated 
that the eight days’ period having already 
expired the contract stood cancelled, and 
they refused to pay for and take delivery 
of the goods. The plaintiffs thereupon got 
the goods sold by public auction and there¬ 
after they instituted the present suit. 

The bales offered to the defendants 
were shippped from Japan in September 
1918. On arrival of the said goods the 
plaintiffs took delivery thereof and they 
were taken to their godown. There is no 
doubt that the plaintiffs were ready and 
willing to deliver the goods to the defend¬ 
ants. 

The principal defences to the suit are-— 
(a) that there was no valid contract be¬ 
tween the plaintiffs and the defendants; 

and 

(//) that the goods offered being of Sep¬ 
tember shipment the shipment could not 
be said to be a shipment within a reasonable 

time. 

As regards the first defence, the argu¬ 
ment of Counsel for the defendants was that, 
inasmuch as the writing (Exhibit B) gave 
an option to the plaintiffs to rescind the con¬ 
tract for any reasons whatsoever, the 
writing did not amount to an agreement 
in law.. On the other hand. Counsel for the 
plaintiffs relied on the judgment oi the 
Court of Appeal in Chunjlal Dayabhai 
& Co. v. Ahamedabad Fine Spinning 
& Weaving Company (1) as affording 
a complete answer tc the defendants’con¬ 
tention. . 

As regards the first defence it is well- 

established that parties to a contract 
may stipulate that one or both of them 
shall have the power to rescind the contract 
or the happening of some specified contin¬ 
gency: firy on Specific Performance, 6th 
Edition, page 486. Such a stipulation 
is to be construed according to its natural 
meaning subject to the principle of law 
that a party shall not take advantage of 
his own wrong: New Zealand Shipping 
Company v.SocieteDes Ateliers Et Chantiers 
De France (2). It has thus been held that, 

(1) 67 Ind. Cas. 223; 24 Bom. I v . R. 2951 
(192?) A. I. R. (B.) 44: 46 B* 806. 

(2) (1919) A. C. 1; 87 L. J. K. B. 746; 118 L;T. 
73XJ14ABP. M. C. 291162 S. J 5 * 9 J 34 T. I/. R. 
490^ . 


where there is a stipulation in a contract •' 
for the sale of land enabling the ■vendor 
to rescind the contract if the purchaser 
makes a requision on title with wl ich the ;1 
vendor is unable or unwilling to comply, ' 
the ven’or cannot rescind capriciously :j 
and ar’ itrarib', that is to say, without any 
reasonable cause, such a sli] ulation -does 
not entitle the vendor to neglect to remove 
tie objections to title raised by the pur¬ 
chaser, and then on the strength of his own 
neglect to annul the contract. In re Starr - 
Boukett Building Society and Sibun (3b 
In re Jackson and Ha den* Contract ( 4 )> 
Cuinion v. Horne (5) and Greaves v. Wilson 
( 6 ). 

But the point raised by Counsel for the 
defendai ts is that the contract in the pre¬ 
sent case differs from those in the cases 
referred to above in that the option to res- . 
cind the contract is not made dependent - 
on the happening of any specified contin¬ 
gency, but that it is an option to terminate 
the contract for any reasons whatsoever, 
and that the contract is, therefore, void 
for want of mutuality. But this point 
also is covered by authority. In New 
Zealand Shipping Company v. Societe Des ■ 
Ateliers Et Chantiers De France (2) in dealing 
with the question whether a stipula¬ 
tion in a ship-building contract which en- . 
abled the builders to rescind the contract 
in certain specified circumstances, Eord 
Atkinson said (at page 9): 

‘‘Of course, the parties may expressly 
or impliedly stipulate that the contract 
shall be voidable at the option of either party , 
to it.” 

In Chunilal Dayabhai & Co . v. . 

Ahamedabad Fine Spinning & Weaving 
Company (1), which was a case of a contract 
for the sale of goods, the contract contained 
the following stipulation:— 

“If you are not in a position to deliver the 
goods or if there be any dispute in respect 

(3) (1889) 42 Ch. D. 375; 58 h. J. Ch. 651: 61 , 
L. T. 346; 38 W. R. 1. 

(4) (1905) 1 Ch. 603; 74 L. J. Ch. 389; 53 w. . 
R. 428; 92 L,. T. 591, affirmed in Appeal (i 9 ° 6 J 

1 Ch. 412; 25 L. J Ch 226; 54 W R 4341 94 • 

418. , 

(5) (1906) 1 Ch. 596 at p. [603 75 L. J. Ch. 

293; 54 W. R. 344, 

(6) (1858) 25 Beav 290; 27 L. J. Ch 546; 4 Jur. 

(n. s.) 271J 5 W. R. 4 82 ; 53 R. R. 647* X19 R* . 
R. 420. 
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of the goods or if the Company do not give 
delivery for any reason, the utmost that 
will be the result will be that the ' Soda 1 
will be cancelled b t we shall not ask for 
damages arising from the same from you 
in any way." 

Under the said contract the plaintiffs 
took delivery ol ninety bales out of one 
hundred and fifty-one bales mentioned in 
the contract. The defendants declined to 
give further delivery without giving any 
reason for such refusal and the plaintiffs 
sued the defendants for damages. The 
defence was that the defendants were not 
obliged, having regard to the terms of 
the contract, to give any reasons for re¬ 
fusing to deliver the remaining bales. 
This contention prevailed in the Court 
of first instance and the suit was dismissed. 
The plaintiffs appealed from the decree and 
the decree of the lower Court was reversed 
by the High Court of Bombay on appeal. 
In delivering the judgment of the Court, 
Macleod C. J. said (page 297*): 

“It seems to me that the clause evidently 
means that some reason must be given 
by the defendants which would justify 
their refusing to give delivery, and that they 
were not entitled merely to say that the 
contract was off because they did not wish 
to < eliver any more goods under it.” 

Similarly, in the present case, if the 
plaintiffs refused to deliver the goods with¬ 
out assigning any reasons, they would, 
I think, be liable to the defendants for 
breach of the contract unless they assigned 
some reason which would justify their re¬ 
fusal to give delivery. I do not think that 
the stipulation in the contract in the present 
case, namely, “to cancel or not to cancel 
the sold f goods for any reasons depends 
upon you destroys the mutuali y necessary 
for the formation of a contract. I think that 
the writing, ExhiLit B, contains all the ele¬ 
ments of a contract, and that the - sti¬ 
pulation referred to above confers upon 
the plaintiffs the power to determine the 
contract if they could assign good reasons 
for so doing. I, therefore, hold that the 
contract, Exhibit B, is not void, but.that it 
is a valid and binding contract. 

The next point urged on behalf of the de¬ 
fendants is that the goods having 
been shipped in September 1918, the ship- 
• # I^geof 24 Bom. E. R.—[£<*.] -- 


ment could not be said to be one within 
a reasonable time and that it was not. there¬ 
fore, contract shipment. In considerirg the 
question whether the shipment was contract 
shipment it is important to note the 
date and the terms of the contract between 
the parties. The goods are described in 
the contract as being those agreed to have 
been purchased by the plaintiffs from Messrs. 
Gosho Kabooshiki Kaisha. They are to be 
of February-Mar ch 1918 shipment, but 
the defendants are bound to take delivery 
thereof “whenever the same may arrive 
earlier or later, (and) on the safe arrival 
(of the same) by steamer.” The contract 
was made on the 21st August 1918, that is, 
about five months after the last date for 
February.March 1918 shipment. It is 
significant to note that, though the contract 
was made after that long interval, it was 
thought necessary to provide for late 
shipment in the contract. There is nothing 
intne evidence to suggest that either party 
had at the date of the contract any reason 
to believe that the goods had already been 
shipped. The words “whenever the same 
may arrive earlier 0 r later” did not occur 
in the contract between the plaintiffs and 
their vendors. I think they were design¬ 
edly used in the contract (Exhibit B) 
to provide for late shipment. Such 

late shipment may be in August 1918 at 
any time after the date of the contract, or 
it may even be in September 1918. Isay 
late “shipment” f 0 r, as held by the Court 
of Appeal in Vallalhdas Kanji v. Run chor¬ 
dae Mathuradas [Origh al Civil Juiis- 
dictio . Suit No. 1717 of 1919: Appeal 

No. 18 of 1920, decided by Macleod and 
Fawcett J.on8th July 192ojthe word‘late* 
has reference to “shipment” and not to 
‘arrival’. The provisions for late shipment 
had to be made in view of the War 
con itions j revailing at the time. 

The fact that those conditions were 

present to the minds of the parties appears 
from the contract itself. The goods were 
to be delivered on the safe arrival thereof 
by steamer. Those conditions cannot be 
ignored in determining the question before 
The existence of those conditions 
influenced the judgment of the Court of 
Appeal in the aforesaid case. 

Eet us now turn to what actually happen¬ 
ed after the date of the contract. It 
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seems that there was no communication 
between the plaintiffs and defendants after 
the date of the contract until the 25th 
September 1918. On that date the defend¬ 
ants for the first time addressed a letter 
to the plaintiffs stating that, unless the 
goods were delivered within eight days 
from the receipt thereof, the contract should 
be treated as cancelled. The eight days* 
period expired on the 3rd October 1918 
and the goods arrived on the 12th October 
1918. The defendants stated in their evi¬ 
dence that had the goods arrived on or 
about the 3rd October 1918 they would have 
taken delivery thereof. They said that 
they had to write the letter of the 25th 
September 1918 because their purchasers 
told them that they would not take de¬ 
livery of the goods unless they were 
delivered to them within eight days. It 
seems to me that the real reason for the 
action of the defendants in repudiating the 
contract was not because they or their 
purchaser wanted the goods within eight 
days but because there was a fall in the 
piece-goods market. 

The defendants in their evidence cited 
instances of goods of March-April 1918 
shipment ordered out by them from Japan 
having arrived in Bombay in June 1918. 
They a Isa mentioned other instances in which 
the goods arrived within a month or two 
from the date of the shipment mentioned 
in the contracts. But those goods were 
glassware, hardware, canvass, toilet, etc. 
None of the goods were piece-goods. The 
defendants, though they say they are mer¬ 
chants in a very large way of business, 
have not adduced evidence of a single case 
in which piece-goods from Japan arrived 
within the same short period. In the pre¬ 
sent case the defendants knew that the 
goods had not arrived at the date of the 
contract. It cannot, therefore, lie in their 
mouths to say that they expected the con¬ 
signment of the twenty-five bales to arrive 
in Bombay within the same short period. 

There is one more point to be noted in this 
connection. The correspondence between 
tne parties commenced on the 25th Sep¬ 
tember 1918 and it ended on the 12th Nov¬ 
ember 1918. The position first taken up by 
the defendants in correspondence was that 
they were prepared to take delivery of the 
goods if the plaintiffs proved that the goods 


were of Bebruary-March 1918 shipment 
(vide defendant's letter of 22nd October 
1918). Where the plaintiffs pointed out 
by their letter of the 30th October 1918 
the clause as to late shipment, the 
defendants turned round and by their 
letter of the 5th November 1918, they set 
up a new case altogether. In that letter 
they stated that the contract (ExhbitB) 
was entered into through brokers and that 
that defendants were clearly given to 
understand that the goods would 
arrive. by any one of the large 
batches of steamers expected to arrive 
shortly in Bombay and that, though one 
such batch did arrive in Bombay within a 
week or so from the date of the contract, 
the goods did not arrive. There is not a' 
word about this representation >in the 
written statement of the defendants; nor" 
was any issue raised on it by Counsel for the 
defendants. In the course ot the cross- 
examination of the plaintiffs Mr. Talji 
introduced the alleged representation by the 
brokers, but as the defendant’s case, as 
disclosed in their written statement, was not 
based on any such representation, I dis¬ 
allowed all questions bearing on that point. . 

On the whole, I hold that when the par¬ 
ties entered into the contract (Exh bit B) 
on the 21st August 1918, the late shipment, 
contemplated by them was not only the 
shipment made subsequent to March. 
1918 and prior to the date of the contract 
(if any such shipment was made at all),- 
but a shipment made within a reasonable , 
time from the date of the contract. I hold, : 
therefore, that the shipment that arrived, 
viz., September 1918 shipment, was contract 
shipment which the defendaftts were bound 
to accept. No doubt the interval between, 
the last date for Bebruary-March shipment 
and the second or third week of September 
1918 in which the goods must have been. 
shipped was about five months and a half; 
but the date of the contract between 
the parties, which was made a little less 
than five mo ths from the last date for 
Bebruary-March shipment cannot be. 
ignored. In other words, the date of 
the contract is also a material factor 
to be considered and coupled with 
it the terms of the contract. 

The only other question is as regards 
damages. It was conceded by Counsel 
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for the plaintiffs that the property in the 
goods did not pass to the defendants, 
and that the plaintiffs were entitled 
to damages only. The date of the 
breach is 15th October 1918 on which 
day the defendants first repudiated 
the contract. No doubt, the defendants 
f wrote on 25th September 191S stating 
that unless the goods were delivered with¬ 
in eight days the contract should be treated 
as ca * celled, but it was not followed as 
it ought to have been, by an)’ notice ct ca - 
cellation. I find that the rate on 15th 
October 1918 was Rs. 2-4-0 per piece. The 
damages, therefore, amount to Rs. ig.ooo. 

The result is that there would be a decree 
for the plaintiffs for Rs. 10,000 costs, in¬ 
terest on judgment at six per cent. 

R. n. &k. s. d. Suit decreed. 


RANGOON HIGH COURT. 

Second Civil Appear No. 317 of 1922. 

February 12, 1923. 

Present:— Mr. Justice Heald. 

MA HI/A KYU AND ANOTHER— 
PLAINTIFFS —APPELLANTS 


versus 

MAUNG NYUN and others— 
Defendants—Respondents. 

Succession Certificate Act ( VII of 1889), s. 4 
SuitJorvaUie ofpa^ydueto deceased landlord 
^Certificate, whether necessary — ,, Debl,'’ meaning 

A suit to recover the value of paddy from the 
tenants of a deceased landlord is not a claim in 
respect of a “debt" within the meaning of section 4 

tain^hlf UC -fu Si °f £ ertificate Act, and is main¬ 
tainable without a Sucession Certificate. 


Second appeal against a decree of. 
Divisional Court, Myaungmya, in Ci\ 
Appeal *o. 136 of 1921. 

Timrfcn- Ht °° n ‘ for tlle Appellant 
, . ENT.— Respondents sued appe 

Iff rec £ ove ? the value of 1,400 baske 
? ad 1 ? y ,* of wlu ch, as they alleged, appe 

lants had despoiled them. 

Both the lower Courts have 

respondents a decree. 

-«^? Uants now Come to th is Court 

wec Sjp? appeal and theix learned Advo 


give 


admits that the only question which he can 
now raise is whether or not the suit co* Id 
be maitained without a Succession Cert - 
ficate. 

Respondent s case was that one Mating 
Tat and his son, the first respondent, cul¬ 
tivated certain lands as appellant’s tenants, 
that Maung Tat died before the crops were 
reaped, that ppellant wrongfully took 
possession of all the crops, and that they 
being Maung Tat's widow and children 
were entitled to recover from appellants 
the value of the crops less the amount 
payable as rent. 

It is suggested that respondent’s claim, 
in so far as it was a claim by them as heirs 
and legal representatives of Maung Tat, 
was a claim in respect of a debt within 
the meaning of section 4 of the Succession 
Certificate Act but I hove no hesitation 
in holding that such a claim as that in the 
present case is not a claim in respect of a 
“debt ’ within the meaning of the Act, and 
I dismiss the appeal under the provisions 
of O. XTI, r. 11, read with O. XT 11 , 
r. r. 

I note that it strikes me ' as peeuliat 
that the Trial Court having iound that th£ 
area leased by Maung Tat and liis son 
was 50 plots and having charged the res* 
pective rent, on 50 plots, and having founcL 
further, that appellants took all the crops 
from all the 50 plots, calculated the value 
of the produce in respect of which respond¬ 
ents were entitled to recover on the basis 
of only 35 plots. 

Presumably the Judge thought that re¬ 
spondents were not entitled to recover in 
respect of the crops on the 15 plots worked 
by respondents' sub-tenant. Respondents 
have not appealed,so it is unnecessary for me 
to consider the matter, but it seems possible 
that the sub-tenant may still be entitled 
to claim irom appellants in respect of his 
loss of the crops on his 15 plots. 

w. c. a. Appeal dismissed , 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 492 of 1922. 

July 10, 1923. 

Present :—Mr. Justice Kanban’a Lai. 
BALWANT SINGH— Defendant- 

Appellant 
vers us 

Musammat LAIQA BEGAM and 
another—Plaintiff and Defendant 

—RE-PONDENTS. 

Civil Procedure Code ( Act V of io° 3 ), s. 144. 
scope of — Auction-purchaser not decree-holder 
—Restitution, whether allowed—Judgment-debtor 
having no saleable interest—Sale, whether valid— 
Suit for recovery of possession, whether maintainable. 

Section 144, Civil Procedure Code, allows resti¬ 
tution to be made against the decree-holder who 
obtains any benefit under a decree which is after¬ 
wards reversed on appeal. It does not allow 
restitution to be made against a third party, 
and does not apply where the auction-purchaser 
is not the decree-holder, [p. 238, col. 2.] 

One P had a money-decree against A . in exe¬ 
cution of which he attached certain property. A. 
had died before the attachment and his daughter-in- 
law L. was impleaded as his legal representati ve. 

She objected to the attachment and the objection 
was eventually upheld by the High Court. Mean¬ 
while the property had been sold by auction 111 
execution of the decree and purchased by the 
defendant. L. then sued for recovery of pos- 

8eS S2w,(i) that the suit was not barred by sec¬ 
tion 144. Civil Procedure Code, as the plaintiff 
was no party to the decree; [p. 238, col. 2 ] 

(2) that the original judgment-debtor had 
no saleable interest in the property and conse¬ 
quently it was immaterial whether the decree 
was subsisting or not because the Court holding 
the sale had no jurisdiction to sell the property; 

* P V^ 38 that thl plaintiff was entitled to recover 
the property but was liable to refund the surplus 
sale-proceeds which she had withdrawn from the 
Court, [p. 239, cols. 1 & 2.] 

Second appeal against a decree cf the 
Subordinate Judge, Meerut, dated the 18th 

of February 1922. 

Mr. Panna L,l , for the Appellant 
Messrs. Humid Husuti and S. K. Dar, 

for the Respo dents. 

JUDGMENT. —Pi t msu kh Das held a 

decree fo. m ney agai st Anwanil Hasan, 
in execution of which he attached certain 
property. Before that attachn ent 
Anwarul Hasan had cued and us daugh 
ter-i.i-law, trie present plaintiff-respon¬ 
dent had been impleaded s his legal 
representative. The piai .tiff nsponde t 
objected to the atia'.ment of the said 
property, c ntending that it cud no;, be¬ 
long to Anwarul Hasan, the deceased jiu.g- 
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me. it-debt or. Her objection was disallow¬ 
ed by the Court executing the decree 
but o 1 api eal that objection was upheld 
and the order of the Appellate Court was 
finally confirmed by this Couit. 

Meanwh !e the property attached had 
been sold by auctio in execution of that 
decree and purchased by the edendant- 
appell mt Balwant Singh. The present suit 
was filed by the plaintiff respondent for 
t :e recoveiy of po-. ession of tha- property 
or in the alternative f. r the recovery of 
Rs 500 the value of the said property. 
Both the auctio -purchaser anc the 
decree holder were made part ts to the 
suit. The Court of first instance dismiss¬ 
ed the claim but the lower Appellate 
Ciurt decreed it. 

The first question for consideration is, 
whether section 144 cf the Code . of 
Civil Procedure barred the claim. 
That provision allows restitution to be 
made against the decre. -holder wl o 
obtai .s any benefit uncer a decree which 
is afterwards reversed on appeal. It 
does not allow restitution to be made 
against a third party. The aucticn- 
pur^hiser i i the present instance was net 
the dicree-hol ler and section 144, Civil Pro¬ 
cedure Code, has. therefore, no application. 
The object of that section is to place tl e 
parties to a decree in the position which 
they would have occupied but for tuch 
decree or such part thereof as has been 
var ed or rever ed and the relief all‘wed 
by that provision can only be claimed 
agai. st the party to such a decree train¬ 
ing the benefit prior to sucii variation 
or reversal. 

X e next point for cor sid elation is, 
whether a suit can be maintained Under 
the circumstances against a bona fide 
auction-purcl aser for value who purchas¬ 
ed iu execution of : decree or cider 
which was su' sisiing on the date on 
which the execution sale w. s held. The 

original judgment-debtor was not, however, 
found to have had a saleable interest in 
the property sold and if he had no 
sal* ablfc interest it was immaterial 
whether the decree was subsisting or not 
because t e Cour< holding lh< sale would 
have in that event' no jurisdiction fo 

sell the property. The decisions in Reu(\ 

. > ,. - ----- * 
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Mahton v. Ram Kishen Singh (ij and 
Zaln-ul-abdin Khan v. Muhammad Asghar 
A U Khan (2) do not apply because in the 
former case there were cross-decrees, one 
of which was sufficient to satisfy tl e 
other in execution of which the sale 
was effected, while in the latter case toe 
decree had been reversed on appeal, the 
judgment-debtor having in either case a 
saleable interest in the property, which 
could have been conveyed by sale to 
the auctio -purchaser. In the present 
case the fi .ding of the Appellate Court 
in the proceeding instituted by the pre¬ 
sent plaintiff against the sale of the at¬ 
tached property was that it was i ot 
liable to sale in execution of the decree; 
or, in other words, that the origin.* 1 judg¬ 
ment-debtor had no saleable interest there¬ 
in. The decisions in Peare* Lai v. 

• Hanifunnissa Bibi (3) and Dulla v. Shib Lai 
•(4) also do not apply. In the former the 
judgment debtor had a saleable interest. 
In the latter the omission to raise an 

- objection prior to the sale operated as 
^ bar to the suit. 

It is also contended that the plointiff- 
ffcspondent had withdrawn the surplus 
sale-proceeds and was thereby precluded 
from suing for the dispossession of the 
auction-purchaser. But t. at money w; s 
withdrawn before the objectioi if the 
plaintiff to the sale cf the disputed 
property was allowed by the Appe late 
Court. The learned Counsel for the plaii t- 
ifE-respondent is willing to refund that 
money to the auction-purchaser either in 
.. this suit or in any proceeding which 11 ay 
.thereafter be instituted by the auction- 
; purchaser for the refund of the sa’e- 
proceeds. It is open to the auction-pui- 
. chaser to seek his remedy by a separate 
'proceeding, but so far as the present 
plaintiff-respondent, who is the legal 
. representative of the deceased judgment- 
debtjr, is concerned, it is desirable that she 
should not be allowed to obtain possessor 

^ > , 0 

• (r) *3 I. A. 106; 14 C. 18, 10 Ind Jui' 428; 

4 Sar. P. C. J. 746; 7 Ind. Dec. (N. s.) 13 (P. C.). 

(2) 15 I. A. 12; 10 A. 166; 5 Sar P. C. J. 1291 

< 6' Ind. Dec. (N. s.) ns-(P C.). * 

. , ( 3 ) 34 lad. Cas. 303; 14 A. B. J, 302; 38 A. * 

£40. 

- . ( 4 ) 36 Ind. Cas. 281J 14 A. -B. J.. 8461 39 A. 


without refunding the surplus sale-pro¬ 
ceeds which she had received and appropri¬ 
ated before her objection was finally 
allowed. The amount so obtained by 
her was Rs. 63-6 0. The appeal is, there¬ 
fore, dismissed except in so far that the 
plaintiff resi o dent will not be allowed lo 
obtain possession of the disputed property 
without refunding to the deiei dant-ojpel 
lant the sum of Rs. 6 >-b o obtained by 
her out of the sale-pro eeds. In view 
of the bona fides of the auction-purchaser, 
the parties are directed to hear tlu.ir 
own costs throughout. 

k. s. d. Decree modified . 


PESHAWAR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

First Civil Appeal No. 83/30 of 1922. 

J une 15, 1923. 

Present /—Mr. Pipon, J. C. 

SANT RAM and others—Plaintiffs 

—Appellants 
versus 

GURDAS MAL and others— 
Defendants—Respondents. 

Hindu Law — Joint family — Alienation 
— Manager, powers of — Sons challenging 
alienation by father—Burden of proof — Antece¬ 
dent debt, nature of. 

The manager of joint Hindu family property 
may alienate the interest of himself and also of 
the co-parceners for family necessity, and when 
the manager is also the father he may alienate 
those interests to satisfy an existing debt pro¬ 
vided that the debt is an antecedent debt and 
that it was not incurred for immoral purposes, 
[p. 241, col. 2.] 

Bhagat Singh v. Ram Par hash, 69 Ind. Cas. 
602, followed. 

When sons attempt to challenge an obligation 
contracted by their father, the onus lies upon 
them to prove immorality, [p. 241, col. 3.] 

In order to validate an alienation for antece¬ 
dent debt not only antecedency in time but real 
dissociation in fact is required, [p. 242, col. 2,.] 

Sahu Ram Chandra v. Bhup Singh, 39 Indi 
Cas. 280; 21 C. W. N. 698; 1 P B- W. 557; ^15 A*. 

L. J. 437 ; 19 Bom B- R. 498; 26 C. B. J. i; "33 

M. L. J 14; (1917) W. N. 439; 22 M. B. T. 22; 6 

B. W. 213; 39 A. 437; 44 I. A. 126 (P. C.), Lakhu 
Mai v. Bishen Das , 66 Ind. Cas. 408; 3 B. 74* 
(1922) A. I. R. (B ) 291, followed . ~ * 

It is not open to the manager of a joint family 
estate to embark upon, purely new and specula*- 
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fcive business under the plea that the expansion 
of business in general will be beneficial to the 
.estate, [p. 244, col. i.] 

First appeal from an order of the 
District Judge, Abbottabad, dated the 
31st of May 1922. 

LaD Ram Labhaya Mai, for the Appel¬ 
lants. 

Lala Parma Nand, R. S., for the Re- 
s ponden ts. 

JUDGMENT.—The material facts of 
this case are as follows. The paities 
to this suit are the descendants of 
Jawahirmal, who carried on business as 
a money-lender and shop keeper at 
Nawanshehi, near Abhottabad. He left 
twj sons, Gurdas Mai and Karam Chand. 
During his lifetime a partition of moveable, 
bat not of immoveable, property was 
effected between Gurdas Mai and Karam 
Chand. The amount of the share of 
Gurdas Mai in the moveable property 
was about Rs. 8,000. Gurdas Mai was . 
twice married and had three sons,Santram 
by the first wife and Gokal Chand and 
Bodhraj by the second. There is 
considerable difference of age between 
Santram and his brothers. He was a 
major at the time of the institution of 
this suit, but his two brothers are still 
minors. Karam Chand proved a successful 
man of business and appears to be in 
easy circumstances. Gurd?s Mai, on the 
odier hand, was si; gularly unsuccessful. 
He embarked upon a number of different 
business ventures, such as dealing in the 
timber trade (in which Karam Chand was 
a partner with him), contract for earth¬ 
work in the Military Works Department, 
wholesale liquor business, a wholesale 
shop in Abbjttabad and a cloth shop in 
Nawanshehr. In addition to these 
ventures, he constructed in 1906 a new 
bungalow in the Abbottabad Cantonment 
at a cost which has not been clearly 
proved from the recjrd. It would appear, 
however, that the most probable cost of 
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by a mortgage, dated the 25th of Januitfy 
I 9 ro - The mortgage in question was 
not, as a matter of fact, in favour '.cf 
Rai Sadib Chuhar Lai himself, but of the 
Anglo-Vernacular Sanskrit High School 
of which he is the President. The 

remaining Rs, 500 was due on book- 
aecoui.ts which had been going on since 
1904. Of the debt of Rs. 3,500 due to 
Chaudhri Surajbhan Rs. 2,ooj was secured 
by a mortgage, dated the 20th of May 
1906 and Rs. 1,5 o represented unsecured 
cash advances. To liquidate the total 
liability of Rs. 7,000, Gurdas Mai, on 
the 26th of June 1913. executed a S'le¬ 
veed of his share in six shops situated 
in Abbottabad in favour of his brother 
Karam Chand. . t - 

The consideration for the sale was the 
transfer of the liability of Rs. 7,oco 
towards the creditors from Gurdas Mai 
to Karam Chand. Karam Cha. d paid off the 
amount gradually and by 1917 the whole 
amount was liq idated. At the time ol this 
transaction the three sons of Gurdas Mai 
were minors. They i.ow come forward 
with the present suit for a declaration 
to the effect that the sale by their 
father of the 26th of June 19131s vcid as 
against their rights as co-parceners ?n the 
joint family estate. Gurdas Mai has been 
impleaded as a defendant but supports 
the plaintiff. The suit is resisted by tie 
vendee Karam Chand. The suit proceeds 
on the contention that a co-qareener in 
a Hindu joint family, even when both 
father and manager, is not competent to 
al enate his owner any other co-parcenary 
share unless the alienation was made for 
legal necessity or to satisfy an an¬ 
tecedent debt. It is also contended 
that, even if an antecedent ’ debt be 
proved, the alienation was made for 
immoral purposes and is, therefore, void 
under Hindu Law. The contention has 
also been set up that the sale in suit is 
void in itself as without consideration. 


this bungalow was about Rs. 11,000. By On all these points the Trial Court has 
1913 Gurdas Mai was in considerable found against the . plaintifis- and- has 
financial difficulties. His main creditors . dismissed the suit. They appeal; to this 
were Rai Sihib Chuhar Lai, Banker of * Court. 

Abbottabad, and Chaudhri Surajbhan. . It will be simpler to deal first with the 
He owed each of these a sum of Rs. 3,500. ’ contention- that • the sale ' was without 
In the case of Rii Sahib Chuhar Lai a . consideration. . * It is aigued that the 
portion of this debt,Rs. 3,000, was secured transfer of the liability from Gurdas Mai 
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to Karam Chand was a purely fictitious 
tramsaction intended t# defeat other 
creditors, and that the re-payment of the 
debts to the creditors was made not by 
Karam Chand, but by Gurdas Mai 
himself through the agency of Karam 
Chand. I have had some difficulty in 
following the argument of the learned 
Counsel for the appellants upon this 
point. It can hardly be denied that, so 
far as the creditors were concerned, they 
assumed, by the sale in suit, a complete 
lien against the vendee Karam Chand in 
substitution for the original debtor 
Gurdas Mai. This was one which they 
could legally enforce, and the sale to 
Karam Chand was unmistakeably consi¬ 
deration for his assuming this heavy 
liability. Again, there is overwhelming 
evidence to show that it was actually 
Karam Chand and not Gurdas Mai who 
re-poid the creditors. . Some stress has been 
laid by the learned Counsel for the 
appellants on the fact that Rai Sahib 
Chuhar Lai did not open a fresh account 
debiting the sum to Karam Chand, but 
continued to show it as before as due 
from Gurdas Mil. The entry of the 
first payment made after the sale is also 
entered as a payment made by Gurdas 
Mai. On the other hand, we have the 
evidence of Rai Sahib Chuhar Lai himself, 
a witness who must be regarded - as 
entirely above suspicion in tie present 
case, to the effect that this entry was 
purely an error made by his clerk, and 
that he is personally aware that the 
payment was made by Karam Chand. 
He also testifies to the tact that all 
subsequent payments were made by 
Karam Chand and not by Gurdas Mal f 
and that the whole debt was liquidated 
by Karam Chand alone. We have on 
the record demands for payment addressed 
to Karam Chand and receipts given to 
Karam Chand for payments. We have 
the same evidence in the case of the 
other creditor Chaudhri Surajbhan who, 
it is shown, not only attests the re-pa y- 
menAs made / by Karam Chand, but 
actually .credited in hist, accounts a sum 
Rs. 3 » 5 ° 0 - 39 received on behalf of 
Gurdas Mai and *imult'dneou$ly opened a 
fresh account in which he debited Karam 
Chand with the same sum, anddt -is. to> 

16 
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this latter account that all subsequent 
recoveries were credited. We have, again, 
the fact that possession of the shops 
was actually transferred from Gurdas 
Mai to Karam Chand from the date of 
the sale. It is shown that, prior to the 
sale, the two brothers, who were joint 
owners, had recovered rent in alternate 
months: from the date of the sale Karam 
Chand alone recovered the rent. The 
evidence, therefore, is overwhelming to 
establish the fact that, whether or not 
the s:ile can be invalidated for other 
reasons, it cannot possibly be impugned 
on the ground of failure of consideration. 

The law on the subject of the aliena¬ 
tion of joint family pioperty by a 
manager is well-established. I have 
recently had occasion to go in some 
detail into the law on this point in the 
case of Bhagat Singh v. Ram Parkash (1). 
decided by this Court on the 31st of 
July 1922 and published as 69 Indian Cases 
602. It is clear that the manager of joint 
Hindu family property may alienate 
the interests of himself and also of 
other co-parceners for family neces¬ 
sity, and that when the manager is 
also the father, he may alienate those 
interests to satisfy an existing debt 
provided that the debt is an “antecedent 
debt” as defined in the case-law on this 
subject, and provided a.lso that the debt 
was not incurred for immoral purposes. 
If, therefore, in the present case it can 
be shown that the debt to liquidate 
which the sale in suit was effected, was 
an “antecedent debt,” and that it was 
not incurred for immoral purposes, the 
question of family necessity does not 
arise. 

To clear the ground, it would be as 
well to take, first, the pure question of 
fact as to whether the debt in question 
was, or wa.s not, incurred fer immoral 
purposes. There is a consensus of 
authority for the view that when sons 
attempt to challenge an obligation 
contracted by their father, the onus lies 
upon them to prove immorality. Now 
nothing whatever has been shown in the 
present case to show that the debts in 

• • 4 f 

• % 

• • • t • •. ^ f,*- "T f f. » 
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(i) 69 Ind; Cas« eK * ,J 
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question were actually incurred for 
immoral purposes. There is, perhaps, a 
slight conflict of authority between 
various High Courts in India as to the 
degree of proof which is required to 
establish that debts are immoral. Datla - 
traya Vishnu v. Vish 7 iu Narayan (2) is 
an authority for the view that it is not 
sufficient to show that the alienor was 
leading an immoral life, but that a 
direct connection should be established 
between the debts and the alleged 
immorality. On the other hand, 
there are a number of authorities for the 
proposition that it is sufficient to prove 
that the alienor was living a licentious 
life beyond his means, and that there 
was no business or moral occupation on 
which the funds could have been expended. 
This latter view was that adopted by me 
in the case of Bhagat Singh v. Ram 
Parkash (1) quoted above. The question, 
however, is not very material in the 
present case, as there is not only no 
evidence to show that the debts in 
question were incurred for immoral 
purposes, but there is also no evidence 
that Gurdas Mai was living an immoral 
life at all. The very most that has been 
shown is that he was a heavy drinker. 
All witnesses concur in saying that he 
never went in for immorality with 
prostitutes. It cannot be said that a 
man who has a certain failing in the 
direction of drinking to excess is neces¬ 
sarily leading an immoral life. On the 
contrary, Gurdas Mai appeals to have 
been a perfectly respectable member of 
society and, further, there aie any 
number of explanations for his losses, 
apart from any supposed expenditure on 
drink. The weakness of the plaintiffs’ 
case in this case may be illustrated by 
the fact that they have put Gurdas Mai 
himself into the witness-box to say that 
the losses which he incurred in his liquor 
business were due to his own hard 
drinking. The idea, it may be remarked, 
is far-fetched and almost fantastic when 
it is remembered that the liquor business 
iu question wa 9 a wholesale business. I, 
therefore, entirely agree with the Ending 

(9) it Ind. Cat; 9491 13 Bom. h. R. ix 6 it 

i B, §f« 


of the lower Court on this question of 
fact that it has not been proved that the 
debts were incurred for immoral purposes. 

I now turn to what is undoubtedly 
the most difficult question in the case, 
and that is, whether the del Is are to he 
treated ?s “antecedent debts.*’ In the 
first place, they must, of course, be 
antecedent in point of time. That they 
were so is undoubted. There is conclusive 
proof that long prior to the 26th of Jure 
* 9*3 Gurdas Mai had actually contracted 
a legal obligation to 1 e-pay the sum of 
Rs. 7,000 to his creditors. It has leen 
laid down, however, in the Pnvv Council 
ruling, Sahu Ram Chandra v. Bhup Singh 
( 3 )» that the debt must have been incurred 
irrespective of the credit obtained from 
the joint family property, and that in 
order to validate an alienation for an 
antecedent debt, not only antecedency in 
time, but real dissociation in fact is 
required. Th s view has teen since 
followed by m ny H gh Covrts in In' ia, 
and in a recent ruhng of the J unj. b High 
Court published in 1022 as Lakhu Mul v. 
Bishen Das { 4) t e expiession s used that 
the debt must have I ten mci rred wholly 
apart from the ownership of the jont 
estate. This view w. s followed by me in 
Bhagat Singh v. Ram Pa ka*h (i). It may 
be admitted, however, tl at the expiession 
used by the Punjab High Couit is not 
perhaps a very happy one. It is a little 
difficult to understmd exactly what is 
meant by the diss< ciation of a debt from 
the ownership of property. It is, indeed, 
almost impossil le to realize tl at a person 
who l orrows money on any jartku : ar 
occasion, or for any pcriicuUr purpose, 
can in some way entirely divest himself 
of the fact that he is, at the time, 
owner of immoveable property. 0 he idea 
postulates a sharply cut separation of 
personal conditions and sentiments which 
in actual life can hardly be regarded as 
practical. A man, for instance, who tuys 
0 Motor Car at a price which is somewhat 

(3) 39 Ind. Cm. a8oj 21 C W. N. 6981 1 P, 

L. W. 5371 15 A L. J. 4371 *9 Bom. I,. R. 4981 
26 C. L. J. xi 33 M. U J. 14: (19*7) M. W. N. 4391 
22 M. L. T. 22; 0 I* W. 2131 39 A. 4371 44 I. A. 

126 (P. C.) 

(4) 66 Ind. Cos. 4081 3 I#. 741 (1932) A. X. R. 

M _, 


INDIAN CASES; 


2 43 


1 I 

l ’ 


Vol. 75] 

SAlfT RAM V ; GURDAS MAL. 

in excess of his means, may never disclose ^ 
to the seller or tj any one else hi*reasons 
for thinking that the expenditure is 
financially justified. He may give the 
se ler no kind of promise that the sale 
money is ultimately to be secured on 
house property which is owi ed by him. 
At the same time, he himself, in 
thinking over the question as to whether 
he can or cannot afford this luxury, may 
perfectly well be influenced by the fact 
that he is the owner of house property 
which has been hitherto unencuml ered. 
It has been pointed cut in a rvVng 
the Judici 1 G^mmissn ner of N pp’r, 
pub'i*hed as Dileshwur Rav, Brahman \. 
Nuhar Singh (5), thatau actual intention 
of charging the antecedent debt upon the 
property must be proved, and that the 
mere hope entertained by the creditor 
that he will be able to enforce his claims 
agi nst immoveable property, is not suffi¬ 
cient to constitute the required connec¬ 
tion. There is, it may be admitted, some 
confl ; ct of authority between High C 01 rts 
in 1 dia as to w' etl er a del t, though 
antecedent in p int of time, is never¬ 
theless not ?n antecedent debt when it 
has been previously secured upon a 
hypotl ecationof the property itself. Tbe 
Trial Court has q oted a ruling of the 
Full. Bench of the Patna High Comt 
published as Mathura M,sra v. Raj 
Kumar Mis*a (6) in which it was held that 


unsecured debts amounting to Rs. 2.000, 
Rai Sahib Chuhar Lai Rs. 500 and Cl au- 
dhri Surajbhan Rs. t,5 o, were genuinely 
antecedent debts Rai Sahib Chuhar Lai 
is unable to state definitely for what pur¬ 
pose the loan of Rs. 3,000 w. s raised in 
1910, but we know that Gurdas Mai had, 
by that time, been engaged in a large 
number of unsuccessful business ventures 
which have been alluded to above, and 
nothi g has been shown to rebut the 
pr sumption that the loan wr s purely to 
fin 1 <e him in h s busing s operat ons. 
In the ca e o* tie Rs 2,* 00 rdvarccd by 
.haudhri Surajbhan on the mortgrge of 
19*6 ^e have much moredefinite evidence. 
We know that the loai was raised pri¬ 
marily to fi:.a ce the construction of a 
bungalow in Abbottabad Cantonment. It 
is further shown that Gurdas Mai had a 
perfectly legitimate reason for embarking 
upon this construction, and that it was 
not a c se of wanton speculation. It is 
sho’vn th t he was, at the time, anxious 
; fo o v t in the position of 0 Regimental 
Chaudhri and the possession of house 
property in the Cantonment was an ob- 
: ligatory condition of the appointment. 

Quite apart, therefore, from the question 
; as to whether the debt of Rs. 7,000 is to 
be treated as an antecedent debt at the 
: time of the execution of tbe sale on the 
i 2 bth of Jane 1913, it is clear that such 
: portions of that debt as were already 


the Privy Council rulii g referred to above secured upon the property, were in respect 
did not intend to make any die tine- of debts actually antecedent and urcon- 
tion between secured and unsecured debts, nected with that property at the time 
Now, I consider that the existence of when the property was originally hypo- 
this distinction is really immaterial in the thecated. Iam in agreement, therefore, 
present case. Out of the debt of Rs. 7,oco, with the finding of the Trial Court to the 
Rs 0,000 had been secured by previous mort- effect that the debts for which this alienn- 
gages, namely, Rs. 3,0 co, in the case of Rai tion was made were "antecedent debts’* 
Sahib Chul ar L°-land Rs.2,000in the case within the meaning of Hindu Law atd 
of Chaudhri Surajbhan. It appears to were, therefore, debts for which a fathei- 
me that there is complete evidence to minuger wa.s legally competent to alienate 
show that, even if we go back to the joint family property. 

• original mortgages themselves, apart from . It having been found that the aliena¬ 
ge sale deed of 1913, we find that they tion was to liquidate a vaild antecedent 
too were executed for debts which were debt and a debt not incurred for immoral 
obviously and legitimately antecedent. It purposes, the question of necessity does 
cannot be denied, in any case, that the not arise. It has been argued, however, 

before me at some length by the learned 

(5) 48 Ind. Cas. ,93. Counsel for the appellants and there is 

(Oj 6a Ind. Caa. 1321 2 P. I* T. 4071 final) Bo doubt that his contentrors would, if 
Pa* a 45 ! 6PiI<; J § 53$ (F; B.). the question w re material to the deci- 
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sion of the cast*, have considerable 
weight. He has quoted good authority 
for the proposition that expenditure upon 
business undertakings, in order to con¬ 
stitute family necessity', must be for the 
continuation or development of pre-exist 
ing family business. There are a number 
of autnorities for the view that it is not 
open to the manager of a joint family 
estate to embark upon purely new and 
speculative business under the plea that 
the expansion of business in general will 
b* beneficial to the estate. There can be 
little doubt that, so far as this considera¬ 
tion alone is concerned, Gurdas Mai 
would not have been entitled to expend 
family funds upon the various undertakings 
detailed above which were wholly un¬ 
connected with the original business canied 
on by his father Jawahirmal. As I have 
already said above, however, this question 
is not material to the decision of the pre¬ 
sent case, and I do not consider it necessary 
to discuss it further. The consideration 
for the sale in suit having been proved to 
be valid as an alienation made by a father 
to satisfy a valid antecedent debt, the 
present suit must necessarily fail. On the 
above findings, I uphold the order of the 
Trial Court and dismiss this appeal with 
costs. 

k. s. D. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 263 of 1021. 

July ii, 1923. 

Present ?—Mr. Justice Lindsay and 
Mr. Justice Sulaiman. 
RAGHUNANDAN SINGH and others— 

Defendants—Appellants 

versus 

TULSHI SINGH and others—plaintiffs 

—respondents. 

Equity—Alienation by Hindu widow—Mortgage 
in favour of reversioners redeemed by alienee—Suit 
to declare alienation invalid by reversioners — De¬ 
claration as to liability of reversioners to pay 
mortgage-debt, grant of. 

Plaintiffs alleging themaelves to be the presump¬ 
tive -reversioner* of one G. sued for a declaration 

that * deed of gift executed by the widow of G. in 


favour of the defendant was invalid as against 
them. It appeared that after the gift bad been 
executed the defendant donee redeemed a mort¬ 
gage executed by G. in favour of the plaintiffs 
and some other persons : 

Held, that in the event of the gift being de¬ 
clared invalid, the Court could very properly make 
^ declaration in this very suit to the effect that 
the plaintiffs surviving the widow of G. would be 
entitled to actual possession of tlieir share of the 
property only on payment to the defendant or his 
legal representatives of their share of the mort¬ 
gage-debt. [p. 245, col. 2$ p. 246, col. 1.] 

Ghansham Singh v. Teg Bahadur Singh, 13 Ind, 
Cas. 191; 9 A. L. J, 496, distinguished. 

Mouhee Mahomed ShumsoolHooda v. Shewukram 
22 W. R. 409; 2 I. A. 7; 14 B. L. R. 226; 3 Sarj 
P. C. J. 405 (P. C.), followed. 

First appeal against the deciee ot tl.e 
Subordinate Judge, Jaunpnr, dated the 
21st April 1921. 

Mr. Hatnandan Prasad, for the Appel¬ 
lants. 


Mr. Haribans Sahai for the Respondents. 

JUDGMENT —We think thst on the 
m&in question decided in the Court 
below tie judgment of tie Subordinate 
Judge is couect. The suit was a suit 
brought by two persons Jesri Sii gh and 
Tulshi Singh who alleged themselves to 
be the presumptive reversioners of one 
Gaya Din Sir:gh who died some time 
ago and w. s succeeded by his widow, 
Musammut Sonkali. 

On the 7th of February 1914 Musam- 
mat Sonkali, the widow of Gaya Din> 
executed a gift by which she purport¬ 
ed to transfer the entire estate left 
by her husband in favour of Jagannath 
Singh who is also one of the presump¬ 
tive reversioners. 

Jagannath Singh was impleaded in 
this lit ; gation as defendant No. 1. 
He has since died and is now repre¬ 
sented by his descendants. 

The case for the plaintiffs was that 
this deed of gift was an invalid docu¬ 
ment and they prayed for a declaration 
of its invalidity as against them after the 
death of the executant JAusammat Sonkali. 

Jagannath Singh and certain other re¬ 
versioners who were impleaded as de¬ 
fendants put up the defence that this 
deed had been executed with the con¬ 
sent of the plaintiffs. Some of the defend¬ 
ants who are reversioners gave evidence 
to this effect but the , learned . judge of 
the Court below has- refused, to.-believe 
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them and we think, having regard to 
all the circumstances, that he was per¬ 
fectly right. The document itself does 
not refer to aiy consent given by the 
other reversioners. On the contrary, the 
gift pirports to have been made by 
Musa mm at Sonkali in favour of Jagan- 
nath in consideration of services which 
Jagannath Singh had rendered to her. We 
have already adverted to the fact that 
the gift comprised the entire estate 
which was left by Musammai Sonkali’s 
husband. 

One of the plaintiffs, Jesri Singh, died 
while the suit was pending. The other 
plaintiff, his brother Tulshi Singh, gave 
evidence in the casa aud denied that 
he had ever given any consent to the 
execution of this deed of gift. We may 
also mention another circumstance which is 
of some importance. In the year 1916 
some other reversioners, one of whom 
was Khunkun Singh, brought a suit for 
a declaration of the invalidity of this 
very same document. At page 24 of 
the paper-book we find the written 
statement of Jajannath which was filed 
by way of defence in that cise. Not 
a word was said there about the consent 
of the other reversioners and we think 
it miy rightly be inferred that this 
defence of consent was a 1 after-thought. 
On the whole, we are quite satisfied 
that there was no consent and that 
the pi lintiffs* suit 7. as not barred on 
this ground. 

There is, however, on; other matter 
to be considered. It is proved that 
w.ile Gaya Din Singh was still alive two 
usufructuary mortgages were executed 
by his mother m favour of cert tin mort- 
gigees. One of these mortgages was for 
Rs. 40 and the other for Rs. 948. 

This latter mortgage was in favour of 
a number of persons including the plaint¬ 
iffs in the present suit and it was 
stated by Tulshi in his evidence that he 
and* his brother Jesri Singh were in 
possession of the entire mortgaged prop¬ 
erty under this latter mortgage of 
Rs. 948* 

It is proved that after the deed of 

T as execute d in favour of Jagan- 
n ath he redeemed this mortgage. That 

fact is admitted by Tulshi Singh and is 
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also proved by the evidence of one 
Mahabir Singh. 

In the Court below the defendant 
Jagannath pleaded that, if the plaintiffs 
were found to be entitled to the de¬ 
claration they were seeking, that decla¬ 
ration ought to be qualified with some 
provision for Jagannath's interests. Jagan¬ 
nath Singh pleaded tint having freed the 
family property from these mortgages 
he should be held entitled to be re¬ 
imbursed by the revtrsioners who may 
eventually become entitled to actual poss¬ 
ession of the property. The learned 
Judge of the Court below thought there 
was no need to make any declaration in 
favour of Jagannath. 

The point has bean 2rgued at great 
length before 11s and we find that a 
similir case came before a Bench of 
this Court [Ghar, sham Singh v. Teg Bahadur 
Singh (i)J. In that case the learned Judges 
refused to m?ke a declaration in favour 
of the defendant such as was sought 
here by Jagannath and is new sought 
by Jag in oath’s legal representatives. 

We think, however, that there is one 
fact which distinguishes the case we 
ore now dealing witn from the case 
jast referred to. The mortgagees who 
have been redeemed are the plaintiffs 
themselves a id it certainly appears to 
us that t tie re ca,i be no injustice in de- 
clari :g in the present suit that, in the 
event of these pla ntiffs surviving Mu - 
sammat Sonkali and becoming entitled 
to immediate possession of the property, 
the}' ought not to be allowed to get 
possession from Jagannath or his legal re¬ 
presentatives without paying their pro¬ 
portionate share of the mortgage-debts. 
Chis equitable principle was recognised in 
the case reported- as Motilvie MahomedShum- 
sool Hooia v. Shiwukram (2). That was 
a case decided by their Lordships of 
the Privy Council. 

While we hold, therefore, that the judg¬ 
ment of the Court below is correct and 
that the decree should stand we think 
it proper to modify the decree by insert¬ 
ing the following declaration, ramely, that 
in the event of the present plaintiffs 

(1) 13 Ind. Cas. igi; g A. L. J. 496. 

(2) 22 W.R. 409; 2 I. A. 71 14 B. h. R. 226; 
3 Sar. P, C. J.* 405 (P. C.); 
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surviving Musammat Sonkali they will 
only be eutitled to actual possession of 
their share of the property which was 
mortgaged on payment to Jagannath or to 
Jagmuaths legal representatives of their 
quota of the mortgage-debt. With this 
variation in the decree of tne Court below 
we dismiss this appeal. 

Parties will pay their own costs. 

Appeal dismissed. 



PESHAWAR JUDICIAL COMMIS¬ 
SIONER S COURT. 

Second Civie Appsae No. 107/45 

of 1922. 

September j, 1923. 
Present: —Mr. Prpon, J. C. 
m ZABTA KHAN— Defendani— 

Appeeeant 




[SAID HABIB —Peaintiff and others- 
Defendants—Respondents. 

Limited owner—Alienation — Consent of some < 

several reversioners — A lienation, validity of _ Tran 

fer of Property Act (IV of 1882), s. 6 (ah 
Spectfic Rel ef Act (I of 1877). «. r8— Altenatio 
of reversionary rights — E xecutorv contract. 

Any reversioner can sue to set aside a sal 
made by a limited owner and the conseut c 
other reversioners to the sale does not debar hii 
from doing so. [p. 246, col. i.j 

Section 6 (a) of the Transfer of Pro pert v At 
makes a transfer of a right in expect anc 
such as a reversionary right, absolutely null an 
void as barred by Statute, (p. 24 i. cols 1 &> 
Kabai Shah v. Muhammad Baqa, nx ind p, 
120, followed. ~ /J ‘ 

Gujar v. Auliya, 23 Ind. Cas. 8*<: 7 « p 1 

1914;p.e. r. 19141 119 p. w r. J * d ; 

sented irom. * + 

A transfer of reversionary rights made f u 

form of a sale may be valid as an executory contra^ 
which will take effect when a title to the^opert 
has opened out to the vendor both by a rule < 
equity and by the application of section .« 1 
the Specific Relief Act. ,p 2 ,6, Uf a 1 ‘ 

Bhagwatl v. Chuoli. 55 Ind. Cas {J 8 . , r 
P. E. R. (E-> 79 . 2 E. E. J. 689, to lowed 9 * 2 1 
The true test of the ojperation of a sale of a 
sionary rights is, that It deals w th uon^t?, 
property and that it therefore, create, no 

*» prudent,, but at the same time it establish 
against the vendor au equity from which he car 
not escape and which may be enforced bv th 

veudee aguiust him by the operation of sectio 


18 of the Specific Relict Act when the vendor's 
title to the property matures, [p. 2^9, col. I.J 

The consent of a single reversioner docs not 
in any way increase the power of a widow 
with a limited life interest to make an alien¬ 
ation. A sale made by her is in no 
way validated by such consent, and, therefore, 
no specific share of the property sold is conveyed 
to the alienee by the action of the consenting 
reversioner, [p. 249, col. 21 p. 250, cols, x & 2.] 

Second appeal from the judgment and 
decree of the Additional Divisional Judge, 
Peshawar, dated 26th June 1922, setting 
aside the judgment and decree passed by the 
Sub-Judge, Mardan, dated the 23rd March 
1922. 

Lala Diwan Chand, R. B., for the 
Appellant. 

Lala Parma Nand, R.S., for the Respond¬ 
ents. 

JUDGMENT.- The facts of this case are 
these. Alyas, a proprietor in Gar hi 
Daulatzai, in the Mardan Tahsil of the 
Peshawar District, died without male 
issue. His widow, Musammat Rukiya, 
assumed possession of his estate with a 
widows limited life interest. The only 
reversioners to the estate were Said Habib 
and Nur Habib, two brothers, first cousins 
of the deceased proprietor. On the 2nd of 
September ifi 6 Nur Habib soU his 
reversionary rights by a deed t> Said 
Habib. On the 8 th of November 1921 
Musammzt Rukh a sold an area of 6 k^nals 

up 

3 § m trlas chahi land to Zobta Khan. Nur 
Habib joined in the sale deed, and it was 
deseribeu as a sale of propiietary title 
by Musammat Rukiya and also a sale of 
Nar Habib’s reversionary rights in the 
same. Said Ha_>ib then came into Gmrt 
with the present suit asking for a decla a- 
ti m th.it tne sile of the 8th November 
1921 w.s inoper.tive against Ins iever- 
>i >uury r gat- and also that the sale of 
N j H.bib s reveisiouary rights w .s null 
a id void H:' con leaded th .t Nur Habib, 
in view ot me sale in plaintiffs iavour 
of t ie 2nd o f Sept nibei 1916, had 
,»ol.iiug to ^ell to Z.ibta Khan. hje 
contended also that the sale by the 
widow was without legal necessity and, 
therefore, inoperative as against revei sh*n eis 
by tne custom governing the parties. 
The suit was resisted by the vendee 
Zibta Kaan. He ur ed that the sale of 
reversionary rights by Nur Habib to the 
plain tiff in 1916 was null and void under 
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the principles of the Transfer of Property the appellant’s Counsel. If it can be 
Act and by judicial precedents. He also shown that the sale of reversion aiy rights m 

contended that Said Habib could not 1916 is invalid, the following contingencies 
challenge the sale by Musummat Rukiya may arise when succession opens by the 
because he was only one out of two death of the 1 fe-tenant ~ _ . 

reversioners, and that the other (ij Both reversioners may be surviving, 
reversioner had consented to the sale. In that case the two reversioners will 

The sole by Musammat Rukiya was of succeed equally in half shares. The 
only If the land owned b> her deceased plaintiff will be entitled to partition of 

husband, and it was argued that the his own share on the strength of the 

half which had been sold was that declaration granted to him. Nur Habib, 

which would accrue to Nur Habib and, however, will be estopped from claiming 
therefore, could not, in any case, affect liis share by having joined in the sale- 
the plaintiff’s interests. The Trial Court deed of 1921. and, therefore, the vendee 
held that the sale of reversionary rights Zabta Khan will be ^ able to retain 
in 1916 by Nur Habib to Said Habib possession of Nur Habib's share, 
was null and void, reversionary rights (2) Nur Hibib only may be surviving, 

not being capable of alienation. It a so In this case there will be no other 
held that the plaintiff could not sue, reversioner to claim the estate, and the 
bee iuse the other reversioner had vendee will get a full title to the land 
consented to the sale and had not sold to him, Nur Habib being again 
consented to the suit, and, further, that estopped from claiming it. 
the plaintiff had no cause of action, (3) There may be no reversioners in 
because Iris own share was unaffected by existence. In this case, again, either no 
the sale. On appeal the Divisional Court person will be holding a decree, ar.d the 
held that the sale of reversionary rights ve idee's possession will be undisturbed, 
by Nur Habib to the plaintiff in 1916 or if Said Hibib and Nur Habib left 
was valid, and that, in any case, the heirs, tne heirs of Said Habib may claim 
plaiutiff could sue for a declaration to under the decree and obtain their hall 
set aside the alienation by the life- share which has not been the subject of 
tenant. It. therefore, granted the plaintiff the sale, while the heirs of Nur Habib 
a decree that the sale to Zabta Khan will be estopped bv tiie consent of their 
was invalid as against his reversionary predecessor-in-interest, 
rights. The vendee Zabta Khan appea's The Divisional Court also found that 
to this Court. the srie by Musamtnat Rukiya was 

It is conceded by the learned Counsel invalid as made without legal necessity, 
for the appellant that the first Court Tuts finding has been challenged on 
was wrong in holding that one reversioner appeal, but it is now no longer argued 
could not sue for a declaration merely tuat the whole of the sale can be 
because the other reversioner had validated by necessity. Appellant’s 
consented to the sale impugned. There Counsel confines himself to the contention 
is a consensus of authority for the view in tnis respect that one item of the 
that any reversioner can sue to set aside consideration of Rs. 3»ooo, namely, a prior 
a sale made by a life-tenant, and that mortg .ge charge of Rs, 600, is a validcharge 
the consent ot other reversioners does ag tinst ths est .te, and constituted 
not debar him from doing so. The neCes ity, and that, if a decree setting 
appellant does not, again, challenge the aside the alienation be passed, that 
actual deciee passed by the Divisional decree must be sulject to a charge of 
Court. It is admitted that the plaintiff Rs. 600 being pl-ced on the land, 
is entitled to a declaration that the sale It will be convenient to deal briefly 
will not affect his own reversionary Qrst with tuis last contention. It being 
rights. The appeal is against the finding admitted that the bulk of the consideration 
that the sale of reversionary rights by for the sale cannot be validated on 
Nur Habib to the plaintiff in 1916 is grounds of necessity; the question for 
valid. The position is thus described by determination is, whether the widow ha^ 
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a legal necessity which obliged her to 
procure a loan of Rs. 600 upon the land. 
The appellant's contention in this respect 
is clearly untenable. No fresh sum of 
Rs. 600 was advanced by the vendee on a 
mortgage. There was a prior mortgage 
of Rs. 600 to one Muhammad Ali the 
liability for redeeming which was taken 
over by the present vendee. The vendee 
has not actually redeemed that mortgage. 
If any question, therefore, as to the 
liability of the estate for this mortgage 
charge of Rs. 600 arises, it is one which 
concerns the original mortgage made to 
Muhammad Ali and not the transfer now 
in suit to the vendee. It is not, 
therefore, competent in the present case 
for the vendee to claim any such charge 
upon the land if he has failed to show 
that the consideration received by the 
widow from him was not the outcome of 
legal necessity. This point, therefore, 
must go against the appellant. 

■ I now turn to the more important 
question involved. The learned Additional 
Divisional Judge, in holding that the sale 
of reversionary rights by Nur Ha bib to Said 
Habib is a valid and operative transi ctiou, 
has followed the ruling of the Chief Couit 
of the Punjab published os Gujar v. 
Auliya (1) which lays down that, though 
the sale of reversionary' rights to a 
stranger “may be invalid, one reversioner 
caa legally transfer his rights to another 
reversioner. 'The learned Counsel for 
the appellant impugns this authority on 
the ground til at it merely represents an 
unjustifiable inference drawn from an 
earlier ruling of the Pu. j .b Chief Com t 
published as Tota v. Abdulla Khan (2). 
The whole q uestion • has recently been 
discussed by 111 e in considerable detail in 
the case of Kab al Shaky, Muhammad Baqa 
V 3 ) and in thatj udgmant the authorities on 
this question an 2 reviewed at length. It may 
be taken now as settled law that in those 
Provinces wl:ert the Transfer of Property 
Act is in f 0 r< :e, section 6 (a) cf the 

Act makes a transfer of a right in 

expectancy, sue h as a reversionary right, 

(r) 23 Ind C as 8331 78 P. R. 19141 184 p, 
t. R. 19141 119 V< W. R. 1914. 

(2) 66 Y. R. ) 7 (F. B.). 

(3) 73 Ind. Cas. 120. 


absolutely 7 null and void as barred by 
Statute. This was the view taken by the 
Privy Council. On the other hano, as 
pointed out in the case of Kabal Shah 
v. Muhammad Baqa (3), the statutory 
application or non-application of section 6 
of the Traisier of Property Act is vital. 
There are numerous authorities for the 
vie^ that in Provinces to which this 
Act does not apply, the rule governing 
the transfer of rights in expectancy is an 
equitable and not a statutory rule. In 
other words, as was held by the High 
Court of I/ihore in the case of Bhagwatl 
v. ChaoU (4)* a transfer of re version ai y 
rights made in the form of a sale may 
be valid as an executory contract which 
will take effect when a title to the 
property has opened out to the vendor 
both by a rule of equity and by the 
application of section 18 of the Specific 
Relief Act. In some cases, however, in 
the Punjab where the transfer of 

reversionary rights has been held valid, 
an entirely different test has been taken. 
This was notably the case in the ruling 
To lay, Abdulla Khan (2) referred to above. 
In that case the vendee of reversionary 
rights had claimed to control the 

action of the widow, as transferee 
of the right of control. The learned 
Judges disallowed the vendee’s claim by 
referring the question to the test of 
custom. They held that it was agai.ist 
the custom of the parties for a stranger 
to be engrafted upun the family, and 
that the claim of a vendee of rever¬ 
sionary rights to control the action of 
a widow was repugnant to such a custom. 

It is argued oy the learned Counsel 
for the appellant that this somewhat 
peculiar method of deciding the question 
is responsible for the later ruling, 
Gujar v. Auliya (1). The learned Judges 
there held that, if the transfer of rever¬ 
sionary rights to a stranger was invalid, 
simply because this implied the engraft¬ 
ing of a stranger upon the family, it 
necessarily followed that the transfer 
by a number of reversioners to one of 
themselves was valid, as it did not 


(4) 55 Ind. Ca9. 6981 2 U. P. t. R. (I/.) 79; 

2 t. b. J. 68g. 
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conflict with any principle of Customary 
Law. He, further, points out that in the 
latter case the suit was not one for a 
declaration during the lifetime of the 
widow, but one for possession after 
her death, aud he would distinguish the 
transfer of the right to sue for posses¬ 
sion when succession had fallen in from 
the right to control the widow by a 
declaration that her action was ultra 
vires. He argues that in the firmer case 
the transfer of reversionary rights is 
one of a right in futuro, and is, there¬ 
fore, of no binding effect, but that 
in the latter, succession having opened, 
the right, if any, has become one in 
Prassenti. I must admit to some extent 
the force of this argument. It seems to 
me somewhat difficult to refer the whole 
question of the operation of a transfer of a 
right in expectancy merely to the test 
of local custom. I have been shown 
nothing to induce me to alter the view 
which I have expressed in the case of 
Kabal Shah v. Muhammad. Baqa (3). It 
appears to me that the tr u e test of 
the operation of a sale of reversionary 
rights is that it deals with non-existent 
property, and that it, therefore, creates 
no rights in preesenti , but that, at the 
same time, it establishes against the 
vendor an equity from which he cannot 
escape, and that his vendee might enforce 
that equity against him by the operation 
of section 18, Specific Relief Act, when 
the vendor's title to the property 
matures. In the present case, therefore, 
I must regard the sale by Nur Habib to 
Said Habib in 1916 as one by which 
Said Habib is bound and which, if 
succession falls in to him, he will be 
obliged to act upon. 

It remains to consider what effect 
this view has upou the position of 
the present vendee. It may be argued, 
of course, that, if we regard the sale 
of 1916 as conferring no right in prcesenli, 
it cannot affect any thing which took 
place in *9 2I » when the position was 
the same and succession had not opened. 
Possibly, this view is correct so far 
as it goes, but the inference to be 
drawn from it can hardly assist the 
vendee. It is perfectly certain, and for 
this there is a consensus of authority. 


that the consent of a single reversioner 
does not in any way increase the power 
of the widow to make an alienation. 
A sale made by her is in no way vali¬ 
dated by such consent. Now, it is only 
on the ground of consent by Nur Habib 
tint the argument in favour of the vendee 
can really be sustained at all. He can 
hardly contend that Nur Habib was in¬ 
competent to convey any right in 1916 
to Said Habib and that yet he was 
competent to convey a similar right to 
the vendee in 1921. The theory upon 
which this argument really rests is, that 
Nur Habib wall be estopped, when suc¬ 
cession falls in, from contesting the 
vendee's title. "We are, therefore, deal¬ 
ing with a future situation as it will 
exist on the death of the widow. If 
the vendee takes his stand upon that 
situation in which Nur Habib, if sur¬ 
viving, will be estopped from denying 
the sale of 1921, he most also recognize 
that Said Habib will be equally estop¬ 
ped from denying the sale of 1916. If 
both reversioners survive, there will be 
two cases of estoppel in operation. I 
fail to understand how it can be assumed 
that the estoppel which arises from a 
later transaction w'ill be in operation 
while that from the earlier will not. 
In other words, the vendee, in my opinion, 
cannot t.tke advantage of any action 
taken by Nur Habib in his favour 
before the succession fell in. It may be 
admitted that the learned Additional 
Divisional Judge, in holding that the 
transfer of 1916 is valid and in opera¬ 
tion, may have expressed a view of the 
law which should preferably have been ex¬ 
pressed in another manner. I would prefer 
to express it thus. By the transaction of 
1916 Nur Habib deprived himself of the 

r ght to contest Said Habib's claim to his 
share i a the reversion if it ever accrued 
to him. Having deprived himself of this 
right, he could not again surrender his 
future rights in favour of any other 
person. It appears to me immaterial 
whether we regard Nur Habibs action 
as one of surrender or as one of estoppel. 
In either case if he is bound by 
two different actions in this respect, it 
must be the prior and not the subsequent 
which binds him. 
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The learned Counsel for the appellant 
has also laid stress on the fact that the 
nroperty transferred tj the vendee was 
only a half share and that this was 
the share which would accrue to Nur 
Habib. I cannot accept this argument, 
because it starts from wholly 
wrong premises. There are no such 
things as shares in reversionary rights. 
The right of reversion is a right in 
expectancy in which a number of persons 
may have an interest and in which the 
persons interested may be changed from 
time to time. There is no question, 
until succession opens up, of any specific 
shares. The plaintid is admittedly- en¬ 
titled to a declaration that the aliena¬ 
tion does not affect his reversionary 
rights, and the learned Counsel for the 
appellant goes so far as to concede 
that a single reversicner who obtains a 
decree of this nature, is acting in a 
representative capacity so far at least as 
regards other re\ ersioners who have not 
consented to the sale. He argues, however, 
that he does not in any way represent 
a consenting reversioner. This v ew is 
not really quite accurate. A declaration 
of this description is representative as 
regards all reversioners, even those who 
have consented so far as regards the 
validity of the alienation. The position 
of the consenting reversioner is not 
that his consent validates the sale, or 
makes the decree inoperative as regards 
the sh^re which eventually m y fill 
to him, but simpiy that when that sh.re 
actually has fallen to him, his consent may 
prevent him by reason of estoppel and by 
reason of the operation of equity under sec¬ 
tion 18 of the Specific Relief Act from 
refusing to surrender to the vendee an 
interest co-extensive with the property 
which he has obtained on succession 

opening out. The decree holds the sale 
invalid as against reversionary rights, 

although a particular reversioner or his 
heirs may be estop, ed from claiming 
any benefit by such decree by reason of 
the r own action. I have alre-dy 

pointed out that consent of one rever 
sioner does not in any way validate 

the alienation. He las, again, no right 
in preesenti to coaler upon the alienee. 
It must necessarily follow that no specific 


share is conveyed to the alienee by the 
action of the consenting reversioner. 
The practical result of this view un- 
doub edly is, that the plaintiff, by reaso/i 
of the decree now obtained, will be able, 
if surviving, to obtain possession of the 
wiiole of the property which is the 
subject-matter of this suit. He has 
succeeded in setting aside the sale as 
invalid by reason of the widow hiving 
made it without lawful necessity and 
without tuc conse.it of all her reversioners. 
When succession opei.s, he holds an 
equity against his co-reversicner, Nur 
Habib, which he can enforce under 
section 18 of the Specific Relief Act, 
and Nur Habib will have no title 
against him. No person claiming to derive 
a title from Nur Habib, whether by trans¬ 
fer or by estoppel, will be able to affect 
that right. 

On the above findings I do not consider 
it necessary to interfere with the decree 
of the Divisional Court or to overrule 
any finding upon an issue. The result 
of the finding arrived at by the Additional 
Divisional Judge and oi the finding upon 
this appeal is the same. I have already 
said that the view taken by the learned 
Additional Divisional Judge is possibly 
not expressed in correct terms. It is, 
nevertheless, a correct finding so far as 
regards its effect on the present suit. 
This appeal is dismissed with costs. 

Appeal dismissed . 

K. 8 . D. & N. H. 
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The plaintiff while he was waiting for a tram 
on the platform at a Station of the defendant Rail- 
way Company, on a dark night, fell into an unpro¬ 
tected and unlighted pit on the platform when he 
was endeavouring to use the urinal near it and 
sustained serious personal injuries. None of the 
lights on the platform was lighted. The plaintiff 
who was an active young man became a cripple 
for two months and a partial cripple for many 
months more. In a suit for damages against 

the defendant Company: 

Held, that the Company were guilty of negligence 
in keeping the platform in total darkness and 
in keeping a dangerous place unprotected and 
were, therefore, liable in damages. 

M.r. Nugent Grant, instructed by Messrs. 
King and Pattidge, for the Plaintiff. 

Mr. Vere Mockett, instructed by Messrs. 
Bright jj ell and Morseby, for the Defend¬ 
ants. 


him. If he had, 1 think it is quite clear 
tuat its li*ht at T orded no -.ss.sta'.ce to 
the plaintiff ia tne events which followed. 
Tile account that the plaintiff has given 
in the box is, that he wanted to relieve 
himself, and that he bad ail idea that 
somewhere at the north end of the plat¬ 
form there was a gentleman's urinal. 
He says that he had noticed it b.lore 
when he had been on the platform but 
had never gone into it but had a general 
idea where ic was situated. He soys that 
all the lamps on the platform were 
extinguished and that it was in complete 
darkness. When he got where he thought 
the urinal was he left Mr. Lewis and walked 
towards it, and then he says that his foot 

4-U ^ rvofAnaf a f him lit In O 1 f k o f 1m 


JUDGMENT.— This is an action by Mr. 
Edmund Elmar Mack, a Member of the 
Indian Civil Service, against the Madras 
and Southern Mahratta Railway Co., 
Ltd., for damages for personal injury 
sustained by him on the early morning 
of the 30th August 1921 and alleged 
to be due to the negligence of the 
defendant Railway Company in keeping 
an unprotected and unlighted pit on 
the platform of Nellore Station. At 
that time Mr. Mack was stationed at 
Nellore and had been instructed to 
join a survey party at Bellary. On the 
night of the 2Qtn August he dined at 
the house of Mr. Bateman, Deputy 
Director of Survey, at Nellore, and the 
party consisted of Mr. Bateman and 
Mrs. Bateman, Miss Baxely, Mr. Lewis, 
District Superintendent of Police, Mr. 
Ramamu thi, the Acting Collector, and 
the plaintiff. The trian by which the 
plaintiff was to go to Madras en route 
for Bellary was clue to arrive at 2-15 
A. M. and depart 8 minutes later. At 
about 1-30 Mr. Lewis, the plaintiff and 
tue two ladies left in a jutka to go to the 
Station, the plaintiff to catch the train 
a id the others to see him off, and they 
arrived at tie station a few minutes 
after 2 o’clock. When they an iced ft 
the Station, the ladies stayed below, siLd 
the plaintiff and Mr. Leu is went up¬ 
stairs to the platform. The plaintiff's 
luggage was on the platform in charge of 
a Servant, an^ it seems probable that the 
servant had a hurricane*lantern with 


put his left foot on the parapet which at 
this point was about a foot high or a little 
more, then he felt aoout with his right 
foot for step or something to lead him 
down to it, and that he then fell vertically 
and landed on his right foot. He fell, as 
w T e know from the photographs and pit ns, 
a sheer drop of 6 feet. He w .s unable 
to use his right foot and called out to 
Mr. Lewis after hobbling up the stairs 
wliick he found on his left-laud side. 
Mr. Lewis came towards the sound ot 
his voice and he helped him along the 
platform till they got a chair for him in 
which he sat until the train came in 
rather more than two hours late. Mr. 
Lewis entirely corroborates the plaintiff s 
evidence. He says that the plaintiff said 
to him when he got to the platform that he 
wanted to make water and that he walked 
tjwards the back wall of the platform 
or. which Mr. Lewis sa>s there were no 
lights. lie goes on to say that the 
plaintiff seemed to get up on something 
a id that he saw his figure dimly si.houtted 
against the wall which he w^s facing and 
then suddenly disappear fr 0 m view. Mr. 
Lewis says that he Called out, “ Mack 
where are you ?" and walked towards the 
place where he saw him disappear, that 
he found the plaintiff hopping up the 
stairs on one foot and that then by 
lending his shoulder to lean on he helped 
him down the platform still hoppii g on 
one foot to somewhere near the Waiting 
Room where he got a chair for him and 

placed him on it. Mr. Lewis is as 
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pos tive as the plaintiff that nore of the 
lignts on the platform were lighted, and 
adds that there was no moon and that 
he was only able dimly to see the 
plaint ff’s figure by a little star light. 
These two gentlemen are the only people 
who can speak as to what actually 
happened, and on their evidence and the 
known facts as to the stated the plit- 
form as revealed by the drawings and 
pirns, I have to determine whcthei a 
prima facie case of liability has been 
"made out. I have no doubt whatever 
from the photographs and, ab )ve all, from 
the drawing put in evidence by' the 
Railway Company that this latrine was 
a most oan’erous place, and ought either 
to have been protected bv a wall at 
least 3 or 4 feet high or ought to have 
been lighted by lamp Nn. 7 on the platlorm 
which stands in front of it. It is useless 
to spend words on such a subject. The 
sketch speaks for itself. 

I now torn to the written statement, 
and on the question of liability as 
distinguished from the qaestion of the 
a aount of liability, it appears to raise the 
follow ng contentions. Paragraph 3 appears 
to suggest thit it was the duty of the 
plaintiff or any other passengers to be¬ 
take themselves to the Waiting Room 
forthwith a \d there remain Until the train 
by which they were travelling should 
come i.i, however late, and that to walk 
up the platform in its unlightcd state 
affords good ground for a plea of con¬ 
tributory negligence—which lias been set 
up in this cose. Paragraph 6 suggests 
that the plaintiff was imprudent and 
ciraless in finding himself in the neigh¬ 
bourhood of the urinal except he were 
attempting to u?e it, and tnat again is 
alleged ?s contributory negligence. I have 
the plaintiff's evidence, which I believe, 
tint he founl himself there because he 
did desire to use it, though it may be 
that at the tim e they put in this plea 
the defendant Railway Company were 
not aware of this, because it is not stated 
in the plaintiff's first letter of complaint 
dated the 17th September that he uas 
endeavouring to enter the urinal. But I 
desire to say that, in my opinion, that 
would afford no defence whatever to this 
action, even if it were a fact. I do not 


think that any Railway Company is en¬ 
titled to set traps up 0 n its premises and 
to keep the place in total dark;.ess and 
take the attitude that passengers who 
are waiting for trains which are late 
walk up and down the platform, when 
waiting for the train, at their own peril. 
The remaining pleas in the written state¬ 
ment, it I understand them alright, go 
rather to the question of the amount of 
damages than to the question of liability. 

The Railway Company called two wit¬ 
nesses, Chinnaswamy .Naidu, the Station 
Master, and Ragbaviah, the Ticket Col¬ 
lector. The only material thing they say 
is that lights Nos. 3 and 5 one opposite 
to the third class Waiting Room and one 
opposite to the main station building, 
were alight at the time of the accident. 
The Ticket Collector's evidence is worth¬ 
less, as he merely says that these lights 
were lighted on this night because it was 
the rule generally that they should be 
lighted. The Station Master is obviously 
unworthy of belief, because his evidence 
is that all the 9 lamps on the platform 
should be kept lighted 25 minutes before 
the time when the train is expected, and 
kept alight till its departure and he goes 
on to say that it was not until 2-30 A.M. 
that he was informed from up the line 
that the train was running late. The 
obvious suggestion is that all the lights 
were on at the time of the accident. That 
is now noood\'s case, and I do not for 
a moment beiieve it. Further discredit¬ 
ing, as 1 do, the evidence of these two 
witnesses, I accept the statement of the 
plaintiff and Mr. Eewis that there was 
no light 00 the platform, and I do not 
believe that the defendants' witnesses 
were speaking the truth when they said 
that lights Nos. 3 and 5 were lighted. 
Even if they were, it seems quite clear 
that they could not have thrown any ap¬ 
preciable light on the entrance to the 

latrine. . • 

I now follow the history of the plaintiff. 
He managed to get into the tr?in to 
Madras at about 4-30 A. M., with the help 
of his servant He says he suffered great 
pain during the journey, that, when he 
arrived at Madras be was put in a chair 
and wheeled in a trolley to the Waiting 
Room where he retrain a all day waiting 



Vol. 75] INDIAN CASES. 

MACK V. MADRAS AND SOUTHERN MAhARATTA RAHWAY CO.; i/i'D. 



for his train to Beliary. He was helped 
into the train to Bellary and airived 
there on the 31st August. It is quite 
clear that at that time he thought that 
he was suffering fr 0 m nothing worse than 
a sprained ankle which, however painful, 
would cure itself fairly rapidly and that 
opinion was shared by Dr. Verghese whom 
he saw 2 or 3 days after he arrived at 
Bellary because he found his foot no better. 
Dr. Verghese,as I see, appears to have 
thought, like the plaintiff, that it was 
nothing worse than a severe sprain and 
so he put the foot in Plaster of Paris 
and got the.plaintiff crutches from the 
Hospital which he advised him to use. 
The plaintiff went through his survey 
course with the help of hired convey 
ances and the use of crutches when his 
foot got tired, and on the ist December 
he finished his course and came back t 0 
Midras and then he saw Col. Symons. 
Col. Symons examined him on that date 
and found Swelling on outer side of the 
right ankle which gave pain on pressure 
and in his own words was ‘' bony hard,” 
Col. Symons at once had him X-rayed, 
and the^ Skiagraphs were produced before 
me. They conclusively show, as Col. 
Symons explained, that there had teen 
a fracture of the small bone of the ankle, 
that the ligaments of the lieel had tee n 
tom and that new bone had been thrown 
out from the position of the injury. 

Col. Symons has seen him comparatively 
recently again and finds that the trouble 
caused by the fracture is now over but 
that torn ligaments are not yet completely 
restored to their normal state and that 
he is unable to say when they will be 

completely restored. 

The plaintiff did not make any claim 
against the Railway Company until the 
7th September from motives which one 
can ieadily understand. Gentlemen in 

• the plaintiff s position are naturally reluc- 

• tant to make claims for injuries which 

tt % d S. n0t antici Pate to be serious. 
Until the ist December he was ignorant 

that he had suffered from anything 

: rnd Se wh ba \ a SeVer ^ ly s P ra ^ed ankle, 
and when he wrote m Sep tender he only 

The letterol 
ne X7th September is now complained 

•Of by the Railway C 0 mp an y a P s 


apprising them of the true facts, namely, 
that the piaintilf was endeavouring to 
icach the urinal over the parapet of 
which he fell. The exact words he used 
in his letter are these: “I was walking 
up the platform, the greater part of which 
Was in total darkness, with Mr. E. H. H. 
Eewis, Acting District Superintendent or 
Police, who was seeing me off. I suddenly 
fell six feet sheer over the side of an 
unprotected latrine which is set in the 
platform and sustained a badly sprained 
ankle. that letter was acknowledged by 
the Agent of the Railway on the 28th 
September, and was, I beiieve, ignored 
until Mr. Mack reiterated his claim by his 
letter of the 2nd November. That, in its 
turn, w r as not acknowledged till tile 21st 
November, when Messrs. Bright well and 
Morse by wrote a letter to the plaintiff 
Wiiich contained the following remarkable 
statement:—“You complain that the plat¬ 
form was in darkness, but the Company 
is under no obligation to illuminate its 
platform until just prior to the reception 
ot trains; those of the public who elect to 
winder about them do s 0 at their own 
risk, and it would seem that in the present 
case the accident could have been a\oided 
by the exercise of ordinary care.” The 
writers of the letter seem to have over¬ 
looked the fact that the train was running 
two hours late, a matter which perhaps 
was within the knowledge of the Railway 
servants but was not within the knowledge 
of the plaintiff. 


xucpuiaumn mis case has put in a 
clum for Rs. 3,0^5 of which Rs. 255 was 

specia damages which is not challenged. 

I thmk the claim was a moderate one. 
lie plaintiff was a young active man who 
was a cripple for tw 0 months and who was 
a partial cripple for many months more. 
He says, and I accept it, that he tried 
to go on # su.pe-shooting in January but 
had to give it up and (is) not completely 
Jealea yet l am at a loss to understand 
why the defendant Railway Company have 
elected to fight this case, either on the 
question of liability or 011 the question of 
the quantum of damages. In support of 
their plea that the plaintiff's letter of 
the 17th September did not reveal to 
them the real facts, on which they now 

say that they would have met the claim 
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which the plaintiff ha-1 made, in the 
middle of t.ie trial they tendeied to the 
plaintiff's lc.^al advisers a cheque for 
R'' 753 t ie sum which he clumed when 
he was in ig mrance of the extent ot his 
in}uries. So transparent * device could 
deceive nobody, and the tender was, in mv 
opinion, most properly rejectee. . 

I need only make a passing allusion to 
the t\Qt that a number ot ieports from 
the Officials of the Railway were disclosed 
in the defendant’s affidavit of docu¬ 
ments and inspection of them was given 
to the plaintiff’s S> icitors. The afeiavit 
having been signed by the A eat ot tie 
Railway I eiiterl.Ju no doubt tnat though 
they are’ doubtless jrivilcged documents 
the privilege was thereby completely 
waived. The documents are damaging to 
the R'ilwav Company but T desire to say 
tnat, in the conclusion to which I have 
come, I place no reliance on them what¬ 
ever. I am acting on the evidence ot 
Mr. Mavk and Mr. Lewis which I do not 
consider to have been sunken* in toe 

slightest degree. .. . 

I think tiat the whole history 01 this 

cace discloses a lament .ble f iluie on tne 
pit of the Railway Company to realise 
the nature and extent of their obligations 
to the travelling public, and though only 
a small sum ot money is at st ke I tr ist 
that the result of this case may tend to 
bring nome to the Railway Officials s ° me 
increased realisation cf those obligations 
Tnere will be a decree for the pi -.lntift 
for the amount claimed with costs. Tr.e 
fee of the expert witness will be fixed at 

Rs. i 5 o. 


V. N. V. 


Suit decreed. 


(1923 


ALLAHABAD HIGH COURT. 

Application in Second Appeal no. 

of 1923. 

Jut> 9. 1 9 . 23 • 

Present: —Mr. Justice Da lels. 

Musa mat MAHTAB KUHR 

D kpend ant—APPELLANT 

versus 

Musammit BIRHMO and others— 
Plaintiffs—Respondents. 

Limitation Act (IX of 1908), s. *>— Appeal 
filed beyond time . admission cf— Negligence oj 
appellant's agent or of Pleader’s clerk, whether 

•sufficient cause.’ . . 

Negligence of an appellant’* agent 01 _ of his 
Pleader’s clerk is not ‘‘sufficient cause within the 
meaning of section 5 of the 1 imitation Act for the 
admission of an appeal filed leyond limitation. 

Budhu v. Dewan, 28 lad Cas. 265; 37 A. 267I 
13 A. L. )- 286 and Sarat Chanaer Bose v. Saras- 

wali Debi. 34 C. 216; 5 C. L. J. «?. ied U P°«; 
Rustomji’s Limitation Act (3rd Edition) p. 43 . 

referred to. 

Second appeal from a decree of the 
District Jucge, Meerut, dated the 28th 
March 1023. 

Mr. N. C. Vaish, for the Appellant. . 
JUDGMENT. —This is an application 
for admission, under section 5 of the 
^imitation Act, of an appeal which was 
filed on the 6th July, three days beyond 
time. As the reasons given by the 
defendant appeared to me, on the face 
of them, insufficient, I have heard 
appellant’s Counsel in support of the 
application. H? has failed to satisfy me 
that the application should be allowed. 

The appeal was decided in the Court 
below on the 28th March. About six 
weeks later, according to the facts stated 
in the affidavit, the appellant’s agent 
went to a pleader’s cleik and deposited 
Rs. 6 with him to obtain copies. He 
does not say that fie gave any 

instructions to the Pleader himself. A 
week later, the Subordinate Court closed 
for thirty days for the vacation. The 
copies were not applied for till 27th 
Tune, a week after the Courts re-opened, 
and were obtained on July 3 - 
then the copy of the judgment of the 
Trial Court was not applied for and tais 
was obtained between July 3 and J« 1 >[ 3 • 
This is not a case of an appeal ^ ein J 
filed too late or in the wrong Cour ; 
owing to a bona fide mistake of ° x 
to wrong advice given by a Pleader 
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It is a case of gross negligence on the 
pi'rt of the pi liutifE’s agent and of the 
Pleader’s clerk whom the latter employed 
to get the copies tor him. A Pleader’s 
clerk in this couutry is not a person to 
whom obt tilling of copies could be safely 
left without any supervision. The 
plaintiff, through her agent, appears to 
have taken no steps to find out 
whether the copies had been obtained 
until almost the very day that limitation 
would in the ordinary course expire. 
Even if the negligence was tl.at ot tl.e 
Pleader himself, it would make no 
diffeience. As Mr. Ruslomji says on 

p.ige 43 of his limitation Act of 1922 
(3rd Edition) “Negligence of Counselor 
Solicitor stands on the same footing as 
that of any other person and negligence 
by him is not sufficient cause." A 
somewhat similar c se to the present is 
that of Budhu v. Denan (1) decided in 
Letters Patent Appeal. There a fee and 
some papers weie left with a Legal 
Practitioner in order to file an apjeal. 
He failed t 0 fi’e it and returned the 
papers t 0 the client i.ftcr the period 0 f 
limitation had expired. It was held that 
this was not a sufficient ground for 
admitti. g the appeal beyond time ui der 
section 5. Even the case on which tl e 
appellant chiefly relies Sarat C hander 
Bose v. SaraswatiDebi (2) is really against 
him. The words on which he relies are 
that the expression ‘‘sufficient cause’* 
should receive a liberal construction uhen 
no negligence or inaction or want of 
bom fides is imputable to the appellant. 

In my opinion the ground alleged fer 
admitting. the appeal beyoi.d time in 
this C-i.Se is inadequate, ana I, therefore, 
reject the appeal as time-barrecl. 

A. a. & n. h. Appeal rejected . 

,3A ' L - 1 - 286 - 


CALCUTTA HIGH COURT. 

Appeal from Original Decree No. no 

OF I919. 

June 9, 1922. 

Present: —Justice Sir N. R. Cbatterjea, 
Kt., and Mr. Justice Pearson. 

RAJANI KANTA ROY and others 
—Defendants—Appellants 

versus 

Raja JYOTI PROSAD SINGH DEO— 
Plaintiff and others—Defendants 

—Respondents. 

Civil Procedure Code (Act V of 1908), O. 
XXJI* rr. 4, 10— Application for substitution, 
whether can be made in appeal— Assignment of 

interest pending suit—Limitation for substitution 
application. 

An application under O. XXII, r. 10 of the 
Ovxl Procedure Code can be made on appeal, 
[p. 256, col. 1.] 

Three months’ limitation prescribed for bring¬ 
ing on the record the legal representatives of a 
deceased party does not apply to a case of assign¬ 
ment or devolution of interest pending the 
suit. [p. 256, col. i.J r * 

. Appeal against a decree of the Subor¬ 
dinate Judge, Second Court, Burdwan 
dated the 19th of December 1918. 

Bah us Dwarka Nath Chakravarty and 

Bankim Chandra Mu hintjeejor the Appel¬ 
lants. 

Dr. Dwarka Nath Mitter, Babus Karuna- 
moy Ghose , Sukhomoy Chatterjee and 
Ktishna Chaitanya Ghose, f 0 r the Respond¬ 
ents. 

Babu Shib Chandra Palit, for the Deputy 
Registrar. ^ J 


C __ _ 1 1 . is against the 

Ucal decree in a suit for partition of a 
Monza, called Ismail. 

There is a preliminary objection to 

fw e f? 1,g J 0 ! the appeal on the ground 
that the defendant No. 2, Rakhal, died 

and no substitution was made w thin 

time; that another defendant No. 41 

Sibani Debya, also died and no substitu- 

tion was made in time, and that the 

smt being one for partition the appeal 

cannot proceed. 

Rakhal died on the 24th May 1020 
The application for substitution of his 
heirs was made 0 n the 5th February 

1921 and substitution was ordered to be 
made subject to objection at the hear- 
mg. 
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It appears that Raklial's interest was 
sold away in execution of a decree in 
1918. On Raklial’s death, therefore, the 
interest was not in his heirs but de¬ 
volved on a third party. It was re-pur¬ 
chased on the 23rd January 1921 by 
his heirs and they were brought on the 
record on the 5th May 1921 subject to 
objection at the hearing. The appellant 
was not bound to recognise the purchaser 
and could have proceeded against the 
heirs of the deceased; but there was a 
devolution of interest of Rakhal, and 
before the appeal came on for hearing 
the persons on whom the interest devolved 
were made parties to the case. Three 
months’ limitation does not apply to. a 
case of assignment or devolution of in¬ 
terest pending the suit. 

It is contended for the respondents 
that the application, even if treated as 
one under O XXII, t. io, not having 
been made in the Court below in the 
suit cannot be made in this Court and 
that, as a matter of fact, the application 
was not under that rule but for 
substitution of the heirs of the deceas- 

c d* 

So far as the first point is concerned, 
it has been held by a Division Bench 
of this Court. (Civil Rules Nos. S-147 
and S-148 of 1920 disposed of on the 
nth March 1921) that the application 

can be made on appeal. 

With regard to the second contention 
there is no doubt that the application 
was not under O- XXII, r. 10. But the 
application can be allowed to be amended 
and, having regard to all the circum¬ 
stances, we were not inclined to dismiss 
the case on such a ground when all 
the parties are before the Court, and 
the application for substitution may be 
allowed to be amended. As for Sibani, 
her heirs are already on the record and 
it is only necessary to have a note m de 
on the record that her interest survives 

to those respondents. 

The appellant is accordingly allowed to 

amend the application dated 5th May 
10 21 by adding a prayer under o. XXII, 
r ic and we direct that the persons 
mentioned in the application be added as 
respondents in supersession of the order 
for substitution passed on the 5th May 


1921. We also direct that a note be made 
in ti.e record that the interest. of the 
deceased Sibani survives against the 
defendant No. 37. 

The appellant, however, must pay the 
costs of this application for amendment, 
five gold mohurs , to the respondents 011 
or before the 12th July in this Court. 
The plaintiff-respondent will be entitled 
to withdraw the said amount if it is 
deposited in this Court. If the said costs 
are not paid within the time aforesaid 
this appeal will stand dismissed with 
costs. 

This disposes of the preliminary 
objection. 

The first contention raised in this 
appeal is, that a number or defendants 
died while the suit was pending in the 
Court below and their heirs . were not 

substituted. 

It appears that some of these deaths 
took place before the case came on for 
hearing. It also appears that certain 
minors were represented by the Deputy 
Registrar V vhen the case came up to this 
Court in Appeal No. 197 of 1910. When 
the case went back on remand no guardian 
ad litem was appointed for them in the 
Court below and the decree bears the 
name of Mr. Joyce as their guardian ad 
litem. Those of them who have attained 
majority after the decree of the lower 
Court have (along with others) preferred 
this appeal and two of them are still 
minors and are respondents represented 

by the present Deputy Registrar in this 
appeal. It is accordingly contended tl at 
the partition proceedings and the decree 
are bad as there was no substitution .pf 
the heirs of the deceased and the minors 
were not properly represented. . 

The Court below observed “There is 
nothing to show that any of the defend¬ 
ants died before the Commissioner did 
the survey work and the khanapuH 
work.” But if the partition affects i 5 
annas co-sharers, a question which we will 
deal with presently, the decree for partition 
should not have been made in the 
absence of the legal representatives of the 
deceased defendants and without the 
minors being properly represented. . ^ 

But it was not only the plaint iff bu. 
the Court below also seem to have been 
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under the impression th.t s' bstitution of 
the heirs was not necessary as no death 
appeared to hove t.ken pi ce before the 
survey and khaurpuri works were fiijsl ed. 
The fact of the death of the defe* d nts 
docs not appear to have been brought to 
the notice of the Court below except the 
death of one of them incidentally in an 
application filed on the 7th September 
1908 objecting to the Commissioner’s 
proceedings, and it does not appear th.it 
the plaintiff had any knowledge of tl tse 
deaths. All the heirs of the * eceased 
deiendants have now 1 een made ] aities 
to the appeal and all persons interested 
in the property are before the Court. In 
these circumstances, v\e think that the 
suit should not be dismissed on the 
ground that the heirs were not substituted. 

It is unnecessary to make any further 
order ior substitution seeing that all the 
heirs have already been substituted and 
all tne necessary parties are tefore the 
Court. 

The second contention is that there 
should have been 3 part tion of the Mottza 
among all the co-sharers and not merelj’ 
of the plaintiff's one-anna share. It is 
urged that the judgment of the High 
Court, d t ted the 25th August 1915, must 
be given effect to only so far as the 
share of the plaintiff is concerned, but 
that it did not prevent a partition of 1 lie 
shares of the otl.er co-sLarers nor prevent 
a determination of the oth^r issues in the 
suit. 

It appears that the plaintiff purchased 
one-anna share of one Ramanuj and 
Elokeshi in Mouzah Ismail and a certain 
share in Barathol and asked for a parti¬ 
tion of those shares. The Court below 
originally dismissed the claim for par¬ 
tition of Ismail on the ground that the 
share of Ramanuj had previously passed 
to one Danesh who preferred a claim 
to 2 annas 4 gundas share which 1 ad 
been attached by the plaintiff's ancestor 
and the claim was allowed. This share 

subsequently p .ssed by successive transfers 
to Jog-ndra, the son of Ramanuj, and 
that, therefore, Rama .uj had no share in 
Ismail whLh could pass to the plaintiff 
• under his purchase, and the Court merely 
declared the pWnriff'e right to 8 -gandas 

17 


share in Barathol which was let out in 
mokarari. 

On appeal to this Court (R. A. No. 
197 of 1910) it was held that Ramanuj 
had other shares w.ikh he obtained 
fr 0 m another branen of tue jarnily, suffi¬ 
cient to meet the claim of the plaintiff. 
This Court directed that “there must be 
a partition by metes and bounds of 
Ismail, it being declared that the plaint¬ 
iff is entitled to the one-anna share he 
claims . n Ismail and two-annas five gan- 
d is in Rarathole." Alter this decision, the 
other issues rai-ed in the ca-e cannot be 
gone into, nor can the shares of other 
co sharers be partitioned as those shares 
were not defined by the High Court, and 
the H gh Court did not direct the lower 
Court to determine those shares. It is no 
doubt hard that the co-sharers should not 
have their shares partitioned in this suit 
for partition but they did not ask the 
Hi^h Court for such an order. They did 
not do so probably because most of the 
lands were in the separate possession of 
each co-sharer. However that may be, 
having regard to the decision in R. A. 
No. 197 of 1910, the other issues cannot 
be gone into, nor can the shares of other 
co-sharers be partitioned. The decree 
p .ssed in that appeal must be taken to 
be the preliminary decree which is to be 
wo k-d out. Titis contention, therefore, 
must be overruled. 

The third contention relates to the 
allotment of the lands of Mouzah Ismail 
to the plaintiff. It is strongly pressed 
before us that the partition has seriously 
prejudiced the defendant No. 37, Jogendra. 

There are 158 bighas of khas kanali 
lands. The plaintiff purchased only one- 
anna share of Ramanuj, and 2 annas 4 
ganlas share is alleged to have been 
acquired by his son Jogendra. The Com¬ 
missioner classified the lands under various 
clashes. There are, as stated above, 138 
big ias of khas kinali lands but Ramanuj 
a'one w^s recorded as the owner of 12 
bighas g cottuc and nothing was recorded 
in the name of Jogendra. The total area 
of khas danga land is 115 bighas. The 
plaintiff under his one anna share would 
be entitled to about 7 bighas and Ramanuj 
was recorded as being in possession of 8 
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bt’has 8 6 ottas, nothing being recorded in 
the n .me ot Jogendra. 

It is contended that Jogc-ndra’s share 
was more than the share of Ramanuj; that 
a ; roport oni.te quai tity oi land should 
have teem left ior him, and that the whole 
of the lands should not have been given 
to tne 1 lainiiff. 

It z'\ pears that Jogendra, on Hie y\h 
Septem er iqig, put in a petition t._» the 
Court l.elow in which he complained s.sful- 
lows. “The Commissioner instead ot dividing 
and p .rtitioi.ing into shares accorcii.g to 
the cl. ssificstion of lands is allotting the 
lends an»l jamas ia the rightful posses¬ 
sion of this defendant to the share of 
the plaintiff separately. He is not 
listening to any objections and is not 
a .mitting any documents ar.d is express¬ 
ing the opinion that ne is not finding 
any land in the rightful possession of 
t.iis defendant in tl e said Mouzah. This 
defendant has got 3 annas 4 gandas 
ntjka'nri interest and 3 ann. s 4 gandas 
lakharaj inteust in the said Mouzah, and 
there are many lands i.i khas possession 
and there is ;• Mouzah, Ci.ak Aral, at a 
permanently lixed rent. The plaintiff 
has boon admitting the soil rights in 
the possession of the defend: nts over and 
over .igain. B t the Commissioner, without 
noticing that ana by dividing the lands 
in the ri^* tiill possession ol the defend¬ 
ant is .bout to allot them to the share 
of the pi .i, tiff. On represe ting it to 
the Commissio. er, he said that he would 
make the division according to tl e 
convenience of s-11 the parties and tor 
that reason he a^ked all the parties to 
bepresent. The Pieader for this deft 1.cant 
having appeared beloie the Comn.i^icmi 
in accordance herewiti, le said that 
the other parties had not been attending 
and so he wot*Id do as he pie. Jed, and 
would refuse to t:ke any duCun.mts 0 n 
behalf of t. is defendant. This defencant 
would be grea-ly 1 rejut iced 1} tDt. 1 y 
classifying ah t e la.es of the Mouzah 
and by delineating the pi intiff's share 
at o..e defin’te extremity , the convenientt 
of all parti s woulo le net and jusiite 
would be t.t ne. 

T- e Court directed the Commissioner 
to be infoimed of the said petition. 


and the latter reported as follows:—* 
“ During khanapxri work I could not 
ascertain which lands are in possession 
o[ Rama.iuj and which are in posses¬ 
sion of Jogendra N. rain Roy ; nor 
did they point out t* 0 se lands to me 
at that time. So far as I could ascertain 
from local inquiry I recorded the lands 
in possession of defendant, Ramanuj Roy. 
Aid as plaintiff purchased the share of 
Rain nuj Roy, I thi..k, plaintiff should 
be given lands in possession of Ramanuj 
Roy as far a^ possible and on ti.at 
principle I have allotted the lands to 
plaintiff’s share.” 

The Court by its order, dated 9th 
September 1918, held that, under the 
circumstances, no action could te taken 
in respect of Jogendra*s application. 

It is contended that an inquiiy should 
have been made into t, : e allegations 
against the Commissioner, and that the 
m .tier should not have been disposed 
of in the manner it l as been, do’ e. 

In the absence of any ei quiry on the 
point we ar c not in a position to deter¬ 
mine the merits of the opplic. tiou of 
Jogendra. But he does not appear to 
have actrd promptly, as the application 
was made after the Commissioner had 
finished the field woik. At the same 
time, it dots appear that, although 
Jogendra has a share, no land has been 
recorded in his name. “We think, therefore, 
that Jogendra has been prejudiced. 

The Commissioner appears to have 
given notice to the co-sharers by post 
as well as by beat of drum several 
times. The Commissioner says that only 
some of them appeared before him 
occasionally. But thei 4 were certain 
minors ; they were not properly represented 
in the Court below and their interests 
do not appear to have been properly 
looked after in the partition \ roceedings 
as the Commissioner himself says that 
only some of the defendants attended 
and that not regularly. In his report 
of the 19th September 1918 he says:— 
“I have allotted the plaintiff's one- 
anna share mostls from the lands in 
possession of defendant, Ramanuj Roy, 
whose share the plaintiffs purchased. In 
a few cases I departed from this ruler-one 

in case of partitioning tanka held in hh** 
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possession by the co-sharers mid another 

in case of p (tit dung a lands. In the 

first case I found no tank exclusively in 

khas possession of Ramanuj Roy. So I 

allotted one entire tank which was held 

in khas possession jointly by all the 

co-sharers. I did so because in giving 

one entire tank to plaintiff instead of 

one-anna share in all the tanks, it 

would be convenient to the plaintiff as 

well as to the defeu iants to use and 

enjo / the tan .s. In the second cas: as 

the patit dinga lands in poss ssion of 

the tenants under Ramanuj Roy did not 

meet the demands of the plaintiff, so I 

allotted to plaintiff the small portion of 

kh.is pati! lan s in possession of R manuj 

wuch was left after giving the plaintiff 

his share of the same class. But this 

even di I no; make up the deficiency. 

So I had to take a portion of the ejmali 

putit dinga land (plot No. 859) . nd I 

allot t.,e s 1 me to the p’aintiffs 
ishare. 

The tank and the pitit danga lands 

Iming joint, the olljtments certainly 
atr a ted t ;e m : n ,rs. 

lue suit was instituted in 1907 about 
15 y^ars a jo and a large sum has been 
spent in the partition proceedings 
alt lough under the circumstances we 

*° remand the cise, we thii 
th it the minors as well as Jogen Ira ha 

een prejudiced though Jogendra himst 

is partly respondble for .t. Having rega 

to tae fact that the minors have n 

been properly represented, that 

partition affects their interests and 

the heirs of the deceased were 1 

brought on the record before t ie deer 

e think that the final decree shoal 1 
set aside. 

The khampuri of the class £ 

1 /" d ® “ 3 d ® by t,i? Com uissioner v 
stand. B Jt the Comtaissio ier .vill p 

p m reC °- rd t ^ K,,d3 the pissessi 
tL r 1 . 3 3 ( ad J j 8 eidr ‘ separ.te.y 

eivin P J l- e °l a “ the d «end .nts afl 

|‘ V1 “8 " 01ce , to them and then proce 

Ue > a <ls ia one share 

the plUatrff. Tiere will also be a 

tion ot the taiki and pat it danga 
■ e plaintiff's one-anna share 
tne presence of all the defendants. 
thU extent only the proceedings of 


Commissioner are set aside and there 
will be a iresh p?rtition, as indicated 
above. 

As regards Mouzah Baiathol the Com- 
missioner (Bibhuti Babu) reported (as 
would appear from the judgment of the 
Court below) that the plaintiff should 
get a certain sum as his share of the 
rents of the Mouzah and neither party 
took any objection to the Same. 

As regards Cfiak Aral the Commis¬ 
sioner says: “ Tiie men present stated 
it to be a separate Mouzah and not a 
part and parcel of Mouzah Ismail but 
the Revenue Survey Map shows that it 
is a part of Ismail. Defendants did 
not produce any document before me to 
snow that it was a separate Mouzah . 
So I could not leave it aside. But I 
licve made a separate list of the lands 
in this C.nak and have partitioned these 
In ids separately so that if this Chak be 
not a part ot Ismail, tnis portion of 
the partition work may he left aside 
without affecting the partition of the 
rest of the Mouzah . 

It is contended on behalf of the 
appellant that Mouzah Ismail is held 
uider the Raja of Rachait, whereas ia 
t ie petition of claim made by Ramesh 
Chandra Mukherjee on the 24th April 
1896 i 1 Execution Case No. 293 of 1896 
ia which the ancestor of the plaintiff was 
the decree-holder and Ramanuj and Ram 

Gapal were the judgment-debtors, it w-as 

asserted that Clink Aral was held under 
o ie Priya Sikhi D c bi and that it was 
released from attachment. Now, if this 
assertion is true (we cannot decide that 
paint here) prima facie it would not 
form p;.rt of Mouzah Ismail. This 
question does not appear to have been 
gone into fully by the Court below 
Tie learned Subjrdinate Judge merely 
sa.'s th t “ Aral Cliak being within 
Mouzah Ismail is liable to partition/ 1 
We accordingly direct the Court below 
to go into tiiis question and if that 
Court finds that Chak Aral is not a part 
and parcel of Mouzah Ism Jl then it 
will be excluded from partition. If r 
01 tli e other hand, it finds that it is 

part and parcel of Mouzah Ismail 
as purchased by the plaintiff, then j* 
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tn’is 1 : be partitioned along with the 
Mouzah. 

The Court will decide this question 
of Chak Aral before the Commissioner 
is directed to trmke iresh allotments. 

The final decree of the Court below 
is accordingly set aside ana the case 
sent back to that Court in order that 
fresh partition may be made as direct¬ 
ed above, and the case then disposed 
of according to law. 

The a pellant must put in the costs 
of the fresh partition within the time 
to be fixed by the Court below, failing 
which, the partition already effected will 
stand. 

So far as the costs of Chak Aral are 
concerned, we assess the hearing fee at 
three gold mohurs which will abide the 
result, and as regards the rest of the 
lands, we assess the hearing fee at 
Rs. loo. 

The plaintiff-respondent must pay the 
costs of this appeal to the appellant. 

As the case has been pending for a 
very long time, we trust that the Court 
below will take it up at an early date. 
k. s. D. 

Decree set aside . 


Madras high court. 

Civi«« Revision Petition No. 168 of 1922. 

March 23, 1923. 

Present J astice Sir Fiancis Oldfield, Rt., 
and Mr. Justict Devado*s. 

A. R. NARAYaNA IYER and another 

—Plaintiffs—Petitioners 

versus 

The SOUTH INDIAN RAILWAY Co., 
Ltd., by their Agent in India 
SOUTH INDIAN RAILWAY Co., Ltd. 

TRICHINOFOLY and 
another Defendants — Respondents 

Railways Act (IX of 1890!, s. 76 —Risk Note 

in Form H—Suit Jov damages for loss _ Burden 

af proof. 

Where goods are consigned by a Railway Com¬ 
pany under a Risk Note in Form H and are lost or 
damaged in transit, the onus is on the consignor 


claiming compensation to prove that the loss of 
damage was occas oned by any act or neglect 01 
the Company or its servants. 

The incidence of such burden of proof is in no 
way affected by section 76 of the Railways Act. 

Smith Limited v. Great Western Railway, 
(1922) 1 A. C. 178; 91 E. J. K. B. 423 1 27 
Com. Cas. 247; 38 T. E- R. 359 , East Indian 
Railway Company v. Nathtnal Behari Lai, 39 
Ind. Cas. 130; 39 A. 418; 15 A. E. J. 321, East 
Indian Railway Company v. Nilkania Roy, 22 
Ind. Cas. 679; 41 C. 576; 19 C. W. N. 95; 19 C. E* 
J. 142, followed. 

Ghelabhai Punsi v. East Indian Railway 
Company, 63 Ind. Cas. 241; 45 B. 1201; 23 
Bom. E. R- 225, Curran v. Midland Great Western 
Railway Company, of Ireland, (1896) 2 Ir. R. 183] 
2 Ir. E- R. 739, not followed. 

Madras and Southern Maharatta Railway Com¬ 
pany v. Mattai Subba Rao, 55 Ind. Cas. 754j 43 M. 
617; (1920) M. W. N. 198; 11 E. W. 358; 38 M. 
E. J. 360 ; 28 M. E. T. 49, referred to. 

Petition, under section 25 of Act IX of 
1887, praying the High Court to revise 
the decree of the Court of the Subor¬ 
dinate Judge, Sjuth Malabar, at Calicut, 
in Small Cause Suit No. 244 of 1921. 

Mr. A. V. K . Krishn.t Me non, lor the 
Petitioners. 

Messrs. Brighlwell and Morseby, for the 
Respondents. 

JUDGMENT.— -Two questions have been 

raised on this petition. First, whether the 
burden of proof is on the consignee or 
the consignor under the Risk Note, Form 
H; second, whether the incidence of the 
burden of proof is affected by section 76 
of the Indian Railways Act. 

We deal first with section 76. We have 
not been shown any case in which there 
is a special contract or Risk Note in ques¬ 
tion and in which section 76 has been 
applied. Refeience h^s Leen made to 
Nartku Ram v. Indian Midland 
Railway Company (1) and Sesham Pafof 
v. L. S . MvSs (2). But it is not dear 
that in either of tnese cases there was any 
Risk Note or was anything on which it 
could be said that a question oi the effect 
of a special contract apart from the 
ordinary law was raised. 

Turning to tne incidence of the burdfen 
of proof, we find that in such a case as 
the present authority seems to be clearly 

(1) 22 A, 361; A. W. N. (1900) i * z{ 9 Ind. D« c * 

(n. 9.) 1274. 

(z) X7 M. 4431 6 Ind. Be c. (n. s.) J08. 
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against the petitioners. Ghelabhai Punsi 
v. East Indian Railway Company (3), 
relied on by and refened to in the lower 
Court's judgment is open to question, 
because it is founded very largely on the 
decision in Curran v. Midland Great 
Western Railway Company of Ireland (4), 
and that decision has been regarded with 
suspicion in the recent case, Smith 
Ltd., v. Great Western Railway (5). 
More particularly the former can, 
in our opinion, be distinguished in any 
event from the present case on the 
ground on which Lord Buck master was 
disposed to distinguish it from the case 
before the House of Lords with reference 
to the nature of the property in question. 
The bags of rice lost by t e plaintiffs 
before us more closeh resemble the boots 
referred to iu the English case than the 
pigs referred to in the Irish. The form 
of contract in question in the case before 
the House of Lords was, if anything, 
however, worded more adversely to the 
Railway Company than the Form now 
under discussion, and yet the conclusion 
was clear that the burden ot proof was 
entirely on the plaintiff. A similar conclu¬ 
sion had been reachea in Inc’ia in East 
Indian Railway Company v. NathmalBehari 
Lai (6), East Indian Railway Company 
v. Nilkanla Roy (7) which no doubt has 
been dissented from by this High Court 
in Madras and Southern Mahaiatta Rail¬ 
way Company v. Maitai Subha Ra? (f), 
but only on another point not now under 
consideration. In accordance with those 
authorities we decide for the defendants 
and dismiss the revision petition with 
costs. 

v. n. v. Petition dismissed. 

(3) 63 Ind. Cas. 24IJ 45 B. 12011 23 Bom. L. R. 

225. 

( 4 ) (1896) 2 Ir. R. 183: 2 Ir. L. R. 739 - 

„ ( 5 ) (J922) 1 A. C. 178; 91 L. J. K. B. 423; 27 
Com. Cas. 247; 38 T. L. R, 359 - 

(6) 39 Ind. Cas. 130; 39 A. 4181 15 A. L. J. 321. 

( 7 ) 22 Ind. Cas. 679; 41 C. 576; 19 C. W. N. 95; 
W C- L• J. 142. 

18) 55 Ind. Cas. 754; 43 M. 617: (1920) M. W. N. 
198; 11 L. W. 358; 38 M. L. J. 3601 28 M. I*. T. 49. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1451 of 192.'. 

March 12, 1923. 

Present: —Mr. Justice Moti Sagar. 

KAPURA— Plaintiff—Api ell ant 

versus 

HARDIT SINGH— Defendant- 
Respondent. 

Specific Relief Act (J of 1877), s. 41— Sale 
by minor—Suit to avoid sate—Restoration of bene¬ 
fit—Power of Court. 

Courts of Justice in India in the exercise of their 
mixed jurisdiction as Courts of Equity and Law- 
are always at liberty to pass a conditional decree 
upon equitable principles to suit the exigencies 
of each particular case. [p. 262, cols. 1 & 2.1 

Amir Ali\. Iqbal Ali, 61 Ind. Cas. 312 at p. 
31 4; 24 O. C. 22: 8 O. L- J . 287, relied on. 

In a suit for the recovery of property alleged 
to have been alienated by the plaintiff during 
his minority, on the ground that the alienation 
was void owing to his minority, it is open to the 
Court to make a decree in favour of the plaintiff 
conditional on his restoring, under section 41 
of the Specific Relief Act, to the alienee the benefit 
which he had received as consideration for the 
alienation, [p. 262, col. 1.] 

Balak Ram v. Dadu, 7 Ind. Cas. iooo; 76 P. 
R. 1910; 112 P. W. R. 1910; 98 P. L. R. 1910, 
followed. 

Second appeal from the decree of the 
District Judge, Ludhiana, dated the 14th 
February 1922. reversing that of the Sub- 
ord nate Judge, First Class, Ludhiana, dated 
the 7th November 1921. 

Mr. Bishen Narain, for the Appellant. 

Mr. Anant Ram, for the Respondent. 

JUDGMENT.- —On the iotli November 
1919 Kapur a, plaintiff, sold 18 bighas 19 
biswas 2 biswansis of land at Mauza Khir- 
nih, in the Samrala Tahsil of the Ludhiana 
District, to the defendant, Hardit Singh, 
for Rs. 1,320; shortly after the sale he* 
brought this suit for a declaration 
that the sale deed in question was void 
inasmuch as he was a minor at the time of 
its execution, and that it had been obtain¬ 
ed by fraud by the defendant. He also 
alleged that the sale was without consider¬ 
ation. The defendant denied the claim 
and contended that the plaintiff was a 
major at the time of the execution of the 
sale-deed and that it was for full consider¬ 
ation. The allegation as to fraud was 
also repudiated, and it was stated that the 
transaction was a perfectly bona fide one. 
The. following issues were framed:— 

(I) Did the plaintiff, Kapura, represent 
to the defendant that he was of age ? 
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(2) If so, was lie not estopped from plead- 
. ing his minority ? 

(3) Did the defendant know that the 
plaintiff was a minor and hence no ques¬ 
tion of estoppel arose in this case ? 

(4) If the plaintiff was estopped from 
pleading his minority, was he entitled to 
ask for the cancellation of the sale-deed 
for want of consideration or fraud as 
stated in paragraph 2 of the plaint ? 

(5) If so, was the sale-deed for consider¬ 
ation ? 

(6) What reliei was the plaintiff entitled 
to ? 

The Trial Court found in favour of the 
defendant on all these issues, and, follou- 
ing Wasinda Ram v. Siia Ram (i). dismiss¬ 
ed the plaintiff's suit. The learned Dis¬ 
trict Judge on appeal held that it had 
not been proved that the plaintiff had 
been guilty of any misrepresentation as 
to his age, or that the defendant was in 
any way misled by any s ch representa¬ 
tions. He further found that the full 
consideration of Rs. 1,320 had been paid 
by the defendant to the plaintiff and that 
the latter was bound in equity to refund 
the purchase-money before lie could get 
possession of the land in suit. 

The plaintiff has now come up in second 
appeal to this Court, and the sole question 
for consideration is, whether he can get 
back the property without restoring the 
price. In my opinion he certainly cannot 
do so. There is ample authority for hold¬ 
ing that in such a case as this the minor 
who seeks to recover the property must 
.restore the benefit. There is a distinc¬ 
tion between the case of a suit in which the 
creditor is seeking to enforce an agreement 
entered into by a minor, and one in which 
the minor himself as plaintiff seeks the 
assistance of the Court. It has been re¬ 
peatedly held that in the former case the 
creditor cannot recover but that in the 
latter case it is open to the Court to make 
the relief conditional on the minor restor¬ 
ing the benefit. In Amir Ali v. Iqbal 
Ali (2) it was laid down that Courts of 
Justice in India ir. the exercise of their 
mixed jurisdiction as Courts of Equity 
and Law were always at liberty .to 

(1) 59 Ind. Cas. 393. x I,. 389* 51 P. W. R. 
1920. 

(2) 61 Ind. Cas. 312 at p. 314; 24 O. C. 23; 

8 O, I<,J, 287. 


pass a conditional decree upon equitable 
principles to suit the exigencies of each 
particular case. In the present case it 
would be clearly repugnant to the prin¬ 
ciples of justice, equity and good con¬ 
science to allow the plaintiff to recover the 
property and retain the price as well. 
The case of Balak Ram v. Dadu (3) is /a 
direct authority ox this Court for the view 
that the minor, who seeks to recover 
the property, is bound in equity to re¬ 
fund the purchase-money under section 4r 
cd the Specific Relief Act as a condition 
precedent to obtaining a decree for 
possession. On these authorities I have 
no tali on in maintaining the decree 

of the lower Appellate Court. 

The appeal tails and is dismissed with 
costs. 

2. k. Appeal iismtssed. 

(3) 7 Ind. Cas. 1000; 76 P. R. 1910; 112 P. 

W. R. 1910; 98 P. L. R. 1910, 


CALCUTTA HIGH COURT. 

Appeal from order No. 127 or 7921 
with Rule No. 397 of 1921. 

August 3, 1921. 

Present; —Justice Sir N. R. Chatterjec-, KT., 
and Mr. Justice Chctzner. 

Sri mail HAIMABATI DEVI— Opposite 

Party - Appellant 
■ * versus 

TRAN KRISHNA BANERJEE- 

PETiTfONER AND OTHERS —RESPONDENTS. 
Ci il Procedure Code (Act V of 1908), O. 

XL V II, rr, lt 7 _ Indian Soldiers (Litigation) 
Act (IX of 1918), s. io— Soldier, decree against 
— Application for review—Application to s e t aside 
decree—Soldier serving under War conditions — 
Admission of application beyond time — Decree, 
whether can be set aside against all defendants. 

It is a sufficient groun 1 for admitting an appk' 
cation for review of jud ment filed after the 
period of limitation that the applicant is certified 
by the Adjutant-General to have been serving 
■under War conditions, immediately after which 

b« makes the application] 
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■P» one of the defendants in a suit, left India 
In August, 1918 to serve under War conditions, 
and returned at the end of October, 1919. Mean¬ 
while* the suit had been disposed of adversely 
to him i n July, 1919. Immediately after his 
return, he made an application under section 10 
of the Indian Soldiers (litigation) Act and also 
for a review of the decree passed in his absence : 

Held, that under the circumstances of the 
case, the Court could set aside the decree either 
under the latter part of section 10 of the Act or 
under its general powers of review contained j n o. 

XLVII. r. 1 of the Civil Procedure Code. (p. 264, 
col. 2.] ^ 

Where a soldier who has been serving under 
War conditions applies to have a decree or order 
passed against him set aside, if the decree or order 
is of such a nature that it cannot be set aside 
as against such a soldier only, it may 1 e set aside 
as against all or any of the parties against whom 
it is made. [p. 264. col. 2.] 


Appeal against an order of the Subor¬ 
dinate Judge, Nadia, dated the 29th of 
March 1021. 

Babus R upend ra Kunar Mitler , Mr it ■ 
yon joy Chatterjee, for the Appellant. 

Dr. Jadu Nath Kavjilal, Babus Jyotish 
Chander Sarkar and Hurendra K. Sr.rba- 
dhikary, for the Respondent. 

JUDGMENT.— This appeal arises out of 
an application under section 10 of the 
Indian Soldiers (Litigation) Act (IX of 
I 9 I w &nd nlso for a review of a decree 
said to have been passed by consent 

It appears that the plaintift appellant 
brought a suit against a certain laciy 
for partition and that on her death six 
persons were substituted in her place, 
one of them being Pran Krishna Banerji! 
Pran Krishna left India to serve in Meso¬ 
potamia in August 1918 and returned to 
Ind a towards the end of October 1919. 
The suit was disposed 0 f on the 28th 
of July 1919 upon a petition of com¬ 
promise filed on behalf of all the de¬ 
fendants. pran Krishna before his de¬ 
parture from India executed an amtmihh- 
tarna?na in favour of his four brothers 
three of . whom signed this petition of 
compromise, the name of the fourth bro- 
t^her having been signed by the attorney 
of the latter. I n November 1919 the pre¬ 
sent application was made by pran 
Krishna on the ground, a-rorgst others, 
that the compromise had been affected 
without his knowledge and authority and 
that the suit ought not to have been 


proceeded within his absence ; that his 
interests were n 0 t ] roperh looked after 
although :.e had left a power-of-attorney 
in favour of his brothers before he 
left India. The Court allowed the appli¬ 
cation .«nd set aside the decree. The 
plaintiff has appealed to tl is Court. 


li'.e order was passed 1 ot only und^r 
sectior ioof A.t IX cf 1918 but t ,lso u- on 
an applic.tion l 0 r r t view. Ti e rev ew 
having been granted .n appeal woufrl lie 
only on the ground specified in Q. XLVII, 
r. 7 (c), no other clauses ni that rule 
being applicable to the case. Clause (c) 
would apply if the application for review 
was admitted {ifter the prescribed period 
and without sufficient cause. Under 
section 10 of the Indian Soldiers (Litiga¬ 
tion) Act an application can be made 
within three months from the date, on 
which a soldier ceases to serve under War 
conditions. It is contended by the learned 
Pleader for the appellant that the War 
conditions ceased in November 1918 and 
that, thererore, the application was out 
of time. On the other hand, it is con¬ 
tended on behalf of the respondents that 
the War conditions in Mesopotamia have 
not yet ceased. However that may be, 
there is a certificate by the Adjutant- 
General that Pran Krishna served under 
Wjt conditions from 25th July 1918 to 
5th November 1919. The application was 
made on 3 rd December 1919, i. e ., within a 
short time after he ceased to serve under 
War conditions. Apart from the proviso 
{a) to section 10 of the Act, the Adjutant- 
General s. certificate that Pran Krishna 
was serving under War conditions would 
be a sufficient ground for admitting the 
application for review after the period of 
limitation, and we are not inclined to 
hold that there was any unreasonable 
delay in making the application after his 
return to his place of residence. That 
being so, the appeal must fail. 

It is contended, however, that we ought 
to interfere under section 115 of the Civil 
Procedure Code. The main ground on 
which we are asked to do so, is that the 
learned Subordinate Judge was in error in 
holding that there was no compli nce 
with the provisions of section 6 of Act IX 
of 1918. Section 6 of that Act lays down. 
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‘‘If tlie Collector has certified under sec- finds that “there is no satisfactory evi- 
tlon 5, or if the Court has reason, to dence to show that Sarat himself agreed 
believe, that an Indian soldier who is a to all the terms embodied in Exhibit 5.” 
party to any proceeding pending before it, In these circumstances, the signing of the 
is unable to appear thereon, and if such petition of compromise by an am mukhtear 
soldier is not represented by any person v of Sarat would riot bind Pran Krishna, 
duly authorised to appear, plead or act 

on his behalf, such Court shall suspend Then, again, it apperas that the pleader 
the proceeding and shall give notice for Pran Krishna informed the Court by 
thereof in the prescribed .manner to the a petition in August 1918 that he had no 
prescribed authority." It is pointed out instructions from pran Krishna and was 
that, as a matter of fact, the learned unable to act on his behalf. Another 
Subordinate Judge did write to tl e petition was presented on behalf of the 
Collector of 24-Pergunnalis, who at that four brothers in which they stated that 
time was the prescribed authority in this the interests of Pran Krishna Were not 
matter, and that the latter refused to b< irg properly looked after, that they 
certify and left it to the discretion of the could not properly look afier his interests, 
Subordinate Judge to act in the way he and prayed that the trial of the suit 
thought proper. Reference was made on might be stayed until his return. We 
behalf of the respondent to certain rules have already stated that Pran Krishna did 
published in the Calcutta Gazetie in not return to India until October 1919. 
December 1918 to show that the Adjutant- Under these circums'ances, we th nk that 
General was the prescribed authority urn er the learned Judge was justified in setting 
Act IX of 1918 in place of t, e Collector aside the decree ei'her u der the lat*er 
of the 24-PeTgunnahs who was the pre- part of s-ction 10 of the Act or, under 
scribed authority under the former Act thv general powers of review contained in 
of 191s. But the correspondence between O. XLVII, r. 1, C.vil P»ocedure Cede, 
the Subordinate Judge and the Collector 

took place before the rules were publish- The last point is, whetler the Court¬ 
ed; and although the suit did not teimi- wrs right in Svttirg ;sde tie d. cree not 
nate until July 1919 it does not appear only acainst Pian K..shna tut agairst 
that the^e rules were brought to the notice the other defendants a’so. But where the 
of the Subordinate Judge. decree or order is <f such a nature that it 

But, assuming that there w’as no default cannot be set aside as against such 
made in complying with the provisions of a soldier only it may be set aside as 
section 6, the Court under the latter part agairst all or any of the parties against 
of section 10 of Act IX of 1918 may make whom it is made. Here it was a suit for 
an order setting aside a decree or order paTtit on including the family dwelling 
against a soldiers “if the interests of justice house and evidently the Court below held 
require such a course in any other case.” that, in these circumstances, the entire 
In the present case, the am mukhtearnama decree should be set aside. We are unable 
executed by Pran Krishna was in favour to hold that the Court was wrong in 
of his four brothers. It as a joint power doing so. 

given to them and there was no power The learned pleader for the petitioner 
given to them to act separate]} . Ad- endeavoured to show that the compromise 
mittedly, t ie petition of con promise was a fa r one; but we have no power to 
was not signed by all the four. It is go in o t 1 e «v den e rn the point, and it 
contended on behalf of the appellant that is 1 nnece> arv t> c n id r that question 
the fourth brother Sarat, althoi gh he did rs the de ree must be set aside upon the 
not sign the petitio’ , took part in the grn\ nds stated above. 

deliberations aid agreed to the terms of TleriMi’t is t 1 at the appeal must fail 
the compromise, 1 hough 1 e was not t re<ent and is accordingly dismissed with costs,* 
at the time of signin 0 the pet. ; ti 0 n of com- hearin 0 fee one gold mohur. 
promise. But he was at Shillong at the The Rule is discharged. We make »° 
time and the leaHied Subordinate Judge order as to costs in the Rule. 
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Let the record be sent down as soon 

as the decree is signed. 

Appeal dismissed ; 

N H# Rule discharged. 


PATNA HIGH COURT. 

First Civil Appeal No. 56 of 1923. 

April 18,1923. 

Present: —Mr. Justice Jwala Prasad and 

Mr. Justice Ross. 

Moulvi Sye, MOHAMMAD MOIN-UD 
D 1 N ASHRAF— Appellant 

versus 

Moulvi MOHAMMAD ISHAQ ASHRAF 
and others—Respondents. 
Limitation Act (IX of 1908). s. 12 —Time, 
requisite for obtaining copies—Decree signed long 
after judgment — Limitation, commencement of. 

Appellant applied for a copy of the decree to 
be appealed against, but he was unable to obtain 
it as no decree had been prepared and signed. 
A decree was prepared several mouths later, 
and the appellant then made a fresh application 
for a copy of the decree and filed the.appcal after 
obtaining the copy : 

Held, that the appellant was entitled to compute 
the period of limitation for the appeal from 
the date of the signing of the decree, [p. 266, 
col. 1.] 

Ram Asray Singh v. Sheonandan Singh, 35 Ind. 
Cas. 868 ; 1 P. L. J. 57 V. 1 p - *'• w - 35J (1917) Pat. 
21 F. B.l, followed 

Jyotindra Nath Sarkar v. Lodna Colliery Co., 
Limited, 62 Ind. Cas. 649; 6 P. L. J. 350; 2 P. 
L. T. 36J; (1921) Pat. 177 (F. B.), distinguished. 


ORDER.— The question as one of limita¬ 
tion. The appeal is against the decree for 
partition. The judgment of the lower Court 

was delivered on the 18th November 1920. 
An application for copy of the judgment 
was made on the 4th February 1921, 
the 5th February 1921 was fixed for noti¬ 
fying the requisite number ol stamps 
and folios which were supplied on the 8th 
February 1921. The copy was ready 
for delivery on 10th February and was 
delivered on the nth February 1921. 

An application for copy of the decree, 
according to the note in the tabular state¬ 
ment on the back ot the decree, was made on 
17th January 1923. the requisite stamps 
and folios were supplied on the 18th, 24th, 


29th and 31st January; the copy w*as ready 
for delivery on 3rd February and was 
delivered on the 6th February. Computing 
the time taken in obtaining copies of the 
judgment and the decree from the aforesaid 
dates, the Stamp Reporter reports that the 
limitation expired on 27th February 
1923. The appellant filed an application 
on the 12th March praying tha* the period 
between the delivery of judgment and the 
preparation and sig ing of the decree be 
excluded from the period of limitation 
prescribed for filing the appeal stating that, 
if this be done, the appeal will lx* well 
within time. 

Now the question is, whether the afore¬ 
said prayer can be granted. 

It appears from the certified copies of the 
previous applications filed by the appellant 
for obtaining copy of the decree that an 
application for copy of the decree was 
made by liim on the 9th March 19 22 * but 
the copy was not granted with a note on 
the application that the Commissioner s 
fee was not deposited and, therefore, no 
decree was prepared. Similar applications 
were made on the 5th September and 6th 
December 1922, with similar orders. 

Therefore, the appellant tried to obtain 
copy of the decree but he could not get 
it, inasmuch as no decree was prepared 
and signed by the Court. The decree was 
prepared and signed on 12th December 
1922. The appellant relies upon a Full 
Bench decision of this Court in Ram Asray 
Singh v. Sheonandan Singh (1) where 
it was held that, under section 12 of the 
Limitation Act, 1908, an appellant is 
entitled to deduct the time between the 
delivery ot judgment and the signing of 
the decree in computing the period of limi¬ 
tation prescribed for an appeal. This 
decision was dissented from in a subse¬ 
quent Full Bench case: Jyotindra Nath 
Sarkar v. Lodna Colliery Co., Limited 
(2), and the learned Vakil on be¬ 
half of the respondent relies 
upon this case. In that case it was held 
that (1) the time requisite for obtaining a 
copy of the decree within the meaning of 


(1) 35 Ind. Cas. 868 ; 1 P. L. J. 5735 1 p * W * 

355 (1917) « ( p -B )• „ T -p r ‘ T 

(2) 62 Ind. Cas. 6491 § P. L. J. 35<>5 * T * 

3®X j (19x1) Pit. 177. (F. B,) v , > 
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section 12 of the Limitation Act, 1908, 
does not begin until the actual application 
f° r a copy has been made, and further tliai 
(2) if the appellant does not apply for a cope 
until after the expiration of the period 
prescribed by the Limitation Art, pro¬ 
vided copies were obtainable within 
that period, he is not entitled t<> deduct 
the time between the actual signing of the 
decree and the delivery of judgment. 

This ruling obviously does not ' apply 
to the present case, inasmuch as rope 
of the decree was not obtainable until 
after the 12th December 1922 when 1 he 
decree was signed, and the application 
for copy was made long before the decree 
was ready and sgned. In the afores.id 
Full Bench case the decree was drawn 
up and signed on the 18th August 1920 
and the application for copy was not made 
until the 3rd January 1921. Therefore, 
on both grounds, that the copy of the de¬ 
cree was not obtainable before the 12th 
December 1922, and that the application 
for copy of decree in this case was made 
long before the aforesaid date of prepara¬ 
tion and signing of the decree, the deci¬ 
sion is not applicable to the present case. 

The appellant is, therefore, entitled to 
computation of the period of limitation 
from the date of the signing of the decree. 

In any view of the case, he is entitled to 
enlargement of the time for filing the 
appeal. 

The appeal is, therefore, filed within time. 

The application is allowed. In the cir¬ 
cumstances of the case, we make no order 
as to the costs of this application. 

z. K. 

Application allowed. 
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ALLAHABAD HIGH COURT. 

Letters Patent Appeai, No. 26 of 1022 

July 6, 1923. 

Pr sent :—Justice Sir p. C. Banerji, Kt,, 

ana Mr. Justice Piggott. 
MUHAMMAD SHAFI -Defendant 

—Appeeeant 
versus 

Babu BlNDESHRI SARAN SINGH— 
Plaintiff—Respondent. 

MlUMii* AH {IX if ifot), i, m-Trus 


planted on land of another without his consent— Suit 
lio* em ° Val °f trce$ and possession of land — Limit a- 

The defendant planted trees on the plaint- 

havin g any right to do so and 

fnXi? mtl ^ SUed fcr the rem °val of trees and 
for possession o i the land : 

thatthe P eriod of imitation applicable to 
me suit was 12 years. 

I l ,kha * 10 a.634; 

Anguished/ * 57; 6 ^ DeC ‘ s > W- & 

m Patent Apre.'.I against the judg- 

" 7 °. . Mr - J- 15tlce W -Ish, dated the 

lent. February 1922, and published as 70 

Mr. Iqbal Ahmad, for the Appellant. 

for the Respondent. 
JUDGMENT.— In our opinion there is no 

force m tws appeal. The plaintiff in his 
plaint claimed the ownership of the land 
on which the defendant had planted 
certain trees and he asked for the removal 
of the trees and for possession of the land 
He also asks for farther reliefs. It has 
been found that the land belongs to the 
plaintiff that it is waste land; and that 
the defendant had planted trees or the 
plaintiff s land without having any right 
to do so. It was further found that the 
Decs were planted within twelve rears . 

prior to the institution of the suit/The 

claim being one for possession it w-as clearly 
within time, the period of limitation appli¬ 
cable ben.g twelve years. Reliance was 
placed on behalf of the appellant on the 
ruhng of this Court in Musharaf AH v. 
IJthhar Husain (i). In that case the 
real question was whether the limitation 
applicable was that prescribed by Ait. 

32. It does not appear that the claim iii 
that case was one for possession and,there- 
fore, that case cannot be deemed to be an 
authority in favour of the appellant’s con¬ 
tention. The appeal, in our opinion, is 
untenable. We accordingly dismiss it with 
costs. 

K. s. d, 

Appeal dismissed, 

(1) 10 A. 6345 A. W. N. (188S) 257, 6 Iml. Dec, 

(n, s.) 427, 
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OUDH JUDICIAL COMMISSIONER S 

COURT. 

rent Appeal Register No. 35 of 1^22. 

August 6, 1923. 

Present:— Mr. Wazir Hasan, A. J. C. 

Sheikh ALI ABBAS— Defendant 
—Appellant 
versus 

Raja KUNWAR SHER BAHADUR 

SINGH— Plaintiff— Respondent. 

U. P. Local Pales Act (I of 1914), s. S (al¬ 
ly. P. Local and Rural Police Rates Act (I I of 
1906), s. 14 —Rural Police rates, liability for — Con¬ 
tract, meaning of —Wajib-ul-arz, whether record of 
contract—Settlement Officer, whether agent of land- 
lord — Court, functions of—Ambiguous document, 
interpretation of. 

The term "Contract" as used in section 14 of U. 
p. Local and Rural Police Rates Act of 1906 means 
a contract between the landlord and the under-pro¬ 
prietor or permanent lessee, as the case may be, 
and means further a contract in its legal sense, 
presupposing the existence of two parties thereto, 
[p. 268, col. 1.] 

Iiushari Din v. Rani Chandar Kuar, 7 O.C. 35, 
referred to. 

A Wajib-ul-arz may be a record of a contract 
though generally it is treated as a record of custom 
founded either on the investigation made by the 
Settlement Officer or the opinions of the body of 
the proprietors of the village, [p. 268, col. 1.] 

A Settlement Officer cannot be regarded as an 
agent of the landlord so as to represent him as 
one of the parties to a contract embodied in the 
wajib-ul-arz. [p. 268, coL 1.] 

A Court is nobody's agent. It is a Tribunal 
to decide disputes between two parties and must, 
with a view to perform its functious justly and prop¬ 
erly, act independently of any of the two parties 
engaged in a litigation before it. [p. 268, col. 1.] 

It is a well-known rule of interpretation that in a 
case where there is any ambiguity in the terms of a 
document, there is no safer guide to come to a true 
conclusion than to see how the parties have acted 
under that document, [p. 268, col. 2; p. 269,001. 1.] 

Appeal against a decree of the District 
Judge, Lucknow; dated the 14th November 
1922, confirming that of the Assistant 
Collector of the First Class, Lucknow, dated 
24th November 1921. 

Messrs. Wasim, Niamalullah, Najmuddin 
Siddqi and Brlj Narain Chakbast, fer the 
Appellant. 

Mr. RamParshail, for the Respondent. 

JUDGMENT.— Tr.is is a second appeal 
by the defendant under the Oudh Rent 
Act. The plaintiff is the superior pro¬ 
prietor of village Mukhtarpur Jurya. The 
defendant-appellant is the under-pro¬ 
prietor. The suit out of which this appeal 
has arisen- was for the recovery of arrears 
of revenue and certain cesses for a certain 


number of years due to the plaintiff from 
the defendant. The suit lias succeeded. 
The dispute in appeal is with iegtrd i 0 

certain sum which represents t) o amount 
<>f cess called the Police Rural Rate. Tbeie 
is no dispute as to the amount of this 
Rate. Ti.e dispute relates to the liability 
of the defendant to pay it. It is agiced 
that the liability, if any, arises under 
the provisions of seciiun 8 of the Uuit<d 
Provinces Local Rates Act, 1914. It is 
further agreed that the appeal n« s t 
succeed if clause (a) of section 8 does i.ot 
apply to the present case. On the other 
hand, it is ajain agreed that the appeal 
must fail if that clause applies. New, 
whether that clause applied or not 
depends upon the provisions of the United 
Piowinces Local a.d Rural Police Rales 
Act, 1906, which Act was repealed by the 
United Provinces Local Rates Act. 1914. 

The question, therefore, for determination 

is whether, at the date of the commence¬ 
ment of the United Provinces Loc:l Rates 
Act, 1914, the defendant was liable to pay 
Rural Police Rate under the repealed Act. 
Liability to pay such a Rate under the 
repealed Act arose only in cases which 
fell within the limits of section 14 of that 
Act. That section is as follows:—‘‘The 
Rural Police Rote shall be recoverable 
wholly or in part by the landlord from 
an under-proprietor or permanent lessee 
who is bound by the law, decree or con¬ 
tract to provide wholly or in part for the 
m.qinteaance of Rural Police." It is com¬ 
mon ground that the defendant-appellant 

is nut bound to provide wholly or in part 
for the maintenance of Rural Police either 
by any law or decree. The question,there¬ 
fore, narrows itself to this; Whether he 
is bound so to provide under a contract. 
The Courts below have held that the 
defendant-appellant is liable by a con¬ 
tract. The only evidence in support of 
the finning at which the Courts below 
have concurrently arrived is contained in 
the wajib-ul-arz of the village. The 
history bearing on the legislation relating 
to the matter of Rural Police Rate is so 
exhaustively dealt with in the judgment 
of Mr., afterwards Sir, Edward Chamier in 
the case of Kuihari Din v. Rani Chandar 
Kuqr (1;, that nothing remains to be 

-(x) 7 O. C. 35 * * - 
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added to it. A preliminary observation 
with regard to the terms of section 14 
must be made. "Contract’’ as used in 
that section must mean a contract 
between the landlord and the under-pro¬ 
prietor or permanent lessee, ns the case 
may, and, further, it must mean a con¬ 
tract in its legal sease. It would be 
pedantic to q.’ote several provisions of the 
Indian Contract Act to show the elements 
of a valid contract, but I take leave to 
say one thing any how. There must at 
least b? two parties to a contract. The 
learned Judge from whose decree this 
appeal is preferred says that there were 
twopirties in*this sense that the Settle¬ 
ment Officer was the agent of the land¬ 
lord wno, according to the finding of the 
sam’ learned Judge, was neither present 
nor otherwise represented at the time of 
the preparation of the wajtb-ul-arz. T1 e 
verification clause attached to this wajib- 
ul-arz which is before me also shows that 
the lan llord or any person on his behalf 
took no part in the consummation ox the 
proceedings relating to the y reparation of 
tne w.ijib-ul-arz or in the final act of its 
being perfected as a record of the matters 
mentioned therein. lam prepared to con¬ 
cede tnat a wajib-ul-arz may be a recora 
of a contract, though generally it is treated 
as a record ot custom founded either on 
the investigation made by ti e Settlement 
Officer or the opinions of the body of the 
proprietors of the village. Paragraph II 
of the wajib-ul-arz under consideration is 
relied upon in the present case as evidence 
of the alleged contract. I am unable to 
treat it as evidence of any contract what¬ 
soever. As pointed out before, the land¬ 
lord was no party to it and I am unable 
to agree with the learned Judge that the 
Settlement Officer acted as the agent of 
the landlord. This would be a very 
dangerous theory to set upon in the ad¬ 
ministration of civil justice and there is 
no precedent in any book that I am 
aware of for such a theory. Court is 
nobody's agent. It is a Tribunal to 
decide disputes between two p rt'es and 
must, with a view to perform its lunc 
tions justly and properly, act independ¬ 
ently of any oi the t.vo parties engaged 
in a litigation before it. Nor do I find 

in that clau^ auy ground lor the suggest 


tion that it i s a record of a contract 
between the landlord and the under-pro¬ 
prietors. As it reads, it only records 
existirg conditions oi things. It states 
that the chaukidar who is mentioned there¬ 
in by name is in possession of certain plots 
of land of which the area and the rental 
are also stated and then occur the u 0 rds 
so balaslur pata lahega. These words 
merely connote that the existing condi¬ 
tions of things will be maintained. This 
entry seems to me to be more consistent 
with the usage obtaining in the village 
with regard to the arrangement ior the 
remuneration of the chaukiaar than with a 
contract involving the elements of offer and 
acceptance by the under~propri c tors and 
the landlord respectively. 

The conclusion at which I have reached, 
that is, no contract is proved by which the 
defendant js bound to pa}* the Rural Police 
Rate, is supported by the conduct of the 
parties. Wnen the repealed Act of 1906 
was in force the defendant paid and the 
plaintiff accepted only as much, local rates 
as represented r t .tes other than Rural 
Poh’ce Rate and after the rej eal of that 
Act and the passing of Act I of 1914 the 
defendant has paid only as much Rate to 
the plaintiff and the plaintiff has accepted 
as is covered by the first paragraph of 
section 8 of the last mentioned iict, that 
is to say, the payments have been so much 
in amount as would exclude the liability 
for Rural Police Rate. It is true that for 
two 3 ear. 2 , since the passing of Act I of 
1914, there is a slight increase and Rs. 5 
Over the exact amount of rent of rate 
which would be payable under the first 
paragraph of section 8 of that Act. But 
it would be more reasonable to suppose 
that this increase is due to a mistake in 
calculations which are obviously compli¬ 
cated but had to be made with a view 
to determine the exact amount payable 
under paragraph 1 of section 8 than to pre¬ 
sume that by payment of Rs. 5 and odd the 
defendant was accepting a liability for a 
sum of Rs. 51, per year. B e that as it 
may, the construction whit h 1 am pi cing 
on paragraph II of the w jib-ul arz is, as 
I have shown abo\e, strongly supported 
by the conduct of the parties. It is a 
well known rule of interpretation that in 
a case where there is any ambiguity in 



ENDIAN CASES; 


VoL 75] 

KAPURA V . ARJUN SINGH. 

the terms of a document there is no safer 
guide to come to a true construction than 
t 0 see how the parties have acted under 

that document. 

I, therefore, accept this appeal and modify 
the decrees of the Court below by reduc¬ 
ing from the amount decreed by those 
Courts a sum of Rs. 153-12-0. In other 
respects the decree of the Courts below 
will stand. The appellant will be entitled 
to his costs in all three Courts in pro¬ 
portion to the success of his plea just 
now decided. 

M. D. J. 

Appeal accepted. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 2774 of 1922. 

March 12, 1923. 

Present: —Mr. Justice Moti Sag.r. 
KAPUR\— Plaintiff— Appellant 

versus 

■ ~ ARJAN vSINGH—defendant— 

!$) Respondent. 

Evidence Act (I of 1872), 5. 115 —Contract 
Act (IX ofiS72),s. 11 —Specific Relief Act (/ 
of 1877), s. 41— Contract by minor — Fraudulent 
misrepresentation — Estoppel—Restoration of benefit. 

A plaintiff seeking to avoid a transaction on 
the ground that he entered into it during his 
minority is not estopped from setting up the plea 
of minority by reason of a fraudulent misre¬ 
presentation as to his age made by him at the 
time of entering into the transaction. [p. 269, * 
col. 2.1 

Mahomed Syedol Ariffin v. Yeoh Ooi Garh, 
39 Ind. Cas 401; 21 C. W. N. 257; (1917) M. W. 
N. 162; 19 Bom. L. R. 157; (* 9 l6 ) 2 A. C. 5751 
86 L. J. P- C. 15; 115 L. T. 564; 32 T - L. R. 678; 

! 3 I. A. 256 (P. C.) and Leslie Limited v. Sheill, > 
1914) 3 K. B. 607; 83 L. J. K. B. 1145; in L. 
f. 106; 58 S. J. 453; 30 T. L R. 460. followed. 

Wasinda Ram v. Sita Ram, 59 Ind. Cas. 393J 
t L. 389; 51 P. W. R. 1920, distinguished. 

• A plaintiff in such a case, however, cannot 
avoid the transaction without restoring the bene¬ 
fit received by him thereunder. 

• 

Second appeal from a decree of the 
District Judge, Ludhiana, dated the 
1st April 1922, affirming that of the 
Munsif, First Class, Samrala, District 
Ludhiana, dated the 14th December 

X02X. 


Mr. Bishen Narain, for the Appellant. 

Mr. Anant Ram, for the Respondent. 

JUDGMENT.-—The plaintii' in this ease, 
seeks 10 set asii.e a s.Je-detd executed 
by himself on the 7th of October 1919 
in respect of cestain lands at Mauza 
Sihcil* in the S.mrala Tahsil of the 
Ludhiana District in favour ol the 
defendant on the ground that he was 
a minor at the time the sale*deed was 
executed. Both the Courts below have 
concurrently found that the plaintiff 
was guilty of fraudulent misrepresenta¬ 
tions as to his age at tl e time of the 
execution of the sale-deed, and that 
the defendant had been induced to enter 
into this transaction because of these 
false representations. It has according¬ 
ly been held that the plaintiff was 
estopped from setting up the plea of 
minority, and, vs a result of this finding, 
his suit has been dismissed in its 
entirety. 

The plaintiff has now come up in 
second appeal to this Court, ai.d it his 
been contended on his behalf that the 
finding of the Courts below on the 
question of estoppel is erroneous. In 
my • opinion, this contention is well- 
founded and must succeed. There is no 
doubt thjt in a recent case reported as 
Wasinda Ram v. Sita Ram (1) it has been 
laid down by a Division Bench or this 
Court that where an opposite party 
has been misled by false representations 
made by a minor, section 115 of the 
Evidence Act is applicable ana that the 
plea of minority cannot be beard. The 
anthority of this decision, however, is 
considerably shaken by two recent cases* 
one decided by their Lordships of the 
Privy Council and reported as Mahomed 
Syedol Ariffin v. Yeoh Ooi Gark (2) and the 
other a decision of the King's Bench 
Division of the High Court of Justice in 
England and reported as Leslie Limited 
v. Sheill (3). Iam doubtful if the learned 
Judges of this Court would have come 

(1) 59 Ind. Cas. 3931 1 L- 3»9I 5* P. W. R. 

Z920. 

(2) 39 Ind. Caa. 401; 21 C. W. N. 2371 (1917) 
M. W. N. 162; 19 Bom- L. R. 1571 (*9i6) a A. C. 
575J 86 L. J. P. C. 131 XI5 L._T. 3641 3a T* L. R. 
678J 43 I. A. 256 (P. C.). 

(3) (1914) 3 K - B._6o7J_83 L. J. K. B. XI43J 

hi U T, b 4ISI30 *. & R. 4#©. 
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to the conclusion at which they did it 
tlieir attention had been drawn to these 
two cases. Both these judgments clearly 
lay down that a case of fraudulent 
misrepresentation by a minor on the 
subject of his age cannot be given effect 
to, and that the plea of minority would 
prevail in spite of the minor’s fraudu¬ 
lent misrepresentation. In Mahomed Syedol 
Ari/fin v . YeohOoi Gark (2) their Lordships 
of the Privy Council observed “ Acase of 
fraud b3' the appellant ea the subject 
of age was set up, but it cannot be 
doubted that the principle recently 
given effect to in the case of Leslie 
Limited v. Shcill (3) would apply, and 
such a case Would fail.” In the 
latter case the leaned Judges ot Lie 
King’s Bench Division, while discussing 
the question of the non-applicability 
of the principle of estoppel in the case 
of a minor, observed “ To do other¬ 
wise would be nothing but enfoicing 
a void contract as it would be a 
simple thing for those who prey upon 
infants to obtain from them materials 
which could be used to support a 
charge of fraud quite as easy as 
obtaining the usual promissory-note. 
The result would be that the infant 
would have both to establish his in¬ 
fancy and to face a charge of fraud.’* 
In view of these authorities it is 
impossible to hold that section 115 of 
the Evidence Act is applicable or that 

minority cannot be successfully pleaded 
in this case. 

The minor, however, in this case is 
the plaintiff and seeks to set aside 
the sale-deed without restoring the benefit 
that he has received thereunder. This 
he is clearly not entitled to do. As 
held in Civil Appeal No. 1451 of 1922 
decided by me to-day, [Kapura v. Hardit 
Singh (4) ] the plaintiff must restore ti e 
price before he can get back the property 
in suit. 

v i accordingly accept the appeal in 
part and give the plaintiff a decree for 
recovery of the property subject to liis 
depositing in Court within three months 
of this date the sum 0 f Rs. 400, the 
consideration entered in the • sale-deed, 
for payment to the defendant. If he 

( 4 ) 75 I«kL Cas. atn (rt»3) A. I. R, <£.) SIO 


does so, the parties shall bear their 
own costs throughout ; if not, his appeal 
will stand dismissed viith costs. 

AppeU partly allowed . 

z. k . 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 8 of 1922. 

May 2, 1923. 

Present: —Mr. Justice Gokul Prasad. 
Musammal BAKHSHI and another- 
Defendants—Appellants 


versus 

HYDER KHAN -Plaintiff- 
Respondent. 

bL P- Land Revenue Act {III of 1901), s. 56 

Cess-—Amount payable by weavers for occupation 
of abadi site, nature of — Wajib-ul-arz, entry in, 
effect oj. 

The amount payable by the weavers of a village 
to the zemindar in respect of each handloom 
kept by them is in the nature of ground rent for 
the occupation of the site of the abadi. Tp. 271, 
col. i.] 

Abdul Hai v. Nathua, i A. L. J. 537, followed. 

The wajib-ul-arz of a village contained the fol¬ 
lowing clause: "Mohtarifa is realised from raiyats 
carrying on profession according to the agreement 
and is taken into account of the village income. 1 * 
The zemindar of the village sued certain weavers 
to recover the amount payable by them under 
this clause in respect of certain handlooms kept 
by them: 

Held, (i) that the suit was one for the recovery 
of ground rent for the occupation of the abadi 
site* [p. 271, col. 2.] 

(2)1 that even if the amount sued for be regarded 
as a ‘ cess” the clause in the wajib-ul-arz amounted 
to a sanction for realisation of the cess. [p. 271, 
col. 2.] 

Second appeal against the decree of the 
District Judge, Moradabad, dated the 22nd 
of August 1921. 

Mr. Kashi NaVain Malavlya, for the 
Appellants. 


JUDGMENT. —This is a defendants*appeal 
arising out o i a suit by the plaintiff zemindar 
against the respondent for recovery of a 
certain amount as an artisan cess, as the 
plaintiff himself calls it in paragraph 3 
of the plaint. The defendants are weavers 
and they have four handlooms. The plaintiff 
claims Re. 1 per handloom as artisan cess 
and says it is payable every year at the 
end of the month of June*, He gees on to 
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say that some years ago there was a 
criminal case between the zemindar and 
weavers and since then all the weavers have 
formed a clique and stopped tlie payment 
of the artisan cess. The present suit was, 
therefore, brought f 0 r recovery of Rs. 66 
as artisan cess from the joth of June 1919. 
The contention of the defendants was that 
they were licensees of the z< mindars and they 
settled long ago with the permission of the 
former zemindars without payment of any 
rent as artisan cess, and they constructed 
three houses and one loom house at their 
own cost; that neither they nor their prede¬ 
cessors in-title had ever paid any rent or 
cess, and that there was no such custom 
as was pleaded by the plaintiff; that the 
zemindars o c the village had improperly 
decided to assess rent on the sites of the 
houses and this was the way th*y had 
found out for enforcing this'illegal cess. 

In the Trial Court the suit was tried out 
on the ground that it was a suit for ground 
rent and the learned Judge of the First 
Court came to the conclusion that the ques- 
tion of the defendants' liabilitv to the 
plaintiff was concluded in the plaintiff’s 
favour because of a decree passed in a pre¬ 
vious suit between the predecessors-in-title 

of the parties to this suit and it accordingly 
decreed the plaintiff’s claim. 

The defendants went up in anneal ami 

thatthe^r*^ ° f the ^ C »" rt 

that the previous suit ol 1866 was between 

the anscestors of the parties to this suit 
and operated as res judicata. They further 
pleaded that there was no proof of the re¬ 
ceipt of artisan cess after the year T RKK 

a ! ld i th , e ;l Uit Was titne barred. They also 
pleaded that no suit for artisan cess could 
lie without the sanction of the Government 
and that the custom set up by the plaintiff 
had been negatived. The learned Judge 
of the lower Appellate Court fixed an •mini- 
us issue to the following effect. "Whether 
\ . appellant was liable to pay the rent 

sdt med -” has found that Previous 
m was between the predecessors-in-titje 

it, “e partms to this suit and that the decree 

J* taat su it was for rent at Re. i per 

S”' . ° n tte question of a srit 

the n8 o ma ntaiUab]e without the sanction of 

that vI? Vernirient he caule to the conclusion 

rent !lw < 2 llou,lt: was not a cess but ground 

w *uch was realisable from such of the 
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residents as were not cultivators and carried 
on some other occupation. He also went 
on to say "The x ajtb-ul-arz clearly records 
that moli tar if a was realised in this village.” 
On these findings the learned Judge coil- 
firmed the decree or the Fiist Court and 
dismissed the appeal. 

The defendants come here in second 
appeal, and I have had the disadvantage 
of hearing this appeal ca; parte, the respond¬ 
ent not being represented. I have looked 
at paragraph 12 of the wajib-ul-arz and the 
relevant portion runs thus : "Mohtarifa is 
realised from raiyals carrying on profession 
according to the agreement, and is taken 
into account of the village income.” This 
entr\ in the wajib-ul-arz of 1869 supports the 
plaintiffs case and, in my opinion, amounts 
to a sanction for realisation of this item, 
even if it comes within the meaning of the 
word ‘cess’. I hold, however, in accordance 
with the view taken in the case of Abdul 
Hai v. Nathua (1), that this is not really a 
cess. Whatever the parties might choose 
to call it, it is really ground rent charged 
from the various artisans in the village 
according to the number of handlooms they 
have kept and is really a ground rent for 
the occupation of the site of the abadi. 

I accordingly confirm the decree of the Court 
below and dismiss this appeal but without ‘ 

costs as the respondent is not represented. 

2. 


(1) 1 A. Iy. J. 537. 


Appeal dismissed. 
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Price fixed or paid in good faith, proof of —Onus—- 
Payment, meaning oj — Market'value, method of 
determining — Test. 

The onus of proving that the consideration for 
a pre-emptible sale entered in the sale-deed was 
fixed and paid in good faith, rests solely upon 
the vendee and it rests upon him from the very 
outset and not by reason of the burden having 
shifted by evidence, slight or otherwise, pro¬ 
duced by the pre-emptor. [p. 274, col. 2.] 

Gulab v. Ram Singh, 102 P. R. 1890, followed. 
The word “ payment ” means more than a 
public transfer of cash from hand to hand- A. 
genuine payment implies that this transfer is 
permanent and real and that the vendor is 
really parting with and the vendee really acquir¬ 
ing something of value, [p. 276, col. 1.] 

A reference to record sales is a very unsatis¬ 
factory method of determining market-value and 
the results of such a calculation should be 
regarded with the utmost caution, [p. 277, col. 2.] 
A calculation based on an actually existing 
lease is certainly one of the best methods 
which can be adopted for calculating the market- 
value of the leased property, [p. 27a, col. 1.] 

The price proved actually to have been paid 
is the best test of market-value, [p.2 78, coL i.J 

Further civil appeal from the judgment 
and decree passed by the Divisional Judge, 
Peshawar, dated the 30th August 1921, 
modifying the decree passed by the 
District Judge, Peshawar, dated the 31st 

May 1921. r it 

Mr. Saad-ud-din, K. B., for the Appellant. 

Mehta Mangal Sain and Mian Zia ad¬ 
din, for the Respondent. 

JUDGMENT.— The material facts of this 
case are these. On the 7th of February 1920 
Sherdilt a proprietor in Takhtabad Awal, 
a village situated in the Daudzai tract, 
in the Peshawar Tahsil, executed a sale- 
deed by which he transferred an area 
of 634 kanals and 5-12th of the mianas 
or houses connected with the whole estate 
to two vendees Gulmir and Saiyid 
Manawar Shah for the ostensible sum of 
Rs. 10,000. The joint vendees are shown 
to have been contractors in partnership. 
Gulmir is a Kukikhel Afridi, living in 
the transborder tiact adjoining the 
Peshawar District, and Saiyid Manawar 
Sbah is a contractor of Wadpaga near 
Peshawar City. The sale-deed was 
registered on the 16th of February 1920 
and on that day a sum of Rs. 10,000 was 
actually paid over in cash by the vendees 
to the vendor in presence of the Sub- 
Registrar of Peshawar. The present suit, 
which was instituted on the 14th February 
1921, is lodged by Abmadji Khan, one 
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of the proprietary body of Takhtabad, to 
pre-empt the sale on payment of Rs. 6,50). 
The right of the plaintiff to pre-empt is 
not de lied. The pre-emptor claims that 
the ostensible consideration, Rs. 10,000, 
was not fixed in good faith, but was 
recorded merely to defeat pre-emption. 
He alleges also that it was not paid in 
good faith, inasmuch as a sum of Rs. 3,500 
was immediately returned to the vendees 
and that the balance of Rs. 6,500 was all 
that actually changed hands. He claims, 
under section 22 of Act II of 1905, on 
the ground that the ostensible price was 
not fixed or paid in good faith, to pre-empt 
at the market-value, and he claims, 
following judicial precedents, that the 
best test of this market-value and that 
which should override all other considera¬ 
tions, is the amount proved to have been 
actually fixed and actually paid between 
the parties to the transaction. The 
contention that Rs. 3,500 were immediately 
returned to the vendees, rests .mainly 
upon the fact that on the same day that 
the s.tle was executed, a bond was executed 
by two relatives of the vendor in favour 
of Gulmir, one of the vendees. It is 
alleged that this bond was for Rs. 3,500, 
and that its execution represented a 
guarantee that the vendor would be 
obliged to return that sum of money to 
the vendees immediately after registration. 
The bond in question has not been 
produced, and it is sought to be proved 
by the production oi the deed-writer's 
register. The Trial Court held that 
Rs. 3,500 had been returned by the 
vendor to the vendees, and granted the 
plaintiff a decree for pre-emption on 
payment of Rs. 6,500. The Divisional 
Court, on appeal held that the ostensible 
consideration of Rs. 10,000 represented 
approximately the market-value of the 
laud, the Patwari having shown that on 
the average of five years recorded sales 
the market-Value would be Rs. 10,65!, 
that there was nothing to show that 
Rs. 3,5oo had been returned to the 
vendees, and that the sum of Rs. Ic b°°° 
must be treated as having been both 
fixed and paid in good faith. It, therefore, 
granted the plaintiff a decree * cr 
pre-emption on payment of Fs. 10,000, 
The plaintiff appeals to this Court. 
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I have heard Counsel at considerable 
length upon the issues involved in this 
case, and I consider that it is one which 
has a certain importance as a precedent. 
There are two questions involved in 
which I consider tnat the learned 
Divisional Judge has not truly appreciated 
the met.iod in which such suits should 
be dealt. with. Tile first question is 
whether, in dealing with a registered sale- 
deed of thisnature, the onus of proviugthat 
the consideration entered in the deed was 
not fixed and not paid in good faith rests 
upon the plaintiff pre-emptor, or whether 
It is for the vendee in the first instance 
to show that the ostensible consideration 
was fixed in good faith and that it was 
actually paid. There has undoubtedly 
been a certain conflict of opinion between 
Judicial Authorities ou this subject, or 
there has been, perhaps, less a conflict of 
opinion than a variation in tie manner 
in which s.ich transactions are regarded. 
The course of judicial rulings on tlis 
subject is dealt with on pages 377, 378 
and 379 of Mr. Ellis's Law of Pre-emption 
in the Punjab, 4th Edition. One of the 
earliest rulings o,i this subject was that 
passed in 1864 (W. R. January—July 

1864, page 304) [Sheikh Mahomed Noorul 
Hossein v. Sheikh Hyier Buksh (1)] w ich 
laid down very definitely that, w ar 
a party claiming a right of pre-v op¬ 
tion impugns the correctness .d tie 
price stated in the deed of sale, the 
onus probandi is on him to sbo^ tn t 
the property had in fact bee., solo 
below the stated price. The High Court 
of Allahabad dUsented from this ruli .g in a 
number of subsequent judgme ts on the 
ground that the principle had oeen stated 
ii too unqualified terms. Th- t_- . e cy 
of the learned Judges of th t High C urt 
was to regard the onus as resti g noon 
the plaintiff in the first instance, but 
resting, one might say, in a very light 
degree. It appears to have been an 
a:cepted principle that very slight evi¬ 
dence was ordinarily sufficient to shift 
the onus from the pre-emptor to the veil dee. 
Oi the other hand, t.ue principle was 
affirmed again in another ruling that, 
prlma facie, the consideration in the sale- 
deed is to be taken as the true considera- 

l 1 ) W, Rj 1864, 304, 

W 


tion [Bhagwan Singh v. Mahabit Singh 12), 
Sheopargask Dube v. \Dhanraj Dube (3), 
Tawakkul Rai v. Lachman Rai [\) t Agar 
Singh v RaghurajSingh (5) and Abdul Maj 1 d 
v. Arnoldk ( 6)]. As against these rulings, 
there is a well known and important 
judgment, published as Gulab v. Rant Singh 
(7), which appears to me to deal with the 
situation from an aspect which lias been 
frequently overlooked. In that judgment 
Sir Meredyth Plow den remarked, It is 
evidently desirable to place the question 
of burden of proof on a sound footing. 
The price entered in a deed of sale whether 
registered or not, is no evidence whatever 
as between a pre-emptor ana the vendee that 
that price was paid. It is some evidence 
between the vendor and the vendee who 
are parties to the deed, but the pre-emptor 
is a stranger. The particular iact whether 
the price so entered was paid is a fact 
especially within the knowledge of the 
vendee, and when the suit goes into 
Court, the vendee is the person who 
wishes the Court to believe in its exist¬ 
ence and, consequently, under sections 
103 and 106 of the Evidence Act the 
burden of proving that the price entered 
was paid lies upon the vendee as against 
the pre-emptor. The rule of law is pei- 
f - ctly rational and just in reference to 
t > c c aption cases". I11 other words, this 
1 ■;* g seems almost to stand alone in 
rcCi^. izing the fact that the pie-emptor is 
no party whatever to the execution of the 
deed, and that he cannot be prejudiced 
by statements which were made by persons 
beyond his control and who may even le 
regarded as potentially hostile to him. 
T..ere is yet another aspect of tne case 
which, in m> opinion, cannot possibly be 
o .^rlookev. > Courts of Law. The Law of 
Pre-emption ..as now been in force for a 
number of ye^rs, and in districts, such r.s 
the Peshawar District, where pre-emption 
cases are extiemely common and may be 

(2) 5 A. 184; A. W. N. (1882) 213J 3 Ind. Dec. 
(n. s.) 154. 

(3) 9 A. 225J A. W. N. (1887)39; 5 Ind. Dec, 
(N s.) 584 

( 4 ) 6 A. 3441 A. W.N. (1884) iio| 4 Ind. Dec. 
(n. s.) 23. 

( 5 ) 9 A. 4711 A. W. N. (1887) c 5l 5 Ind. De;. 

(n.s.) 75 i# 

(6) 29 A. 618; 4 A. L. J. 53 U A. W.N. (1907) 
202. 

(7) 102P.R.1890, _ _ 
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numbered by tens of thousands, it may 
almost be said tnat no deed of sale of 
pre-emptible properly is ever drawn up 
without some eye to a possible suit of 
pre-emption. No doubt, this situation 
has bee.» created gradually, and it is only 
in recent years that the cumulative effect 
°* co lsiderations of this nature has be- 

a universal custom. 
Bat it would be idle any linger to attempt 
to overlook the fact that such a custom 
no.v exists. I cannot help feeling that 
Courts in this Province are failing to 
face the position . with that directness 
which is really required, possibly because 
it can hardly be stated in its crudest 
loim without some unpalatable reflection 
upon the enaracter olthe public concern¬ 
ed a .a of the situation which has been 
c e t ted by the existence of the law. Indeed 
t ie custom of protecting sales from pre- 
e nption by m.iltifarious devices has been 
to sjui} extent encouraged by judicial 
pronouncements. It has been laid down 
iro n time to time, for instance, that the pre¬ 
emptive right is an onerous right “ which 
may be defeated by all lawful means.’* 
It would be superfluous to discuss here 
a theory whicn doubtless attempts to 
express a legitimate view, but which is to 
a large extent a truism. It might be said 
that any t.ff.ig oan ba lawfully defeated 
if the means employed are themselves 
liwful. Any theories or conflicts of view 
upon this question are beside the question. 
At the most they relate onlv to the 
respective qual ties of the plaintirt and 
tne vendee, and the creation, existence, 

? r r . disappearance of the right to pre-empt. 

They hive no bearing upon the simple 
question of fact as to whether an ostens- 

lit , P - r ' Ce , ri bas “ fi«d or paid in good 

tditii. The Act co.1 templates that the 

pre emptor may aecliae to recognise a 

price not so fixed 0 r paid, „nd no mere 

device or misrepiesentati 0 n, however “law- 

, c deprive him of this statutory 
right. If such devices are shown to be 

I employed ' wl ‘er, other means 

of deieating pre-emption are n 0 t avail- 

a fie, it is only logical to throw t,.e onus of 
pro ’liig good faith upon tne p c rso. in 
whose particular knowledge it lies There 
are re-or Jed rulings of this Court which ap¬ 
pear to me to give some colour to the 


attitude ordinarily adopted by Courts. For 
instance, in a published ruling of this 
Court, J. R. 92 of 1917, my learned pre¬ 
decessor remarked, “At ti e some time 
I fully endorse the Additional Divisional 
Judges view that, where inala fiues is 
alleged, it lies on the* person who makes 
the allegation to establish it. Thus, if the 
plaintiff in a pre-emption suit alleges that 
the price was not paid and fixed in 
good faith, he should be called upon to 
prove this.*' I confess that I can only 
dissent from this view. It appears to 
me to overlook the very just exposition 
of the law which was laid down by Sir 
IVieredyth Plowden in Gulab v. Ram Singh 
(y) and it also overlooks the universal 
existence of the custom to which I have 
alluded above. In other words, I 

mast state definitely my opinion that the 

onus of proviug that the consideration for 
a pre-emptible sale entered in the sale-clef d 
was fixed and paid in good faith, rests 
solely upon the vendee, and that it rests 
upon him from the very outset and r.ot 
by reason of the burden having shifted by 
evidence, slight or otherwise, produced 
by the pre-empt or. 

The other question which I have alluded 
to as important, and which I think, hfs 
been at least partially overlooked by tl e 
learne 1 Divisional Judge, is the proper 
method of ascertaining the market-value 
of land. Courts in this Province have 
been long accustomed to adopt the 
routine method of calculating this price 
upon the average of five yearly sales. 
Six meth- ds of determining the market- 
value are given in section 27 of the 
newer Punjab Act I of 1513 (which, 
though not in force in this Province, 
may well be taken as a guide based 
upon long experience), and it may be 
remarked that a computation by prices 
realized in previous sales is the 6tli or 
last of these methods. What appears con¬ 
sistently to have been overlooked is that 
practically every one ol the recorded sales, 
upon which such calculation is based, is 
vitiated by exactly the same consider- 
tions as have\itiated the transaction in 
suit. If the fact be faced that the cus¬ 
tom of inflating the ostensible price in 
pre-emptible s-les is extremely common, 
we are really dealing with nothing moie 
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thm a record in which many prices 
have been' so 'inflated. This w s recog¬ 
nized by’the Panj .b Chief Court as 
long ago as in 1898 (vide Ramsukh Das 
v." r "FaZil-ud-dU' (8). The market- 
value of land in pre-emption suits Is 
usually relevant in two ways. It is re¬ 
levant in 'the first instance simply _as 
evilence as to whether a certain price 
has or has not been fixed in good 
faith.' It is also relev .nt, when that 
price carnot be accurately determined, 
as showing the price at which the 
Court 3u 11 decree pre-emption. I may 
rem.itk that in his judgment the learn¬ 
ed Divisional Judge has devoted very 
little attention to the accuracy of the 
m rrket-v'aluc. He li .s noticed, in passing, 
that the market-value, as brought out 
by the Patwari’s calculation, is over 
Rs. 10 , 000 , but he lias treated this fact 
hs ot minor importance in view of the 
finding that Rs. 16,000 was the price ac¬ 
tually paid. Now, in determining what 
price was actually paid, the riiarket-value 
miist always be not conclusive, but cer¬ 
tainly important' evidence. It is, there¬ 
fore, to some extent to argue in a 
circle t6 use a market value, ascertained 
by any mea _s, as evidence of the price 
actually : paii 'a'd th.n to pass by the 
question of mirket-value 6s one of 
little import inc^ in view o i the finding 
that tue'simi sum wis .ctuilly p.id. I 
sly that this is, to some extent, argu¬ 
ing in a circle because 'the finning t. at 
the full sum was actuall> paid was ne- 
cessarily infiuence by t e a ss' mi tion t at 
t lht s m' ipp ox*mate!y rei rtsenteu the 
pnrket value: •"* . ' * 

It is low possib’e t a deal with the 
issue in tlie present case as to whether 
is. 16, Oil were xe' . .■*' paid in goou 
faith As cons.de ation for the sale. T> e 
o./iis, as I ha’ve feho vu, rests initially 
upon the ^ votrdee. ‘ “ Further, it rests 
fnote heavily u o . him' when, as in the 
present case, there wer’e no other means 
of 'defeating pre-epi t;On. It is cle r th t 
not” only 1 was ‘‘the 'Vile preemptible, 
but lat a 'suit J for pre-emption 
m'^st have been anticipated of at least 
its possibility recpgnised. I have been shown 


anoth er Case where the same vendee 
Gnlmir attempted to defeat pre-em* tion by 
putting up Ghulam Haidar as vendee and 
taki .g a mortgage from the latter. Pre¬ 
emption was, however, decreed to one 
Musammat Rakhmania, the transaction 
being held collusive. It is objected that 
this transaction was subsequent to the sale 
now in suit, but, as a matter of fact, 
it was only a few days later, and I con¬ 
sider th..t it is evidence to show the 
position of Gulmir at least as a vendee 
whose intrusion w..s prevented and had to 
be protected by some device. One might 
h-ive expected to find in the present 
case some attempt to protect the sale 
by manoeuvres such as mentioned above 
or by some-alleged agreement by way 
of waiver of pre-emptive right. The 
vendee, however, had no other means 
actually available except inflation of 
price. He has, therefore, to discharge to 
the full ti.e 0iius of proving that it was 
fixed and paid in good faith. 

" He seeks to discharge it in the first 
instance by tlie recital of the consider; tion 
in the sale-deed and by the fact that 
Rs. 10,000 undoubtedly changed hands in 
the presence of the Sub-Registrar.' The 
recital in the sale-deed is, is has been 
s iow.. at s a me lei.gth above, of no practical 
value a*.d does not in itself shift the 
onus. Tne payment of cash before ti e 
Sub-Re.^istr .r is “ import..nt. But here 
again we are confronted with a situation 
arising in the first instance from jucicial 
rulings an.' gradually crystallized bv 
custom. In t: e ruling .Jt J e p nj.'.l Chief 
Court qdoteci aboVv. [Gulab v. Ram >ihgh 
(7)] t at portion of tie \ rice which lad 
been paid i . 'cashbefore t'e Sub-Registrar 
W3s -.done ccepteu s v dio, the alleged 
private payments be ng ruled out.' It 
has b en'argued, with some'‘justice, by 
t .e learned Cotinsel for the appellant, 
th.t the^u ’gment in question w? s largely 
responsible for the practice which long 
obtained both in the Punjab and'in this 
Province, of regarding payment before 
the S ib Registrar as ecu elusive. Unfor¬ 
tunately, however, a rule of thumb 
method ot ascertaining facts is inevitably 
exploited, and there can be no possible 
doubt that the public have adjusted their 
methods in order to profit by what is 

. . • T - XCii i- a- 
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believed to be the attitude of the Courts. 
Cases too numerous to mention have come 
to notice in which among various items 
composing consideration, that of payment 
made before the Sub-Registrar i s not the 
least but the most opeu to suspicion. The 
word “payment*' means more than a 
public transfer of cash from hand to hand. 
A genuine payment implies that this 
transfer is permanent and real, and that 
the vendor is really parting with and the 
vendee really acquiring something 0 f 
value. When both parties collude to 
disguise a transaction, the physical 
manoeuvre of passing coins from one 
hand to the other is a device to trans¬ 
parently easy to be a conclusive test of 
payment. The view that the test is con¬ 
clusive is usually based on the argument 
that it raises a presumption which can 
only be defeated by the pre-emptor proving 
to the liilt that a particular sum was 
subsequently re-paid to the vendee. Now, 
it is obvious that the pre-emptor cannot 
possibly produce direct evidence 0 f a 
Secret transaction to which he was no 
party and in which precautions were 
taken to avoid his k lowing Q f it. In 
other words, to regard the transfer of 
cash before the Sub-Registrar in this 
manner is merely to make such transfer 
a conclusive test. In my opinion, a 
presumption of genuine payment certainly 
arises but arises purely from one fact, 
and that is that the vendee would not 
risk letting a large sum of cash remain 
even temporarily with a person n 0 t 
entitled to it unless he had some guaran¬ 
tee that he would get it back again. The 
pre-emptor, therefore, can rebut the pre- 

sumption,^ he can show, not necessarilv 
that the sum was re-paid (a fact beyond 
the possibility of his knowledge) but that 
some guarantee existed which Would be 

l Qt enforce re-payment. This Is 
what he attempts to do i n the present 
case. He alleges that two near rekK of 
the vendor, Alam Khan and Dilawar 
executed, simultaneously with the deed of 
sale, a b 0 na for Rs. 3 , 5 ooin favour 0 f one 

of tne vendees Galmir, the possession of 

whiCu enabled the vendees to force the 
vendor to return to them a similar sum. 
Ine bond itseli is not forthcoming, a nd 
in this connection it is important to notice 


1 * 0*3 

that Alam Khan and Dilawarare, from the 
evidence,clearly endeavouring to support 

• i ., * , o > on the other hand, 

sides with the pre-emptor. The vendee 

eventually admitted that a bond Was 
executed by Alam Khan a n d Dilawar 
in his favour on the same day as the sale. 
The bond was written Py the writer of 
the sale-deed, and witnessed by the same 
persons. It is entered in the deed-writei's 
register but the amount is there shown 
as Rs. 1,500. On the other hand, the deed- 
stamp is Rs. 15 sufficient for a bond of 
Rs. 3,000 but not for one of Rs. 3,500. The 
serial numbers of the bond and sale-deed 
are Nos. 106 and 107. Tiie perioa for re¬ 
payment of tne loan advanced on the bond 
Was apparenth a week. Now, the most 
suspicious feature of the transaction relat¬ 
ing to the bond is the attitude adopted by 
the vendee himself. It was only after 
considerable prevarication that he ad¬ 
mitted that the bond had. been executed 
at all. He then s..id that he did not 
remember for wi at amount it was execut¬ 
ed, but that the money had been 
certainly r-epaid and the bond returned to 
tne executants. He admitted that the 
money had been ad vanced from the joint 
funds belonging to the firm in which he 
aud the co-vendee M-mawar Shah were 
partners. He said, however, that he could 
not produce the accounts in question as 
they had been destroyed on dissolution. The 
evidence of Alam Khan on the subject 
shows clearly that he is on the side of 
the vendees and that he is endeavouring 
to assist them. Nevertheless, he admits 
that the bond was for Rs. 3,500, but says 
that only Rs. 3,000 were obtained under it. 
He puts forward the rather belated ex¬ 
planation that the money was raised by 
him and Dilawar Khan for the purpose 
of purchasing Some land from one Ghulam 
Rasul. It has been shown that the 
latter sale took place on the 3rd of 
March 1920, about a fortnight after the 
bond was executed, and Rs. 2,500 were 
paid before the Sub-Registrar. At the 
same time, this explanation is most un¬ 
convincing. If the money was really raised 
for the sale, it is difficult to see how it 
could have been re-paid either before or 
almost simultaneously with the sale, and 
the whole story has to me the appearance 
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cf-an afterthought which was not put 
forward by the vendee Gulmir in the first 
instance. I am forced to the conclusion 
that th's bond was inseparably connected 
with the sale now in suit, and that a 
deliberate atttempt was made to conceal 
its existence in the first instance, because 
it was realized that it might disclose the 
roil facts of the transaction between the 
parties. The vendee has chosen to say 
that he cannot even recollect the amount 
eoverei by this bond. As it was written 
on a stirnp of Rs. 15 in value, there is a 
strong presumption, even as against the 
entry in the deed-'-' riter’s register, that it 
was actually for Rs. 3,000. We also lux'e 
the very important admission of Alam 
Kian, who is nevertheless seekiig to 
support the vendee, that the amount 1 aid 
under it was Rs. 3,000. I am afraid that 
I cannot agree with the learned Divisional 
Judge where he re 11 .rks, “The executes 
of the bond are distant connections of the 
vendor. Dilawar is the son of his materncl 
aunt and Alam Khan is his maternal uncle. 
There is no reason t 0 suppose that they 
hal any sufficient motive to make them¬ 
selves a party to a fraud to defeat 
pre emptors/’ Devices of this kind are 
unfoituuately too common to be re. aided 
as frauds which the relatives of parties 
to a pre-emptible sale would hesitate to 
perpetrate. There is nothing in the least 
improbable in Alam Khan and Dilawar 
having colluded with the vendor and 
vendees to give a guarantee that a certain 
portion of the ostensible price should be 
immediately refunded. I can only regard 
the facts connected with this bond as 
raising a strong presumption that Rs. 3,000 
out of the sale-money were intended to 
be immediately re-transferred by the 
vendees to the vendor; that it formed a 
guarantee for this transaction, and that 
the guarantee was duly acted upon. 

But even the above presumption might 
be rebutted if the vendees were able to 
show* that the sum of Rs. 10,000 repre¬ 
sented, nevertheless, a price not incon¬ 
sistent with the market-value of the land. 
They are perfectly entitled to show this 
and eve,) to contend that any excess over 
the market-v.ilue represented a “fancy 
price** which they were ready to pay for 
personal reasons. The validity of fancy 


prices has been recognized by Judicial 
Authority, and we are not dealing at this 
stage with the question of market-value 
os determining the price of pre-emption, 
but its bearing upon the question of what 
sum actually changed hands ns the price 
of the transaction. Now, I have already 
alluded to the unsatisfactory nature of 
determining market-value merely by a 
reference to recorded sales. 1 consider 
that Courts should regard the results of 
such a calculation with, the utmost caution. 
We have, in the present ca se, one excellen t 
test of market-value which appears to have 
been entirely overlocked by the Divisional 
Judge. The property in suit was ad¬ 
mittedly leased for a period of 5 ) cars for 
Rs. 250 per annum by a deed dated the 20 th 
of January 1910. When the present sale 
was concluded, thisle ise had still four years 
to run. To capitalize the value of a lease, 
16 years’ purchase was taken on one 
occasion by the Allahabad High Court. 
Cases have been before the present Court 
in which 20 years’ purchase has been 
taken as a guide. The latter calculation 
is in most coses undoubtedly too high, as 
it assumes that a vendee will only get 
a return of 5 per cent, on his outlay. 
We may reasonably take into account, 
however, the increase in the value of land, 
and the anxiety of the vendees to acquire 
it. To assume that the value has doubled 
since 1919 would certainly be to exag¬ 
gerate the enhancement of values. It 
must, further, be remembered that 
when the sale was effected, the lease had 
still four years to run, and that, if the 
vendees really paid Rs. io,oco for it, 
they would be getting at least for four 
years the wholly inadequate return of 2^ 
per cent, cn their outlay. The vendees, 
one of whom is a contractor of 
Peshawar City, would not have haa tie 
least difficulty, as a matter of lact, 
in investing their money on perfectly 
reasonable security at rs high interest as 
12 per cent. It seems to me, therefore, 
practically impossible that they could have 
paidRs. to.ooo. In arriving at the market- 
value, we may go as far as to assume that 
the annual income expected from the land 
nas risen from Rs. 230 per mensem to 
Rs. 500 per annum. Following the most 
reasonable basis of calculation which lias 
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been adopted in such cases, a capitalized 
value of 16 years’ purchase may reason¬ 
ably. be taken. This would imply a 
market-value of Rs. 8,000. But as against 
this, the fact must be set off that* the 
vendees could not for four years obtain 
more than 250 per annum. So far, therefore, 
as this method of calculation is concerned, 
the approximate market-value would be 
about Rs. 7,000. 

A calculation based on an actualty 
existing lease is certainly one of the best 
methods which can be adopted. A cal¬ 
culation on the basis of land revenue 
may, however, be also legitimately con 
sidered. The revenue assessed on the 
land in suit is Rs. 86-3-9. Various ratios 
between land revenue and market-value 
have been adopted from time to time by 
the Chief Court of the Punjab. In 
1901 65 to 72 times the revenue was 

taken as a basis. Since then a proportion 
of 80 or 90 times was taken in 1908, 
100 times in 1912, and 190 times in 1-.20. 
I believe, as shown by other cases which 
have been before this Court, that the 
latter catenation is not a safe guide for 
the North-West Frontier Province. A 
hundred times the revenue may n ,t be 
far short of the mark. This would make 
the. value Rs. 8,600. But the fact .must, 
again, be taken into account that the 
land was encumbered with a lease which 
had still four years to run, and lam, again, 
forced to the conclusion that Rs. 7,010 
was in excess, rather than in defect of 
the market-value. I consider, therefore, 
that the vendees have by no means 
succeeded in rebutting, the presumption 
raised by the existence of the bond 
alluded to above that Rs. 7,00:? was the sum 
which actually and permanently changed 
hands. 

When it has once been found that the 
price was not fixed or paid in good faith, 
the Court has to decree pre-emption at the 
market price. I agree, however, with the 
view taken by the Divisional Judge, and it 
is one which is supported by a consensus 
of Judicial Authority that the pri<;e proved 
actually to have been paid is the test 
test of market value. As I have held that 
the price paid was Rs. JPoc. f this sum 
will be taken as the market value on which 
pre-e uption is to be decreed, 


On the above findings I accept this 
appeal to the extent that the price for 
pre-emption be reduced from Rs. io,oco 
to Rs. 7,coo. The plaintiff sued to 

pre-empt for Rs. 6,ooo, and it would tb 
inequitable to grant him costs on mere 
than th.e above sum. The defendants- 
vendees will pay the plaintiff's costs in 
the Courts below upon a sum of, Rs. 6,500, 
and in the present appeal upon Rs. 3,000. 
d. Appeal aecepte'.i. 


PRIVY COUNCIL. 

Appeal trom the Calcutta High Court. 

March 3, 1921. 

Present :—Lord D’ l.ediu, Lord Sh w, 

Sir John Edge, Kt., and Mr. Ameer Ali. 

KSHETRABASHI MAHANTI— 

D efe nd ant—Appel t an t 

1 ersus* 

RATNAKAR MAHAPATRA ANDOTHEFS 
—Plaintiffs—Respondents. 

Bengal Tenancy Act {VIII of 1885), 5. 174 
—Orissa Division—Sale for arrears of rents. 174, 
applicability of. ...... 

The provisions of section 174 of the Bengal 
Tenancy Act apply to the sale of a holding for 
arrears of rent in Orissa. / 

In Orissa, section 174 of the Bengal Tenancy A,ct 
applies to suits that originate in the Civil Courj, 
as well as to those that originate in the Collector's 
Court under the law as it stood in Oritea before 
the section was there introduced. 

Baikal Parida v. Jogendra Nath... Bose, xi 
Ind. Cas.239; 14 C. I,. J. 168; 16 C. W. N* 511, 
approved. 

Appeal from the Calcutta High Court. 

. JUDGMENT. 

lord Dunedin.— On ti t 12th Ja uarj 
1907, a peisoii got a decree for i.nears 
in respect of rents of lu.ds in O r is?a. 
11 respect of that decree, tl e lands 
were sold on tie 27th June 1907 . and 
on the 27th September 1907 the father 
of the appellant, wlfcm he now repre¬ 
sents, was declared the purchaser. With 
i 1 thirty days thtreattcr, the judgmeit- 
debtor deposited the full sum and costs 
and accordingly on the 23rd December 
1907, the sale was set aside under the 
terms of section 174 of the Bengal Ten¬ 
ancy Act of 1885. Against th.it setting 
aside in ajpial was tnkei to the Col¬ 
lector, who reversed the judgment of the 
Divtitv Collect ,r and confirmed the sale. 
An appeal from his decision was tfken 
to the Commissioner, who, on the 15th 
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July 1908, upheld the decision of the 
Collector, and on the 16th February 
1909, a sale certificate was granted. 
On the 26th May 1909, the present suit 
was raised in the Civil Court by tic judg¬ 
ment-debtor, and the Subordinate judge, 
taking the same view as the Commis¬ 
sioner had taken, by his decree dismissed 
the suit. An appeal was taken to the 
Calcutta High Court, and the Calcutta 
High Court dealt with it as follows:— 
“The point as to whether section 174 
of the Bengal Tenancy Act applies to 
s tie of a holding in Orissa is concluded 
by authority in the case of Baikal Par. da 
v. Jogendra Nath Bose (1), decided in 
this Court.” And they accordingly re¬ 
versed the decree of the Subordinate 
Judge. An appeal his now been taken 
to Kis Majesty in Council against the 
decree of the High Court. It is, there¬ 
fore, practically an appeal against tie 
judgment ii the case just cited. The 
whole poiht is this. The Bengal Ter a.icy 
Act, as originally passed, by section 1 
(3). did not apply to the Division of 
Orissa; bat by section 2 (2) it was con¬ 
templated that it might be eventually 
extended t 6 Orissa, and it is there enacted:— 

“Whei this Act is extended to the Divi¬ 
sion of Orisaor any pert thereof, such of 
those enactments as are in force in that 
Division or part, or, where a portion 
only of this Act is so extended, so much 
of them As is inconsistent with that por¬ 
tion, shall be repealed in that Division 
or part.” Besides that there is a get e- 
ral repealing section. I.i this section 
Act VIII of 1865 is not included among 
the Acts repealed. The Bengal Tenancy 
Act was extended to Orissa by order 
published in the Calcutta Gazette on 9th 
January 1967. 

Section 174 of that Act deals -vith 
applications to teet aside a sale. It says:— 

“Where a tenure or holding is sold for 
an atrear of rent due thereon, then, at 
any time within thirty days from tie 
date of sale, the judgment-debtor may 
apply to have the sale set aside, on h ; s 


depositing in Court,..... .the amount re¬ 
coverable under the decree " and so on. 
Then it provides that there shall be an 


t*) 11 Ihd. CAa. 239:14 C. I*. J; 168j 16 C. W. 
N.31X. 


order setting aside the s:»le. It is qu.te 
obvious that those words apply to tic 
facts in tlr's case, because the f mount 
was deposited within thirty days of tLo 
sale. The sale 1 cii.g in June J907 was 
after the extension to Orissa of the 
Bengal Tenancy Act. Accordingly, the 
whole argument really turns on tl is: that 
section 174 can only apply to suits 
that originate in the Ci'il Court, aid 
cannot apply to suits that originate in 
the Collector's Court under the law as 
it stood in Orissa before this section 
was introduced. Under the law ;s it 
stood in Orissa under Act VIII cf 1865— 
the sections need not be goi e through, 
because the result of them can be given 
quite shortly—the period is eight days 
for setting aside a sale like this instead 
of thiity. 

The matter was dealt with by the 
Calcutta High Court in the judgment 
already cited. They say at page 312 of 
XVI Calcutta Weekly Notes [Baikal Par Ida 
v. Jogendra Nath Bose (1)] :— 

“ It has keen argued t lat if the inten¬ 
tion of the Legislature was that tie ex¬ 
tension of any portion of the Bercal 
Tenancy Act would by implication operate 
as a repeal of the \ rovisions cf Act VIII of 
1865 (B. C,), mention would ha\e been made 
of the l itter Act in the First Schedule. 
In our opinion there isro force in this 
contention. ** Then they go on to say 
it would he meaningless to hold that 
section 174 of the Bei gal Tenancy Act 
has been extended to the Division of 
Orissa, but that it has 1.0 application 
to a sale held, tl ere under that Act. Their 
Lordships thii k that is plain common 
seise, and that to hold that section 174 
did not apply would really be to render 
the legislation meaningless. 

They will, therefore, humbly ad\ise His 
Majesty to dismiss the present appeal 
with costs; but tney add that, inasmuch 
as it has been represented to them that 
the par chase-money has not l een returned, 
nothing that they are here saying must 
be understood as in any way preventing 
an application to ti e proper Court in 
India for the return of the pur chase-money. 

Solicitor for the Appellant:—Mr. E. Dal - 
gado. 

W, c, a. & n. n. Appeal dismissed. 
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ALLAHABAD HIGH COURT. 

Ciyii v Revision Petition No. 13; of 19^ 

April 25, 1923. 

/ u ‘-Jr. Justice Piggott. 

/ •. 0.1»v a S A RAN—Plaintiff— 

Applicant 

versus 

KALI CHARAN and another—Defend- 
ants Opposite Parties. 

Agra Tenancy Act (11 of 1901), 5. 167_ Suit 

C ° 8 Hinf h r hy , Revemie Co**—Appeal—Revision 

— High Court, power of. 

Court lias, by virtue of the provision 
contained in section 167 of the Agra Tenancy 
. no Jurisdiction to entertain a revision peti¬ 
tion against the order of a District Judge refus- 

Asfistant CoU m t an - appeal . a 8 ailist a decree of an 
Assistant Collector in a suit of the nature speci- 

fied in the Fourth Schedule of the Act P 

V Ha,ba " S LaI • 35 

Pra ^P;. / r -J; - 3 ' PP- 291, 292, Jumna 

Prasad v. Karan S.ngh, 46 Ind. Cas. 338; 41 A. 28, 

o_, * / Jr 8:>9 T an , d Ga J Kumar Chandcr v. Syed 
Salaiuat Ah, 52 Ind. Cas. 756; 42 A 8 v 1 7 A I T 

I05 ^ : \ P - L - R - < A -> 41 followed. 7 " J * 

A. 23 Ind ' C3S - 32 ° : 12 

Ci v, l revision from an order of the 

District Judge, Cawnpore, dated the 10th 
of July 1922. y 

^ r - U; S ■ Bajpal, for the Applicant. 
Parties ^ Asthana ‘ f ° r the Opposite 

JUDGMENT.—This is an application ir 

r; U TV a1 ^ an order by which the Dis¬ 
trict Judge of Cawnpore re 1 used to entertain 
a petition of appeal presented to him 
against th; decree of an Assistant Collec- 

unrlJ t Jr A beyond q u «tion a suit 

under the Local Tenancy Act, JI 0 f 1901. 

oftlJTde H t- 1RU,a " y brou S ht - was a suit 

of the description covered by Serial No 36 
group C, of the Fourth Schedule to the'.aid 
enactment and under the provisions of sec¬ 
tions 150 and 154 of the said Act. It is 
possiMy a„ arguable point whether the 
pa ticular decree against which the petition 

■srVE.j-ss- s. 

instituted,"or whether 8 ft*couhl bTtfat"* 

-siKisfasS 

fell under the purview of Serial No o8of 
group C ol the Schedule already immtiWd 
being governed by the provisions of action 

J 5 ° 1 . 5 “ of the Tenancy Act. aiiV 

e v nt, the petition of appeal to the District 
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Judge invited him to take cognizance 
m the way of appeal,” within the meaning 
o section 167 ol the Local Tenancy Art 

a suit 90 ! 1 !? a matter il] of which 

a suit of the nature specified in the Fourth 

Schedule ol the Act, „ 0 t only might have 

been brought but had actually beef brought! 

t he DjstPct Judge held that the provisions 

o section 177 of the aforesaid Tenancy 

rhrt; ♦ f d,dnot S‘ ve Wm juris¬ 

diction to entertain the appeal. 

The application before me is in revision 

against an order returning the petition 

of appeal which followed upon the above 
mentioned decision. 

A preliminary objection is taken that 
this Court has no jurisdiction to take cog- 

o revdsin, 1 by Way of “ Petition 

that the 1 a " d c ° mmit ted to the view 
hv cognizance of this Court is barred 

readv referr 67 l°r * * T Wa! Tt «ancy Act al- 

for this r e . d to ' - 1 gave my reasons 
nLI/ conclusion m the case of Par ban 

Naram Singh v. Harbans Lai (1) Mv 

learned aS T SU i bSeqU fr! i . y ado P ted by another 
learned Judge of this Court in a decision 

reo C r t ,a 1'/° ll r ld itS '™ yinto the authorised 
reports, vide Jumna Prasad v. Karan Singh 

been dr,, 16 / ' 0 '’ S ’ de my attention has 

which lu V 0 f " umber of insta nces in 
which this Court has assumed jurisdiction 

as th p eerC J e r si ° n with orders such 
as the one now before me. Most of these 

tTem a n re t r rep ° rted a,ld 1 d ° not find any of 
them in the authorised reports. I am, how- 

‘, 0 , the case °f K esho Das v. 

ci frt f nd p / 3 )- Tbe jurisdiction of this 
Court to interfere in revision was, in this 

a " d •„ ' m ' Iar £.ases, taken for granted, but 
not judicially affirmed upon objection raised. 

r n th i s .4. s , tate of tiie authorities I might 
have felt disposed to refer the question of 
jurisdiction to a Bench of two Judges 
but I find that this has already been done,' 
The case of Gaj Kumar Chander v. Syed 
Salamat All (4) is one in which the ques¬ 
tion of principle, about which another learn- 
ed Judge of tins Court had dissented from 
me in Parbhu Nurain’s case (x) was e repress- 

y fr?« r ^d r “ BeilCh 01 two Judges for de- 
29 J) 35 Iud - Cas - 2 79 i 14 A. I,. J. 281 at pp. 291, 

(2) 46 Ind. Cas. 3381 41 A. 28, rfl A. I,. J. 859. . 

3 23 Ind. Cas. 320, X2 A. I,. J. 367. * 59 

, U.’p.^R.^A.) 7 , 5 £« 2 A - 831 17 A - I( - J - r0 "' 
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termination. The learned Judges have 
in terms adopted the view affirmed by 
me in Parbku Nara n’s case (i). I feel 
' bound, therefore, to hold that the question 
of the entertainability of this application 
is concluded . by authority. I hold that 
it is not entertainable and on this ground 
dismiss it with costs, 
z. k. Application dismissed. 
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Mymensingh, dated the 10 th of 
March 1919. modifying and affirming 
those of the Munsif, Second Court, 
Tangail, dated the 8th of December 1917. 

Bab us Daw .irla Nath Chuhrabutly ana 
Taraleswar Pal CJiO’cdhury, for the Appel¬ 
lants in Nos. 1244, 12.^5, 1247, 1248 and 
1249 and for tiie Respondents in Nos. 
1281, 1322 and 1323. 

Balms Mohettdra Nath Roy , Suren - 
dya Nath Ghosal and Haritada Gliose , for 
the Respondents in Nos. 1244, *245, 1247, 
1248 and 1249 and for the A\ pellants 
in Nos. 1281, 1322 and 1323. 
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CALCUTTA HIGH COURT. 

Appeals from Appellate Decrees 
Nos. 1244, 1245, 1247, i 2 d 8 > I2 49, 
i28i > 1322 and 13^3 of 1919. 
August 2, 1922. 

Present:— Mr. Justice Walmsley and 
Mr. Justice B. B. Gliose. 

In Appeal No. 1244 of 1919. 
Sheikh J ABED ADI and others— 
Defendants Nos. i, 9, 10 and ii 

—Appellants 
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versus 

PRASANNA. KUMAR NAG and 
another—Plaintiffs—and otbers- 
Defendants Nos. 2, 4, 5, 6, 7, 8 and 

—Respondents. 

Transfer of Property Act (IV 0/1882), s . 4 

applicability of—Sale by Hindu widow as owner- 

Sale-deed signed by sons—Sons, whether bound- 

Hindu Law—Widow, transfer by—Transfer to 
or voidable. J 

A Hindu widow having only a limited esta 
transferred as owner certain property of h 
deceased husband. The document of transfer w 
also signed by her two major sons. In a st 
cnallengihg the sale after the death of the wido 

tne transferee urged that, even if the sale by tl 

^ ?v? W 'r VaS Y° ld ', he ac quired under section < 

of the Transfer of Pronely Act title to the shar- 

of the sons who had signed the document: 

neia, that, inasmuch as the sons did not raal 

any erroneous representation arid did not profe 

nn^ r t!! Sf f r ' th f section m question did not app 
thoir shaJes! 18 ^ 166 ^ uotac ^ uire an 7 title 

Inttri«f^ 9fer a . Hmdu widow having a limite 
B l est ls . not vold but v °idable at the hands < 
reversioners and no body except the sai 

an^ll?f? S ° r P e ” ons Maiming through them hi 
y ight to question the validity of the transfer 

Appeals against the decrees of t: 

baoordiaate judge. Second Cour 


JUDGMENT. 

Walmsley, J.—Tue plaintiffs in the suits 
from which these appeals arise are Pi a- 
sauna Kumar and Chandra Kumar, sons 
of the late Krishna Kumar Nag; they 
instituted five suits, two of them relating 
to land situated ia Monza Balina, tlree 
relating to land situated in Monza, Dubail. 
In the first Court they won in the two 

suits relating t o Monza Balina while they 

lost the other three. That decision gave 
rise to five appeals, three by the plaint¬ 
iffs, and two by the defendants. In the 
lower Appellate Court, the defendants' 
appeals were dismissed, and the plaintiffs' 
appeals decreed almost in full. 

There are now eight appeals before us. 
Three are preferred by the plaintiffs, and 
they are in respect or that pait of their 
claim regarding the land in Mouza Duba.il 
which has been dismissed. They are 
Appeals Nos. 1281, 1322, 1323. ihe other 
five are preferred bv ti e defendants, tl ey 
are Nos. 1244, 1245 and 1247 relating to 
Du bail and Nos. 1248 and 1249 relating to 
Balina. The plaintiffs claim tie entire 
sixteen annas i.iterest in the land in Mouza 
Balina. Tuey say that they held it as 
Khatnar and enjoyed possession through 
bar.igadars until 1318 B. S. when tie 
defeudints began to interfere with their 
po session, and that the latter ait^r 
g tting themselves wrongly described as 
raiyais in the Record of Rights dispos¬ 
sessed them in 1320 B. S. 

The defendants say that the land in 
the suits belongs to the Baliati Balms, 
and that they, the defendants, hove been 
holding them as raiyats since 1309 B. $. 
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Ia regard to the land in Dubail the 
plaintiffs claim an interest of 3-cnias 13- 
gandas, and say that the plots descnbed 
iu the three suits were abandoned by the 
occupancy raiyats who held them, and 
that as those ralxats had not the right 
of transfer they attempted to take 
possession but were resisted by the 

defendants. 

Id these suits also the defendants pleaded 
that the land was the Khamar lard of 
the Baliati B ibus, and that they held the 

laud as raiyals under them. . 

Mauv questions were raised in the Courts 
below,* but it would be tedious to set them 
out, and Ido not think it necessary. It 
is enough to deal with the points pressec 

in this Coui t. . , . 

For the defendants it is urged in all 

their appeals tint the plain tint/ share 
is less than what they claim. Toe 
argument, however, is applicable only to 

the lands in Dubail, because the Counts 

below are agreed in tii.ding that the Bain.a 
lands lay ‘in the exclusive Khamar oi 
Krishna Kumar and of his sous after him. 

Tt is conceded that in the 3-r.mic s 13- 
gznias share of the taluk, Krishna Kumar, 
father of pi intiffs, had a share of ten- 
aim is while his brothel Ram Kumar had 
the remaining six-annas. That dnision 
was made by a deed of settlement in 
128? Ram Kumar died in 1283, leaving 
a widow Siva Sunderi ard minor son 
Kimini, and a daughter Mon Mohim, 
the child of an earlier wife. This dai ghter 
had t'vo sons Nilini and Jogendraat the 
time of R’.m Kumar's death, and later 
gave birth to three more sons Hv.rendia, 
S ircndra and Nateiulra. On the dry of 
Rim Kumars Sradh, Siva Sun deli sold 
two-annas out of Ram Kumar s six-annas 
to Krishna Kumar, and in 1286 she sold 
the remainder to him. On the first 
occasion she purported to be selling as 
guardian of the minor in order to provide 
for his maintenance. Iu the interval he 
died leaving his mother Si' e Sundari as 
his heir and in the second document she 
said that she was selling the property for 
her own wtnts. Siva Sindaii died ia 
1311. 

Ill 1306 Mon Mohim sold one-and a- 
half-annas out of Ram Kumar's six-auras 
to the Baliati Baous; her two elder sons 
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also signed the document, but Mon Mohinl 
purported to sell the share asowner. i 

In 1314 Moa Moluni’s five sons then 
bei ;g all of age sold the rem .iuiug four- 
and-a-half-annas to the plaintiffs, in the 
names oftleir wives. 

bor the defendants it is urged that 
Siva Suudaii having only a limited 
interest co.ild not confer tide on the 
plaintiffs, and that, therefore, the plaint¬ 
iff's purchased interest must be limited 
to the four-and-a-half annas bought 
fro n M011 Mohini's five sons, the rever- 
sioiers to Rira Kumar's estate on the 
widow's death. 

The plaintiffs, on the other hand,say (hat 
the most that can be urged against Siva 
Sundan’s sale is that tl.e transactions 
were voidable, and that as they have not 
been avoided by the reversioners, the plaint¬ 
iffs have secured a good title. 

The learned Judge in the Court below 
does not appear to have come t 0 a decision 
about the validity of the purchases from 
Siva Sundari: he regards such a finding 
as immaterial in view of the fact that 
the plaintiffs afterwards bought foiir-and- 
a-half-annas from the reversioners. In 
regard to the remaining one-and-a*half 
he holds that the Baliati Babus acquired 
a good title to the shares of Nalini a nd 
Jogendra who signed the deed of sale, by 
virtue of section 43 of the Transfer of 
propel Act. The shares of the younger 
brothers, who were not of age when ,M°n 
Moll ini purported to sell the share, did not 
pass, he finds, to the Baliati Babus,. and 
the latter did not take possession ol‘ them; 
so to that extent the plaintiffs can plead 
adverse possession. The result is that he 
fixes the plaintiff s share at fifteieh-anhas 
eight gandas, that is, ten annas by inherit¬ 
ance, four-and-a-talf annas by purchase 
from the reversioners and eighteen gandas 
by adverse possession. 

So far as the application of section 43 
of the transfer of Property Act is con¬ 
cerned, I think the learned Judge is 
clearly wrong : because the sons made 
erroneous representation and .did no 
profess to transfer : it was their mo he 
who claimed to be owner and Pf°* ess * 
to make the transfer ahd that shfe.nev 
was the owner of the property is u 
questioned. 
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.It follows that there is no halting 
place between fourt;eh-and-a-half annas 
and sixteen annas: and it is necessary 
to decide the question whether Siva 
Sundari’s transfers weie operative. The 
documents purport to have been exe¬ 
cuted for legal necessity, or, at any rate, 
for good cause and they are not void but 
voidable. The persons who are tntitled to 
seek to avoid them are the reversioners, 
but they have never done so, and it is not 
open to the defendants who do not claim 
through the reversioners to raise the ques¬ 
tion. I think, therefore, that the phi st¬ 
iff's father acquired good title by tl e 
purchases from Siva Snndari and tl at 
in consequence their share must be fixed 
at sixteen annas. 

The other question, affecting the Dubail 
lands only, is in regard t 0 the nature of 
the relief to be given to the plaintiffs. 
For the defendants it is said that if the 
Baln.ti Babus were in possession, not in 
denial of the plaintiff’s rights, ai.d if the 
defendants t >ok settlement from them n 
good faith, they, the < efendants, cam ot 
be ejected, am. the plaintiffs cannot g*.t 
anything m 0 re than the right to recover 
rent proportionate to their sh;.re. The 
Baliati Babus, however, were not entitled 
t 0 the, entire interest in the land, and 
they had no right to grant settlement to 
the defendants with regard to the share 
of the plaintiffs. The latter are, therefore, 
entitled to recover khas possession of the 
land to the extent uf tl eir share jointly 
with the defendants, and in view of the 
filming recorded above that shar e is not 
fifteen-amus eight gandas of three-annas 
thirteen gandas but the whole of three 
annas thirteen gandas. 

. The result is that ti e plaintiffs’ appeals 

^decreed with costs, that is to say, 

theii;threeSuits Nos. 2045, 2046 and 2049 

are decreed , with costs in all Courts and 

t ie defendant’s appeals are dismissed with 
c °sts. wU . 

(those, J. —I agree. 

* Suits decreed. 


BOMBAY HIGH COURT. 

Civil, Extraordinary Application 

No. 184 of 1921. 

June 15, 1922. 

Present:— Sir Lallubliai Shah, Kr., Acting 

Chief Justice, and Mr. Justice Crump. 

EAKSHMIBAI JAGANNATH JOSHI 

AND OTHERS—APPI.KANTS 

versus 

YESHWANT VITHAI, LAGKAR 

— Opponent. 

Civil Procedure Code (Act T' of 1908), 
O. XXII, r. 9, 0 . XXIII, r. 1— Limitation 
Act (IX of 19 8), s. 5 —Abatement of suit — 
Application to bring legal representatives on 
record—Setting aside of abatement, whether 

condition precedent — Limitation—Ignorance of 
chitige in period of limitation, whether excusable 
—Withdrawal of suit—Permission to file fresh 
suit when can be given. 

An omission to set aside tlie abatement of 
a suit before bringing on record the heirs of a 
deceased defendant is a mere formal defect not 
affecting the merits of the case. 

A delay in making an application to bring 
on record the heirs of a deceased defendant, due 
to a change in the period of limitation, of which 
the applicant was ignorant, can be rightly ex- 
tused. 

A plaintiff cannot be allowed to withdraw 
a suit with liberty to bring a fresh suit simply 
because the heirs of the defendant who has died 
cannot be served. 

Civil Extraordinary Application from an 
order passed by the Subordinate Judge, 
Dapoli, in Suit No. 242 of 191c,. 

Mr. P. V. Kane , for the Applicants. 

Mr. K. H. Kelkar, for the Opponent. 

JUDGMENT.— Two points have been 
urged in support of this application. First, 
it is urged that the defendant's heirs were 
brought on the record more than three 
months after the death of the original de¬ 
fendant, and that they should not have 
been so brought on the record without 
formally selling aside the abatement of the 
suit which resulted in consequence of the 
lapse of three months from the. date of the 
defendant’s death. We do not think that 
there is any substance in this point. The 
application was made within six months, 
which was the period allowed by the Indian 
limitation Act of 1908, and the change in 
the period of limitation which was effected 
by Act XXVI of 1920 may not have been 
and probably was not known to the parties. 
The delay was rightly excused and the omis¬ 
sion to set: aside ilie abatement was a for¬ 
mal defect not affecting the merits of the 
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order. Secondly, it is urged that after the 
parties were brought on the record, the 
lower Court wrongly allowed the plaintiff 
to withdraw this suit with liberty to 
bring a fresh suit on the 28th July 1921. 
The application for that purpose was based 
upon the ground that notices on the heirs 
could not be served. This is hardly aground 
for allowing the plaintiff to withdraw, a 
suit with liberty to bring a fresh suit. 
It was a suit of 1919 and in July 1921 the 
heirs were already on the record. There 
is no reason why the plaintiff should not 
have made proper efforts to serve the notices 
upon the heirs and proceeded with the suit. 
In any case, no valid ground for allowing 
the withdrawal with liberty to bring a fresh 
suit has been made out. We set aside the 
order allowing the plaintiff to withdraw 
the suit and direct the papers to be sent 
back to the Trial Court in order that the 
suit may be proceeded with and tried 
according to law. 

Costs of this application to be costs in 
the suit. 

0 - dcr set aside. 

R. N. & N. H. 


PATNA HIGH COURT. 

Appeal from Appellate Order No. 245 

of 1922. 

May 15, 1923. 

Present:— Mr. Justice Das and 
Mr. Justice Kulwant Sal:ay. 

Babu SURAJDEO NARAIN SINGH 

and another- Decree-Holders— 

Appellants 

versus 

Babu PARTAP RAI and another— 

J udgment-D ebtors— Respondents . 

Civil Procedure Code ( Act V of 1908), O. XL I, 
?. 19— Appeal—Dismissal for default — Appeal, 
fresh, whether can be entertained —Res judicata 
— Ladlord and tenant — Non-transfer able occu¬ 
pancy holding — Sale in execution of money-decree. 

An order dismissing an appeal for want of 
prosecution does not deal judicially with the matter 
of the suit and can in no sense be regarded as 
adopting or confirming the decision appealed 
from. It merely recognises authoritatively that 
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the appellant has not complied with the condition 
under which the appeal was open t* him and, there¬ 
fore, is in the same position as if he had not ap¬ 
pealed at all. [p. 285, col. 2.] 

Abdul Majid v. Jawahir Lai, 23 Ind. Cas. 649} 
36 A. 350; 12 A. L. J. 624; 16 Bom. I v . R. 395; 
18 C. tV. N. 963; 19 C. L. J. 626; 27 M. L. J . 17I 

(1914) M. W. N. 485; 16 M. Jy. T. 44; 1 L. W. 
4S3 (P. C ). followed. 

A11 order dismissing an appeal for default 
does not amount to a decree and does not operate 
as res judicata. R. 19 of O. XLI of the Civil 
Procedure Code gives an option to an appel¬ 
lant whose appeal has been dismissed for default 
to apply for re-admission of the appeal, but it 
does not take away any other remedy that may 
be available to him. The omission of a pro¬ 
vision as to the competency of a fresh appeal in 
the rule cannot have the effect of taking away 
such right, if it is not otherwise barred, [p. 
286, col. 1.] 

There is nothing in law to prevent the entertain¬ 
ment of a fresh appeal on the dismissal for default 
of a previously filed appeal, provided the later 
appeal is otherwise in order and is filed within the 
period of limitation, [p.286, col. 2.] . . 

Ragliu Prasad Singh v. Jadu Nandan Prasad 
Singh, 59 Ind. Cas. 896; 6 T. L. J. 27; 2 P. L. T. 
28. (1921) Pat. 34, Abcda Khatun v. Majubali 

Chowdhury, 59 Ind. Cas. 760; 48 C. 157; 24 C. W. 
N. 1020; 33 C. Iy. J. 304. distinguished. 

A nou-trausferable occupancy holding can 
be sold in execution of a money-decree obtained 
by a co-sharer landlord, [p. 287, col. 1.] 

Jugeshar Misra v. Nath Koeri [Sundermohan 
Paniqrahi Ghana Rout], 65 Ind. Cas. 335; 

3 P. L. T. 203; (1922) Pat. 491 4 U. P. L. R. (Pat.) 
9; (1922) A. I. R. (Pat.) 19 & 114} i Pat. 317 
(F. B.), followed. 

Appeal from an order of the Subordirate 
Judge, Muzaffarpur, dated the iotli 
July 1923, confirming that of the 
Munsif, Hajipur, dated the 14th May 
1921. 

Messrs. P. C. Ray and S. N. Ray t 
fer the Appellants. 

Mr. S. Dayal, for the Respondents. 

JUDGMENT. 

Kulwant Sahay, J.—This is an appeal by 
the decree-holders against the order of the 
Subordinate Judge of Muzaffarpur, dated 
10th July 1922, dismissing their appeal 
on the ground that the appeal was not 
maintainable. 

The decree-holders are co-sharer landlords 
and they obtained a money-decree against 
the respondents who are their tenants. 
In execution of this decree they fought 
to sell certain trees and bamboos standing 
on the occupancy holding of the respond¬ 
ents. The respondents thereupon filed an 
objection under section 47, Civil Procedure 


INDIAN CASES. 


Vo). 75] 

SURAJDEO NARAIN SINGH V. PAR TAP RA[. 

^ode, on the ground that the trees and 
b.mboos being attached to the land of 
their nor,-transferable occupancy holding, 
were not liabh* to attachment and sale in 
execution of the money-decree. The learn¬ 
ed Munsif allowed the objection an ] 
dismissed the execution case by h.s order 
dated the 14th May 1921. Against this 
order the decree-holders preierred an ap.K al 
before the D.striet Judge, which was registir- 
ed as Miscellaneous Appeal No. 75 of 1921. 
This appeal was dismissed tor default 011 
the 3rd June 1921. Tne dismissal was 
under O. XIJ, r. 18 Civil Procedure Code, 
0.1 account oi the failure of the appellants 
to deposit the process-fees for service of 
notice on tie respondents. Thereupon the 
appellants, instead of applying for re-admis¬ 
sion of the appeal under O. XIJ, r. 19, Civil 
Procedure Code, filed a fresh memorandum 
of appeal be f ore the District Judge within 
the period of limitation for appeal, with a 
prayer that the copies of order and decree 
of the First Court filed by them in the 
previous appeal might be attached to the 
fresh memorandum of ap. eal. The learn¬ 
ed District Judge allowed this prayer 
and the fresh appeal was registered as Mis¬ 
cellaneous Appeal No. 85 of 1921. This 
Appeal No. 85 came on for hearing 
before the Subordinate Judge when an 
objection was taken by the respondents 
to the effect that the appeal was not main¬ 
tainable. The learned Subordinate Judge 

has given effect to tin's objection and has 
dismissed the appeal although he w'as of 
opinion that on the merits the appellants 
were entitled to succeed. The decree- 
holders preferred tin's second appeal against 
the order of the Subordinate Judge and it 
is contend id on their behalf that the 
decision of the learned Subordinate Judge 

that the appeal was not maintainable is 
wrong in law. 

In my opinion the view taken by the 
learned Subordinate Judge cannot be 
supported. There is nothing in law to pre¬ 
vent the entertainment of a fresh appeal 
on the dismissal for default of a previously 
nled appeal provided the later appeal 
was otherwise in order and was filed within 

pel ?? d of limitation. The only ground 
upon womh a fresh appeal can be held to be 

,. ls the order of dismissal of the 
• evxous appeal would operate as ns 



dicata to tlu hearing of llie fresh appeal. 
The question is. what is the effect of the 
order of dismissal for default ? The order 
does not amount to a decree within tlie 
definition of the term as given in the 
Code of Civil Procedure*. The appeal was 
not heard and decided on the merits. As 
was pointed out by the Judicial Committee 
of the Privy Con cil in the case of Abdul 
Majul v. Jawahir Lai (j), the order 
dismissing the appea 1 for want of prosecu¬ 
tion did not deal judicially with the matter 
ol t he suit and Could in no sense be regarded 
as adopting or confirming the decision 
appealed from. It merely recognised 
authoritatively, that the appellants had not 
complied with the condition under which 
the appeal w r as open to them and, there¬ 
fore, they were in the same pos ; tion as if 
they had net appealed at all. The learned 
Subordinate Judge seems to hold that the 
only remedy available to the appellants 
w as an application for re-admission of the 
appeal under O. XIJ, r. 19. Civil Proce¬ 
dure Code. This rule gives an option to the 
appellants to apply f 0 r re-admission of 
the appeal, but it doe2 not take aw*ay 
any other rem dy that may be available 
to them. Reliance lias been placed by the 
learned Vakil for the respondents on the 
case of RagJiu Prasad Singh v. Jadu 
Nandan Prasad Singh (2), where it lias been 
held by a D,vision Bench of this Court 
that, where there has been an aptal and 
that appeal is dismissed for default on the 
part of tlie appellants for failure to pay the 
printing cost, an application for execution 
of the decree awarding costs to the respoi d- 
ents passed by the first Court was within 
time, if presented within three years from 
the date of dismissal c. the appeal, and it 
has been contended, that the effect of the 
decision is that, although an appeal is dis¬ 
missed for default, the position is not the 
same £-s if no appeal had been filed at all. 
The decision ot that case turred upon the 
interpretation of Art. 182, clause (2), of the 
limitation Act and it was held that, where 
there has been cin appeal and where that 


(1) 23 Ind. Cas. 649; 36 A. 350; 12 A. E. J. 6241 
16 Bom. Iv. R. 395; 18 C. W. N. 963; 19 C. L. J. 
626; 27 M. h. J. 17; (I 9 M) M. W. N. 4851 16 U. 

h. T. 44; i Iy. \V. 483 (P. C.). 

(2) 59 Iud. Cas. 896; 6 P.L.], 271 2 P. T. 28; 
(1921) Pat. 34. 
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appeal has been properly presented and is 
wit hit. time, any order oi t::e High Court 
dismissing the appeal or putting a:, end 
to the ap' eal in any way is either a decree 
or an < rder within the meaning oi Art. lb-, 
clause ( 2) cf the Limitation Act. Clause 
(2) ri Art. 1S2 provides that v.h.re th.re 
Las been an appeal, the peri o’ of limitation 
for execution o the decree or order rf any 
Civil Court not provided for by Art. 103 
or by section 4S of the Code or C vj Pro¬ 
cedure is tf.ret years from the date of the 
final decree or order or the Appellate Court or 
the withdrawal of the appeah and their Lord¬ 
ships held that, ahh ugh an appeal might 
be dismissed for default, the order of dis¬ 
missal is an order within clause (2) oi Art. 
1S2 and th- j eriod of limitation would run 
lrom the date of the order of d'smissal of 
the appeal. Their Lordships did not hold 
that the order disnrssing the appeal would 
amount to a decree and this case is r.o 
authority for the proposition that the order 
would operate as a bar to the entertainment 
oi a fresh appeal, it presented within time. 
As 1 have already said, the decision turned 
entirely upon the interpretation of clause 
(2) of Art. 1S2 and does not. in my opinion, 
help the respondents in the present case. 

Reference has beer, made by the learned 
Vakil for the respondents to the provisions 
O. IX, r. 4 of the Code of Civil Procedure 
and it is argued that, inasmuch as 
the right to bring a fresh suit is given 
by that rule to a plaintiff whose suit is 
dismissed for default under r. 2, O. IX 
in addition to his right to apply to set 
aside the dism'ssal, and inasmuch as no 
right to prefer a fresh appeal has been 
given to an appellant under O. XLI, 
r. 19, it follows by analogy that an appellant, 
whose appeal is dism ; ssed under O- 
XLI, r. 18, has no right to prefer a fresh 
appeal and his only remedy is by an appli¬ 
cation for re-admission of the appea 1 . I 
cannot agree with this contention. The 
omission of a provision for fresh appeal 
in O. XLI, r. 19 cannot have the effect 
of taking away such right, if it is not 
otherwise barred. 

It is next contended by the learned Vakil 
for the respondents that section 96 of the 
Code of Civil Procedure contemplates 
Only one appeal. The words used are 
T an appeal shall lie f*om every decree'* 




and it is contended that an appeal having 
been once preferred and dismissed although 
for default, a fresh appeal cannot be main¬ 
tained. To my mind the interpretation 
put upon section 96 by the learned Vakil 
is not correct. The words “ an appeal " 
do not exclude the entertainment of a fresh 
appeal if the dismissal of the first appeal 
dees n r, t bar the hearing of the fresh appea 1 . 
Reliance has been placed by the respond¬ 
ents upon the case of Aheda Khatun v. 
Majuhali Choir dhury (3). In that case 
the plaintiffs made an application under 
section 105 of the Bengal Tenancy Act 
for enhancement of rent of a tenure. 
Subsequently, the plaintiffs appeared and 
stated that they did not wish to prosecute 
the proceeding under section 105 where¬ 
upon the proceeding was dismissed for not- 
prosecution. Sub equently, the plaintiffs 
brought a suit in t .e Civil Court for enhance¬ 
ment of rent. It was contended by the 
defendant that the suit was barred by sec¬ 
tion 109 of the Bengal Tenancy Act and 
their Lordships held that the suit was so 
tarred although the application under 
section 105 of the Bengal Tenancy Act 
had been withdrawn and the proceeding 
was dismissed for non-prosecution. In 
the course of their judgment their Lord¬ 
ships observed: ,f An application which 
has been made, whether it is withdrawn cr 

whether it is dismissed for non -prosecution 
is nevertheless an application made Within 
the meaning of the provisions of section 
109.” The decision of that case depended 
on the interpretation of section 109 of the 
Bengal Tenancy Act which provides that a 
Civil Court shall not entertain any applica¬ 
tion or suit concerning any matter 
is or has already been the subject of an 
application made, suit instituted, or pro¬ 
ceedings taken under sections J05 to 
Section 109 clearly operates as a bar to the 
entertainment of any application or su - 
by the Civil Court, where the subject maftg r 
ot the application or suit has already been 
the subject of an application made cr 
suit instituted under sections 105 to 100 
of the Act and the applicant whose applica¬ 
tion * under section 105 is dismissed, canno 
avoid the consequence merely by no 

( 3 ) 50 Ind. Cas. 7 O 0 : 4 S C. 1571 M c - W * 2 ** 

33 C. L. J. 
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prosecuting the application or suit. Their 
Lordships did not hold that a fresh appli¬ 
cation under section 105 of the Bengal 
Tenancy Act was not maintainable. This 
case is clearly distinguishable from the 
facts of the present case. 

The order of the learned Subordinate 
Judge holding that the appeal was not 
maintainable must, therefore, be set 
aside. 

As regards the merits, the learned Sub¬ 
ordinate Judge lias come to the conclusion 
that the order of the Munsif was wrong. 
After the decision of the Full Bench of this 
Court in the case ot JugesLar Misra 

v. Na'h Koeri [Sundermohan Panigrahi 

v. Ghana R >ut (4)] the objection raised by 

the judgment-debtors cannot be sustained. 

The law is now settled that a nou-transfer- 

able occupancy holding can be sold in 

execution of a money-decree an 1 the learned 

Vakil for the respondents frankly admits 

that the decision of the learned 

Subordinate Judge on the merits is 
correct. 


^ke result is, that this appeal is allowed, 
the order 0 f the learned Subordinate Judge 
is set aside, the objection of the judg¬ 
ment-debtors respondents to the execu¬ 
tion of the decree is dismissed and it is 
ordered that the execution do proceed 

according to law. The appellants are 
entitled to their costs in this Court and 
in the Courts below. 


Das, 

z. k. 
(4) 


J.—I agree. 


Appeal allowed. 


IP 4-\ 65 In<L CaS - 335 '' 3 P - b- T. 205; (IQ22) 

pat lo ; 4 * u ; p * L p r ; (Pat -> * (’9*2) A. I 9 R 

IPat.) 19 & !I 4 ; x Pat. 3 I 7 (P B.). 


PRIVY COUNCIL. 

Apphai, from the Chief Court of 

Lower Burma. 

April 27, 1923. 

^ <? ? / ^ VisC0U » t Hal ' ane » Shaw, 
Lord Parmoor and Mr. Ameer Ali. 
HENG MOH and COMPANY— 
Plaintiffs—Appellants 


Tt ,. „ versus 

LIM SAW YFAN and others— 
tnortg^ef Doposit °f title-deeds—Editable 


GASPS. 



H. entered into partnership with one C. for the 
making and sale of oil. There was an existing 
mortgage on one of the mills brought into the part- 

pay it off C. asked H. 
to raise a certain sum of money. It was provided 
toe deed of partnership that the morteace 
should be paid off out of the share of profits of 
C Under instructions from H, his clerk paid 
off the mortgage and brought back the title-deeds 
There was no proof that C. had agreed verba’ilv 
to create any equitable mortgage in favour of H. 
On the other hand. H. admitted that he took 
charge ot the books as manager and, further, there 
was no entry in his books of any transaction by 
way of mortgage : 3 

Held, that the deposit of title-deeds did not 
create any equitable charge in favour of H. 


Appeal from a decree and 
of the Chief Court of Burma at 


judnigent 

Rangoon. 


Messrs. A. M. Dunne 
for the Appellants. 

Messrs. De Gruyther, K. 
for the Respondents. 


and G. Sanders, 
C., and K. Brown, 


JUDGMENT. 

Viscount Haldane.-Their Lordships are 

111 a Position to deal with this appeal at 
once. 

The question is a short one. It is, whe¬ 
ther a 1 equitable charge was created in 

. fTrt f »K* Ua * t firm by deposit 
of certain title-deeds to secure a sum c f 

Rs. 25,000 with interest. The Court of 

first instance decided that such a charge 

was constituted. The Court of Appeal 

has reversed the decision. 

The appellant was a money-lender and 
Banker and he also carried on business 
wider another firm name, as a merchant’ 
His mercha t firm entered into partner¬ 
ship with one, Chwa Chwee Gee, who is 

the r P ^ d '1 bu t t W .° 1S re P rese nted among 
the respondents. It was a business for the 

making and sale of oil. It is not necessary 
to go into the h story 0 f that business. 
It is enough to say that there was an exist- 

P 8 ® ort gage on one of its mills for 
Es. -5,000; the mortgagee was pressing for 

actlve , Partner in the oil firm 

besides the appellants, went t 0 the appel- 

'a;,' 1 , and bim t 0 raise the Rs. 35,000 

which was necessary to meet the mort¬ 
gagee s claim. Under Art. 9 of the articles 

of partnership between the appellant and 
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Chwa Chwee Gee and the other persons 
in the firm, it was provided that the mort¬ 
gages to which the mills ncre subject 
should be paid off, out of the share of 
profits of Chwa Chwee Gee. The reason 
for that was that Chwa Chwee Gee and 
another partner had brought the mills 
into the partnership subject to these mort¬ 
gages, while the appellant, who had nothing 
to do with the nulls, had brought in 
R$. 60,000 of capital ; and it was only right 
that the mills should be cleared so as to 
put the appellant on the same looting 
as Chwa Chwee Gee and the other partner. 
The articles of partnership provided, as 
has been said, that the profits of Chwa 
Chwee Gee were to go to pay off these 
mortgages. When Chwa Chwee Gee went 
to him the appellant sent his clerk to the 
offi.-e of the original mortgagee's lawyer, 
where the clerk pa ; d off the mortgage and 
brought back the deeds and handed them 
over to the appellant. Now, it is not suggest¬ 
ed that on that occasion., when Chwa 
Chwee Gee was present, there was any 
verbal agreement come to about the mort¬ 
gage. The clerk says that what was done 
was done the day before, and the ques¬ 
tion is, whether this is true. 

The Court of Appeal, differing from the 
learned Judge, has saul this in its judgment, 
at page 68 of the record 

«• Having regard, therefore, to the evi¬ 
dence, oral and documentary, and to the 
undoubted facts of the case and the conduct 
of the parties, 1 am of opinion that plaint¬ 
iff has entirely failed to prove that de¬ 
fendants mortgaged the property in su t 

to him as alleged." 

The view taken was that this was a mere 
partnership transaction, an advance from 
one partner to another to be pa ; d off, like 
other advances already existing out of 
profits, and there was a very good prospect 
of profits ; indeed, it is suggested that enough 
profits had come in to pay off everything. 
Whether that was so or not, it was a transac¬ 
tion which might very well have been 
entered into having regard to the state 
of the business and to clause 9 of the arti¬ 
cles of partnership. 

The Court of Appeal negatives the alter¬ 
native view that this was a transaction 
of mortgage independently between the 
appellant and Chwa Chwee Gee, and they 
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proceed on various grounds. One of thesfc 
is an important admission, which it had 
been contended was a mistake, but still 
stands, made by the appellant in cross 
examination. He sa ; d he was manager 
of the firm in which he and Chwa Chwee 
Gee were partners,and that as such manager- 
in-clref, he "took charge of all books and 
papers as such, " that is, as manager el 
the partnership firm, " 1 took charge 
of title-deeds from Raman Chetty, " that 
is, the original mortgagee, "when the 
mill was redeemed. The title-deeds came 
to me because I lent the money as Heng 
Moll’s. " That may 0 r may not be so, but 
he said it was in the capacity of manager- 
in-chief of the partnership firm that he took 
charge of the deeds, and this is borne out 
by the documents, which show that the 
debt is one which is treated as a debit of 
Chwa Chwee Gee in the partnership 
accounts, both as regards the capital of 
Rs. 25,000 and also as regards the interest. 

Then there is another very significant 
fact, aud that is that in the appellant's 
own books the books of bis own business, 
which he, a shrewed man of business, as 
the Court of Appeal said, carried on as 
money-lender or Banker, there is not any 
entry of a transaction by way ot mort¬ 
gage, equitable or otherwise. What is 
found there fully supports the view that 
their Eordships take of the transaction, 
in regard to which they are in agree¬ 
ment with the Court of Appeal. 

Under these circumstances, their lord¬ 
ships conceive that the judgment of the 
Court of Appeal was right and they will 
humbly advise His Majesty that the appeal 
should be dismissed with costs. 

There was a petition by the respondents 
to bring further proceedings on the record. 
Their lordships have not found it necessary 
to refer to those proceedings ancf the petition 
will be formerly dismissed and the respond¬ 
ents must pay their own costs of it. 

Appeal dismissed. > 

Solicitors for the Appa-hints: —Mr. A, 
M. Bra mall. 

Solicitors for the Respondents.—Messrs, 
Sanderson and Or* Dignam . 

k. S. d. ” ' 
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SANT RAH 0 . DIWAN CHAND 

PBSHAWAR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Revision No. 107 of 1921. 

March 13, 1922. 

Present: —Mr. pipon, J. C. 

SANT RAM—PETITIONER 

versus 

DIWAN CT I AND— Respondent. 

Criminal Procedure Code (Act V of 1898), 
s. 195 (7) —Penal Code (Act XLV of i860), 
s. 182 — Magistrate, First Class, whether subordi¬ 
nate to Sessions Judge—Person deliberately giving 
false informant1 to public servant—Public servant 
not legally entitled to taks action — Informant, 
whether liable. 

First Class Magistrates, when acting as a Court, 
are, for the purposes of sub clause (7) to section 
r 95, Criminal Procedure Code, subordinate to the 
Sessions Judge, (p. 290, col. 2.] 

•When a pet son gives false information to a 
public servant deliberately asking that public 
servant to take certain action, it. cannot be said 
that he is not punishable under section 182, 
Penal Code merely because the public 
servant was not legally entitled to take the 
action requested, [p. 291, col. 2.] 

Manohar v. Emperor, .17 Ind. Cas. 91 16 A. 

I*. J. 6:4; 19 Cr. E. j. 895, dissented from. 

One D, purporting to act on behalf of his father, 
G, applied to a Cantonment Magistrate to have 
two shops opened and the property found 
in them placed in deposit. G was the owner 
of these shops and it was alleged that the 
tenant S had disappeared and that his whereabouts 
were not known. The application was granted and 
the shop was opened by the Police under direction 
from the Magistrate. Subsequently, an application 
was made by one G D acting on behalf of his 
brother S objecting that falsa information had 
been given and stating that a civil suit was 
pending regarding the title to the shops. The 
Magistrate thereupon cancelled his previous order 
and directed that 5 should be put in possession. 
S then applied for sanction to prosecute G 
under section 182, Penal Code. The Cantonment 
Magistrate granted sanction to prosecute both G 
and D. They appealed to the Sessions Judge 
who revoked the sanetiou. 5 applied for revision: 

Held, that the Magistrate purported to act 
as a Court and that the Sessions ] udge had 
authority to hear the appeal against that order 
and if necessary to revoke it. [p. 291, col. 1.] 

Criminal revision of ai order of the 
Sessions Judge, Peshawar, dated the 5th 
October 1921. 

Lala Huham C/tand, for the Appellant. 

Lala Gihal Chand Dhawan, for the 
Respondent. 

JUDGMENT. —This order will dispose of 
two applications Nos. 107 and 108. The 
faota of this case are as follows. On the 


•89 

25th of June 1921 an application was 
made to the Cantonment Magistrate, 
Peshawar, by one Diwan Chand purporting 
to act on behalf of his father, Gurdit 
Singh, that the Cantonment Magistrate 
would have two shops Nos. 86 and 87 in 
the R. A. Bazaar opened and the property 
found in them placed in deposit. Gurdit 
Singh was the owner of these shops and 
it was alleged in the application that the 
tenant, Sant Ram, lu.d disappeared, and 
that his whereabouts v.ere unknown. 

Tne C.ntoUi -ent Ai. gistraie forwarded 
the application to the Police directing the 
shops to be ope.ed. Tne Police complied, 
opened the shops in the presence of 
witnesses and hmded over the property 
found in them with a list to a third 
person cilled Duni Chand for safe custody, 
A11 application was then made by 

Gurdiyal acting also for his brother, Sant 
Ram, objecting that false information 

had been given to the Cantonment 

Magistrate and that the real facts were 
tint there was a dispute between Gurdit 
Singh and another person regarding the 
sale of the shops and that Gurdit Singh 
had called upon Sant Ram to pay rent 
to him instead of to a vendee, and that a 
civil suit was pending regarding the 
title. On this the Cantonment Magistrate 
cmcelled his ordei and directed that 
Sant ram should be put in possession of 
the shops. Sant Ram made an application 
to the Cantonment Magistrate for sanction 
to prosecute Gurait Singh under section 
182, Indian Penal Code. The Cantonment 
Magistrate under section 195, Criminal 
Procedure Code, granted the sanction to 
prosecute both Gurdit Singh aLd Diwan 
Chand. The two latter appealed to the 
Sessions Judge, who revoked the sanction 
to prosecute. As regards Diwan Chand 
the learned Sessions Judge held that the 
sanction could not be given as no 
application to prosecute Diwan Chand 
had been made and that as Gurdit 
Singh had not made the application 
himself, he could not be held criminally 
liable for the action of his agent. He 
further found that a prosecution under 
section 182, Indian Penal Code, could 
not be successful inasmuch as the action 
which a Magistrate takes on false 
information must be a legal one in order 
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to make section 182, Indian Penal Code 
operative. Sant Pam lias preferred two 
petition? to this Court asking for the 
order of tl e Sessions Judge to he 
cancelled against ca^h of the respondents, 
Gurdit Si gh and Diwau Chand, and for 
the original order of tl e Cantonment 
Magistrate sanctioning their prosecution to 
be restored. 

The first ground on which this applica¬ 
tion is argued is that the Sessions Court 
had no jurisdiction on ti e appeal. It is 
argued that the Cantonment M; gist rate, 
Col.Barry, was not acting as 0 Judicial 
Court but in his executive capacity and 
that, therefore, Sessions Judge was not the 
authority to which he was subordinate. 
As against this, it is argued for the 
respondents that he purported throughout, 
rightly or wrongly, to be actii g as a 
Judicial Court. He entered Driven 
Guild's application in his crin inal 
registers and throughout the proceedings 
sig-ied himself as a Magistrate of the F.rst 
Class. I have to decide whether or not, 
for the purposes of these proceedings, 
the officer in question was or was not 
subordinate to the Sessions Judge. It is 
argued for the petitioner that he could 
not possibly have been acting as a Judicial 
Court inasmuch as Schedule III of the 
Criminal procedure Code does not cover 
the order which he passed for the opening 
of the shops. I do not think that this point 
can be pressed. He was certainly acting 
not as a Secretary of the Cantonment 
Committee but as Cantonment Magistrate. 
It is a fact, too well known to he 
contested, that applications of this nature 
for the opening of buildings, where the 
occupant has disappeared arc frequently 
made to other Magistrates and that action 
is often taken upon such applications. 
Under section 25 of the Police Act the 
Police have authority to take charge of 
unclaimed property. There are cases 
where closed buildings contain properly 
of which the owner had genuinely 
oisappeared and there is no doubt that 
the intervention of Magistrates to direct 
the safe custody of this property may be 
in some cases advantageous to the public 
whether or not their action is strictly 
covered by the provisions of the Criminal 
Procedure Code. A Magistrate also has a 


general power of directions to the Police 
and although, under section 25 of the 
Police Act, it is for the District Magistrate 
to give final orders as to the disposal 
of unclaimed property, there would 
appear to m e nothing illegal in a Magis¬ 
trate directing the Police to take 
preliminary action in this respect provided 
that the property is genuinely unclaimed 
property^. The present case is of course 
a different one. The property was not 
unclaimed nor had the owner disappeared. 
At the same time, Diwan Chand in his 
application made representations which 
substantially’ amounted to a demand 
that the property found in those shops 
was unclaimed property of which the 
owner could not be traced. I am not 
here, dealing with the question as to 
whether the Cantonment Magistrate's 
action in directing the shops to be opened 
was legal. It was probably not a stiictly 
legal order, but it appears to me to he 
one passed essentially in a Magisteria 
capacity and not in that of “ Secretary 
to the Cantonment Committee." 

The petitioner then urges that in any 
case it was the proceedings of a Magistrate 
acting in his executive capacity as a 
Magistrate and not as Court. This is not a 
very easy point to determine. I do not 
think that it can be seriously argued 
that because a Magistrate's order is an 
illegal one, an appeal against it does not 
lie to the authority which would hear an 
appeal against his legal orders. There 
are not uncommonly cases where a Magis¬ 
trate passes an order w'hich is illegal 
a nd which as a Court he has no authority 
to pass. But an appeal lies against such 
order and the Appellate Court can correct 
it. Now, there is a consensus of rulings 
to show that First Class Magistrates, when 
acting as Courts, are subordinate, for the 
purposes of sub clause (?) to section 195* 
Criminlal Procedure Code, tc the Sessions 
Judge inasmuch as although certain 
appeals lie tu a District Magistrate, the 
majority of appeals from such Magistrate's 
orders lie to the Sessions Court. I think, 
therefore, the only test to be applied is 
the character which the Magistrate was 
assuming when passing the order. He 
purported to he acting as a Court and I 
consider that, the Sessions Judge 
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authority to hear an appeal against that 
order and, if necessary, to revoke it. 

It remains to consider whether there is 
any reason to intefere on other grounds 
in the order passed by the Sessions Court. 
On one point I do not agree with the 

learned Sessions Judge although he has 

a high authority to support him. I refer 
to the question as to whether a prosecution 
under section 182, Indian Penal Code, 
lies at all where the action which a public 
servant was asked to take, was not a legal 
action. The learned Sessions Judge has 
apparently followed the Allahabad High 
Court ruling in the case ot M anchor v. 
Emperor (1). It was there held 

that the construction to be put on sec¬ 
tion 182 (a), India m Penal Code, is this. To 
make a prosecution lie uncier that sec¬ 
tion the public servant must have been 
asked to do something which he ought 
to do if the information given to him 
were true, and that where he is asked 
to <io some thing which he o ght not to 
do In any case, (whetherthe information 
were false or true) no prosecution lies. 
The case dealt with in that ruling was 
very parallel to the present one. Now, 
with the greatest deference to the high 
authority which has p.ssed that ruling, 
I am unable, I confess, to r.gree with it. 
The words of section 182, Indian penal 
Code are:—“knowing it to be likely that 
he will thereby cause such public servant 
to do or omit anything which such 
public servant ought not to do or 
omit if the true state of facts respect¬ 
ing which such information is given, 
were known to him." It cannot be con¬ 
tested thit if the Magistrate bad known 
that the information given to him were 
false, he ought not to have had the 
shops opened. But the wording of the 
section does not go as far as the ruling 

does not say speci¬ 
fically that if the Magistrate ought not 
to have taken the action in any case, 
the person who gives him the false in¬ 
formation is not punishable under this 

section. I may note that this ruling 
appears to be a perfectly isolated one. 
it does not refer to any previous de- 

** 7 * isiT 41 ^ w Ai ft. J; 6141 19 Ci« 


cision of the same nature. It appears 

to me to be a reductio ad absurdum of 

section 182, Indian penal Code, to hold tljat 
when a person gives false information to a 
public servant deliberately asking that 
public servent to take certain action, ke¬ 
fs not punishable under this section be¬ 
cause the public servant was not 
legally entitled to take the action re¬ 
quested. It would be more than ever 

reductio ad absurdum in a case like 

the present one where the application 
was nothing unusual but was one of a 
kind constantly made to Magistrates 
on which Magistrates w-ere in the habit of 
taking the action requested. The appli¬ 
cant believed that the Magistrate had 
power to take the action requested 
and the Magistrate himself believed it. 
So far as this point goes, therefore, 
I cannot but hold that the persons 
making an application of this nature 
based upon deliberately false information 
are certainly liable to prosecution under 
section 182, Indian Penal Code. 

On another point, however, I consider 
that the order of the learned Sessions 
Judge must clearly be upheld. It cannot 
be presumed that Gurdit Singh ever 
instructed his son Diwan Chand to make 
the application. There is nothing on the 
record to show that he did so instruct 
him and it is perfectly possible that 
Diwan Chand may have been acting 
purely ou his own motion. As regards 
Diwan Chand himself, I cannot agree 
for a moment with the petitioner’s 
Counsel that Sant Ram made • an oral 
application for Diwan Chand's prosecu¬ 
tion. It is perfectly possible that he 
made no such application. Ou this 
ground the sanction was rightly revoked 
as against both Gurdit Singh and 
Diwan Chand and I,therefore, reject these 
petitions for re vis on. 

s * D * Petitions rejetted. 
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EM EROR V. JAGMOHAN DAK. 

0 CJ 33 JJDIClAli COEMISHONER’S 

COURT. 

Criminal reference No. 25 of 1923. 

August 7, 1923. 

Present: —Mr. Wazir Hasan. A. J. C 
EUPEROR—Pkosecu or 

versus 

J \GMOH\N D \S—-Accused. 

Penal Code ( Act XL V of 1S60), 5 . 447, 
offence under —• Intention—Question of inference — 
Court, duty of—Summary trial—Clear finding, 
necessity of. 

The essence of an offence under section 447, 
Penal Code, lies in the intent of the accused to 
commit an offence or to intimidate, insult, or 
annoy any person in possession of the property 
with reference to which the trespass is made. [p. 
293, col. 1.] 

A man is presumed to intend the natural 
consequences of his acts, and if any annoyance 
must inevitably attend his acts and he does 
those acts without any reasonable justification, 
he must be held to intend to antioy, even though 
he ha<l uo desire to do so and his only desire is to 
obtain some advantage for himself, [p. 293, col. 1.] 
Rim Sarin v.\King Emperor, 12 P. R. 1900 Cr.j 
yl P. L/- R. I9">7; 4 Cr. fi. J. 295 (!'• ®.)> 

referred to. 

The question whether a man should be presumed 
to have intended the natural consequences of 
his acts when the iutcntiou impelling the 
commission of the act is stated to be one by 
the prosecution and another by the accused, is a 
question of inference to be drawn from all the 
circumstances of the case and to do that is 
the primary duty of the Trial Court, [p.293, col. 1.] 

In summary trials it is all the more import¬ 
ant that there should be clear findings on ques¬ 
tions of fact because it is only through such 
findings that the Courl of revision can form its 
own judgment with regard to the legality ox 
otherwise of the proceedings of the Trial Court. 

[p- 294. co1 - x 0 

Reference made by the Sessions Judge, 
Lucknow. 

ORDER.—This is a reference under 
section 438 of the Code of Criminal Pro¬ 
cedure by the learned Sessions Judge of 
Eucknow with recommendation that the 
conviction of the accused Jagmohan Das, 
under section 447 of the Indian Penal 
Code and the sentence passed thereunder 
be set aside. The ground of recommenda¬ 
tion stated by the learned Judge in his 
Order of Reference is, that there is no 
finding in the judgment of the Trial Court 
t lat the accused's intention in trespassing 
upon the complainant's property was to 
commit an offence or to intimidate, insult 
or annoy the complainant. The learned 
Judge adds that, in view of the circum¬ 


stances of the case, it is not likely that 
the accused had any of these intentions* 
According to him the trespass wears all 
the appearance of having been a purely 
civil one. Side by side with the reference 
I have before mean explanation furnished 
by the Trial Court. In that explanation 
it is pointed out that the required finding 
may be discovered in the last paragraph 
of tlie judgment. 

Before I deal with the legal aspect of 
the question that has been argued before 
me at the hearing of this reference, I 
should like to stite precisely what was 
the issue which the learned M-gistrate 
placed before himself for decision in the 
case and what his decision is with regard 
to that issue. As to the former, it may 
b:st b? expressed in his own words:— **I' 
have to see whether the complainant was 
in possession of the house at the time 
that the gate was removed and, if so, did 
the accused order the removal of tie 
gate frame and the house trespass was 
committed thereby." It will be seen that 
the issue involves the determination of 
two and two questions, only, 

1. Was the complainant in possession 
of the house? 

2. Did the accused enter the house and 
order the removal of the gate frame? 

With regard to the first point the learn¬ 
ed Magistrate found that it was admitted 
that t : 'o complainant was living in the 
house in question for the last 2 or 
months. With regard to the second point; 
the position taken by the accused was 
that, though he ordered the removal ot 
the gate frame because it was >n a 
dilapidated condition yet be did not do 
so by entering the complainant's house. 
The finding of the learned Magistrate on 
this disputed question is that the accused 
committed house trespass. Erom what 
can be gathered from the judgment the 
finding seems to be based on circumstan¬ 
tial evidence and probabilities surrounding 
the situation in which the accused ^ aS 
while ordering the removal of the ga e 
frame. Be that as it may, I must accep 
the finding that the accused entered tne 
complainant's house. To the finding l a 
mentioned is tacked oil an observation 
the following effect:—"There was no 
justification for the accused to enter inro 
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the house whether his title to the house 
was good or bad.” In this observation I 
c^n find no improvement on the finding 
alre 1 dy recorded. The word “justification** 
is as much consistent with a s.nse of 
moral obligation as with the absence of 
criminal intention. This then is the 
substance of the judgment of the Trh 1 
Court. It should be remembered 1 hat the 
accused was tiied summarily and conse¬ 
quently I have no recorc. of evidence 
before me. My opinion with regard to tie 
propriety or otherwise of the conviction 
of the accused must be based in the cir¬ 
cumstances upon the judgment alone. 

It was strenuously argued by thele rued 
G)un>el for the accused that, with a view 
to maintain a c mviction under section 
447 of the Indian Pen:>l Code, it is essential 
that there must be a finding of the Trial 
Court that the trespass was committed 
with one or the other of the intents men¬ 
tioned in section 441 of the same Code. I 
agree with the learned Counsel so far that 
the essence of the offence for which a man 
can be convicted under section 447 of the 
Indian Penal Code lies in the intent of the 
accused to commit an offence or to 
intimidate, insult or annoy any person in 
possession of the property with reference 
to which the trespass is made. A trespass 
as an actionable wrong giving use to a 
ciuse of action for a claim in a Civil Court 
must be distinguished from criminal tres¬ 
pass and it is only criminal trespass which 
is defined by section 441 and is made 
punishable by section 447 of the Indian 
Penal Code. So far there is no divergence 
of authority, as will be seen from the 
dissentient but the learned judgments of 
Mr. Justice Rattigan and the Chief Judge 
Clark in the case of Ram Satan v. King - 
Emperor (1). The point of disagreement 
between the two learned Judges may be 
-expressed in the language of the learned 
Chief Judge. According to the learned 
Chief Judge the opinion which Mr. Justice 
Rattigan held was ‘‘that in order to be 
•an intent to annoy within the meaning of 
the section there must be a primary desire 
and wish to annoy.*' The learned Chief 
Judge then -proceeds to observe. “It is 
-with tins proposition that lam unable to 

(1) 12 P. R. 1906 Cr.| 34 p. If. R. 1907J 4 Cr. 

fc. J. »93 (P. B.). - ■ . 


agree. I think that there may be an intent 
to annoy without any primary desire 
to annoy. A man is presumed to 
intend the natural consequences of lu’s. 
acts, arc! if annoy nee must inevitably 
attend his acts, and he does those acts 
without any reasonable justification, 1 e 
must be held to intend to annoy, even 
though he has no desire to do so, an i 
his only desire is to oht; in some advai t- 
age for himslef.*’ Whatever mry he r:y 
own views on the point of diffcrci.cc 
between the two learned Judges, I am 
prepared to take the view in the present 
case consistently with the r] in ion ex¬ 
pressed by the learned Chief Judge. Now 
the question whether a man should be 
presumed to have intended the nrtmal 
consequences of his acts, when the inten¬ 
tion impelling tie commission of the act 
is stated to be one by the prosecution 
and another by the accused, is a question 
of inference to be drawn from all the 
circumstances of the case, and to do 
that, I must hoH, is the primary duty <f 
the Trial Court. 

In the present case the explanation of 
the accused was that the act which le 
committed was with the intei ticn of 
asserting his ci\il rights in the house in 
question. The circumstances may reason¬ 
ably lead to the inference that the 
explanation furnished by the accused as 
to the intention of his act is a proper 
one as the learned Sessions Judge seems 
to hold or the Court may find that the 
intention attributed by the pc section to 
t’>e accuse! is the only reasonable ex¬ 
planation of the conduct of the accused. 
Wnen, therefore, either of the two explf na¬ 
tions of the act of the accused is equally 
or more or less reasonable the fin ding must 
be one of doubt as to the intention of" the 
accused. The learned Magistrate lies 
given no finding on the point at all.' In 
fact, he refused to consider the explana¬ 
tion offered by the accused, not for the 
reason that it is either unreasonable or 
not supported by other circumstances and 
the facts of the case but for the reason that 
in the opinion of the learned Magistrate 
he had nothing to do with the claim of 
the accused that he had a right to the 
house. This to my mind is a very narrow 
view to take of' the jurisdiction of a 
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Court m determining the intent of the 
accused in a case of cirminal trespass 
under section 441 of the Indian Penal 
Code. I was pressed by the learned 
Government Pleader that I myself should 
draw the inference that in committing 
this house trespass the accused had one 
or the other of the intents specified in 
section 441 of the Code. He strongly 
pointed out to the circumstances that the 
house in dispute was occupied by parda- 
ttaehin ladies, and that the accused spread 
his charpai in that house andsnt defiantly 
in the presence of the parda ladies and 
refused to vacate when required to do 
s °. 

It is true that these facts or similar 
facts are alleged in the petition of com¬ 
plaint to which my attention was drawn 
by the learned pleader for the Crown. 
But allegations are not proofs and the 
trial having been summary I am not in a 
position to say whether there was any 
evidence in support of those allegations. 
In those circumstances, my only guide is 
the judgment of the Trial Court. That 
judgment gives no finding as to any of 
those facts on which the learned Pleader 
for the Crown relies. In narrating the 
story for the prosecution the learned 
Magistrate of course recites the allegations, 
to which I have just now made reference, 
but such a recital cannot be accepted by 
me as equivalent to findings. It may 
be an unfortunate thing from the com¬ 
plainant's point of view that the accused 
should escape punishment but it Is no 
part of my business either to rejoice or 
to grieve at the result. My duty is to 
administer the law as I find it. 

Before I take leave of the case it is 
necessary for me to point out that in 
summary trials it is all the more import¬ 
ant that there should be clear findings 
on questions of fact because it is only 
through such findings that the Court of 
revision can form its own judgment with 
regard to the legality or otherwise of the 
proceedings of the Trial Court. 

I, therefore, accept the recommendation 
of the learned Sessions Judge, set aside 
the conviction of the accused and direct 
that the fine, if paid, be refunded to him; 

n, s, d, Reference accepted . 


RANGOON HIGH COURT. 

Criminal Revision No. 172 B of 1923. 

April 5, 1923. 

Present: *Mr. Justice Heald, 

HAMID —Petitioner 
versus 

EMPEROR —Respondent. 

Reformatory Schools Act ( V 111 of 1897), s. 

4— Order for detention, when can be made — Youth¬ 
ful offender, who is. 

An order for detention in a Reformatory School 
can only be made in the case of a youthful 
offender, i.e., a boy below the age of 15 years, as, 
technically, under section 4 of the Reformatory 
Schools Act, a boy ceases to be a youthful 
offender, when he reaches that age. 

Reference made by the District Magistrate, 
Rangoon, in his Criminal Revision No. 52 
of 1923. 

ORDER. — Hamid, who has been found to 
be 16 years of age, has been convicted of 
abetment of theft and sentenced to three 
months’ rigorous imprisonment, which has 
been commuted under the provisions of 
Beet ion 8 of the Reformatory Schools Act to 
detention in a Reformatory School till he 
is 18. He was convicted of theft three 
years ago and sentenced to whipping by 
way of school discipline. 

The order for detention in a Reformatory 
School is illegal, because such an order 
can only be made in the case of a youthful 
offender, and under section 4 of the Refor¬ 
matory Schools Act a boy ceases to be 
technically a youthful offender at the 
age of 15. 

I note that the Sub-Divisional Magistrate 
seems to have overlooked the provisions 
of section 35 of the Indian Penal Code, 
and that the conviction under section 109 
of the Code was wrong, not only by reason 
of the provisions of that section but also 
because, on the view which the Magistrate 
himself took, section 114 should have been 
applied. 

The Magistrate must not trust to his 
memory but must verify his references 
to enactments before applying them. 

In this case he has apparently not taken 
the trouble to refer either to the definition 
of “youthful offender" in the Reformatory 
Schools Act or to the provisions of the 
Penal Code regarding abetment. He 

must also record the evidence so as to 

• * * jpjfl| 
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show to which of the accused the state 
ments of the witnesses refer. In view 
of the alteration of the numbering of the 
accused on the cover of the record it is diffi¬ 
cult to tell which was the “first accused” 
and which the “second accused” at the time 
when the evidence was recorded, and such 
descriptions as “the tall man" or “the short 
man" are useless to an Appellate or Re- 
visional Court unless the Magistrate also 
enters the name of the accused who is 
so described. 

*. w. c. A. 0 der accordingly. 


RANGOON HIGH COURT. 

Criminal Appeae No. 143 of 1923. 
March 26, 1923. 

Present:— Sir Sydney R binson, KT., Chief 
Justice, and Mr. Justice May Oung. 

A PAI,U— Appeeeant 
versus 

EMPEROR—Respondent. 

Penal Code (Act XLV of i860), s. 300— 
Culpable homicide amounting to murder, consti¬ 
tuents of — Finding, nature of. 

In order to constitute the offence of culpable 
hiinicide amounting to murder, there should 
be a finding that the act which caused death 
was done with the intention of causing death, 
or with the intention of causing bodily injury 
sufficient in the ordinary course of nature to cause 
death. An injury that is merely likely to cause 
death dees not of necessity amount to murder, 
[p. 296, col. 1.] 

Shwe Ein v. King-Emperor, 3 h. B. R. 1221 
3 Cr. h. J. 355, followed. 

In all such cases the Sessions Judge should 
consider and come to a finding which must be 
clearly recorded that the degree of probability 
of death ensuing is so great as to bring the case 
within either the first or third clause of section 
300 of the Penal Code. [p. 295, col. 2.] 

Criminal appeal from an order 
of the Sessions Judge, Mergui, in Sessions 
Trial No. 5 of 1922. 

JUDGMENT.— On the night of the 6th 

October at about 9 p. m., the deceased 
Malaya was stabbed in the side and he 
died on the 10th as the result of 
septic peritonitis set up by this wound. 
The appellant has been convicted and 
sentenced to death for his murder. 

Tte parties have had previous fights, one 
. 6 months before the murder, once about 
a month before over a quarrel about pay¬ 
ment for certain washing deceased had 
done for the accused. At about 6 p. m, 
r the raght in question, the accused had 


come to the deceased's house and had 
hammered on the 00", and usea abusiv 
language. D e ed, liis wife, and his 
brother. Nawkata, and another man, 
who had come to b.iy curry-powder, weie 
outside the house, talking at about 9 P. v. 
They inter ded apparently to go to a Pwe, 
aLd the deceased was just cutside tie gate 
near the road, which is only a few feet 
from his house. His wife was at the bridge 
leading from the house on to the road, 
the other two men were standing outside 
the house when they saw the accused come 
up, stab the deceased and run away. They 
knew the accused very well. They were 
within a few feet of him when he stabbed. 
There was a light in the house, and there was 
a bright moon, and there is no reason what¬ 
ever to suppose that they could not see 
and identify the assailant if they knew 
him. An outcry was immediately raised 
that the accused had stabbed the deceased. 
Those who came were told that the accused 
was the stabber, and he was charged in 
the hirst Information Report made very 
shortly afterwards by the deceased’s wife. 
The deceased was taken to hospital that 
same night and the Doctor sent for a 
Magistrate to record his djing declara¬ 
tion. The accused had been immediately 
arrested and was present, and cross-exa¬ 
mined the deceased. There are some discre¬ 
pancies in the evidence which have been 
pointed out by Mr. Too Nee. The witnesses 
are ignorant Coringhees, and they were 
speaking of the events that occurred over 
a certain length of time. The substance 
of the discrepancies is very small and they 
in no way detracted from the value of the 
evidence as to who was the assailant. We 
are satisfied that the appellant did stab 
the deceased that night. 

He stabbed him in the left side in a posi¬ 
tion where he was very likely to cause very 
dangerous injury io the internal organs.- 
He did cause injury and septic peritonitis 
supervened. The inference is clear that 
he did cause death with the intention ol 
causing death, or with the intention of 
causing bodily injury sufficient in the or¬ 
dinary course of nature to cause death* 
It is said that both the deceased and the 
accused were slightly drunk. But there 
is nothing whatever to show that the. ac¬ 
cused was in such a state of drunkenness 
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as to iu any way aftect the crime with which 
he is charged. Nor does it in an} 7 way 
aftect the >entence which should be passed. 
The learned Sessions Judge has, however, 
committed one error to which we must 
call liis attention. He says “A stab with 
a downward direction in the lower port 
of the body given with sufticient fcrce 
to penetrate the abdominal cavity is known 
even by an ignorant Coiiughee cooly to be 
an injury likely to cause death." That 
is not a sufficient finding to constitute the 
offence of culpable homicide amounting 
to murder, and we would call the learned 
Judge's attention to the case of Slave Ein 
v. King-Emperor (1). There must always 
be a finding in such cases that the act which 
caused death was done with the intention 
of causing death, or with the intention 
of causing bodily injury sufficient in the 
ordinary course of nature to cause death. 
An injury that is merely likely to 
cause death does not of necessity 
amount to murder. In Po Sin v. 
Emperor (2) Sir Charles Fox said—'“The 
distinction between the intention to cause 
injury sufficient in the ordinary course 
of nature to cause death, and the intention 
to cause injury likely to cause death, de¬ 
pends upon the degree 01 probability of death 
resulting from the act committe 1 . Apart 
from cases fading within the second 
clause of section 300, if from the intentional 
act of injury committed, the probability 
of death resulting is high, the finding 
should be that the accused intended to 
cause death or injury sufficient in the or¬ 
dinary course of nature to cause death, and 
the conviction should be of murder, unless 
one of the exceptions applies; if there was 
probability in a less degree of death 
ensuing from the act committed, the find¬ 
ing should be that the accused intended to 
cause injury likely to cause death, and the 
conviction should be of culpable homicide 
not amounting to murder. 1 ’ 

That part of section 299 which runs “or 
with the intention of causing such bodily 
injury as is likely to cause death," amounts ' 
to murder only when it can be held that the 
likelihood of death is so great that the bodi 
ly injury intended to be inflicted must be 

(I) 3 I* 3 Cr. I*. J. 333. 

M 3 Ind. Coa. 7101 a Bur. I,. T. mj 5 I,, b, R.' 
80J 10 Cr. If. J. 
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held to be an injury sufficient in the ordinary 
course ot nature to cause death so as to 
bring the case within the third clause cf 
section 300. Where the degree of likeli¬ 
hood is not sufficiently high, the irtei - 
tion does not exceed the intention of 
causing such bodily injury as is likely 
to cause death, and the offence is that of 
cul pable homicide nut amounting t 0 murder. 
It is, therefore, essentia 1 that in all these 
cases the Sessions Judge should consider, 
ami come to a finding which must be 
clearly recorded that the degree of probabi¬ 
lity of death ensuing is so great as to bring 
the case within either the first or third 
clause of section 300. 

In the present case the offence clearly 
amounted to murder, and we can find 
i.o extenuating circumstances. The appeal 
will, therefore, stand dismissed, and the 
sentence of death be confirmed, 
w. c. a. & n. h. Death sentence confirmed. 


RANGOON HIGH COURT. 

Criminal Revision No. 128 of 1923. 

March 21, 1923. 

Present: —Mr. Justice May Oung. 
BAOII and another—Petitoners 

versus 

EMPEROR— Respondent. 

Criminal Procedure Code (Act V of 1898), 

ss - 367, 424 —Judgment of Appellate Court, re¬ 
quisites of. 

Hie provis 011s of section 424, read with section 
367, Code of Criminal Procedure, are imperative 
and should be complied with in such a manner 
as to indicate clearly that the evidence has been 
gone into and tested, extrinsically as well as 
intrinsically, and that the Appellate Court has 
arrived at an independent opinion for itself. 
Its judgment should not appear to be in the 
nature of a supplement to the judgment of the 
Trial Court, but should, without being a long and 
elaborate one, be adequate in itself to enable 
the High Court to dispose of a petition in revision 
without the necessit} r of going through the trial 
record, [p. 297, col. 1.] 

Review of an order of the Head 
Quarter’s Magistrate, Meiktila. 

ORDER .—Having admitted the appeal, it 
became necessary for the Appellate Court to 
set out the case in its judgment sufficiently 
fully to enable the High Court in revision 
to form an opinion as to the merits, 
Especially is this required where, as in the 
present case, the sentence passed by the 
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Trial Court has been enhanced by the 
Upper Burma Criminal Justice Regula¬ 
tions, 1892. 

The provisions of section 424, read 
with section 3^7 > Code of Criminal Proce¬ 
dure are imperative and should be complied 
within such a manner as to indicate clearly 
that the evidence lias been gone into and 
tested, extri.isically as well as intrinsi¬ 
cally, and that the Appellate Court lias 
arrived at an independent opinion for it¬ 
self. Its judgment should not appear 
to be in the nature of a supplement to the 
judgment of the Trial Court, but should, 
without being a long and elaborate one, 
be adequate in itself to enable the High Court 
to dispose cf a petition in revision with¬ 
out the necessity of going through the trial 
record. 

In the present case, the evidence shows 
that the petitioner, deliberately and with 
premeditation, stabbed the complainant 
several times with a dagger. Had not medi¬ 
cal aid been given promptly, the complain¬ 
ant would most probably have bled 
to death. The sentence of one 5ear’s 
rigorous imprisonment, even though coupled 
with an order to execute a bond to keep 
the peace for one year after release, was 
manifestly inadequate. I, therefore, see 
no reason to interfere with the order of the 
Court of Session and reject the petition, 
w. c. a. & n. h. Petition dismissed. 

PESHAWAR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Appeal No. 43 of 1923. 

May 26, 1923. 

Present'.— Mr. Pipon, J. C. 

GHULAM YUS AT and another 
—Accused —Appellants 

versus 

EMPEROR— Respondent. 

Penal Code [Art XLV ot i860), ss. 362, 
366— Abduction when becomes offence — 

Kidnapping, whether continuing offence — Abet- 
merit, when can take place. 

Abduction in itself constitutes no offence and 
only becomes an offence when certain criminal 
. intents are proved, [p.298, col. 1.] 

An offence under section 366, Indian Penal Code, 
is not a continuing offence, [p. 298, col. 2.] 

The actual kidnapping or abduction may be 
^betted but when the offence is complete, abet¬ 
ment cannot be proved against persons who may 
have taken a subsequent part in the proceed¬ 
ings oI the parties, [p.298, col. 2.] 


B, aged 25, left her husband's house of her own 
free will and to all intents and purposes look up 
the life of a prostitute. Later 011, she lived until 
the accused to whom she had been handed ovei 
by iV (with whom she had contracted a liaison) 
on payment of Rs. 300. The accused was proceed¬ 
ed against under sections 3G6-109, Indian Penal 
Code j 

Held, that inasmuch as B had left her husband’s 
house of her own free will and no forte or 
inducement had been used to seduce Ik r, no 
offence of any kind had been proved against 
the accused, [p. 298, col. 2.] 

Criminal appeal from on order of the 
Additional District Magistrate, Hazara, 
dated the 31st January 1923. 

Mr. Ghulam Rabani, for the Accused. 
Mehta Mangal Sain, for the Crown. 
JUDGMENT.— The appellants, Ghulam 
Uusaf, Musammat Zarjan and Nur Ahmad, 
have been convicted under section 366 and 
section 366-109, Indian Penal Code of 
kidnapping or adbucting Musammat 
Begamjan, wife of Abdul Aziz, with intent 
to force or seduce her to illicit intercourse 
and have been sentenced each to five 
years’ rigorous imprisonment. 

There is not the least doubt about the 
main facts of the case. Musammat 
Begamjan is aged 25. Her husband, Abdul 
Aziz, had gone off on service leaving her 
in his village Bahrkund in the Hazara 
District. She got tired of her life there 
and proceeded to wander about in search 
of work. It can hardly be denied that the 
te m “work” is probably a euphemism. 
However that may be, she met the accused 
Nur Ahmad in Malia, a hamplet of Giddar- 
pur, where he happened to be visiting his 
aunt while on leave. He induced her to 
accompany him to D. I. Khan. In D. I. 
Khan she and Nur Ahmad represented 
themselves to be husband and wife. While 
the e they got into touch with two apparent¬ 
ly very disreputable persons Ghulam Yusaf 
and his divorced wife Musammat Zujan 
(both appellants in the present case) who 
appear to have made a regular business 
of trafficking in women. Musammat Be- 
ganijan to all intents and purposes took 
up the life of a prostitute. A so called 
deed of divorce was executed between her 
and Nur Ahmad, and it was arranged 
that she should be handed ove to Ghulam 
Yusaf on payment of Rs. 300, she then lived 
with Musammat Zarjan and certainly acted 
1 as a prostitute. She eventually went to the 
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Police and made a report. All the above 
facts are fully established. There are, 
however, one or two material facts which 
require adjudication. The Additional Dis¬ 
trict Magistrate has four.d that when 
Musammat Begamjan left Malia for 
D. I. Khan in company with Nur Ahmad, 
she did so because the latter had duped her 
into the belief that she was going to look 
for her husband. Now, with this finding of 
fact I must unhesitatingly disagree. 
Nothing is more obvious than that Musam- 

Begamjan was a woman of loose charact¬ 
er who had contracted a love affair with 
Nur Ahmad and vvho deliberately and of her 
own free will ran away with liim. Apart from 
the Inhernt improbability of her present 
story, we have also the facts that she took 
no steps whatever to inform her husband's 
relatives of her intention to search for him, 
and she certainly would have done so if 
she had been acting in good faith. Again, 
I must entirely disbelieve her story, that 
she was, in any way, kept by force in 
Musammat Zarjan’s house. In fact, I fail to 
see the least evidence that the woman was 
ever an unwilling agent at <dHnthe course 
of the very sordid proceeding to which she 
made herself a party. Indeed, she actually 
reported to the Police herself in D. I. Khan 
that she had adopted the life of a prosti¬ 
tute. 

On the above facts it remains to consider 
whether any criminal offence is proved 
against any of the accused. The learned 
Public Prosecutor who has appeared for 
the Crown on this appeal, does not attempt 
for a moment to support the convictions. 
On the contrary, he has very rightly pointed 
out to m e certain legal defects in the 
conviction which are insuperable. In the 
first place, it is obvious that convicti 0 i s 
under section 366, Indian Penal Code, 
could not possibly lie. There was no case 
of kidnapping. . Kidnapping is defined in 
section 36<b Indian Penal Code, and clearly 
does not apply, as no force was used. Ab¬ 
duction is defined in section 362, Indian Penal 
Code, but it must be remembered that 
abduction in itself constitutes no^offence 
and only becomes an offence when certain 
criminal intents are proved. It cannot be 
said for{ a^moment that Musa mmat Begam- 
jan was?ever forced or seduced to illicit 
intercourse, or that there waa any intention 
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of forcing or deducing her. On the con¬ 
trary, she was obviously a perfectly fr e e 
agent She was 25 years of age, and had 
already left her husband's house and adopted 
a wandering life on her own initiative. 
Again, an offence under section 366, Indian 
Penal Code, is not a continuing offence 
and there ’s a consensus of rulings to this 
effect, the actual kidnapping or abduc¬ 
tion may be abetted, but when the offeace 
is complete, abetment cannot be proved 
against persons who may have taken a 
subsequent part in the proceedings of the 
parties. The question then arises as to whe¬ 
ther any other offence under the Indian 
Tenal Code can be proved against the 
accused, and I am unable to see that any 
section of that Code applies- Section 372 
certainly does not apply as Musammat 
Begamjan was not a minor and there s 
no question of trafficking in minors. Sec- 
tion 370 which relates to slavery, certainly 
does not apply, and there is a consensus 
of rulings which exclude cases of this sort 
from the operation of that section. Sec¬ 
tion 498, again, cannot possibly apply 
because it is an essential ingredient in that 
offence that the woman should be taken 
or seduced from the custody of her husband 
or from som e person having her custody 
on his behalf. In the present case Mu¬ 
sammat Begamjan was not in her husband's 
house, nor was she in charge of any person 
on his behalf. On the contrary, she had 
left liis house of her own free wiP, and 
was wandering about the country in search 
of what I have alluded to above as “ work.” 
x^urther, no conviction under section 498, 
Indian Penal Code, could, in any case, 
be sustained in view of the operation of 
Section 199, Criminal Procedure Code, which 
makes a complaint by the husband essential. 
There has been no complaint by the husband 
in the present case. The above facts are 
sufficient to show that no offence of any kind 
has been proved : gainst the present appel¬ 
lants. The fact that they are undoubtedly 
morally culpable, as indeed is Musammat 
Begamjan herself, is immaterial. I accept 
all the appeals and setting aside the convic¬ 
tions and sentences, acquit the accused 
and order them to be released- 

k. s. d. Appeals accepted. 
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BOMBAY HIGH COURT. 

Criminat Reference No. 30 of 1922. 

July 11, 1922. 

Present /—Sir Tallubhai Shah, Ki ., Acting 
'Chief Justice, and Mr. Justice Crump. 
EMPEROR—rRosEcuTOR 

verusns 

HASRAT MOHANI— Accused. 

Penal Code ( Act XL V of 1860), ss. 71, 

121, 124A— Waging of War-Offence, when 
complete—Inflamatory speech—Effect on audience 
sole test—Two offences by one speech—Sentence 
.-High Court, power of—Criminal Procedure Code 

( Ad V of 1898). ss. 35. 3?7 ( 3 ). 4.23 1 (d)* 

So long as n man only tries to inflame feeling, 
to excite a state of mind, he is not guilty of any¬ 
thing more than sedition. It is only when he de¬ 
finitely and clearly incites to action that lie is guilty 
of instigating and, therefore, abetting the waging 
of war. [p. 303, col. 2.] , 

Emperor v Ganesh Damodar Saoa hat, 5 Ind. 
Cas. 854J 34 B. 394 at P* 4 oS ’> 12 Bom. T. R. 
105, n Cr. T. J. 264, followed. 

Per Shah, A . C. J.— It is not neces a y that 
as a result of the abetment the war should 
be waged in fact. But the main purpose of the 
instigation should be the ‘waging of war.' It 
should not be merely a remote and incid ntal 
purpose, but the thing principally aimed at by 
the instigator, [p. 300, col. I.] 

Per Crump, J .— Instigation is active sugges¬ 
tion or stimulation of another to do an act. 

The test, the only test,is to read the words, 
and to decide what is the probable effect on the 
audience to whom they were addressed, [p. 302, 
col. 2.] 

The accused was chargedof abett ng the waging 
of war and of sedition under sections 121 and 124- 
A of the Penal Code in respect of a sp ech made 
as President of the Muslim Teague. The accu ed 
in his speech had pleaded for a change in the word¬ 
ing of the aims and objects of the Muslim Teague 
which were "The attainment of Swaraj by the 
people of India by all peaceful and legitimate 
means " and for substituting the words “possible 
and proper" for the words peaceful and legit mate. 
He had also advocated the immediate set ing up 
of a para lei Government on the lines of a Republic 
of the United States of India , independent of all 
British control and the establishment of Natio al 
Courts,Schools and Army. He had furtherremaked 
that in case of a declaration of Martial Taw by the 
Established Authority, a necessary consequence 
of the dccia ation of independence, the people 
}f India and the Muhammadans at any rate, would 
carry on a gue ilia warfare because none could 
remain non-viol nt after the resort to machine guns 
and the gallows by the British Government. On 
the charge under section 124-A, the Trying Judge 
d sagreed with the assessors and convicted and 
sentenced the accused. There was no appeal 
from this conviction. As regards the other 
offencewhich was tr ed with the assessorsas jurors, 
he disagreed with the verdict of * not guilty' and 
referred the case to the High Court under section 
307 of the Criminal P oecdure Cod*i_ + u -ii 




Held,( 1) that if the worst construction were 
put upon the speech it amounted to a prophecy 
or even a threat that violence may be necessary in 
future but it did not constitute a direct and clear 
incitement to violence and,therefore, the accused 
was not guiltv of an offence under section 121, 
Penal Codes [p. 304, col. 1.] 

(2) that in view of the Explanation to section 35 
of the Criminal Procedure Code and the provisons 
of section 71 , Penal Code, the accused was liable 
to one punishment only in respect of the speech, 
[p. 302, col. I.] 

Queen-Empress v. Main, 23 B. 706; 1 Bom. 

T. R. 1421 12 Ind. Dec. (n. s.) 472 (F. B), 

followed. 

(3) that had the reference been allowed; 
the High Court would have been competent, in 
view of the provisions of section 307 (3) and sec¬ 
tion 423 (1) of the Criminal Procedure Code, to 
set aside the sentence under section 124A of the 
Penal Code, although that part of the case was 
not before it, and to award sentence under sec¬ 
tion 121 of the Code. 

Criminal reference made by the Sessions 
Judge, Ahmedabad. 

Mr . Kanga (Advocate-General), with him 
Mr. S. S. Patkar, Government Pleader, 
for the Crown. 

JUDGMENT. 

Shah, Ag. C.J*—Thisisa Reference under 
section 307, Criminal Procedure Code, by 
the Sessions Judge of Ahmedabad. 

The accused in this case was charged in 
respect of three speeches: two of these 
speeches were made by him at a meeting of 
the Indian National Congress, and the third 
was made by ifim as the President of the 
All-India Muslim Teague, in December 
last at Ahmedabad. In respect of the fi st 
two speeches he was charged under section 
124A, and in respect of the third under 
sections 124 A and 121, Indian Penal Code. 
The offences under section 124A were 
triable with the aid of Assesso s and the 
offence under section 121 was triable 
by a Jury in that District. He was accord¬ 
ingly tried by the Sessions Judge and a 
J ury in respect of the offence under section 
121 and with the aid of the jurors as assessors 
as regards the other offences. The Jury 
returned a verdict of ‘not guilty'under section 
121 and as Assessors they were of opinion 
that the accused was not guilty under sec¬ 
tion 124 A. The learned Sessions Judge 
was competent to deal with the case so far 
as it related to section 124 A and, differing 
from the Assessors, he found the accused 
guilty under that section in respectfof all 
the three speeches, and sentenced him to 
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suffer rigorous Imprisonment for two years 
on each count directing the sentences to 
run concurrently. There has been no appeal 
from these convictions and sentences and we 
are not concerned with that part of the case. 
The Sessions Judge did not agree with the 
verdict of the Jury as regards the charge 
under section 121 and as he considered it 

necessary for the ends of justice to refer 

the case to the High Court lie has 
done so. 

We have to consider the entire evidence 
in the case, to give due weight to the opin¬ 
ions of the Jury and the Judpe, and to de¬ 
cide whether thespecech in question offends 
against section 121. 

The accused wanted to present his case 
In person; and this Court ordered that lie 
may be allowed to do so. We have now 
hea d the learned Advocate-General for 
the Crown and the accused, who appeared 
in person. 

The charge against him is that by making 
the si eecli in question he abetted the wag¬ 
ing of war against the King within the mean¬ 
ing of that section, that is, he instigated 
his audience to wage such war. Whether 
the accused did so or not is a question 
of fact to be decided mainly upon tire speech 
Itself. There can be hardly any evidence 
outside the speech in a matter of this kind; 
and it is not suggested that there is any 
evidence except the evidence of the witness 
Durgadas, representative of the Associat¬ 
ed Press fExhibit 12). I doubt whether 
his opinion as to the effect of the speech 
is relevant; and even if it be relevant it has 
hardly any real value. The learned Ad¬ 
vocate-General has mainly relied, and in 
my opinion rightly, upon the speech 
itself. 

Before dealing with the speech, I 
may mention that, as pointed out 
by Heaton, J. in Emperor v. Gancsh 
Damodar Savarkar (1), “so long as a man 
only tries to inflame feeling, to excite 
a state of mind, l'e is not guilty of any¬ 
thing more than sedition. # It is only when 
he definitely and clearly incites to action 
that he is guilty of instigating and, therefore, 
abetting the waging of war.” It is perfectly 
true that it is not essential that as a result 
of the abetment the war should be wage d 

(1) 5 Jnd. Cns. 8541 34 B. 304 at p. 408; 12 
Bom. h R. 1051 xi Cr, Iy. J. 264. 


in fact. But the main purpose of the in¬ 
stigation should be the ‘waging of war*. 
It should not be merely a remote and inci¬ 
dental purpose, but the thing principally 
aimed at by the instigator. The mere fact 
that a person may try to do it in an 
indirect and disguised manner would not 
be sufficient to save him from the opera¬ 
tion of the section; but I think that the 
Court ought to be satisfied that he has 
instigated the waging of war, i.e., the use 
of violence for the purpose of effecting 
Innovations of a general and public nature. 

I have no desire to attempt t 0 lay down 
any general proposition as to what is suffi¬ 
cient to constitute an abetment of the wag¬ 
ing of the war against the King within the 
meaning of section 121. Having regard 
to the facts of this case it is sufficient to 
bear in mind what I have said above in de¬ 
termining the question of fact arising for 
our decision. 

Coming to the speech itself, it may be 
stated at once that the appeal or instiga¬ 
tion to violence, such as it is, is to be 
found in the two paragraphs at page 11 
of the print, to which I shall refer presently. 
Apart fiom those paragraphs, it could not 
be said that the speech is open to the con¬ 
struction that the accused meant to instigate 
his hearers to violence. His plea for the 
change in the wording of the aims and ob¬ 
ject ot the Teague by substituting the 
words “possible and proper” for the words 
“peaceful and legitimate,” and his appeal 
for starting immediately a parallel Govern¬ 
ment independent of all British control, 
by setting up on a separate and permanent 
foundation, Courts, schools, art, industry, 
commerce, army, police, and national Paili- 
ment, would not constitute by themselves 
the “waging of war” within the meaning of 
section 121 though those ideas would be open . 
to other objections. This speech is fairly 
long and it is not necessary to refer to all 
other matters in the speech in detail. But 
when it was put to the learned Advocate- 
General, he fairly, and I think rightly, 
conceded that but for the two paragraphs 
it would be difficult to bring the case within 
section 121. His argument, however, is 
that the speech should be read as a whole 
and that the above ideas coupled with the 
said two paragraphs amount to a sufficiently 
clear and direct incitement to violence for 
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the purpose of overthrowing the Govern¬ 
ment established by law in this country. 
The accused lias also argued that the speech 
should be read as a whole; and he contends 
that if it be so read it is nothing more than 
a plea for the amplification of the scope 
of the present aims and obj ects of the Leag ue, 
and for starting a parallel Government with 
a view to obtain complete Swaraj, that his 
object was not to dissuade the members of 
the League from the creed of non-violence 
but to persuade them to adhere to it as far 
as possible, and to so modify the aims and 
objects of the League as to leave it open 
to any member to depart from non-violence 
when absolutely necessary for his self- 
defence. He has argued that he definitely 
rejected the alternative of upsetting the 
present Government by ‘sword’; and has 
throughout pleaded for another alternative 
for establishing an independent parallel 
Government by peaceful means resorting 
to violence only if it becomes necessary 
to do so in self-defence in future for main¬ 
taining such a Government. 

It will be convenient to quote the material 
paragraphs instead of attempting to sum¬ 
marize them: — 

“People are no doubt prepared to bear 
and suffer gladly the hardships of a few 
days of imprisonment. But on the de¬ 
claration of Martial Law the non-violent 
non-co-operation movement will prove 
totally insufficient and useless. Amongst 
the Mussalmans at least there will hardly 
be found a man who will be prepared to 

sacrifice his life uselessly—man can have only 
one of two feelings in his heart when faced 
by the barrel of a gun, either to seek refuge 
in flight or to take advantage of the law of 
self-preservation and despatch his adversary 
to hell, the third alternative, that of cheer¬ 
fully yielding up one’s life to the enemy 
and considering it to be one’s real success 
will remain confined to Mahatma Gandhi 
and some of his adherents and fellow think¬ 
ers. I on my part fear that in general the 
reply to the Martial Law will be what is 
commonly called guerilla warfare or in the 
words of the Quran ‘Kill them wherever you 
find them/ The responsibility for all 
this bloodshed will rest on the shoulders 
of the Government. 

“ Consequently, as representatives of 
Mussalmans the members of the All-India 
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Muslim League should Consider it their 
duty either to refrain from adopting non- 
co-operation as their creed or free it from 
limitation of keeping it either of violence 
or non-violence, for it is not in our power 
to keep non-co-operation peaceful or other¬ 
wise. So long as the Government coniines 
to the use of chains and fetters 11011-co oper¬ 
ation can remain peaceful as it is to-day 
but if things go further and Government 
has recourse to gallows or machine guns 
it will be impossible l or the moment to re¬ 
main non-violent. At this stage some 
people would like to ask: how is it that 
while the Hindus are content to adopt 
non-violent non-co-operation as the means 
for attaining independence that the Mus¬ 
sulmans are anxious to go a step further? 
The answer is that the liberation of Hindu¬ 
stan is as much a political duty of a 
Musalmau as that of a Hindu. Owirg 
to the question of Khilaiat it has become 
a Mussulman s religious duty also.’’ 

Reading these paragraphs it is difficult 
to say that they are not susceptible of the 
construction which the accused seeks to put 
upon them. In any case, 1 am unable to say 
that they constitute a direct and clear in¬ 
citement to violence. Taking the speech as 
a whole, and taking the broad effect of these 
paragraphs in relation to the main theme 
of his speech as indicated above, viz .j 
the change in the aims and objects of the 
League and the immediate starting of a 
parallel government, I am not satisfied 
that it is sufficient to bring the case within 
the scope of section 121, that is, to constitute 
a clear and direct incitement to action as 
distinguished from a state of mind. 

I have Considered the reasons given by 
the learned Sessions Judge in support 
of his view. Even taking the sum¬ 
mary of the speech as given in 
paragraph 8 of his charge to the Jury 
I cannot say that it amounts to a clear and 
direct incitement to violence. The learned 
Judge has observed that 41 step by step 
the speaker maps out the stages which 
are to culminate in possible reslstence to 
the Government established by law/' That 
seems to me to constitute the weakness of 
the prosecution case, for it shows that the 
immediate and direct object is not the us© 
of violence; but it indicates ? realisation on 
the part of the accused as to the probabl© 
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use of violence in future under certain cir¬ 
cumstances which no doubt the accused 
thinks will arise, but which in fact may or 
may not arise. After giving my best 
consideration to all the arguments and the 
speech itself I am unable to hold that it 
constitutes such an incitement to action 
as would bring the case within the mean¬ 
ing of section 121. At its best it is a doubt¬ 
ful case: and it was open to the Jur}’ 
under the circumstances to find the accused 
not guilty. 

I do not express any opinion about the 
exact meaning and scope of the quotation 
from the Quran in relation to its context 
In the holy book as to which there was some 
argument before us a;.d upon which the 
accused laid some emphasis: for, after all, the 
effect of the quotation lias to be considered 
in relation to its context in the speech in 
which the words are quoted; and, secondly, 
in the view I take of the case it is not 
necessary to do so. 

I need hardly add that on the present 
reference I am only concerned with the ques¬ 
tion as to whether the speech amounts 
to an abetment of the waging of war: and 
my observations as to the speech are made 
with reference to that question only. 

I would, therefore, acquit the accused 
of the charge under section 121, Indian 
Penal Code. 

It is desirable to point out that, iu view 
of the Explanation to section 35 of the Cri¬ 
minal Procedure Code and the provisions 
of section 71 of the Indian Penal Code 
as interpreted by a Full Bench in 
Queen-Empress v. Main (2), the accused 
W’ould be liable to one punishment 
only in respect of the speech. The 
learned Sessions Judge found him guilty 
under section 124 A and sentenced him 
to two years' rigorous imprisominent 
In respect of the speech in question. In 
Case this reference had been allowed, we 
could not have imposed a second penalty 
without setting aside the sentence already 
passed. Though at one stage I thought 
that there might be some difficulty in doing 
so, I am satisfied that in view of the pro¬ 
visions of section 307, sub-section (3) 
and section 423, sub section (1), clause 
(< 2 ), of the Code of Criminal Procedure; 

(2) 23 B. 7o«j 1 Bom, R. 142112 Ind, Pec, 
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there would be no insuperable difficulty 
111 dealing with the case under section 121 
as regards the sentence, and in setting aside 
the sentence under section 124 A for that 
purpose, if it were necessary to do so. 

Crump, J.—This is a Reference by the 
Sessions Judge of Ahmedabad under sec¬ 
tion 307 of the Code of Criminal Procedure. 
It is for us to form our own opinion on the 
case aft e i giving due weight to the opinions 
of the Judge and the Jury. The nature 
of the case is such that these opinions can¬ 
not be of much assistance, for we have 
to deal not with facts but solely with the 
correct interpretation of a single speech, 
which is Exhibit 7 in the case. 

ft is a common place, but one which re- 
quiresto be re-stated from time to time, 
that criminal charges must be strictly proved 
and that the benefit of any reasonable 
doubt must be given to the accused. The 
question here is whether the accused 

has committed the offence of abetting the 
waging of war against the King. The 
abetment charged is abetment by insti¬ 
gation, and the point for decision is whether 
the. speech (Exhibit 7) discloses such insti¬ 
gation. Instigation is active suggestion 
or stimulation of another to do 

an act. The act here is the waging of 
war, and the waging of war is the attempt 
to accomplish by violence any purpose of 
a public nature. As to the purpose here 
there is no disguise. It is to bring about 
complete independence by establishing 
a republic. If the accused actively 
suggested to his audience that they should 
use violence, or stimulated them to use 
violence in order to achieve that purpose 
he is guilty. It is immaterial that he may 
have sought to disguise his meaning so long 
as the meaning is clear. On the other hand, 
it is equally immaterial that the speech is 
within the scope of section 124 A, if it does 
not contain any active suggestion or sti- 
multation to the use of violence. 

The test—the only test—is to read the 
words, and to decide what Is the p obable 
effect on the audience to whom it was 
addressed. The words must be taken in 
their natural meaning and in the order in 
which they stand. If the result charged 
Is not clear beyond reasonable doubt then 
the offence is not made out. If it is^ not 
possible to say affirmatively that the accused 
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•ntended to Instigate his audience to 
violence, then he must be acquitted, how¬ 
ever mischievous the speech may be. 

The opening portion of the speech may 
be summarized as follows: — 

(1) It would have been better had an 
abler President been selected. 

(2) The All India Muslim League is 
in a weak condition. 

(3) The existing objects of the League 
are set out. The first is “the attainment 
of Swaraj by the people of India by all 
peaceful and legitimate means." 

(4) The causes of the weakness of the 
League a e analysed. The main cause 
is that Swaraj is not defined in accordance 
with Muslim desires. 

(5) In order to remove this cause of weak¬ 
ness "Swaraj" should be defined as "com¬ 
plete independence.” The form of govern¬ 
ment should be "an Indian Republic 
on the lines of the United States of India." 
further the woTds "peaceful and legiti 
mate" should be deleted and the words 
"possible and proper" be substituted. 

(6) The advantanges of an Indian Re¬ 
public are explained. The main advantage 
Is the removal of the English power which 
is a hindrance to the removal ot misunder¬ 
standing between Hindus and Mussulmans 
as is shown by the Mopalah troubles in Mala¬ 
bar as to which a long digression is intro¬ 
duced. 

(7; After this digression the speaker 
returns to his main theme, viz,, the amplifi¬ 
cation of the definition of Swaraj and the 
necessity of substituting “possible and 
proper" for "peaceful and legitimate" in 
defining the means by which ‘Swaraj' is 
to be attained. The reason given for this 
change is that it is necessary to open the 
League "to those who do not honestly 
believe non-co-operation alone as the sole 
path of salvation and recognizing the pos¬ 
sibility of other methods adopt tiiem also." 
Also, it is necessary to "remove the com¬ 
plaint of those who believe that non-co- 
operation can under no circumstances 
remain peaceful to the last—and refuse to 
remain non-violent even in intention." 

The portion of the speech summarized 
above leads up to the passage on which 
the prosecution mainly rely. So far the 
meaning is shortly this:—“Let us define 
as our goal complete Independence, and 
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widen the definition of our means so as 
to admit all shades of opinion violent or 
non-violent." Up to this point ^ the 
speaker advocates no line of action.'! 

It Is unnecessary for me to setfout 
again.Lthe passage which follows. I pro¬ 
pose to givej briefly the meaning of it as 
I understand it. The speier says 
that there are only two possible means 
ol re-placing one government by another: 
one destruction by the sword: the other 
by setting up a parallel government. So 
far as he advocates either, it is the latter. 
“Friends, to achieve this object we must 
immediately set up on a separate and per¬ 
manent foundaton our own Courts, schools 
etc.,etc." He then goes on to point out that 
ultimately a stage will be reached when 
action on peaceful lines will become impos¬ 
sible because the existing Government will 
undoubtedly interfere. When Government 
interferes and if and when Martial Law is 
declared non-violent non-co-operation will 
become utterly useless. For the Mussalm^ns 
at least will defend themselves “when 
faced by the barrel of a gun." “I on my 
part fear," the speaker says, “that in general 
the reply to Martial Law will be what is com¬ 
monly called guerill warfare, or, i a the words 
of the Quoran,‘Kill them whenever you find 
them' the responsibility for all this blood¬ 
shed will rest on the shoulders of Govern¬ 
ment." The meaning may be further 
illustrated by a passage which follows: 
“So long as the Government confines itself 
to the use of chains and fetters non-co-oper¬ 
ation can remain peaceful as it is to-day, 
but if things go further and Government 
has recourse to gallows and machine guns 
it will be impossible for the movement to 
remain non-volent." BP 

The substance of the matter js this. “Let 
us continue by peaceful means: probably 
in the future Government will proclaim 
Martial Law and use machine guns. If 
so certain persons will use violence in self-J 
defendee. The blame will rest on Govern¬ 
ment." 

Does such language amount to instigating 
the waging of war? I adopt the words of 
Heaton, J., on this matter: "So long as a 
man only tries to inflame feeling, to excite 
a state of mind, he is not guilty of any¬ 
thing more than sedition. It is only when 
he definitely and clearly incites to action 
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that he is guilty 0 f instigating and, there¬ 
fore, abetting the waging of war" Emperor 
v. Ganesh Damodar Savarkar (i). I cannot 
find here any incitement to action. The 
accused says no more than this. “Tetus 
proceed on peaceful lines as long as we 
can. In the future some of us will be 
compelled to use violence in self-defence." 
Such language is gross sedition, but it is 
not to my inind an offence under section 121 
for the plain reason that there is no incite¬ 
ment to action. If the worse contraction 
Is put upon the speech it amounts to a 
prophecy or even a threat tk*.t violence may 
be necessary in future. It does not suggest 
action here and now, 01 stimulate my one 
to such action. The distinction is clear 
enough if reference is made to any of those 
cases in which there lias been a conviction 
under section 121. I hold, therefore, 
that the accused cannot be held guilty 
of that offence. 

I would only add that I agree with my 
learned brother as to the applicability of 
section 307, read with section 423, to the 
circumstances of this case. 

r.n. & n. 11. Order accordingly. 


RANGOON HIGH COURT. 

Criminal Revision No. 23-B of 1923. 

February 15, 1923. 

Present:—Mi. Justice May Oung. 

MAUNG TUN YIN— Petitioner 

versus 

MA THEIN SHIN— Respondent. 

Criminal Procedure Code ( Act V of iSy8), s. 488 
(6) —Order for maintenance—Jurisdiction of 
Magistrate to revise order of predecessor. 

A Magistrate lias power under section 488 
(6) of the Criminal Procedure Code to re-open . 
a case in which maintenance has been awarded 
by his predecessor, and to revise the order grant¬ 
ing maintenance where the petition is presented 
within three months of the order. 

Reference rnide by the Sessions Judge,' 1 
Pegu, in his Criminal Revision No. 23 
of 1923* • i 

Reference made by the Sessions Judge, 
Pegu, in hU C Imlnal Revision No, z of 

I9*£i 


reference. 

.The Additional Magistrate of Thanat 
pin (Mg. I ha Tun First Class) on December 
7th 1922, passed an order under section 
488, Criminal Procedure Code, for the appli¬ 
cant to pay Rs. 18 monthly for the support 
of his wife and Rs. 5 monthly for the support 
oi their child. The Magistrate determined 
the case cx parte after recording that re¬ 
peated notices foiled to secure the appli¬ 
cant s attendance. On the 20th December 
applicant presented a petition to the Addi¬ 
tional Magistrate’s successor (Mg Tun 
Mra U, First Class), alleging that he had no 
notice of the case against him and that he 
was in a position to prove that he had no 
w 0 rk and was d.pendent on liis pa euts. 
The new Magistrate endorsed this peti¬ 
tion with the remark that lie had no power 
to revise the order of his predecessor 
and directed the applicant to apply 
to a competent Court. The applicant's 
petition was presented within three months 
of the maintenance order and the Additional 
Magistrate had pow.r to interfere under 
the proviso to section 488 (6) of the Crimi¬ 
nal Procedure Code. His order was 
incorrect, therefore, and as the applicant 
may well have been prejudiced,under section 
438 of the Criminal Procedure Code- I 
report the case for the orders of the High 
Court of Judicature recommending that . 
the Additional Magistrate's order be re* 
versed and the Magistrate be directed 
to consider the cause which the applicant 
may be able to show for modification 
of the maintenance order. 

Air. C. K. Tambe, for the Petitioner. 

ORDER. —Respondent does not. appear. 
The Magistrate was clearly wrong in suppos¬ 
ing that he had no power to re-open the 
case. Section 488 (6) gives him the power. 
The case will be re-opened and disposed of 
according to law, 

• * ^ 

w. c. A. Order revers'd: 
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PATNA HIGH COURT. 

Appear from Appelate Decree No. 397 

of 1921. 

July 11, 1923- 

Present: —Mr. Just ce Foster and Mr. Justice 

Kuhvant Sahay. 

Maharaja Bahadur KESHO PRASAD 
SINGH— Defendant — Appellant 

versus 

EAKHU RAI and another — Pi.aintiffs— 

Respondents. . 

Suits Valuation Act (VII of 1887), s. 11 — 
Undervaluation of suit—Appeal to Court not 
competent to hear it — Objection, absence of — Pre¬ 
judice — Adjudication of appeal, whether null and 
void. 

By reason of the undervaluation of a suit, 
plaintiff filed an appeal against the decree of 
the Trial Court to the District Judge, whereas, 
on the correct valuation, the appeal lay to the 
High Court. Defendant did not object to the 
valuation either in the Trial Court or before the 
District Judge. On a second appeal being pre¬ 
ferred to the High Court by the defendant, the 
undervaluation was discovered by the Stamp 
Reporter and both parties accepted the correct 
valuation pointed out by that officer. 
Defendant thereupon objected that plaintiffs’ 
appeal to the District Judge was incompetent 
and the latter's decree was, therefore, null and 
void for want of jurisdiction : 

Held, that, in the absence of any objection by 
the defendant to the undervaluation in the Trial 
Court or the lower Appellate Court and of any¬ 
thing to show that the undervaluation had 
prejudicially affected the disposal of the appeal 
on the merits, the defendant’s objection could not 
be entertained in second appeal in view of the 
provisions of section n of the Suits Valuation 
Act. 

Ledgard v. Bull, 9 A. 191; 13 I. A. 134; 4 Sar. 
P. C. J. 741; 5 Ind. Dec. (n. s.) 561 (P. C.), 
Rajlakshmi Dasee v. Katyayani Dasee, 12 Ind. 
Cas. 464; 38 C. G39, distinguished. 

Appeal from a decision of the District 
Judge, Shahabad, dated the 24th July 1920, 
reversing t.u.t of the vSubordinate Judge, 
Shahabad, dated the 31st March 1919. 

Mr. Nirsu Narain Sinh't (with him M r . 
B.'tuvaneshw.ir Pd.Sin Pt), for the Aopcll u.t. 
Mr. Siva Sharan Lai , for the Respondents. 

JUDGMENT. 

Kulwant Sahay, J.— -This is an appeal 
by the defendant against the decree of the 
District Judge of Shahabad, reversing 
a decree of the Subordinate Judge of that 
place aud decreeing the suit with costs. 
The facts of the case are shortly these : 

The defeudaut is the proprietor of Mama 
Isarpur, Tauzi No. 883, in the District 
of Shahabad. In this mama the plaintiffs 


had a holdii g of 32 blphas 19 dhurs of land 
which, according to survey measurement, 
came to 20.26 acres in area. In the year 
1899 the predecessor i 1.-interest of the de- 
feudal t brought Rent Suit No. 18 of 1899 
for recovery of arrears of rent for the years 
1303 to 1306. On the 26th September 
1899 a decree for rent a as passed in that 
suit and in ex?cution of that decree the 
plaintiffs' residential house was sold and 
purchased by the decree-holder on the 
4th of February 1913. Subsequently, the 
holding ol the plaintiffs was sold in execu¬ 
tion of the same decree on the 2nd of Feb¬ 
ruary 1914 and was purchased by the 
deeree-lnlder himself. Objections were 
subsequently made to the delivery of 
possession to the decree-holder, auction- 
purchaser, on the ground that the execu- 
toin was time barred and that the dectee 
itself was fraudulently obtained. These 
objections were disallowed and the decree- 
holder w'as put in possession of the proper¬ 
ties in suit. The present suit w r as brought 
by the plaintiffs for a declaration that 
the decree, dated the 26th September 
1899, was obtained fraudulently and sur¬ 
reptitiously without the knowledge and 
in’ormation of the plaintiffs, that the 
proceedings in execution of the sa : d decree 
were taken secretly in collusion or concert 
with the Court peons and by suppression 
of all the processes and that the auction- 
sale in execution of the decree was illegal 
and invalid on the ground of these irregu¬ 
larities and also on the ground that the price 
fetched at the sale was grossly inadequate 
causing substantial loss to the plaintiffs* 
The plaintiffs, therefore, prayed for a de¬ 
claration that the decree and the sale were 
not legally binding on them, that the 
sales held on the 4th of February 1913 
and on the 2nd of February 1914 were 
altogether inoperative and the defendant 
had not and could not in law acquire any 
right under the sales. The suit was original¬ 
ly valued at Rs. 5,500 which was the valu¬ 
ation of the house and the holding as fixed 
by the plaintiffs. The plaint was presented 
in the Court of the Subordinate Judge 
of Shahabad on a Court-fee stamp of Rs. 10 
on the 3rd of February 1917. On the 
4th of February 1917 a report was made 
by the office to the effect that the proper 
Court-fee payable on the plaint was ad 
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valorem fee on Rs. 5,500. The Sub¬ 
ordinate Judge thereupon ordered ad valorem 
Court-fee to be paid, or cause to be shown 
why ad valorem fee should not be paid. 
Pleaders were heard and the Court decider! 
that the Court-fee payable on the plaint 
was a 1 vnlo. em on the value of the proper¬ 
ties, which formed the subject-matter of 
the suit. The plaintiffs thereupon filed 
a petition reducing the valuation of the 
suit fr 0 m Rs. 5,500 to Rs. 2,300. The 
Court apparently accepted this valuation 
and ordered the deficit CouTt-fee to be 
pa d calculated on the valuation of the 
suit at Rs. 2,300. The deficit Court-fee 
was made good by the plaintiffs on the 
1st of May 1917 and 1 lie plaij t was admitted 
and duly registered. The defendant appear¬ 
ed and filed a written statement traversing 
the allegations of the plaintiffs as regards 
the illegalities and irregularities in ob¬ 
taining the decree and in taking the execu¬ 
tion proceedings. No objection was taken 
as regards the va’uation of the suit and at 
the trial no issue was framed as regards 
the undervaluation of the suit. The learn¬ 
ed Suboroinate Judge, however, dismissed 
the suit on merits. The plaintiffs, there¬ 
upon, preferred an appeal before the District 
Judge of Shahabad. The Memorandum 
of Appeal was valued at Rs. 2,300 which was 
the valuation fixed in the Court below 
and Court fee was paid o this valuation 
upon the Memorandum of Appeal belore the 
District .Judge. Again no objection was 
taken by the delendant and the appeal 

on its merits and the lear ed 
District Judge set aside the decree of the 
Subordinate Judge and decreed the suit. 
Against this decree the defendant has 
preferred this second appeal to this’Court. 

An objection was taken by the Stamp 
Reporter that tbe valuation of the suit 
was improperly fixed at Rs. 2,300 that the 
true valuation should have been at Rs. 5,500 
31 alleged by the plaintiffs themselves 
originally in their plaint, and that, there¬ 
fore, the Court-fee payable on the Memo¬ 
randum of Appeal to this Court as well 
a 8 the Court fee payable on the .plaint 
and on the Memorandum of Appeal to the 
District Judge ought to have been, upon' 
the valuation cf Rs. 5,500. He, there! 
fore, reported that there was a deficiency 

iu tbe CoUlt-fee paid on the Memorandum 
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of Appeal to this Court to the extent of 
Rs* r 55 and that the plaint and the Memo 1 ; 
r lit uni of Appeal to the D strict Judge were 
also insufficiently stamped by Rs. 155 each. 

The matter came for decision before tb$ 
Taxing Officer and he held that the Court- 
fee payable on the Memorandum of Appeal 
to this Court was ad vai-.r m on Rs. 5,500 
which was the value of the property in 
dispute and he ordered the appellant to 
pa}' the deficit Court-fee of Rs. 155 which 
w'as duly paid by the appellant and the 
appeal w r as registered. As regards the 
valuation of the plaint and the Memo' ndum 
of Appeal to the lower C <urt the Taxing 
Officer ordered that the same will be con¬ 
sidered when the respondents appeared 
in the appeal. When the respondents enter¬ 
ed appearance in this appeal, the matter- 
was again brought before the Registrar 
and on the 2nd of December 1921 be. 
allowed time to the plaintiffs-respondents; 
up to the 13th of Dece ber to pay the 
deficit Court fee. No objection seems to; 
have been taken by the plaintiff-respond¬ 
ents as regards the valuation and the pay¬ 
ment of the deficit Court fees. The res--' 
poudents, however, did not pay the deficit 
Court-fee as directed by the order of the] 
2nd of December 1921 and on the 15th 
of December 1921 an order was made 
by the Registrar to the effect that the ques¬ 
tion whether the plaint should be rejected 
should be determined by the Bench at the 
time the appeal came on for hearing. 
When the appeal came on for hearing 
before us the learned Vakil for the res¬ 
pondents raised no objection to the valu¬ 
ation, but paid the deficit Court-fee on the 
plaint as well as the Memorandum of Appeal 
before the District Judge. This was ac¬ 
cepted and the appeal was heard. - 
At the hearing of the appeal the learn¬ 
ed Vakil' for the appellant takes the ob¬ 
jections that the valuation of the suit being 
now determined to be Rs. 5,500,the appeal 
to th District Judge was incompetent; 
that the decree made by the District Judge 
was without jurisdiction and is void. He 
relied on the Pnvy Council case of Lcdgard . 
v. Bull\ (1) and also upon the case of Raj’ 
iakshmi Dasec v. Katyayanl Dasee (2). 

£ A. 191J 13 I. A. 134; 4 SftT. P. C. J- 74*1 
d. Dec.. (N. s.) 561 (P. C<). 

''•(a) la Ind. Cm. 4641 3*'C. 63 0.\ 
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Now, there can be no doubt that, having 
regard to the value of the properties form¬ 
ing the subject-matter of the suit as now 
fixed and accepted by the plaintiffs-res¬ 
pondents. the appeal to the learned D strict 
Judge was incompetent. The appeal against 
the decree of the Subordinate Judge lay 
to the High Court and not to the D.strict 
Court. The question is, whether the decree 
passed by the learned District Judge can 
be treated as a nullity. Section 99 of the 
Code of Civil Procedure provides: “ No 
decree shall be reversed or substantially 
varied, .nor shall any case be remanded, 
in appeal on account of any msjoinder 
of parties or causes of action or any error, 
defect or irregularity in any proceedings 
in the suit, not affecting the merits of the 
case or the jurisdiction of the Court. 
Here the jurisdiction of the Court of Appeal 
below is affected by the alteration of the 
value of the suit. Section n of the Suits 
Valuation Act, however, pr 0 v des that 
“‘Notwithstanding anything in section 99 
of the Code of Civil Procedure an objec¬ 
tion that by reason of the overvaluation 
or undervaluation of a suit or appeal a 
Court of first instance or lower Appellate 
Court which had not jurisdiction with 
respect to the suit or appeal exercised 
jurisdiction with respect thereto shall not be 
entertained by an Appellate Court unless.— 
“(a) the objection was taken ir. the Court 
of first instance at or before the hearing at 
which issues were first framed and recorded, 
or in the lower Appellate Court in the Memo¬ 
randum of Appeal to that Court ; or, 

"(b) the Appellate Court is satisfied for 
reasons to be recorded by it in wrriting, that 
the suit or appeal was overvalued or under 
valued, and that the over valuation or 
undervaluation thereof has prejudicailly 
affected the disposal of the suit or appeal 
on its merits. ” 

Sub-section (2) of section 11 of the 
Suits Valuation Act provides: “If the 
objection was taken in the manner men¬ 
tioned in clause {a) of sub-section (1), but 
the Appellate Court is not satisfied as to 
both the matters mentioned in clause (6) 
of that sub-section and has before it the 
^terials necessary for the determination 
other grounds of appeal to itself, 
l dispose of the appeal as if there 

«aa been no defect of juried ct on in the 
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Court of the first instance or lower Appellate 
Court." 

Now, as I have indicated above, no objec¬ 
tion as regards the valuation or jurisdiction 
of the Court w r as taken by the defendant 
either in the Trial Court or in the Court 
of Appeal below'. The objection was taken 
for the first time in this Court by the Stamp 
Reporter. Moreover, nothing has been shown 
by the defendant-appellant before us that 
the under valuation of the suit and of the 
appeal to the District Judge has in any 
way prejudic ally affected the disposal 
of the suit or of the appeal on its merits, 
lathe case of Ledgirdv . Bull (1) objection 
as regards the jurisdiction of the Court 
w'as taken from the very beginning. It 
was taken before the Subordinate Judge 
and again before the District Judge and it 
was reiterated in the High Court, and 
their lordships of the Privy Council re¬ 
ferred to this matter and to the fact that 
the defendant in that case had done nothing 
to wa ve that objection since it w r as stated 
in the written statement in answer to the 
plaint and held that the Court had no 
jurisdiction to try the suit. In the case of 
Rajlakshmi Daset v. Katyayanl Dasee (2), 
a decree was filed in evidence by one of the 
parties to the suit which was objected 
to by the other party on the ground of its 
being a nullity for the reason that it was 
passed by a Court which had no jurisidic- 
tion to pass it. Their Dordships in that 
case held that the decree was fraudulently 
obtained on a deliberate undervaluation 
of the subject matter of the suit and that 
the Court which passed the decree had 
no jurisdiction to pass it and, therefore, 
it was a nullity and could not be used in 
evidence against the other party who was 
not a party to that decree. As to what 
the effect of that decree would have been 
between the parties to that decree, their 
Dordships expressed no opinion. On page 
668* of the report their lordships observe. 

“ We are not now called upon to consider 
what the effect of such lack of jurisdiction . 
would be upon the decree, in so far as the 
parties thereto were concerned. It is 
manifest that so far as a stranger to the 
decree is concerned, who is interested in 
the property affected by the decree, he . 
can obviously ask for a declaration th at the ; 

•P i|a of 38 C.—[£*.) 
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decree is a nullity, because made by a Court 
which had no jurisdiction over the subject- 
matter of the litigation. ” The provisions 
of section 11 of the Suits Valuation Act 
were not considered in the case of Raj- 
lakshmi Dasee v. Katyayani Da see (2), 
and the case of Ledgard v. Bull (1) was decid¬ 
ed. before the enactment of the Suits Valu- 
atiol Act of 1887. Having regard to the 
provisions oi section 11 of the Suits Valu¬ 
ation Act, I am of opinion that there being 
no proof of prejudice, the objection can¬ 
not be entertained that tlie decree of tlie 
learned District Judge is null and void 
for want of jurisdiction. 

As regards the merits, it appears that 
before the rent decree of the 26th of 
September 1899, mentioned above, was 
passed the defendant’s prede<'essor-in-in¬ 
terest had in the year 1893 obtained an 
ex 'parte rent decree for arrears of rent 
due for a prior period. This ex parte decree 
was subsequently set aside and the suit w as 
restored and a fresh rent decree on contest 
was passed in favour of the defendant's 
predecessor*!n-interejst in the year 1898. 
Execution of this decree was taken out 
and the holding of the plaintiffs was sold 
on the 17th of November 1900, and pur¬ 
chased by the deerree-holder. Possession 
was delivered to the decree-holder auc¬ 
tion purchaser on the 27th of February 
1903. In the year 1910 a suit was brought 
by the predecessor-in interest of the defend¬ 
ant against the present plaintiffs for posses¬ 
sion and mesne profits 0 f the holding on 
the ground that the plaintiffs had dis¬ 
possessed the defendant's predecessor-in¬ 
interest from the said holding. Mesne 
profits were claimed for the years 1315 
to 1317. This was Suit No. 81 of 1910. 
This suit was referred t 0 the arbitration 
of the present defendant. On the 2nd of 
December 1912 the present defendant 
as an arbitrator made an award to the 
effect that the present plaintiffs should be 
allowed to retain possess on of the holding 
on payment of a sum of Rs. 1,400 on account 
of arrears of rent and 1 os c <i,,fits and a 
Bum of Rs. 100 on accouLt of costs. These 
two sums were apparently paid in due 
time and the plaint ffs continued in posses¬ 
sion until they were dispossessed as a re¬ 
sult of the sale held on the 2nd of December 
1914 in execut on of the decree of the 26th 


of September 1899 as mentioned above. 

Two questions have been rai ea; first, 
as to what was the effect of the purchase 
by the predec ssor-in-inte est of the de¬ 
fendant in the year 1900 ; and, secondly, 
what was the effect ot the award of the 
2nd of December, 1912. 

It is contended on behalf of the plaintiffs- 
respondents that the effect of the sale of 
the 17th of November 1900 was to ex¬ 
tinguish the decree of the 26th of Septem¬ 
ber 1899 and, secondly, that by the award 
of the 2nd of December 1912 the sum of 
Rs. 1,4 0 was fixed to represent all sums 
c n account of arrears of rent and mesne 
profits outstanding up to that time 
and that by the paymet t of Rs. 1,400 
nothing remained due under the decree 
of the 26th of September 1899. The 
learned Subord nate Judge found these 
points in favour of the defendant and dis¬ 
missed the suit. On appeal the learned 
District Judge has held that by the sale 
of the 17th of November 1900 the en¬ 
cumbrance on the property under the 
decree of the 26th of September 1899 was 
extinguished. He apparently relies on the 
provisions of section 10x of the Transfer 
of Property Act; but, 1 nder that section, 
the charge will not be extinguished if the 
owner of the charge declares by express 
words or necessary implication that it should 
continue to subsist or such continuance 
would be for his benefit. The learned 
District Judge has not considered the evi¬ 
dence on this point. 

As regards the second point, namely* 
the effect of the award of the 2nd of De¬ 
cember 1912 that also depends upon the 
evidence in the case which has not been 
considered by the learned District 
Judge. 

Under the circumstances we, in the ordi¬ 
nary course, would have remanded the case 
to the District Judge for a finding upon 
thes? two points upon the evidence; but, 
having regard to the circumstances of the 
case and the valuation of the suit as now 
fixed, we consider it undesirable to make 
a r> mand to the District Judge. We, 
the efore, think it desirable that this 
Court sh uld determine these points upon 
a consideration o the eviaence in thecase 
under the provisions of section 103 of the 

Civil Procedure Code. > 
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We, therefore, direct that this appeal 
do stand over for a month. The appellant 
should prepare either a typed or a printed 
copy of 9 11 the evidence on the record 
bearing on these two points which he 
wishes this Cburt to consider. He should, 
within a week, give a list of all the docu¬ 
ments and the evidence which he proposes 
to print to the Vakil ftr the respondents ; 
and if the respondents' Vakil wishes to 
refer to any other d<cument besides those 
included in the appellant’s list he shall 
give notice thereof to the appellant’s Vakil 
within three days of his receiving the 
appellant's list. The appellant will then 
print the papers which the respondents 
wish 13 print. The printed or typed copy 
of the papers should be filed by the appel¬ 
lant's Vakil in this Court on or before 
the 6th of August 1923. 

Foster, J.—I agree. 

z.k. Order accordingly. 
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affidavit of respondent that the appellant 
is a pauper and a woman, and that 
he believes that she is being financed 
by somebody with a suggestion that 
she may have made a champertou^ 

agreement. 

On a perusal of the judgment it is ob¬ 
vious that the appellant has a bona fide 
claim, which she is entitled to have heard; 
In S shayyangar v. Jalnulavadin (1) it 
was held that very special grounds should 
be required before a suitor in forma pau¬ 
peris should be required to give security 
for costs. I do not think that such grounds 
have been shown in this case. It would 
be absurd to suggest that the fact that a 
relative is supposed to be assisting appel¬ 
lant would be such a ground. The appli¬ 
cation is rejected with costs with two 
gold niohurs, 
w. C. A. 

Application rejected. 

(1) 3 M. 66j 4 Iud. Jur. 5071 x Ind. Dec. (N. $.) 
603. 
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RANGOON HIGH COURT. 

Second Civil Appeal No. 328 of 1922. 

March 13, 1923. 

Present: —Mr. Justice Lentaigne. 

MA SAW— Plaintiff—Appellant 

versus 

MAUNG SHWE GON— Applicant- 

Respondent. 

Civil Procedure Code (Act V of 1908), 
O. XXV, r. 1 —Application to sue as pauper 
—Security for costs. 

A suitor in forma pauperis should not be 
required to give security for costs except on 
some very special ground. The fact that the 
applicant is being assisted by a relative is not 
such a ground. 

Seshayyangar v. Jainulavadin, 3 M. 66; 4 Ind. 
Jur. 5071 1 Ind. Dec. (n. s.) 603, relied on. 

Mr. Shaw, for the Appellant. 

Mr. Vertannes, for the Respondent. 

JUDGMENT. —This is an appl ; cation by 
the respondent that the plaintiff-appellant 
be called upon to give security for the costs 
of the lower Courts and of this second 
appeal. The grounds on which such 

application is made are stated in the 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 304 of 1920. 

July 2, 1923. 

Present: —Mr. Justice Lindsay and 
Mr. Justice Sul aim an. 
BANSIDHAR and others—Plaintiffs 

— Appellants 
versus 

BABU LAL and others—Defendants 

~ Respondents. 

Contract Act (IX o* 1872), s. 25 —Suit to 
recover aebt—Unauthorised promise of payment ly 
defendant*sPleader—Statement not signed by Pleader 
— Fresh contract — Defendant, whether bound. 

In a suit for recovery of money the Pleader for 
the defendant stated that if the plaintiff presented 
Probate or Letters of Administration or a Succes¬ 
sion Certificate, the defendant would have no 
objection to paying the amount. This suit 
was dismissed on the ground that the plaintiff 
had failed to obtain a Succession Certificate, 
Subsequently, the plaintiff obtained the certi¬ 
ficate and brought a second suit: 

Held, that in the absence of any proof that th e 
Pleader in the first case had any general or special 
authority from the defendant which would 
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entitle him to enter into a contract on behalf of 
the defendant to pay the debt, sect on 25 of the 
Contract Act had no application; [p. 312, col. 1.] 

(2) that the section was further inapplicable 
in the absence of anything to show that the record 
of the statement made by the Pleader was signed 
by him or by any other agent of the defendant. 

[p. 311. col. 1.) 

first appeal from a decree of the Sub¬ 
ordinate Judge, Farrukhabad. 

Messrs. Girdharilal Agarwala and Uma 
Shankar Bajpai, for the Appellants. 

Mr. Kailas Nath Katjn, for the "Re¬ 
spondents. 

JUDGMENT.—The suit out of which this 
appeal has arisen was brought to recover 
a sum of Rs. 17,000 odd, the defendants 
In the case being Babu Lai and Kishun 
Gopal, sons of K.edar Nath. These de¬ 
fendants apparently are the owners of 
the firm called “Babu Lai and Kedar Nath," 
carrying on business at Cawnpofc. The 
firm has become insolvent and the estate 
of the defendants is low represented by 
the Official Receiver. 

The plaintiffs in the suit are the descend¬ 
ants of one Bhawani Shanker who died on 
the 12th of February 1912. This ma-, 
Bhawani Shanker, owned a business at Far¬ 
rukhabad which was carried on in the 
name of Mahanand Ram Bhawani Shanker. 

On the 27th or 28th of December 1911 
Bhawani Shanker sent certain hmidis 
to the defendant firm at Cawnpore for rea¬ 
lisation and credit to his account. 

It is stated that the directions to the de¬ 
fendant firm were that the money should 
be treated as a fixed deposit payable six 
months after date. 

On the 8th of February 1912 Bhawani 
Shanker wrote a letter to the defendant 
firm with respect to this deposit. He di¬ 
rected the defendants to open a fresh ac¬ 
count in his name and to credit him with 
a sum of Rs. 12,000, and in his letter he 
stated that this sum was to be applied for 
the purpose of educating five boys of his 
community to enable them to pass the 
LL.B and Readership examination of the 
High Court. 

• This letter was received by the defendant 
‘firm and was answered by a letter dated 
the 9th February 1912 which is to be found 
*t page I of the supplemental book A. 
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Four days after he wrote this letter, 
Bhawani Shanker died. A ter this, 
certain cla ms were presented to the defend¬ 
ant firm in respect of tlr’s money, and one 
of the cJa’mants was Mohan Lai who appa¬ 
rently had succeeded to the business of 
Bhawani Shanker of Farrukhabad. 

The defendant firm having these several 
claims made against it refused to pay un¬ 
til one or other of the claimants had es¬ 
tablished his title to the money. 

The result of all this was that a suit 
was filed on the 29th June 1915 by Mohan 
Lai against the defendant firm claiming 
this money. 

That suit was resisted on several grounds. 
One of the pleas in defence taken was that 
the money was trust money and that 
the plaintiff Mohan Lai could not recover 
it. Another plea was a plea of limitation. 

In the course of the trial of that suit a 
certain statement was made on behalf of 
the defendant firm by the Pieader who was 
engaged to conduct the defence. 

On the 23rd November 1915, while the 
suit was still pending, the Pleader for the 
defendants stated that if the plaintiff 
Mohan Lai presented Probate «*r Letters 
of Admini strati 01 or a Succession Certifi¬ 
cate, the defendai ts would have no ejec¬ 
tion to pay him the amoui t in dispute 
with interest thereon lor six months. . 

The suit was, however, dismissed 
by the Subordinate Judge on the 27th 
January 191b on the ground that the 
plaintiff, Mohan Lai, had failed to obtain 
a Succession Certificate. This order dis¬ 
missing the suit was confirmed in appeal 
by this Court. 

At the time the suit brought by Mohan 
Lai was pending in the Court of the Sub¬ 
ordinate Judge, proceedings were going 
on in the Court of the District Judge for 
the purpose of obtaining a Succession 
Certificate. For one reason or another 
this Certificate was not obtained till the 
month of December 1918 Mohan Lai 
has since died and now we have the pre- . 
sent suit instituted on the 27th January 
1920. 

We have to deal here with two pleas 
which were raised in defence. One was 
that the m ,ney held by the defend¬ 
ant firm was trust money which Bha- 
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wani Shanker had made over for the pur¬ 
pose specified in his letter of the 8th Feb¬ 
ruary 1912. It was pleaded that the pre¬ 
sent plaintiffs had no right to have the 
money. The other plea taken was that 
the suit was barred by time. 

• The learned Subordinate Judge was of 
.opinion that the suit was not barred by 
limitation. On the other hand, he was 
of opinion that the money had been de¬ 
dicated in trust for the purpose specified 
in the letter of Bhawani Shanker which he 
wrote in the month of February 1912. 
The result of the proceedings in the Court 
below was that the suit w r as dismissed. 

/ In appeal two points are raised before us. 
It is argued on behalf of the plaintiffs- 
appellants that the Court below was wrong 
in holding that a trust had been created 
and that the plaintiffs were not entitle-d 
to the sum in dispute. On the other hand, 
the learned Advocate who represents the 
Official Receiver supports the judgment 
of the Court below on the ground that 
the suit was barred by limitation. 

We will deal with this latter point first. 

On the face of it, the suit as a suit for 
recovery ol money which w r as deposited in 
December 1911, and which was payable in 
Juie 1912, is time-barred but the plaintiffs 
daim to be suing on atresh cause cf action 
arising out of what took place in the earl er 
suit on tne 23rd of November 1915. The 
plaintiffs founded their cause of action 
upon the statement made by the Pleader for 
the defendant firm in that earlier case, 
the statement to which we have already 
referred. It was rot pleaded that any¬ 
thing Contained in this statement amount¬ 
ed to a acknowledgment wh.ch would 
extei 0 the period of Lnhiation. Obvious¬ 
ly, no such plea could be taken lor the statt - 
ment, whatever it amounted to, was made 
after the period of limitation had expired. 

But what the plaintiffs say is this. They 
contend that the statement made by the 
Pleader on the 23rd November 1915 gave 
rise to a new contract under section.25 
of the Irdian Contract Act. 

Under the section in question a promise 
made iu writing and signed by the person 
to be charged theiewith or by his ageLt 
generally or specially authorised iu that 
behah, to^pay wholly or in part a debt 

of which the creditor might have enforced 
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paymett but for the law of limitation 
a valid and binding contract. 

And so it is argued that, when the Pleader 
stated that the d fendant firm had no 
objection to pay the money claimed to 
the plaintiffs if the plaintiffs succeeded 
in getting Pro bate or Letters of Adminis¬ 
tration or a Succession Certificate, a fresh 
contract was entered into, and it is 
further argued that a suit on this contract 
is within time on the ground that the pro¬ 
mise was conditional upon the plaintiffs 
obtaining a Succession Certificate. As 
that Certificate was not obtained till the 
month of December 1918, it was argued 
that this suit instituted in January 1920 
was within limitation. 

Iu our opinion, the judgment of the 
Subordinate Judge on this issue is erro- 
nir us. 

In order to establish a valid contract 
under section 25 of the Contract Act it 
is necessary to show that a promise was 
made in writing and that this writing was 
signed by the person to be charged there¬ 
with or was signed by his agent generally 
or specially authorised in that behaff. 

It is argued for the respondents, in the 
first place, that there is no proof 011 the re¬ 
cord that the Pleader who made this state¬ 
ment was either generally or specially 
authorised to represent the defendants 
for the purpose of making a fresh contract 
under section 25. We have here to notice 
what happened in the Court of the Subor¬ 
dinate Judge in the earlier suit. We have 
already mentioned that the defendants’ 
Pleader made the statement, upon which 
the pa l.ti now rely, on the 23rd of Nov¬ 
ember 1915. 

On the 17th Jaruary 1916 the defend¬ 
ants presented a petition in Court repudi¬ 
ating the statement which had been made 
on their behalf. It was stated in this 
petition that one Salik Ram, the general 
attorney, gave certain instructions to the 
Pleader who was conducting the delence, 
and that he had given these instructions 
without any authority. It was stated 
clearly in this petition that the de endant 
firm bad not relinquished any of the pleas 
which they had raised in their written 
statement ^of defence. An_ affidavit was 

put in in support of this application; 
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The Subordinate Judge at that time dealt 
\\ith this apphcation in his order of 17th 
January 1916 which is printed at page 
33 the paper bock. He rejected the 
petition saying that the Vakil tart not 
exceeded his authority inasmuch as he 
was "competent to abandon any issue or 
plea.” 


As the case stands, we have no proof 
at all that the Pleader who made the state¬ 
ment relied upon had any general or spe¬ 
cial authority from the defendant firm 
which would entitle him to enter 
into a contract on their behalf to pay a 
time-barred debt. The Pleader’s autho¬ 
rity was confined to the conduct of the 
case and the Subordinate Judge rightly 
observed that he was competent to abandon 
any issue or plea, AH that his state¬ 
ment amounted to was that if, during 
the pendency 0 f the suit, the plaintiff 
Mohan Tal obtained a Succession Certifi¬ 
cate the defendants were ready to submit 
to a decree for the amount claimed to¬ 
gether with interest f 0 r six months. We 
have already mentioned that the suit was 
dismissed, a couple of months later, on 
the ground that the plaintiff had failed 
to take out a Succession Certificate. We 
cannot, therefore, treat this statement 
as showing in any way that the Pleader 
who made it had authority to bind the de¬ 
fendant firm by a fresh contract under 
section 25 of the Contract Act. 

Another point which has to be noticed 
is this. In order that a valid contract 
may be constituted under section 25 (3) 
of the Contract Act it is necessary that 
the statement should be in writing and 
should be sin^ned by the person to be 
charged therewith or by his agent generally 
or specially authorised. There is nothin^ 
whatever before us to show that the record 
of the staten.ent made by the Pleader 
on the 23rd November 1915 was signed 
by the Pleader or by any other agent 
All we have got before us is a certified copv 
of an entry which we take t 0 have been 
written on the Order-sheet recording the 
statement made by the Pleader. There 
is nothing whatever to show that this state 
merit is signed by anybody except perharJ 
the Subordinate Judge who is responsible 
for initialling the entries on the Order! 
sheet* This matter seemj to have escap^ 


the notice of the learned Subordinate 
Judge, and we think , therefore, that he 
was wrong in holding that the statement 
made by the Pleader on the 23rd November 
I 9 I 5 gave rise to a new contract and to a 
fresh cause of action. 

This being so, the plaintiffs can only 
fall back upon the original cause of action, 
and, as we have already pointed out, 
a suit on that cause of action is long time- 
barred. 

In tin's view of the case it is not necessary 
for us to discuss the other question, namely, 
whether there was good dedication of this 
fund to trust purp ses, and we, therefore, 
abstain from saying anything teyond this, 
namely, that Dr. Katju who represents the 
Official Re'e ver, admits that this 
money was helrt in trust by the defendant 
firm. 

The result, therefore, is that the appeal 
fails and is dismissed with costs. 

N. H. 

Appeal dismissed. 


PATNA HIGH COURT. 

Appear from Original Order No. 

of 1922. 

r July 17 , i9 2 3- 

Present :—Justice Sir B. K. Mull ck, Kt., 
and Justice Sir Join Buc’nill, 

B.ibn KlvSHORI MAT and anothfr— 
Opposite Party—Appellants 

versus 

JAGDISH NARAYAN SINGH— 
Applicant—Respondent. 
Limitation Act (IX of 1908), s. 14, Sch. I, 
Art. 182— Civil Procedure Code ( Act V of I9°8)» 
O. XXI, r. 11— Execution petition—Prayer for 
superfluous relief , effect of — Petition, whether step- 
in-aid of execution—Misjoinder of causes of action 
in petition—Time spent in prosecuting petitiop, 
whether deducted , 

An incorrectness or superfluity as to the reliefs 
asked for in an application for execution of a decree 
does not vitiate the application to such an ex¬ 
tent as to debar the decree-holder from claiming 

it to be a step in-aid of execution. Tp. 315. co1 r *I 
An applicat on for execution of a mortgage- 

d c ce was filed on the aotb February 19*9 k ut 
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that the relief asked for was not in accordance 
with the decree. An appeal to the High Court 
against that order was dismissed on the 2nd July 
1920. A second application for execution was 
filed on the nth May 1922. The mortgagor 
again objected by a petition dated the 16th June 
1922, and the application was dismissed on the 
13th July. On appeal by the decree-holder to the 
High Court: 

Held, (1) that the application of the 20th 
February 1919 did not offend against the pro¬ 
visions of O. XXI, r. 11 of the Civil Procedure Code 
and was a step-in-aid of execution within the 
meaning of Art. 182 of the Limitation Act; [p. 314, 
col.2; p. 315. coL i.J 

Gopdl Chunder Manna v. Gasaln Das Kalay, 
25 C. 594; 2 C.W. N. 556; 13 Iud. Dec. (n. s.) 
392, Bando Krishna Kanbargi v. Narsinha 
Konher Deshpande, 17 Ind. Cas. 210; 37 B. 42; 
14 Bom. L. R. 861 and Ramayyan v. Kadir 
Bacha Sahib, 31 M. 68; 3 M. I*. T. 254; 17 M. L. 
J. 59<3, referred to. 

Arnrit Lai v. Murlidhar, 67 Iud. Cas. 
538; 3 P. L. T. 422; (1922) Pat. 229; (1922) 
A. I. R. (Pat.) 188; 1 Pat. 651, distinguished. 

(2) that the basis of the decision of the Sub¬ 

ordinate Judge and of the High Court in appeal 
Was that it was not right for the Execution Court 
to entertain an application in which the legitimate 
prayer for the execution of the decree was joined 
with a prayer which the Court thought it was 
not competent to grant and which related to 
relief given by another decree ; [p. 315, col. 2.] 

(3) that, consequently, the defect was one in 
the nature of a misjoinder of causes of action and 
was covered by section 14 of the Limitation Act j 
[p. 315, col. i.J 

(4) that, therefore, the decree-holder was en¬ 

titled to the benefit of the time which was taken 
in prosecuting the previous execution proceeding 
from the 20th February 1919 to the 2nd July 
1920. [p. 315, col. 2.] 

Appeal from an order of the Subordinate 
Judge, Gaya, dated the 18th July 1922. 

Messrs. Hasan Imam and Kailaspaii, 
for the Appellants. 

Mr. N. C. Sivha, for Messrs. 5 . N. Ray , 
Brij Kishore Prasad and Nawal Kishore 
Prasad , for the Res] cadent, l 

JUDGMENT. " 

Mullick, J.—This appeal arises out 
of an order made by the Subordinate 
Judge cf Gaya in Execution Case No. 207 
of 1922. It appears tl at in 1900 the judg¬ 
ment-debtor, Jjgdishnarayan Singh, mort¬ 
gaged certain immoveable property to ore 
Getida Singh. In 1908 he mortgaged 
‘j'pmt of the same property to the appellant, 
Kishori Mai, and in 1911 he rgpin mort¬ 
gaged either the whole or part of the same 
property to the appellant. Genda Singh 
sued upon his mortgage and got a decree 
in 1912, but subsequently to this there was 
yet another mortgage by Jagd nhpur of 
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the same property in 1913 in favour of 
one Jadub ins who applied a portion of the 
consideration money in paying off Geiula 
Singh’s mortgage-decree and became sub¬ 
rogated to the position of Genda Singh and 
acquired priority over the mortgages in 
favour of the appellant Kishori Mai. Kishori 
Alai and Jadubans thereafter in 1915 insti¬ 
tuted Mortgage Suits Nos. 131 and 132 
respectively of that year against the mort¬ 
gagor. A preliminary decree was made in 
favour of Kishori Mai on the 23rd December 
ber 1915, which was followed by a final 
decree on the 2nd June 1917, while Jadu- 
bans obtained his preliminary decree on 
the 21 st July 1916. The fr^t execution 
application made by Kishori was hied 
on the 2oth February 1919 in the Court 
of the Subordinate Judge of Gaya. On 
the 1st of May 1919 the judgment-debt or 
hied an objection which was allowed on 
the 12th May of the same year, the Court 
holding that the execution could not pro¬ 
ceed as the relief sought was not in accord 
ance with the decree. Against that order 
there was an appeal to the High Court at 
Patna, where a Division Bench, on the 2nd 
July 1920, affirmed the order of the Sub¬ 
ordinate Judge and dismissed the appeal. 

The second application for execution, 
out of which the present appeal arises, 
was filed on the nth M y 1922. The 
mortgagor again objected by a petition 
dated the 16th June 1922, and the applica¬ 
tion was again dismissed on the iSth July 
of that yea . 

In the present appeal it is contended 
on behalf of the decree-holder that tie 
decision of the Subordinate Judge was 
erroneous and that his application w r as 
not barred by limitation. _ Now, the ques¬ 
tion of limitation arises in this way. If 
the application of the 20th February 
1919 was a step-in-aid of execution then 
the decree-holder, by applying on the 
nth May 1922, was out of time, because 
more than three years had elapsed from the 
last step-in-aid of execution. The decree- 
holder, however, invokes the aid of sec¬ 
tion 14 of the Limitation Act the applica¬ 
tion at which wdll be presently explained. 
It is admitted that if that section applies 
and if the application of the 20th February 
1919 was a step in-aid of execution, then 
limitation is saved. It is contended on 



314 INDIAN GASES; 

KISHORI MAh V. JAODlSH NARAYAN SINGH. 




behalf of the respondents that the applica¬ 
tion of the 20th February 1919 was not in 
accordance with law and, therefore, it 
was not a step-in-aid of execution within 
the meaning of Art. 182 of Sch. I 
of the Limitation Act. The reply of the 
decree-holder is that it was in accordance 
with law and that the relief claim, d in the 
present application being covered by sec¬ 
tion 14 of the Indian Limitation Act, lie 
is entitled to deduct the period during 
which he was prosecuting the previous 
execution proceedings, namely, from the 
20th February 1919 till the 2nd of July 
1920. 

In regard to the question whether the 
application of the 20th February 1919 
was in accordance with law, the decisions 
cited before us, exhibit a great conflict 
of opinion, some having gone so far as to 
hold that it it happens that the relief asked 
fs eventually refused on the ground that 
that Court cannot or should not give it, 
then the application is not in accordance 
with law. On the other hand, it has been 
held that minor errors and even omission 
to state the relief are not sufficient to make 
the application contrary to law and that, 
for the purposes of limitation, these de ects 
are immaterial. It has also been held 
that, even where the decree does not specifi¬ 
cally give the relief which is asked for, 
the application is not contrary to law and; 
in my opinion, the matter must be judged 
upon the facts of each particular case, 
and no general rule can be laid down. 
Here we must refer to the terms of O. XXI, 
r. 11, in order to see whether the applica¬ 
tion in form and substance complies with 
the requirements of the law. Now, it is 
admitted that, so far as the form of appli¬ 
cation goes, it fully complies with r. 11. 
There is nothing in any of the prayers 
asked in the application which offends 
against the terms of that rule and so much 
was the Court satisfied that the applica¬ 
tion was in conformity with the law that 
he caused it to be registered and a notice 
to issue under the provisions of r. 22. The re¬ 
fore, it is clear that at the outset the appli¬ 
cation was, in the opinion of the Execu¬ 
tion Court, fully in accordance with law. 

When the Court came to - cjudicate 
upon the ^merits ; of the application, the 

CourtTound that, although in the earlier 


part of the head’ng which requires the 
applicant to state the mode in which the 
assistance of the Court is required, parti¬ 
culars were given as to the mode under 
which the decree under execution was 
to 1 c enforced, yet the applicant had in the 
latter part incorporated the contents of 
the decree obtained by Jadubans on the. 
21st July 1916. Now that decree and the 
present decree were indissolubly connected. 
The appellant's decree contained a direction 
that the money due to Jadubans by reason 
of the priority acquired by him in respect, 
of Genda Singh's mortgage should be as¬ 
certained in Jadubans's suit and after 
it had been so ascertained the appellant's 
decree would be executed subject to that 
prior charge. Next, the same learned Judge 
in Jadubans's suit proceeded to give what 
was practically a joint decree ; he gave 
detailed directions as to the order in which 
the two properties, namely, Abhaipur and 
Reola, were to be sold, and in what pro¬ 
portions Kishori Mai . nd Jadubans were 
to share in the proceeds ; and, therefore, 
it seems to me that not only was there 
no prejudice to the respondents nor any 
attempt to deceive the Court which are 
the two most material things in considering 
the validity of an execution application 
but here it was essential for the decree- 
holders to state in their application the 
directions given in Jadubans's decree of 
the 21st July 1916. It may be said that 
the Execution Court which dismissed the 
execution application of the 20th February 
1919 was not bj nd to regard these directions 
and it was competent to him to give a general 
order for the sale of the mortgaged prop¬ 
erties subject to the prior charge 01 J.a-U“ • 
bans ; but though the application was 
held bj T the Court to be defective the de¬ 
fects, in my opinion, were not such as to 
preclude it from being (^classed as one 
in accordance with law. It was at • 
least in accordance with law as to a 
part and as to the other part, if we were to 
go so far as to hold that the inclusion of 
a relief not specifically granted by the 
decree under execution is fatal, even m 
that case it seems to me that the applica¬ 
tion did not offend against the provisions 
oi O. XXI, r. 11 for the purposes ol the 
Limitation^Act. That being*so,.I^cannoi 

m flow it caq fl* objected that tfle apP u * • 
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cation in question was not a step-in-aid 
-of - execution sufficient to attract the pro¬ 
visions of Art. 182 of the Limitation Act. 
t is not necessary, in the view. I take, 
to cite authorities, but the general proposi¬ 
tions on which I rely have been accepted 
in Gopal Chunder Manna v. Gosain Das 
Kalay (1) and in Bando Krishna Kmbargi 
v, Narsinha Konher Deshpande (2) and 
Ratnayyan v. Kadir Bacha Sahib (3). 
Reference has also been made to 
Amrit Lai v. Murlidhar (4). In that case 
a Division Bench of this Court held that 

• 

where the decree-holder had asked the 
Execution Court to transfer the decree 
to a Court which had no jurisdiction to 
hear the execution case, the application 
was not a step-in-aid of execution being not 
in accordance with law ; but here the point 
is whether any incorrectness or super¬ 
fluity as to the reliefs asked for in the 
application viti..tes the application to such 
an extent as to debar the decree-holder 
from claiming it to be a step-in aid of exe¬ 
cution. In my opinion, the answer to this 
should be clearly in the negative. 

Now, if that is found the further question 
arises whether this is a case to which 
section 14 of the Indian Limitation Act 
applies. The relevant portion of that sec¬ 
tion runs as follows:—“In computing the 
period of limitation prescribed for any 
suit, the time during which the plaintiff 
has been prosecuting with due diligence 
another civil proceeding whether in a Court 
of first instance or i n a Court of Appeal 
against the defendant, shall be excluded 
where the proceeding is founded upon the 
same cause of action and is prosecuted 
in good faith in a Court which, from defect 
of jurisdiction, or other cause of a like 
nature, is unable to entertain it. “ 

The matter before us turns upon the 
words “ or other cause of a like nature.” 
The question is, whether in the present 
Case the dismissal of the previous execution 
application _on the ground that the relief 


( H (l V) 2 392* 94 !> C. W. N. 556,-,3 lad. I 
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asked for was not in conformity with the 
decree was cause of a nature similar to defect 
of jurisdiction. Now, it had been held 
before 1908, when the Limitation Act was 
last amended, that the dismissal; of an 
application on the ground of misjoinder 
of parties or of causes of action in a suit 
was cause similar to defect of jurisdiction 
and for this reason Explanation III was 
added to section 14 as amended. That 
amendment runs as follows: —“For the 
purposes of this section, misjoinder of.... 
causes of action shall be deemed to be a 
cause of a like nature with defect of juris¬ 
diction. It is clear that in the present 
case the basis of the decision of the Sub¬ 
ordinate Judge and of the High Court in 
appeal was that it was not right for the 
Execution Court to entertain an applica¬ 
tion in which the legitimate prayer for 
the execution ot the decree was joined 
with a prayer which the Court thought 
it was not competent to grant, and which 
related to relief given by another decree. 
That defect appears to me to be a defect 
in the nature of a misjoinder of causes 
of action and, in my opinion, the defect is 
covered by section 14. 

Therefore, the decree holder is, in my 
opinion, entitled to the benet-t o* the 
time whicli was Liken in prosecuting the 
previous execution proceeding from the 
20th February 1919 to the dismissal of 

his appeal in the High Court on the 2nd 
July 1920. 

In this view ol the case, it is not necessary 
to examine the other contention ot the 
decree-holders, nam e ly, that he would be 
entitled to count tim e from the 12th May 
IQ19 on which date he filed a certain applicn - 
tion, which has not been printed but the 
substance of which is recorded by the 
Execution Court as follows.—“Decree- 
holder files petition stating that the pro* 
ceeding in this c a e be kept along 
with Execution Case fto. 49 of 

I 9 I 9 ; t If that applicaton was an 
application for the execution of the 
decree simultaneously with the execution 
ot Jadubans's decree, then, in my opinion, 
it w -s a step-in-aid of execution from which 
time could run. If, on ’he other hand, 
it was merely an fpplicstion to keep the 
execution proceedings pending till the dis¬ 
posal of the other case, then the case could 
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be covered by Abdool Hakim v. Shaikh 
Aseentoollah (5), and the decree-holder would 
not be entitled to count it as a step-in-aid 
of execution ; but in the present case it is 
not necessary to go any further into this 
point because in the view that I take the 
application of the 8th February was a 
proper application and the decree-holder’s 
application ot the nth May 1922 was 

within time. 

The appeal will, therefore, be decreed 

with costs. 

Bucknill, J.—I agree. 

k. s. d. Appeal al'owel . 

(5) 25 W. R. 94 * 


ALLAHABAD HIGH COURT. 

Second Civii, Appeal No. 478 of 192?. 

May 29, 1923. 

Present:— Mr. Justice Ryves and 
Mr. Justice Daniels. 

SITE A PRASAD and others—Plaintiffs 

—Appellants 

versus 

Musatnmat CHAMEU BAHU and 
others—Defend ants—Respond ents. 

Hindu Law — Joint family — Mortgage by 
father—Sale in executiaon — Sons, 'whether can 
recover their share. 

Under the Mitakshara Law a judgment against 
a Hindu father cannot be executed against the 
whole of the family property if the debt in res¬ 
pect of which the judgment has been obtained was 
one incurred for illegal or immoral purposes. 
In every other event it is open to the execution 
creditor to sell the whole of the estate in satis¬ 
faction of the judgment obtained against the 
father alone, [p. 317. col. ij 

Sripat Singh Dugar v. Prodyot Kumar Tagore, 
39 Ind. Cas. 252; 44 C. 524: 32 M. L. J. 133; 15 
A. L. J. M 7 ; (1917) M. W. N. 193! 2 * C. W. N. 
442; 25 C. L. J. 220; 21 M. L. T. 222; 19 l orn. 
L. R. 290; 44 I. A. 1 (P C.), followed. 

Dalip Narain Singh v. Parmaoti Bibi, 67 
Ind. Cas. 9311 42 A. 58J 17 A. L. ). 982; 
Mohan Lai v. Bala Prasad, 69 Ind. Cas. 754, 
44 A. 649: (1922) A. I. R. (A.) 310, MadhuSudan 
Pas Mohant v. Iswari Deyi Debt, 61 Ind. Cas. 
23:48 C. 341; 24 C. W. N. 949, referred to. 

Where joint family property has passed out 
of the family under a sale in execution of a decree 
for the father'9 debt, his sons cannot recover 
the property without showing that the debt was 
contracted for immoral purposes and that the 
purchaser had notice that it was so contracted, 
irrespective of the fact whether the father is 
dead or alive, [p. 3*6, c °b 2 *] 

Suraj Bunsi Kotr v. Sheo Persad Singh, 5 C. 
1481 6 I. A. 88j 4 C. L. R. 226; 4 Sar. P. C. J. i| 
3 «uth. P. C. J. 589; 2 Shome L. R. 242; 2 Ind. 
Dec. (n. s.) 705 (P. C.), followed. 


CASES. 



Sahu Ram Chandra v. Bhup Singh, 39 Inch 
Cas. 2S0; 39 A. 437: 21 C. W. N. 698; 1 P. L. W. 
557 ! 15 A - L. J- 437 ! *9 Pom. L. R. 498; 26 
I . J. 1; 33 M. L. J. 14; (1917) M. W. N. 439; 2a 
M. L. T. 22; 6 L. W. 213; 44 I. A. 126 (P. C.), re¬ 
ferred to. 

Second appeal from a decree of the 
Sessions and Subordinate Judge, Jacn* 
pur, dated the 30th of November 1921. 

Mr. Kinnuda Prasad, fot the Appellants. 

Mr. N. Upadhia, for the Respondents. 

JUDGMENT.—The question in this 
appeal is whether Hindu sons can recover 
joint family l roperty which has been 
sold in execution of a mortgage-decree 
against their father without showing that 
the mortgage-debt was for illegal or immoral 
purposes. The mortgage was executed by 
the common ancestor Parmeshar Dayal 
in 1908. A suit was brought for sale on 
the basis of the mortgage and a final de¬ 
cree obtained on the 29th of August 1917. 
The sale took place on the 20th of January 
1917 and was confirmed shortly after the 
institution of the present suit. The auc¬ 
tion purchaser was a stranger to the suit, 
The suit was filed on 2nd April 1919 by 
the sons and grandsons of Parmeshar 
Dayal for a declaration that the sale was 
not binding 011 them on theground that the 
mortgage-debt was incurred without any 
legal necessity. 

The Court below has dismissed the suit 
on the rule laid down by Sir James CoJvile 
in Suraj Bunsi Koer v. Sheo Persad Stttgh 
(1) “that where joint ancestral property 
has passed out of the joint family under 
a sale in execution of a decree for the father S 

debt, his sons cannot recover that prop¬ 
erty- without showing that the debts 
were contracted for immoral purposes and 
that the purchasers had notice that they 
were so contracted/' and, further, that the 
purchasers at an execution sale, being 
strangers to the suit, if they have not 
notice that the debts were so contracted, 
are not bound to make enquiry beyond 
wliat appears 011 the face of the proceed- 

The appellants' contention is that this 
rule has been modified by the decision 


(1) 5 C. 148; 6 I. A. 88; 4 C. L. R. 226; 4 

P. C. J. 11 3 Suth. P. C. J. 589; 2 Shome L. R. 
2425 2 Ind, Dec. (N. S.) 705 (P. C.). 
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In Sahu Ram Chandra v. Bhup Singh 
(2) and that it now only holds good when 
the lather is dead at the time of the pro¬ 
ceedings. In this case Parmeshar Dayal 
Is still alive. The case is, however, exact¬ 
ly covered by the decision in the case 
of Sripat Singh Dugar v. Prodyot Kumar 
Tagore (3). This was also a case in which 
property was sold under a decree on a 
mortgage passed against the father to 
which the sons were not made parties, 
it also resembles the present case in tin t 
the father was ali\e at the time of suit. 
The case was goverened by Mitakshara 
Taw and the question for decision was 
whether the entire joint family property 
passed by the sale or only the interest 
of the father. The law was thus laid down 
by the Tord Chancellor : “The property 
in question was joint property governed 
by the Mitakshara Taw. By that law 
a judgment against the father of the family 
cannot be executed against the whole of 
the Mitakshara property if the debt in 
respect of which the judgment has been 
obtained was a debt incurred for illegal 
or immoral purposes. In every other 
eve-nt it is open to the execution creditor 


to sell the whole of the estate in satisfa:- 
tion of the judgment obtained against 
the father alone." In face of this clear 
and recent pronouncement of their Lord¬ 
ships, which exactly covers the facts of 
the present case, it is useless to enter into 
speculations as to the inferences which 
may be drawn fro n the decision in Sahu 
Ram Chandra’s oase (2). The decision just 
quoted is on all fours with the facts before 
us; the decision in Sahu R im Chanira’s oase 
(2) is not. The same view has been taken 
in a number of cases of simple money-de¬ 
crees, in several of which Sripat Singh 
Dugar v. Prodyot Kumar Tagore (3) has 
been relied on. Such cases are: 

*• Narain Singh v. Parmaoti 

Btbi (4) 


6q8?t pVw* La3, 28 a° ; 39 A - 4371 21 c - w * 

W r‘ 557; 15 A * b- J- 437; 19 Bom. I,. 
26 £ b. J. ij 33 M. L. J. 14; (i 9 i 7 ) M. W. 
439 . « M. b. T. 22 ; 6 I*. W. 213; 44 I. A. ] 

nSL 3 ! Cas. 252; 44 . 5 2 4 ; 32 M. I,. 

33 J 15 A. I*. J. i 47; (i 9 i 7 ) M. W. N. i 93 ; 21 

Z'm L 44 £ 25 - b- J- 220; 21 M. b. T.222; 

* tor j 9 °p44 I. - I (P. C.). 

. u . V4J &7 Ind. Caa. 9 3 ij 4 2 A. 38 ;i 7 A. T. J, 


2. Mohan Lai v. Bala Prasad (5). 

3 Madhusudan Das Mohant v. Iswari 
Deyi Debt (6). 

It is impossible to distinguish these 
cases on thegrounl that they were cases 
of simple money-decrees, for the simple 
reason that the Privy Council case on which 
they relied was, like the present case, a 
case of a mortgage-decree. 

For these reasons we are of opinion that 
the decree of the Court below is correct 
and v.e accordingly dismiss the appeal 
with costs, including in this Court fees 
on the higher sea^. 

2. k. Appeal dismissed. 

(5) o 9 Ind. Cas. 754; 44 A.649; (19-22) A. I. R. 

(A) 310. 

(6) 61 Ind. Cas. 25; 4 8 C. 34IJ 24 C. W. N. 
949 . 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1338 of 1920. 

March 13, 1923. 

Present :— Mr. Justice Scott-Sniith and 
Mr. Justice Fforde. 

MEHANSINGH, minor, throuch his 
real brother RUTDU SINGH — 

— D EFEND ANT—Ap PELL AN T 

versus 

KEHAR SINGH—Plaintiff and 
another— Defendants— 
Respondents. 

Custom — Adoption—Sonless proprietor—Proof 
o f adoption—Registered deed. 

In a case where the powerof customary adoption 
by a sonless proprietor is not disputed, all that 
is necessary to constitute an adoption is the clear 
expression of an intention on the part of the adop¬ 
tive father to adopt the boy concerned as his 
sou, and a sufficient manifestation of that in¬ 
tention is the execution and registration of a 
deed of adoption, coupled with a clear declaration 
in Court And subsequent treatment as adopted 
son. The proof of such subsequent treatment 
cannot, however, be reasonaby demanded m 
a case where, very soon after the execut on of the 
deed of adoption, the reversioners ot the 
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adoptive father sue for a declaration that the 
adoption did not in fact take place,[p. 318, col. 2.] 

Gurbachna v. Bujha. 9 Ind. Cas. 821; 42 P. R. 
1911; 63 P. W. R. 1911; 99 P. R. R. iqii, 
followed. 

Second, appeal from a decree of the Dis¬ 
trict Judge, Ambala, dated the 20th 
February 1920, reversing that of the 
Junior Subordinate Judge, Ambala, dated 
the 4th July 1919. 

Dr. G. C. Narang, for the Appellant. 

Mr. Kunwar Narain, for the Respondents. 

JUDGMENT.-This is a second appeal 
from the order of the District Judge, Ambala, 
decreeing the plaintiff’s claim that the 
deed of adoption, dated thc?23rd of January 
1919, executed by Arjan Singh in favour 
of Mehan Singh, defendant-appellant, 
is illegal and fictitious and that the plaint¬ 
iff shall succeed to the property of Arjan 
Singh upon the latter’s death. The Distiict 
Judge bases his decree on the finding that 
the deed was executed merely in order to 
defeat the claims of the reversioners and 
was fictitious. Arjan Singh mortgaged some 
land to Musammal Bholi, mother of Mehan 
Singh, on the *2 7th of August 1918. . On 
the 20th of November 1918 Keliar Singh 
sued for a declaration that the mortgage- 
deed should not affect his reversionary 
rights. While his case was pending, the 
deed of adoption, which forms the subject 
of the present suit, was executed and 
duly registered. In the declaratory 

suit about the mortgage two issues were 
framed, viz., (1) whether the mortgage 
was for necessity, and ( 2 ) whether Arjan 
Singh adopted Mehan Singh eight years pre¬ 
viously. The Court found the adoption 
proved and it also found that the mortgage 
was for necessity, and dismissed the suit 
on the 15th of November 1919. From 
that order no appeal was instituted, 
but a petition for reveiw was filed on the 
loth of February 1920 and was dismissed 
on the 5th of July 1920. The present suit 
was decided by the First Covrt on the 4th 
of July 1919 and the appeal was filed on the 
4th of August 1919- The decision on 
the question of adoption arrived at in the 
first suit was in force when the learned 
District J udge decided the appeal ,in the 
present suit, and the first contention raised 
by Mr. O. C. Narang on behalf of the defend¬ 
ant-appellant is that the decision operates 

a« r$s 4*dl**t*. 


Now, it is clear from the decision in the' 
first case that the real point at issue there- 
was whether the mortgage was for necessity 
01 not. It was founi as a fact that the 
mortgage was for necessity and, therefore, 
there was no necessity to arrive at any de* • 
cision, upon the question whether Mehan 
Singh was the lawfully adopted son of Arjan 
Singh. We doubt whether it can be said 1 
that the question of adoption was directly 
and substantially in issue in that suit, 
within the meaning of section 11, Civil 
Procedure Code. We proceed, however, 
to dispose of the appeal before us upon 
another ground. The decision of the 
District J udge that the deed of adoption 
was a fictitious one appears tj us to 
be based entirely on conjectures. In the 
first suit Arjan Singh appeared in Court and 
clearly stated that he had adopted Mehan 
Singh eight years previously. That was 
prior to the execution of the deed of adop- - 
tion which was merely a further indication 
of Arjan Singh's intention. The case- 
reported as Gurbachna v. Bujha (1) is on all 
fours with the present suit. It was held j 
there, following Budh Singh v. Mula Singh 
(2): “ that in a case where the power of 
customary adoption by a sonless pro¬ 
prietor is not disputed all that is necessar> 
to constitute an adoption is the clear ex¬ 
pression of an intention on the part of the 

adoptive father to adopt the boy concerned 
as his son, and a sufficient manifestation 
of that intention is the execution and regis¬ 
tration of the deed of adoption coupled 
with a clear declaration in Court and 
subsequent treatment as adopted son. 

It is also pointed out that the “proof of such 
subsequent treatment cannot, however, 
be reasonably demanded in a case where, 
very soon after the execution of the deed 
of adoption, the reversioners of the adop- - 
tive father sue for a declaration that the 
i doption did not in fact take place. . 
The present suit was brought within two 
months of the execution of the deed of adop- • 
tion and, therefore, it is impossible to oner 
any proof of continuous subsequent treat¬ 
ment by Arjan Singh of Mehan Siogn . 
as his s jin. The other two essentials referred 
to in Gurbachna v. Bujha (1) are preseBj 1 

(1) 9 Ind. Cas. 821; 42 P. R. 1911J 63 P. w. K. - 

19111 99 P* b. R. 19H’ „ _ . * ® w 

(2) 40 P. R. 19031 18 P. b. R. 19031 4« P. w # 

R. 1905 . 
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namely, the execution and registration 
of the deed of adoption and a clear decla¬ 
ration by Arjan Singh in Court in the 
first suit that he had adoptedMehan Singh. 
We, therefore, hold that the adoption is 
clearly proven and that there is no reason 
for considering it to be a mere paper adop¬ 
tion. An objection was raised on behalf 
of the respondent that the finding of the 
learned District Judge was one of fact and 
could not be contested in second appeal, 
we hold that there is no force in this ob¬ 
jection because the District Judge's finding 
was based upon no evidence but merely 
upon conjectures. 

We, therefore, accept the appeal and, 
setting aside the order of the lower Appel¬ 
late Court, restore that of the first Court 
and dismiss the plaintiff's suit with costs 
throughout. 

Appeal accepted. 
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CALCUTTA HIGH CGLRT. 

Appear from Original Decree No. 155 

of 1920. 

April 9, 1923. 

Present .-—Justice Sir AsutosL Mookerjee 
Kt., and Mr. Justice Rankin 
TARAPRASANNA SARKAR and another 

—Defendants—Appellants 

versus 

XAIJKAMOHAN SARKAR and others 
Plaintiffs—Respondents. 

Compramise—Deem { n accordance with com - 
t°T iS€ ’ Z hen bindin S~Partition, suit for-Pre- 
decree ?°[ a PP eaied against, effect of— 
—PnlimUan W , h her can be attacked—Appeal 
'-"Procedure^ * CapM§ ° f •*!<""**** 

th ? h ® r i, can . be no compromise binding upon all 
aU ? P ar ? t ? on 6uit and unless 

IP. 3w, £ 3 * 1 !] httVC j ° med in the com P r omise. 

V ' Bhagabat Sardar • *7 Cas. 

H ot ~°P ea to ^ appellant n an anneal 
th? de . cree hi a partition suit to attack 


ch.11^ 7 S®?*®* " hich mi $ ht k^ve beei 

challenged by an appeal, fp. 320, col. 1 


Loke Nath Singh v. Gaju Singh, 31 Ind. Cas, 
4261 22 C. L. J. 333; 20 C. W. N. 178. 

In a suit for partition of joint properties, a 
petition of compromise was filed stating that 
certain specified properties were self-acquired 
of one or other of the parties and claiming parti¬ 
tion of what was admitted to be joint. Two of 
the defendants did not join in the petition. A 
preliminary decree was passed in terms of the 
compromise, when the actual petition was under- 
taken those two defendants objected, but their 
objection was overruled and a final decree was 
made in accordance with the terms of the com¬ 
promise. The defendants appealed : 

Held, that as all the parties to the suit did not 
join in the compromise it was not binding, but 
that since the defendants had not challenged 
the preliminary decree, they could not appeal 
against the final decree \ [p. 320, col. 2.] 

(2) that since, however, the preliminary decree 
as it stood was indefinite and not capable of en¬ 
forcement, the final decree must be vacated 
[p. 320. col. 2.J 




• • v ^ ^ A V. V. \j a viiv. 4 j i ■ ■ a 

ordinate Judge, Murshidabad, dated the 
14th April 1920. 

Babu N agendra Nath Ghose, for the 
Appellants. 

Babu Mahendra Nath Ray, with him 
Babus Dwijendra Nath Mookerjee and 
Santosh Kumar Basu, for the Respondents 
JUDGMENT.- TWs ; s an appe ij 

third and fourth defendants against the 
final decree in a suit for partition. The 
two plaintiffs and the four defendants 
are the si x sons of one Ramkrishna Sarkar 
The plaintiffs instituted this suit on the 
31st January 1918 for the partition of 
what they alleged were joint properties 
They also stated that if at the time trial 
any other undivided property should be 
found out, the Court might be pleased 

“ d “* < j t a partltlon thereof. The first 
‘kfendaute filed written statements 

nature made legations as t 0 the 

the h °J 1 h ! properties mentioned in 
the schedule to the plaint. The third 

fendaDts did not enter appear¬ 
ance. On the 18th February 1919 a peti- 

tion of compromise was filed on behalf 

of the two plaintiffs and the first two de- 

fendants. This petition stated, with re- 

® a d t ,°, the Properties specified, that they 

“ tw 6 self-acquired properties of one 

or other of the parties to the suit. The 
petition also set out a claim for partition • 

admitted to be joint properties. 
The third and fourth defendants did not 
3°m in this application. Thereupon the 
zoiiowmg Judgment was recorded i 

t * 
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“ The plaintiffs and defendants Nos. i 
and 2 have compromised the suit. Defend¬ 
ants Nos. 3 and 4 are absent after service cf 
summons. Claim is proved. The smt sha 1 
be decreed on compr 0 m ; se against defend¬ 
ants Nos. r and 2 and cx parte agamst 
defendants Nos. 3 and 4 in a preliminary 
form for partition. Parties to bear 
their own costs. At the request of the 
parties, Babu Nrisingha Prosad Tribedi 
and Kabiraj Sitanath Sen Gupta are ap- 
pointed Commissioners to . effect tlie parti¬ 
tion between the parties according to terms 
of compromise. " 

When the Co nmr’ssi oners proceeded to 
effect the partition, the third and fourth 
defendants objected. Their objection was 
overruled and a partition was made in 
accordance with the terms of compromise 
which had been agreed to by the two plaint¬ 
iffs and the tirst two defendants. The 
propriety of this final decree has been 
questioned in the present appeal. 

There is no room for controversy that the 
preliminary judgment was wrong. There 
can be no compromise binding upon all 
the parties to a partition suit until and 
unless all the parties have joined in the com¬ 
promise; Gobind Ch m<r.i v. Bhagabal S irJor 
(1). This was overlooked:by the legal advisers 
of the partition a lid bv the Court. But it 

is not open to t he appellants in an appeal 
against the final decree to attack the pre¬ 
liminary decree, which might have been 
directly challenged by an appeal : Loke 
Nath Singh v. Gaju Singh (2). This course 
was not adopted by the appellants. The 
Trial Court might also have been invited 
to vacate that judgment either on an appli¬ 
cation for review or on an application under 
section 151 or section 153. Civil Procedure 
Code. That course was not pursued and 
the Court below proceeded to make a final 
decree on the basis of the preliminary 
decree. 

We are bound to consider, however, in 
this appeal, whether the preliminary decree 
was capable of enforcement; in other words, 
whether it afforded an adequate basis 
for the final decree as actually made. It 
is clear that the preliminary decree was 


made on the terms of compromise against 
the first two defendants. The terms of 
the decree as between the plaintiffs and 
the first two defendants are conseqeur.etjy 
to be gathered from the petition of com- 
prom'se. As between the plaintiffs and 
the third and fourth defendants, the decree 
was made cx parte. The terms of this. 
cx parte decree were not set out in the 
judgment, and we have been asked to 
presume that they are identical with the 
terms set out in the petition of compromise 
between the plaintiffs and the first two 
defendants. This is not explicitly stated 
in the judgment audit would be «.bsurd 
to hold that the Subordinate Judge intended 
to bind the third and fourth defendants 
by the terms of a compromise to which 
they had never consented. We are of 
opinion that the preliminary decree as 
it stands is indefinite and cannot be carried 
out. Consequently, the final decree must 
be vacated. 

The question next arises, what further 
direction should be giver.. The plaintiffs 
have obtained a preliminary decree which, 
in the view we have taken, is of no value 
to them. It is consequently to their 
interest to have that judgment vacated. 
That is precisely the course desired by the 
third and fourth defendants. We, there¬ 
fore, set aside the preliminary judgment 
also. The Subordinate Judge will take 

up the suit and re-try it in accordance 
with law. 

The result is that this appeal is allowed, 
the decree of the Court below discharged 
and the suit remanded for re-trial de novo. 
There will be no order for costs up to this 
stage as both the parties are responsib.e 
for the difficulties that have arisen. 

k.s.d. Appeal allowed. 

Case remanded. 




(1) 27 Ind. Casj 242. 

( 2 ) 31 Ind. Cas. 426; 22 C. I,. J. 3335 20 C. W. 

N. 178. 


I 
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gPATNA HIGH COURT. 

AppSuTfrom Appellate Order No. 124 

op 1923. 

August 16,1923. 

Present:— Justice Sir B. K. Mullick, 
Kr., and Justice Sir John Bucknill, Kt. 
BHAYA J AG DEO NATH SAH DEO 

—Appelant 
versa s 

Maharaja PARTAP UDAINATH 
SAH DEO— Respondent. 

Civil Procedure Coda (Act V of 1908 ). 

XX11, r. 4 —Death of one of several defendants — 
Deere* proved against all defendants—Surviving de¬ 
fendants t whether can object to decree—Abatement of 
suit. 

It is not necessary that in order to enable the 
legal representatives of (a deceased defendant to 
take the objection that a decree passed against 
the said defendant is a nullity on the ground that 
the defendant was dead at the time when the dec¬ 
ree was made, the deceased defendant should 
have been the sole defendant in the suit. Such 
an objection can be taken by any of the sur¬ 
viving defendants, [p. 311, col. 2.] 

Imam-ud-din v. Sadarat Ral, 5 Ind. Cas. 
897; 32 A. 301; 7' A. E. J. 228, followed. 

In the case of a sale in execution of an ex parte 
decree, one of the judgment-debtors objected to 
the sale on the ground that two of the judgment- 
debtors had died long before the inst tution of 
the suit and, therefore, the decree was a nullity : 

Held, (1) that the judgment-debtor was 
competent to raise the objection that the decree 
was a null ty ou the ground that it was made 
against two dead persons ; 

(2) that, however, the judgment-debtor could 
not succeed unless he could show that the decree 
was incapable of execution against him and the 
other surviving judgment-debtors; 

(3) that the property having been purchased by 
A third party, the sale could not be set aside. 

Appeal from an order of tne JudieL 1 
Cu nmissiouer, Chota Nigpur, dated the 
I jtu M»rch 1923, coifiiming that of the 
Deputy Collector, Rmchi, dated the 13th 
November I923. 

JMc. 4 lulKrishna Ray, for the Appellant. 
.Messrs. S. M. MtiUiok and B. C. De t for 
the Respondent. 

JUDGMENT. 

MolUok, J.—O 1 tae ptii Miy 1919 the 
Mi iaraja of Chota Ntgpar obtained an 
ex parte decree for arrears of rent against 
five persons, namely, Jagdeo Nath Sih 
Dio, Kildeo Nrth S-ih Deo, Kir pal Nath 
Sah _ Dio, B video Nath Sih Deo and 
Anbika Prasad. Execution was tf-ken out 
on the ntn or March 1922, and on the 
15th of May 1922 Jagdeo Nath Sab Deo 
objected tp the sale on tfie ground that 

* ^ n • ♦ • • a. -I • A * j y* ^ ■ 1 ■ • 


two of the judgment-debtors, namely, 
Kirpal Nath Sah Deo and Baldeo Natli 
Sah Deo had died long before the institu¬ 
tion of the suit. In consequence of that 
objection, the heirs of these two judgment 
debtors were, at the instance of the 
decree-holder, added as parties to the 
execution proceedings but eventually the 
Deputy Collector who was the Execution 
Officer rejected the objection and caused 
the defaulting tenure to be sold. The 
auction-purchaser was a party other than 
the decree-holder, and the sale was duly 
confirmed. The judgment-debtor, Jagdeo 
Nath Sah Deo, then appealed to the 
District Judge, but without success, and 
the present second appeal is filed against 
the District Judge's order of the 19th of 
Marcn 1923. 

Now, no objection was preferred in the 
execution proceedings by the heirs of the 
deceased defendants, and the question is 
whether in those proceedings the judg¬ 
ment-debtor, Jagdeo Nath Sah Deo, was 
competent to raise the objection that the 
decree was a nullity on the ground that 
it was made against two dead persons. 
In my opinion it is not necessary that, in 
order to enable the legal representative 
of a deceased defendant to take the 
objection that the decree is a nullity on 
the ground that the defendant was dead 
it the time when tne decree was made, 
the deceased defendant should have been 
t ie sole defendant in the suit. There is 
authority for the proposition that 
such an objection can be taken by any 
of the surviving defendants. Imam ud~din 
v. S'durat Ral (1) is authority in 
support of this view. The next question 
is whether the decree was in fact a 
nullity in this case. It is true that the 
lower Appellate Court has not investi¬ 
gated the trutn of the allegation whether 
the defendants, Kirpal Nath Sah Deo 
and Baldeo Nath S ih Deo were 
deal at the time of the decree, 
but thit omission is immaterial. Assum* 
ing that toe allegation is correct, the 
appellant can not succeed unless be can 
show t.iat the decree is incapable of exe¬ 
cution ag linst him and the other two survi¬ 
ving ju Igment-debtors. Now, it has been 

(1) 5 Ind. Cas. 8571 32 A; 3011 7 A. J* 
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found as a fact that the heirs of the 
deceased never attempted to have their 
names registered in the office of the 
landlord, who under the lasv i s not bound 
to sue any one who is not on his re¬ 
gister. the suit, therefore, would seem 
to have been properly constituted. It 
has been contended in support of the 
District Judge's decree that under sec* 
tion 43 of the Indian Contract Act the 
decree-holder would be entitled to a 
money-decree against any one ot the co¬ 
te lauts, and reliance is placed upon 
Krishna Das Roy v . Kah Tara Chew - 

render section 43 of the 
Indian Contract Act applicable the teilns 
of the contract must be investigated 
and it must be shown that there was 
a several liability as well as a joint 
liability. The appellant also points out 
tint the family was a joint Mit. kshr ra 
family and that the Revenue Officer 
was empowered only to try rent-suits 
and that he was not competent to give 
a money-decree. 

It is, however, in my opinion, not neces¬ 
sary to rely upon section 43 of the 
Indian Contract Act at all. The land¬ 
lord was entitled to sue his recorcid 
tenants and the decree was on t' e tuce 
of it a good decree. The death of two 
of the defendants previous to the decree 
did not in any way affect the liability 
of the tenure, as the landlord had no 
notice; the objection of Jagdeo Nath Sah 
Deo was rigntly rejected. 

It Is further to be observed that the 
property having been purchased by a thiid 
party the present appeal is infructuous 
and the sale could not be set aside. 

The result is that the appeal is dis¬ 
missed with costs. 

Bucknill, J.— I agree. 

s. D. & n. h. Appeal dismissed. 

(2) 44 Ind. Cas. 80; 22 C. W. N. 289. 
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LOWER BURMA CHIEF COURT. 

Crvn, Revision No. 103 of 1922. 

November 22, 1922. 

Present :— Mr. Justice Pratt. 

MA THEIN TIN and another— 

Appeeeants 

versus 

MA HTOO— -Respondent. 

Civil Procedure Code (Act V of 1908), 0 . 
XXI. r. 63— Attachment, removal of—Fresh 
attachment. 

Where an order is made for the removal of an 
attachment on certain property, so long as 
that order is not set aside, a fresh application 
for attachment of the same prqperty is not 
maintainable, even though the order remov¬ 
ing the attachment was made ex parte, and 
the proceedings were irregular. 

Civil revision against the order of 
the Township Court, Kayan, in Civil 
Miscellaneous Case No. 10 of 1922. 


JUDGMENT. —In Civil Execution Case 
No. 87 of 1922 Mg. San Ya and Ma 
Htu, decree-holders, attached a house as 
property of their judgment-debtors. Ma 
The in Tin and Ma Saw Nyun applied 
for removal of attachment on the ground 
that the house was their property. 

A11 order for removal of attachment 
was passed in Civil Miscellaneous Case No. 9 * 

The decree-holder, without taking steps 
to have the ex parte order for removal of 
attachment set aside, made a fresh appli¬ 
cation for execution and attachment of 
the house. 

The application was granted on the 
ground that the order in Civil Execution 
Case No. 87 of 1922 had the effect of dismiss¬ 
al of the application for default and the 
merits of the case had not been gone into. 
The J udge ignores the fact that the execu¬ 
tion proceedings were closed because the 
attachment had been removed on the 
application of third parties. This is 
not the same tiling as dismissal for default. 

The attachment may have been removed 
because decree-holders failed to support 
attachment, but that is no reason for order¬ 
ing attachment, whilst the order for removal 
remains in force. Rule 63 of O. XXf is 
quite clear. When a claim or °^ ct10 
has been preferred the order passed tnereo 
is conclusive subject to the result of J 
suit that may be brought. 

The proceedings in the 

sail mu tew bm inagalair and 



INDIAN CASES. 


333 


VoL 75] 

RAM CHANDER V . CHflABBU LAi*. 

passed without due inquiry, but the order 
has not been set aside and cannot be 

ignored. 

The ruling cited in support of the order 
appears to have no application to the facts 

or the present case. 

I am of opinion that the Court had .110 
jurisdiction to order the attachment now 
complained of. 

The order is set aside with costs. 
-Advocate’s fees 2 goWl mohurs. 
w , c. a. Order set aside. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 750 of 1922. 

March 6, 1923. 

Present:— Mr . Justice Ryves and 
Mr. Justice Daniels. 
tRAM CHANDER and others— 
Defendants—Appellants 

versus 

CHHABBU LAD— Plaintiff ~ 

respondent. 

Partition — Birl jajmani, partition of—Build¬ 
ing on joint land—-Compensation to other co-sharers . 

Future income from [birt jajmani when the 
same consists of offerings made by Ganges pilgrims 
cannot be partitioned by the allotment of clients 
either by locality or family, and the only method of 
partitioning such property is by dividing the various 
paraphernalia attached to it, namely, the books 
in which pilgrims enter their names, the ghat, 
the chauki. the platform, the shed etc., and to 
allow the parties to use a similar flag. 

•Beni Madho Pragwal v. Hira Lai. 59 Ind. Cas. 
£73;.18/A. L. J. 679; 2 U. P. L. R. (A.)227; 43 A. 20, 
Lohiya v. Sulli, 57 Ind - Cas - 3 * 5 '. 43 A - 351 
18 A. L. J. 835; 2 V. P. L. R. (A.) 278 
and Narayan Lul Gupta v. Chulhan Lai Gupta, 
T4 Ind.*Cas. O77; 15 C. L. J. 376, referred to. 

Where a.portion of joint land is built upon 
by a co-sharer and on partition the budding is 
allotted to such co-sharer, the other co-sharers 
must be given compensation or land equivalent to 
the occupied by the site of the house. 

Second :appeal from an order of the 
District Judge, Allahabad, dated the 
13th February 1922. 

Mr. N. C. Vaish and Dr. K. N. Kalju, 
-for the Appellants. 

Messrs. U. S. Bajpai and P. L. Banerjl, 
ior the Respondent. 

JUDGMENT.—This appeal.raises an in¬ 
teresting ana difficult question. Chabbu 
Lai, .the plaintiff, sued his cousin, Ram 

Chanderj.and the two sons of Ram Chandei 


for partition of the joint family prop- 
erty. The parties are descended trom 
a common ancestor, Ganga Prasad, who 
was a pragwal. The family property 
consisted of land, houses and birt jajmani. 
The defendants admitted that the family 
had been joint and that the plaintiff was 
entitled to partition but pleaded that a 
partition had in fact already taken place 
and that a suit would not lie for a second 
partition. With regard : to this birl jajmani 
the defendants pleaded that it had 
already been partitioned in the only way 
in which partiton was possible, that is to 
say, it had been agreed to divide 
the ancome. In this appeal we 
are only concerned with two 'items (1) 
a certain thouse built on land 'bounded 
by the letters B. C. H. E. on the map 
on the record, and (2) the birt jajmani . 
Dealing with the second item first, 'the 
Trial Court held 'that it was impossible 
to give a decree for partition of tins birt 
jajmani and gave a declaration to the effect 
that the parties were entitled to enjoy 
the income of it half and half. The 
plaintiff appealed, and the learned District 
Judge -held that the birt jajmani 
was property which had been 'held 
to be heritable and, therefore, should 
.be capable of division. He said:— 

“There may be a little difficulty in arri v¬ 
ing at a fair division, but that <is after all 
a matter of procedure and the difficulty 
cannot be said to amount to an impossi¬ 
bility. When steps are taken consequent 
•on the preliminary decree, care will be taken 
to make the division as far as possible 
either iby distribution of clients or of loca¬ 
lities" and he modified the decree of the 
Court below 'by ordering ‘that partition 
should be 1 made of 1 the birl jajmani as well 
,as of the other property. 

From this decree the defendants have 
appealed and it is urged on their beffialf 
that'it is impossible to divide once and lor 
all this birt jajmani and they 'urged that the 
decree of the First Court merely -declaring 
the parties entitled to a moiety of the 
birt jajmani be restored. There is no 
doubt that in Beni Madho Pragwal 
v. Hira Lai (1) and Loakiya v. 

(1) 59 Ind. Cas. 8731 18 A. I*. J. *79* a V. F.X« 
R. (A) 3271 43 A. ao. 
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Sxlll {z), it ha? b3eu held by a Divisional 
Bmch of th’.s Court that this class of prop¬ 
erty, na uely, bin j.ijmznl, has been the 
subject-matter * 0 f decision by the 
various Courts in India, that the right 
of owners of birt jajmirti had repeatedly 
biea ^upheld, and that sueh rights are 
hiritabe ..and souetimes transferable. 
Tne latter case is really very similar to this, 
the only distinction being that there the 
plaintiffs only asked for a declaration of 
their right to a given share in the birt jaj - 
tnani and did not ask for partition of it. 
The case which seems to us most in point 
is Narayan Lai Gupta, v. Chulhan La Gupta 
(3) where the whole question is considered 
in an elabjrate judgment bv Mr. Justice 
Mookerjee. The bm jajmaU i n this 
case co isists of the offerings given to the 
descendants or Gaaga Prasad by pilgrims 
when they come to bittie in the Ganges 
at Allahabad, for the ministrations of prag¬ 
ma s. It is obvious that it would be 
impossible to partition the future income 
from this source or to allot certain clients 
either by locality 0 r family to one or other 

of the parties, for the simple reason that no 
pilgrim can be forced to accept the 
services of any particular pragwal 
and, obviously not being parties t > this 
litigation, pilgrims either as a body or 
individually could not be bound by it. 
We find, however, in the schedule attached 
to the plaint various paraphernalia be¬ 
longing to this particular birt jajmani 
described, namely, the pothis or books 
in which pilgrims enter their names, the 
ghat , the chauki, the platform, the shed 
and the distinctive flag which indicates 
to the pilgrims on their arrival, where 
this particular pragjtat o.vning the birt 
can be found. We see no reason why these 
articles should not be divided, and 
the result of this will be, in practice, a divi 
s on of . the birt. In the Calcutta 
case Mr. Justice Mookerjee suggested that 
a possible partition could be arrived at 
by allocating to the parties their pr 0 p 0 r- 
t onate share of the uames entered in ihes 
books. He suggested that the three 
claimants in that case should each get a 

( 2 ) ' 57 r Ind. Cas. 3131 43 A, 33; 18 A. I* J. 8331 
a U. P. 1 . R. (A) 278. 

(3) 14 Ind. Cas, 67?! * 5 G, J, 376. 
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third of the original entries and certi- 
fiad copies ol two-th rds of the rest of the 
entries. Whether it will be necessary in this 
case .to give certified copies is a matter 
which wifi be in the consideration of the 
officer wtio makes the actual partition. 
We do oof suggest that the method we 
have n 1 cated is the only method that 
cao b? employed. It is to be hoped that 
the parties will come to some agreement 
between themselves, because, unless they 
do coma to some agreement amongst them¬ 
selves. it seems impossible to indicate 
any plan which will ensure peace. 

Turning now to the first point which 
is raised in a cross-objection by the plaint¬ 
iff, it has b^en f >uui by both Courts that 
the house n question was >uilt on land 
which is joint fam ly property, but it was 
built some e;eve 1 years ago at a time when 
the members of the family had ceased 
to live jointly, although there had been 
no actual separation by metes and bounds. 
The house was bn It by a son of the de¬ 
fendant Ram Chander, since deceased, 
out of funds cf bis own. Both Courts, 
therefore, held that this house could not 
be partitioned at the suit of the plaintiff 
aid have refused to have it partitioned. 
The cross-objection refers more to the 
wording of the decree than anything else. 
It is pointed out that, as the decree stands, 
there is nothing to indicate that at the ac¬ 
tual partition the joint land, i. e., the site 
on which this house is built, is not now 
cipable of partition and. therefore, when the 
rest of the land is being partitioned it 
must be borne in mind that the de endants 
have already received in their share the 
site on which this house has been built 
and account must be taken of that fact in 
partitioning the remainder of the joint land. 
In making the final partition the officer 
will take care to give to the plaintiff land 
or compensation equivalent to that occu¬ 
pied by the site of the house. 

We modify the lower Court's decree to 
this extent that we declare that the division 
of the birt jajmani cannot be carried out 
by allotting clients to one party or the other 
but only by the division of books and other 
accessor es referred to in the schedule to 
the plaint. In the case of accessories sued 
as flag, etc.; which are not capable of divi- 
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s on, it will be open to the officer making 
the partition to allow each party to use 
a similar flag. In other respects the 

appeal is dismissed. 

We allow the cross-objection to this 

extent that we declare that the site of the 
house in question shall be taken into con- 
s deration at the time of making the 
final partition and the plaintiff will be given 
an equivalent in land or compensation 
for the site oi the house. Under the cir¬ 
cumstances, we direct the parties to bear 
their own costs. 

z. k. & n. H. Decree modified. 


CALCUTTA HIGH COURT. 

Appeal prom Appellate Decree No. 763 

op 1921. 

May 15, 1923. 

Present :—Justice Sir Asutosh Mookerjee, 
Kt., and Mr. Justice Walmsley. 

GIRIS CHANDRA GANGOPADHYAY 

AND ANOTHER—D E F END A M Ts — ApP ELL ANTS 

versus 

Sri KRISHNA DE NAG and another— 
Plaintiffs—Re-poxdents. 

Landlord and tenant—Adverse possession — Non - 
payment of rent. 

The mere non-payment of rent or discontinu¬ 
ance of payment of rent does not by itself create 
adverse possession. So long as the relationship 
of landlord and tenant exists, the tenant cannot 
atquire an adverse title as against his landlord, 
[p. 327, col. 1.] 

Bykant Nath Shaha ▼. Rajendra Narain Rai, 
120.333:6 Ind. Dec. (*• s) 227, Rum Narain 
Singh v. Mina Koery, 25 C. 4^; 1 ^ lnd. Dec. (n- s.) 
32 and Prosonna Kumar Mukherjcz v. Srikani 
Raut, 16 Ind. Cas. 365; 40 C. 173; 10 C.L. J. 202J 
17 C. W. N. 137, relied on. 

One who enters as tenant is not, merely because 
of that fact, precluded from subsequently holding 
adversely to hi* landlord. But to enable him to 
do so, it is necessary for him to renounce the 
idea of holding as tenant and to set »p and 
assert an exclusive right in himself. It is further 
essential that the landlord should hare actual 
notice of the tenant’s claim, or that the tenant’s 
acts of ownership should be of such an open, 
notorious and hostile character that the landlord 
must have known of it. Such conduct on the 
part of the tenant necessarily furnishes the land¬ 
lord with the legal right to enter and re-possess 
himself of the premises, Hence an adverse pos* 


session by the tenant cannot be predicated from 
the mere fact of non-payment of rent or dis¬ 
continuance of payment of lent, unless in connec¬ 
tion therewith the landlord has been apprised 
that the tenant claims title in himself. When 
the tenant thus disclaims the title of the landlord, 
claims title in himself, and the landlord has 
notice of that fact, it has the effect of an ouster 
and disseisin, even though this has happened 
during the continuance of the term of the tenancy. 
The theory on which adverse possession becomes a 
perfect title is that the true owner has, by his own 
fault, failed to assert his right against the hostile 
holder; Consequently, where possession is original¬ 
ly taken and held under the true owner, a clear, 
positive, and continued disclaimer and disavowal 
of title, and an assertion of an advene right 
brought home to the true owner, are indispen¬ 
sable before any foundation can be laid for the 
operation of the Statute of Limitations, [p. 327. 

col. 2.] . 

A possession commencing under the authority 
of or in subordination to the true title does not 
become transformed into a hostile one by a mere 
change in mental attitude. It must be shown 
that the true owner had knowledge of the adverse 
holding, or it must be so open and notorious 
as to raise a presumption of notice to him. [p. 
328, col. 1.] 

Appeal against a decree of the Sub¬ 
ordinate Judge, 24-Perganaks, dated the 
4th February 1921, affirming that of the 
Munsif, Alipur. dated the nth May 1915. 

Babu Dwarha Nath Cliuclerbutty, (with 
him Babus Brojo Lai Chakrabarti, Pramatha 
Nath Eanerjee and Rama Prosad Mookerjee), 
for the Appellants. 

Babu Mahendra Nath Ray and 
Amarendra Nath BuSe, for the Respond¬ 
ents. 

JUDGMENT. 

Mookerjee* J. —This is an appeal by the 
defendants in a suit which was commenced 
by the plaintiffs-respondents so far back 
as the 14th April 1909 for apportionment 
of rent and for recovery of arrears. The 
litigation has bad a chequered career 
during the last tlrrtc * n yi ars. The 'J rial 
Court dismiss d th* suit on the 17th 
January 1910. Tlu D strict Judge :ffirmtd 
this decision on th»- 21st Nov* mb* r 1910. 
On second appeal to this Court, the suit 
was remanded for re-consideration on the 
14th March 1913, by Jenkins, C.‘J., and 
Mullick, J. On the 9th January 1914 the 
District Judge remitted the case to the 
Court of first instance for re-trial. On the 
nth May 1915 the Trial Court decreed 
thr claim in part. On the 23rd August 
1916 the Subordinate Judge on appeal 
reverted this decision and dismissed the 
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suit. On second appeal to this Court. 
N. R. Chatterjea and Newbould, J J., set 
aside the decision of the Subordinate Judqe 
oa tli_ 22nd March 1520, and remanded 
the case for re-consideration. On the 4th 
February 1921 the Subordinate Judge 
dtcreed ti e suit. The primary Court has 
thus decided on one occasion in favour of, 
and on another occasion against, the plain¬ 
tiffs, while the lower Appellate Court has 
decided on one occasion in favour of, and 
on two occasions against, the plaintifts. 
The last decision of the Subordinate Judge, 
which is. in favour of the plaintiffs, has 
been assailed before us as vitiated by an 
error upon the question of adversj posses¬ 
sion. 

The facts material for the determination 
of the one point now in controversy lie in 
a narrow compass and may be shortly 
narrated. One Sibasundari Debi was the 
proprietor of a three-annas share of a tract 
of mal and lakhraj lauds, measuring 1827 
big has 11 0 ttahs in 761 plots. On the 8th 
July 1884 the first two defendants took a 
lease of this three-annas share which would 
comprise 342 bighas 10 cottahs; the annual 
rent was fixed at Rs. 793. The interest of 
Sibasundari Debi as landlord devolved on 
her death upon one Nilmadhab Chatterjee. 
On the 13th September 1892 the right, 
title and interest cf Nilmadhab Chatterjee 
in 123 plots, which included an- area of 
248 bights, was sold in execution, and was 
purchased by the plaintiffs. The sale was 
confirmed on the 24th November r892 
and symbolical possession was delivered to 
the purchasers on the 6th June 1895. On 
the 10th. January 1893 the right, title and 
interest of Nilmadhab Chatterjee in the 
entire tract of. 1827 bighas 11 oottihs was 
gold, in another execution iu a different 
Court of higher grade, when oue Radha- 
nath Sarkar became the purchaser. This 
sale was confirmed on the loth April 1893 
and symbolical possession was delivered to 
the purchaser on the 31st January 1896. 
The defendants took a conveyance on the 
4th February 1896, from Radhanath 
Sarkar, of the title acquired by him at 
the second execution sale. On the 14th 
April 1909 the plaintiffs commenced the 
present action against the defendants for 
apportionment of* rent and recovery of 
arrears in respect of the three-anna* share 


of 248 bighas purchased by them at the 
execution sale held on the 15th September 
1892. The plaintiffs assigned to the 
defendants the position of tenants under, 
the lease of the 8th July 1884. The only 
defence which is material at this stage 
and requires consideration is, that at the 
date of the suit, the plaintiffs had no. 
subsisting title, as the defendants had 
acquired a good title by adverse posses¬ 
sion since the 4th February 1896, when 
they took the conveyance from the pur¬ 
chaser at the second execution sale. 

It is incontrovertible that Radhanath 
Sarkar, the purchaser at the execution 
sale held on the 10th January 1893, did 
not acquire a title which could prevail 
against the plaintiffs. No doubt, his 
purchas- was at a sale held by a Court 
of a grade higher th in that if the Court 
which held the sale of the 15th September 
1892, when the plaintiffs became the 
pur< has^rs. It may further be conceded 
thu.t th. sale was held in contravention of 
thi provisions of section 285 of the Civil 
Procedure Code of 1882, which prescribed 
that when a property was under attach¬ 
ment by two Courts of different grades, 
the sale should be held by the Court of- 
higher grade. It is well-settled, however, 
that a contravention of this provision did 
not invalidate the sale, if- any, held by 
the Court of lower grade: By hunt Nath 
Shaha v. Rajendra Nam in Rat (1), Rant 
Narain Singh v. Mina Koery (2), Go pi 
Chand v. Kasimunnessu Khatun 
(3). This view, it may be 
noted, has received legislative approval 1 
in section 63 of the Code cf 1908. Con¬ 
sequently, when the sale in favour of the 
plaintiffs was confirmed on the 24 th 
November 1892 the title vested in them* 
as auction-purchasers, and nothing was 
left in the judgment-debtor Nilmadhab 
Chatterjee which could pass to the pur¬ 
chaser at the subsequent sale. There is 
thus no escape from the position that the 
purchaser at the second sale could not 
convey a valid title in the superior 
interest to the defendants by his convey- 


(1) 12 C. 3331 6 lnd. Dec. (N. 9.) 227. 

(2) 25 C. 13 Ind. Dec. (if. S.J 32- 
<3) 34 C. 8361 6 C. I,. J. 130* 
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an adverse title as against his landlord. 
This is merely one application of the 
rule that the tenant cannot deny 


ance of the 4th February 1896. The only 
result of the conveyance was that the 
defendants, who were lessees under the 
grant of the 8th July 1884. were placed 
in a position to set up an unfounded title 
to the superioi interest. The plaintiffs, 
as already t ate d, did not, however, institute 
the preseut action till the 14th April 1909, 
in other words, after the lapse of more than 
twelve years from the 4th February iScjh, 
when the defendant- claimed to have 
acquired the superior interest in derogation 
of the purchase of that very interest by 
the plaintiffs on the 15th September 1892. 
The question thus arises, whether the 
title of the plaintiffs has been extinguished 
by the hostile possession on behalf of the 
defendants for the statutory period. 

It has been found by th^ Subordinate 
Judge that neither the plaintiffs after th.ir 
purchase on the 15th September 1892, nor 
Radhaiiath Sarkar after his purchase on 
the 10th J anuary 1893, ever realised rent 
from the defendants ; in other words, the 
defendants have occupied the lauds with¬ 
out payment of rent either tb the rightful 
proprietors or to the rival claimant. Tnis, 
however, is clearly insufficient to con¬ 
stitute adverse possession, Lee:, use, as 
ruled in Prosonna Kumar Mukherjee v. 
Srikant Rant (4), which was approved by 
the Judcial Committee in Jagdco Karain 
Singh v. Baldeo Singh (5),. mere non-pay¬ 
ment of rent or discontinuance of payment 
of rent does not by itself create adverse 
possession. We have, consequently, to 
consider the principles applicable to ques¬ 
tions of adverse possession- between land¬ 
lord and tene nt. 

As a general rule, the possession of 1 a 
tenant is that of his landlord and will be so 
deemed until the contrary appears. 
This fundamental rule affects all who may 
succeed’to the possession, immediately or 
remotely, through or under the tenant. 
From this point of-view, it is clear that, so 
long as the relationship of landlbrd and ten¬ 
ant exists, the tenant cannot, subject to the 
qualification presently to be stated, acquire 

(4) 16 Ind. Cas* 365; 40 C. 1731 16 C. Iii Ji 2o*i 

17 C. W. N. 137* 

(5) 71 Ind. Cas. 984J 4 * Aj 399 ! 3 4 5 6 G. I». J. 

499; 3 P- I*T. 6 o 5 ; (1922) A.I. R. (P.C.) 272 

32 M. I,. T. x; (1923) M. W. N. 361J a Pat. 3 »J 27 

C. IT. N.9*5j 4S'M ?Ut y, 4*> (*• C.). 
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his landlord’s title ; see the de¬ 
cisions in Bhaiganti Bewa v. Hmtnal 
Bidyakar ((») and Reajuddin Bepari v. 
Chand Baksha Haji (7). It is equally well 
settled, however, that one who enters as 
tenant is not, mere!} because of that fact, 
precluded from subsequently holding 
adversely to his landlord. liut to enable 
him to do so, it is necessary for him to 
renounce the idea of holding as tenant and 
to set up and assert an exclusive right in 
himself. It is further essential t lu t the land¬ 
lord should have actual notice of the tenant’s 
claim, or that the tenant's acts of ownership 
should be of such an open, notorious e.nd 
hostile character that the landlord must 
nave k.iowa of it. Such conduct on the 
part of the tenant necessarily furnishes 
the landlord with the legal right to 
enter and re-possess himself of the pre¬ 
mises. t-Ience an adveise possession by 
the tenant cannot be predicated from the 
mere fact of non-payment of rent or 
discontinuance of payment of rent, unless, 
in connection therewith, the landlord has 
been apprised that the tenant claims 
title in himself. When the tenant thus dis¬ 
claims the title of the landlord, claims 
title in himself, and the landlord has 
notice of that fact, it has the effect of an 
ouster and disseisin, even though this 
has happened during the continuance of 
the term. The theory on which adverse 
possession becomes a perfect title is that 
the true owner has, by his own fault, 
tailed to asseit his right against the 
hostile holder. Consequently, where pos¬ 
session is originally taken end held under 
the true owner, a clear, positive, and 
continued disclaimer and disavowal of 
title, and an assertion of an adverse 
right brought home to the true owner, 
ore indispensable before any foundation 
can be laid for the operation of the 
Statute of limitations. Without this, the 
length of the occupation is* immaterial 
and does not affect the title ; possession 


(6) 35 Ind. Cas- 7; 24 C. I/. J. 1035 20 C W. 2 tf. 
1335 * 

(7) 35 lad. Cas. 24 C. 1 1. J. 453 1 
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'or the full period of limitation must 
bave elapsed after repudiation before title 
based thereon can be acquired. If the 
rule were otherwise, the greatest injustice 
might be done, without such knowledge 
o; the repudiation, the landlord has the 
right to rely upon the fiduciary relation 
under which the possession was originally 
taken. As has been well said, a possession 
commencing under the authority of or in 
subordination to the true title dees not 
become transformed into a hostile one, by 
a mere change in mental attitude. It must 

be shown that the true owner hod know¬ 
ledge of the adverse holding, or it must 
be so open and notorious as to raise a 
presumption of notice to him. 

The case before us has not been con¬ 
sidered from this point G f view, and such 
facts as are found in the judgment of the 
Subordinate Judge are not sufficient to 
enable us to decide the question. The 
plaint in a previous rent suit filed by the 
plaintiffs on the 19th March 1895 shows 
that they were then aware of the purchase 
made by Radhanath Sarkar at the execu¬ 
tion sale held on the loth Jyi uarv i°93. 
The plaint filed by the plaintiffs in the 
title suit on the 3rd November ig<2 
shows that they were at that d te aware 
of the purchase made by the defendants 
from Radhanath S3Tkar. But we are 
unable to determine, when the plaintiffs 
were first apprised of the conveyance. It 
the plaintiffs became a.ware of the convey¬ 
ance more than twelve years before the 
institution of the present suit, that is, 
between the 4th Pcbrupry 1896 and 13th 
April 1897, they had knowledge of the 
adverse claim for longer than the statulory 
period. This question must he investigat¬ 
ed before a decree is made ir. favour of 
the plaintiffs. We regret that another 
remand is necessary, but we eanrot 
overlook that the plaintiffs are in a lrr?e 
measure responsible for their difficulties. 
They have created a cobweb ol fictitious 
titles which has effectively obscured tie 
real question at issue. 

Tne result is that this appeal i s allowed, 
the decision of the Subordinate Judge 
set as de and the case remanded to him 
for r ?-consideration of the following ques¬ 
tion oily: 

1 'Did the plaintiffs become first aw«re 
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of the conveyance executed by Radha¬ 
nath Sarkar on the 4th February 1896 in 
favour of the defendants, more than twelve 
years before the 14th April 1909 when the 
present litigation was commenced." 

If the question is answered in the 
affirmative, the suit will stand dismissed. 
If the question is answered in the 
negative, the suit wjp stand decreed. 

The Subordinate Judge will take such 
additional evidence on this point as may 
be adduced by the parties. Ccsts will 
abide the result. 

Case remanded. 

w. c. A. 


RANGOON HIGH COURT. 

First Civil Appeal No. 25 of 1922. 

March 13, 1923.' 

Present;—Mi. Justice Keald and Mr. Jus¬ 
tice Lentaigne. 

MAUNG CHIT U—Defendant No. 1 

—Appellant 

versus 

BANSI DHAR BAZ AZ—Plaintiff 

—Resiondent. 

Vendor and Purchaser—Sale of moveable properly 

Notice of encumbrance—Burden of proof —• 
Priority of title. 

Where a purchaser of moveable property alleges 
that he purchased without notice of an encum* 
bra nee on the property, the onus of proof that he 
had no notice lies on him. Where he fulfils that 
onus, the fact that he has obtained possession 
would give him prior title. 

Raman Cheliy v. Steel Brothers & Co. Lid., 2 
Ind. Cas. 351; 5 I*. B. R. 8 ; 2 Bur. It- T. 69. re¬ 
ferred to. 

First Civil appeal from tke judgment 
and decree of the District Court, Am¬ 
herst. 1 

Mr. Kyaw Din , for the Appellant. 

Mr. Paikar , for the Respondent. 

JUT GHENT.—This is an appeal against 
the judgment oi the District Court of 
Amherst granting plaintiff-respondent a 
decree for Rs. 4,500 with interest thereon 
calculated up to date of suit and with costs 
against the appellant—first defendant 
(Mating Chit U), and against the third 
defendant . one K Yenkana as the legal 
representative of Sattia, deceased. The 
judgment and decree also granted the 
plaintiff the right to sell the boat No. 174 
in order to satisfy the amount declared 
due after deducting therefrom the sum 
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of Rs. 234 then in deposit in Court on 
account of another boat, which sum plain¬ 
tiff was permitted to draw out. 

The material facts of the case are, that 
Sattia was the onwer of the said boat No. 
174 and another boat which he mortgaged 
on the 16th November 1915 to Babu Johar 
Mai Khemka as security for loans due 
under promissory-notes which were from 
tim e to time renewed and of which the 
last renewal, dated the 12th October 1919, 
was executed after the death of Khemka’, 
and is the promissory-nole now sued on. 
These two boats were registered in the 
Port Office at Moulmein; and Khemka 
had taken the precaution of having the 
boa ts registered in his name as if he were 
owner. On tl e 21st September 1017 Sattia 
who had remained in possession of the 
boats, sold the boat No. 174 to Maung 
Chit U, the appellant, who then obtained 
possession . of the boat and has remained 
in possession ever since. The appellant 
was joined as a defendant in the suit be¬ 
cause he was in possession of the boat. 
Appellant was not a signatory of the pro¬ 
missory-note, bit his boat w ; s held t 0 be 
security for the 1 e-payment of the loan, 
and as the value of the boat was admitted¬ 
ly considerably more than the amount 
claimed, no harm was caused to appellant 
by ti e passing of the money-decree agaii st 
appellants if appellant’s bt at is rightly held 
to be security for the lean. No objection 
has been raised to this aspect of the 
judgment. 

The only ground on which the judgment 
of the lower Court is challenged by the 
appellant i s by a contention that the lower 
Court should have held that appellant 
had obtained from Sattia a Tin dal’s licence 
for the boat, and that, at the time cf the 
purchase of the boat by appellant, appel¬ 
lant had no notice of the mortgage to 
Khemka. The onus 0 f p roo f that appellant 
had no notice of the mortgage lav on the 
appellant i n accordance with the ordinary 
ru_ e which applies to a purchaser for value 
without notice equally in the case of move- 
able property and of immoveable property 
If appellant had fulfilled that onus, the 
fact that he obtained possession would 
have given him a prior title in accord¬ 


ance with the decision In Raman C/icily 
v. Steel Brothers & Co., Ltd. (1). Ap- 

pebant has sworn that when he bought 
the boat, he did not know that it was 
mortgaged to Khemka and he denied 
the allegation that he had gone to the 
Port Office to make enquiries; but his witness 
Naidu admits that Khemka's permicci on 
and signature had to be obtained before 
he could get the'J'indal’s license f r0 ni the 
Poit Office, and Naidu also swears tj at he 
told appellant that the boat was mort¬ 
gaged to Khemka befne the fppelhit 
bought the toat. This fact becomes 
significant when taken also with appellant's 
admission that, though he bought the 
boat f 0 r the price 0 f Rs. 3.600. he only paid 
Rs. i,2Co in cash and executed tw 0 rrn- 
mjssory-notes for the balance 0 f Rs. 2/co 
Plaintiff’s witness, R.Ieceif, who wasf 0 irr cr - 
ly a clerk in the Pert Cffice and w as a cleik 
in Census Cffice when l e gave evidence 
has stated that in beptember 1917, Sattia 
had come to him with a Burman ’ stating 
fiat the Burman was buying the beat 
and that on looking up the register p e 
had found that tl.e boat stood in the name 
ot Khemka and had so informed the Burman 
and that he also informed the Burman 
that unless he brought Khemka to «ign 
the transfer, the boat could not be trans¬ 
ferred to the (Burman) Chit U’s name. 
He also states that subsequently Sattia 

t0 tim " gain aild a s k ed 

for a Jindals license and produced a reti 
tion to that eflect which was also signed 
by Khemka. Witness had thought it 
strange that the Burman, who had first 
applied fer a transfer of the boat to his 
name should subsequently apply f or a 
Tindal s license, and, therefore, the fact 
was impressed on his m e m 0 ry. On this 
evidence we are bound to hold that appel¬ 
lant had completely failed to prove that 
he had no notice of Khemka's mortgage 
wh , en ke entered into the agreement 
and made the purchase of the boat. His 
.Advocate has urged no other point in sup¬ 
port of. the appeal, and the appeal must 
be and is dismissed with costs. 

N ‘ H ' Appeal dismissed. 

(1) 2 Ind. Cas. 351J s I,. B. R. g, s B «r. L. T. 69, 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1782 of 1921. 

April 19, 1923- 

Present ;— Mr. Justice Kanhaya Lai. 
KUNDAN LAL and another— 
Defendants—Appellants 

versus 

vacant RAI- Plaintiff —Respondent. 

Aara Tenancy Act (11 of 1*01). *. 165- U ?; 
Land Revenue Act [I I I of i ? oi), 5 . 4 ~If 
.Hr Position of—Co-sharer in possession of sit 
or khudkasht— Suit to recover cxcess profits, main - 

tai r b hmbardar is not only a co-shawr but also 
the agent o i the other co-sharers and is autho¬ 
rised to represent them in all transactions apper¬ 
taining to the administration of the mahal and the 

collection of its profits, [p. W cola 

A lambardur can sue. on his own behalf and on 
1 r.Vi t lf of the other co-sharers, such co-sharers 
’f the village who hold sir and khudkasht land 
?or a refund of the profits realised by them in 

excess of their shares. tP- 33 *. col. i.J 
' BUhambhar Hath v. Bhola. 12Ind. to. 9201 
a o. o a t t 1245, dissented iroxn. 

^Gaa aslfh v/ Ram W 33 Ind. Cas. n 9 , 
38 A. 223; M A. L. J. 252. followed. 

Second appeal against a decree of 
the District J udge, Shahjahan pur, 

'^Messrs! GulzariLal .and Harnandan Pra- 

S ' 1 ir f 0 G th ^a’X£ n for the . Respondent. 

JUDGMENT. —Basant Rai is the sole 
respondent in this appeal. Tne question 
for consideration in this appeal 1S 
whether a lambardar can sue the 
other co-sharers of the village who hold 
sir . r khudkaslit lai/J. for a refund of such; 
profits as they may. have realized Hi excess 

of their share. 

The suit was filed by the lambardar 
in this instance against two cc-sharers 
Kundan Lai and Misri Lai who have been 

found to have held khudkasht land in excess 

of their share. The Court of first instance 
confined its decree to the share of the 
lambardar in such. excess, lhe lower 
Appellate Court allowed the decree for the 
entire excess. One of the defendants- 
appellants died during the pendency of 
this appeal and his heirs did not apply for 
substitution within, the time allowed by 
law his appeal, therefore, has abated. The 
other appellant wants to contest the right 
of the lambardar to realise anything m excess 
„f l-is share, as a co-sharer, under section 165 

of the Agra Tenancy Act 'II of 1901). A 
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Umbardar is not merely a co-sharer but also 
the agent of the ether co-sharers and he is 
authorised to represent them in all trans^ 1 
actions appertaining to the administration 
of th z mahal and the collection ofitsprofits. 
Section 4 of the U. P. Land Revenue Act 
(III of 1901) replies a hmbardar as co¬ 
sharer of a mahal appointed to represent 
all or any of the co-shares in that tmhzl. 
If lie were not authorised to collect the 
rents from all the tenants he would obvious¬ 
ly not be in a position to render accounts 
to his co-sharers under section 1 64 of the 
Agra Tenancy Act in such a manner as to 
close the determination of his and their 
liabilitv for the period in question with 
any finality. If he is entitled to collect 
the rents from the co-shares, he is equally, 
entitled to charge any of the co-sharers 
who may hold khudkasht land in exceS 9 
of their share, with a-liability for the excess. 
On behalf of the surviving defendant- 
appellant, reliance has been placed on the. 
decision* in Blshambhar Nath v. Bhola (1). 
But the correctness of that decision lias 
been questioned in a later decision in 
Ganoa Singh v. Ram Sarup (2) where, re¬ 
ferring to the above decision, the learned- 
Judges who decided the latter case observed 
(page 22 s*):- “It seems to us that, if the case 
of Bishambhar Nalhv. Bhola (I) was rightly 
decided, it follows that the lambardar 
could not even sue a tenant for rent without 
ioiiing all other co-sharers. There IS no 
special section in the Tenancy Act which 
provides for a suit by a lambardar** such' 
against a tenant and yet we know that, it is- 
the regular practice in lambardari villages 
that the lambardars suethe tenants for rents, 
and that it is frequently made ^ground 
for making them liable upon the gross 
rental that they have neglected to bring 
such suits. If the lambardar is the agent 
of the co-sharers to bring a suit for rent,, 
he seems to be equally their agent for 
the purpose of bringing a suit against co- 
sharers who hold sir and khudkasht in 
excess and who have refused to allow ^ 
sir and khudkasht, which they hold to 
tike" into account.'’ It is well-recognteed 

that in an undivided mahal a c °-s 

is entitled as against theWj*! jS 

(1 ) 12 Ind. Cas. 920; 34 A 981 8 A. U J- 43 

'(2) 33 I nd. Cas. . .V38A 223: r„ A I,. 1 - * 5 *. 

•Page of 38 A.—[Pit] 
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taken into account tlie profits of the sir 
and khudkast land held by the other co¬ 
sharers in the village; and, if he is so entitled, 
the latnbardar ought to have the right 
to collect such profits as any of his co- 
sharers may have realized in excess of their 
share either from the tenants or from the 
sir and khudkasht land in thei possession 
taken together. Section 165 ot the Agra 
Tenancy Act (II of 1901) does not exclude 
the general authority, which the lambardur 
possesses to represent his co-sharers in 
such a litigation. 

It is also urged that the claim about 1324 
Fasti is barred by limitation. The suit was 
filed on the 30th July 1920. It ought to 
have been filed within three yearsfrom the 
date when the right to accounts accrued m d 
the sliare of the profits became payable. 
According to the dastur dehi the accounts 
are to be rendered in Asarh. which ended 
in that year on the 4th of July 1920. The 
suit for 1324 Fasli was, therefore, barred 
by limitation. 

The appeal is accordingly allowed 
in so far that the claim for 1324 Fasti 
will stand dismissed as far as it affects 
the surviving defendant-appellant, with 
proportionate costs appertaining thereto. 
The rest of the decree of the lower Appellate 
Court will stand confirmed. The success¬ 
ful defendant-appellant will get one- 
third of his costs from the plaintiff- 
respondent who will get two-thirds of his 
costs from the surviving defendant- 
appellant in this Court. 

z. k. Appeal parity allowed. 




OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil, Appeals Nos. 103 and 104 

of 1922. 

September 22, 1922. 

Present:— Mr. Wazir Hassan, A. J. C. 

BADRI PRASAD— Plaintiff—Appellant 

versus 

MUKANDI and others— 
Defendants—Respondents. 

BADRI I’RASAD— Plaintiff— 

Appellant 


RAM SHANKER and another — 
Defen dants—Resit >n d e n t s . 

Civil Procedure Code l Act V of 1908), O. XI. I 
r. 27— Additional evidence in Appellate Couri 
Production of—" Requires meaning of —“ An y 
other substantial cause," meaning of — Appeal 
second—Discretion, exercise of, whether cat! be 
challenccd— Additional evidence, refusal to admit 
in Court of fret appeal—Second appeal , competent 

A party cannot claim admission of additional 
evidence, oral or documentary, as a matter of 
right. O. XU. r. 27 of the Civil Procedure 
Code gives a discretion to the Court of Appeal to 
allow the production of such evidence, and lavs 
down definite limits, [p. 333. col. 1.] 

The word “requires" in O. XLI, r. 27 of 
the Civil Procedure Code means “needs or finds 
needful, [p. 333, col. 2.] 

Kessowji Issur v. Great Indian Peninsula- 
Railway Company, 31 B. 381; 9 Bom. L. R. 671 » 
” £ W. N. 721 ; 6 C L. J. 5 ; 4 A. L. J. 461 \ 

11 r\S-K 347 ; 34 L A - " 5 : 2 M. L. T. 435 

(P. C.),.relied on. 

The words " any other substantial cause " occur, 
ring in O. XLI. r. 27 of the Civil Procedure 
Code mean a causa ejusdem generis to the grounds 
already mentioned; or, in other words, as meaning 
a case analogous to those specified previously. 
IP* 333 * col. J.j 

Chhaju Ram v. Neki, 72 Ind. Cas. 556: 26 C W 

N 6 97! 3 oM.L.T. 295; 41 P. L. R. 1922, 

? ^r 1 " T ‘ 435 * (IQ22 > A - I; R * (P. C.). nar i« 

I*. W. 37 ; 17 P. W, R. 1922 ; 3 I,. 127 • 4 q, m t, 

J. 332; 24 Bom. h. R. 1238; 4 U. P. i R 43 /p C | 

"U 6 C ' V- J ■ «9 (P- C.). referred to.' <P ‘ ° > 
Where a lower Court is invested with a discretion 
a matter has exercised it in one way. it 

a Court of second appeal, to interfere 
with thatidiserction. [p. 3^.3, col. 2 1 

C^ a ti hi ” atha xx Pillai v - Ku PP a Thevar, 53 Ind. 
Cas. 274 > 42 M. 737 ; 10 L. W. 122 ; 37 M' D T 

M - w - N - : 26 m. i! t. V.; 

a ddH?n^i USal -5 f a C< ? urt of first a PP eal to admit 
additional evidence is not open to challenge in 

second appeal, [p. 334, col. 1/ 8 * m 

Appeal from a decree of the Additional 
^ubordinate Judge, Lucknow, dated the 31st 
January 1922, confirming that of the Munsif 
Lucknow, dated the 31st May 1921, 
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BADRI PRASAD V. MDKANDI. 

Messrs. Bisheshwar Nath Srivastava and 
Gokul Prasad , for the Appellant. 

Mr. 2M; Nath , Sharga, for the Respond¬ 
ents. 

JUDGMENT. —The two suits out of 
which these two appeals respectively arise 
were instituted by the plaintiff-appel¬ 
lant, Badri Prasad, against Mukandi and 
others in one suit, and in the other suit 
against Ram Shanker and another, defend¬ 
ants. The plaintiff’s case in both the suits 
is that he is the owner of house No. 
5 i 7( compound No. 672, situate in 
Ranikatra in the City of Lucknow in virtue 
of successive assignments from the origin¬ 
al owner. The defendants in both the 
suits own and occupy houses separated 
from the house No. 517 by partition walls. 
The defendants in the one case have opened 
a door and a window and those in the other 
have opened a window in their own houses. 
This door and these windows infringe the 
plaintiff's right of privacy in his own house. 
Hence the suits for the relief that the door 
and the windows be ordered to be closed. 

The defence in both the suits is the same. 
The only part of it with which I am 
now concerned is that the plaintiff is not 
the owner of the house No. 517, compound 
No. 672, because it being a public place 
of worship, is not susceptible of private 
ownership and that the plaintiff or his 
predecessor-in-interest has not been in 
possession of the house in question. Both 
the suits were tried together and both 
have been dismissed by the Courts below. 

Under section 4 of the Indian Easements 
Act 1882, the plaintiff can maintain the suits 
whidi he has brought if he is either the owner 
or the occupier of the house in question. 
The Courts below have, however, decid¬ 
ed that he is neither the one nor the other. 
The lower Appellate Court dismissed the 
appeal on that ground alone. The conclu¬ 
sions of that Court are prima facie findings 
of fact which are not liable to be challenged 
in second appeal but the manner in which 
they have been attacked will appear from 
this judgment as it proceeds. 

The dimensions of the house in ques¬ 
tion, as found by the Court below are: — 

North and South 49 feet 2 inches. 

Last and West 15 feet 8 inches. 

About the centre of the area there is 
a temple in existence covering an area of 
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5 feet 10 inches square with a platform 
1 foot xo inches broad round it. 

The Court below finds inter alia that *'‘there 
is no direct evidence of dedication, but 
none is necessary under the circumstances 
of this case, where the real aim of construc¬ 
tion and public use establish it to be 'waqj\ 
I hold that the so-called house in dispute 
is a public endowment. 

It is contended that as the public cha¬ 
racter of the house in question is presumed 
merely by user, the finding must be taken 
to cover the temple in the centre alone to 
which 011I}’ the user relates. I took time 
to consider the evidence and the judgments 
of the lower Courts in the light of the argu¬ 
ment thus advanced and have come 
to the conclusion that the contention is 
unsound. There is ample evidence as re¬ 
gards the user extending over the whole 
area apart from the evidence indicat¬ 
ing the character of the whole of the house 
as being a place of public worship. I 
may here quote w 7 hat the Court below 
says as to a portion of the house in the 
north-west corner of it :—“ I am convinced 
that this cell represents the remains of an 
old temple. ” It also refers, among other 
matters, to Exhibit A-i whicn is the khasra 
of the old Settlement. In this document, 
to quote the words of the lower Court, 
“ this place is recorded as shivala with 
two pif:al trees. It ia not recorded to be 
a residential house with a small temple 
I am, therefore, of opinion that the finding 
of the lower Court covers the whole house 
in question. Indeed, there are express words 
to that effect “ I hold that the so-called 
house in dispute is a public endowment. ’ 

The second line of attack in this Court 
was directed against the finding of the 
Court below on the question of possession. 
The finding is :—“ I am entirely in accord 
with the finding of the lower Court and hold 
that the plaintiff is now in possession of 
the shivala in contest. ” The argument 
against this finding is that since the insti¬ 
tution of these suits there has been a de¬ 
cision of Criminal Court relating to posses¬ 
sion arising out of proceedings under 
section 145 of the Code of Criminal 
Procedure, and a copy of the judgment 
in that case was tendered before the 
Appellate Court but that Court wrongly 
refused to admit it. 
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Now, the judgment of the Criminal 
Court was delivered while the evidence 
of the defendants’ witnesses was being 
recorded in the Trial Court and after the 
evidence was closed arguments were ad¬ 
dressed and then the Court took time to 
deliver judgment. No reasonable ex¬ 
planation was offered in the Court below, 
and none was offered here, as to why the 
judgment in question was not produced 
in the Court of first instance. In rejecting 
the appellant’s application for the admission 
of this, among other documents, in evidence 
the learned Subordinate Judge says:—- 
“ After having inspected the locality and 
gone through the evidence and contentions 
of parties, I ain of opinion that I do not 
require any fresh document of the sort 
desired to be introduced on record to 
enable me to pronounce judgment, and 
that there is no other substantial cause 
to justify me in taking these documents 
on record." This, to my mind, is a 
valid ground for the order which 
the Court below has passed. Production 
of additional evidence in Appellate Courts 
is regulated by r. 27 of O. XU of the 
Code of Civil Procedure. Sub-rule (1) of 
r. 27 is as follows.—“ The parties to an 
appeal shall not be entitled to produce 
additional evidence, whether oral or docu¬ 
mentary, in the Appellate Court. But if— 

(a) the Court from whose decree the 
appeal is preferred has refused to admit 
evidence which ought to have been admitt¬ 
ed, or 

(b) the Appellate Court requires any do¬ 
cument to be produced or any witness 
to be examined to enable it to pronounce 
judgment, or for any other substantial 
cause, the Appellate Court may allow such 
evidence or document to be produced 
or witness to be examined." 

It is perfectly clear that a party cannot 
claim admission of additional evidence, 
oral or documentry, as a matter of right. 
The rule, however, gives a discretion to 
the Court of Appeal to allow the production 
of such evidence. The grounds upon a hich 
such discretion will be exercised are stated 
in clauses (a) and (6) of the rule quoted 
above. Clause (a) is not applicable to 
this case because the documents now sought 
to be introduced, except perhaps one, 
W ere not tendered in the Court of first in¬ 


stance. As to clause ( b) the word “ requires " 
used therein is significant. In the case 
of Kessowji Issur v. Great Indian Penin¬ 
sula Railway Company (1), Hord Robert¬ 
son observed as follows : — 

" It plainly means ‘ needs or finds need¬ 
ful ’.the legitimate occasion for sec¬ 

tion 568 (oldCode) is when, on examining the 
evidence as it stands, some inherent lacuna 
or defect becomes apparent." It was 
contended that the present case may fall 
within “ any other substantial cause " 
I am of opinion that this contention is 
untenable. According to my judgment, 
r. 27 of O. XHI lays down definite limits 
within which additional evidence may be 
produced in Appellate Courts. This being 
the construction which I place on the rule 
as a whole, it follows that the words ‘ any 
other substantial cause ’ mean a casua 
ejusdem generis to the grounds already 
mentioned; or, in other words, (to use the 
language of Tord Haldane with necessary 
modification) as meaning a case at least 
an logous to those specified previously. 

[ C/ihajju Ram v. Neki (2).] The precise 
point for determination in the case just 
now mentioned was the interpretation 
of the words ‘ any other sufficient cause ’ 
occurring in r. 1 of O. XU of the Code 
of Civil Procedure. 

Further, as already pointed out, the Court 
below is invested with a discretion in the 
matter. It has exercised its discretion 
in one way and it is not open to a Court 
of second appeal to interfere with that dis¬ 
cretion. In this connection, I may refer 
to the recent Full Bench decision of the 
Madras High Court in the case of Valthi- 
natha Pillai v. Kuppa Thevar (3), and I 
wish to add respectfully that I am in com¬ 
plete agreement with the views expressed 


' 9 Bom> *»• 6 7i ; n C. \V. N. 

IVi a ^ 4 A. I,. J. 461 ; X7 M. t,. J. 347; 

34 I- A. 115; 2 il. I,. T. 435 (P. C.). J47 

m r 'r 2 Ind • Cas - 566; 26 C. W. N. 697; 30 
M. b. T. 295; 41 P- b. R. 1922; 3 P. U T. 

p 3j \V A ' x * R ' ( p * C ') II2; 16 b. W. 37 ; 17 

T \ 1922 l 3 U I2 7 1 43 M. b. J. 332; 24 

l “'45 9 fp.C.i 8; 4 U - P ' L ' ^ (P ' C ° 36 C ‘ 

o Jm- T 3 i ud * Ca3, 2 74 ; 42 M. 737 ; 10 b. W. 122 ; 
3 i J* J- I 2 5 ; (1919) M. W. N, 5351 26 M. b, 

X* 2^0# 
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BADRI PRASAD V. MUKANDI. 

Messrs. Bisheshwar Nath Srivastava and 
~okul Prasad, for the Appellant. 

Mr. Brij Nath , Sharga, for the Respond¬ 
ents. 

JUDGMENT. —The two suits out of 
which these two appeals respectively arise 
were instituted by the plaintiff-appel¬ 
lant, Badri Prasad, against Mukandi and 
others in one suit, and in the other suit 
against Ram Shanker and another, defend¬ 
ants. The plaintiffs case in both the suits 
is tliat he is the owner of house No. 
cjy t compound No. 672, situate in 
Ranikatra in the City of Lucknow in virtue 
of successive assignments from the origin¬ 
al owner. The defendants in both the 
suits own and occupy houses separated 
from the house No. 517 by partition walls. 
The defendants in the one case have opened 
a door and a window and those in the other 
have opened a window in their own houses. 
This door and these windows infringe the 
plaintiffs right of privacy in his own house. 
Hence the suits for the relief that the door 
and the windows be ordered to be closed. 

The defence in both the suits is the same. 
The only part of it with which I am 
now concerned is that the plaintiff is not 
the owner of the house No. 517, compound 
No. 672, because it being a public place 
of worship, is not susceptible of private 
ownership and that the plaintiff or his 
predecessor-in-interest has not been in 
possession of the house in question. Both 
the suits were tried together and both 
have been dismissed by the Courts below'. 

Under section 4 of the Indian Easements 
Act 1882, the plaintiff can maintain the suits 
whidi he has brought if he is either the owner 
or the occupier of the house in question. 
The Courts below have, however, decid¬ 
ed that he is neither the one nor the other. 
The lower Appellate Court dismissed the 
v appeal on that ground alone. The conclu¬ 
sions of that Court are prima facie, findings 
of fact which are not liable to be challenged 
in second appeal but the manner in which 
they have been attacked will appear from 
this judgment as it proceeds. 

The dimensions of the house in ques¬ 
tion, as found by the Court below are: — 

North and South 49 feet 2 inches. 

East and West 15 feet 8 inches. 

About the centre of the area there is 
a temple in existence covering an area of 


5 feet 10 inches square with a platform 
I foot 10 inches broad round it. 

The Court below finds inter alia that "there 
is no direct evidence of dedication, but 
none is necessary under the circumstances 
of this case, where the real aim of construc¬ 
tion and public use establish it to be * waqf \ 
I hold that the so-called house in dispute 
is a public endowment. 

It is contended that as the public cha¬ 
racter of the house in question is presumed 
merely by user, the finding must be taken 
to cover the temple in the centre alone to 
which only the user relates. I took time 
to consider the evidence and the judgments 
of the lower Courts in the light of the argu¬ 
ment thus advanced and have come 
to the conclusion that the contention is 
unsound. There is ample evidence as re¬ 
gards the user extending over the whole 
area apart from the evidence indicat¬ 
ing the character of the whole of the house 
as being a place of public worship. X 
may here quote w r hat the Court below 
says as to a portion of the house in the 
north-west corner of it :—“ I am convinced 
that this cell represents the remains of an 
old temple. ” It also refers, among other 
matters, to Exhibit A-i whicn is the khasra 
of the old Settlement. In this document, 
to quote the words of the lower Court, 
“ this place is recorded as shivala with 
two pipal trees. It ia not recorded to be 
a residential house with a small temple . 

I am, therefore, of opinion that the finding 
of the low'er Court covers the whole house 
in question. Indeed, there are express words 
to that effect “ I hold that the so-called 
house in dispute is a public endowment. 

The second line of attack in this Court 
was directed against the finding of the 
Court below on the question of possession. 
The finding is :—" I am entirely in accord 
with the finding of the lower Court and hold 
that the plaintiff is now in possession of 
the shivala in contest. " The argument 
against this finding is that since the insti¬ 
tution of these suits there has been a de¬ 
cision of Criminal Court relating to posses¬ 
sion arising out of proceedings under 
section 145 of the Code of Criminal 
Procedure, and a copy of the judgmen 
in that case was tendered before the 
Appellate Court but that Court wrongly 
refused to admit it. 
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not included. But we have not been shown 
any decisioi that such suits are actually 
unsustainable and we are not prepared 
toiiold that they are so. It is, we may 
point out, always open to the defendant 
in such a case is the present, if he thinks 
himself prejudiced by the exclusion of 
any property himself to bring a suit in 
respect of it and have it tried with the 
suit already pending. Taking this view, 
we must allow the appeal to the extent 
that we set aside the lower Appellate Court’s 
order and direct it to disposeo of the appeal 
in the light of the foregoing and with re¬ 
ference to the District Munsif’s findings 
on the issues. Costs in this Court will 
be costs in the cause and will be provided 
for by the lower Appellate Court in the 
decree to be passed. 

It is pointed out to us that the Additional 
vSub-Court of Tanjore, from which this 
appeal came, has been abolished in conse¬ 
quence of the bifurcation of the District into 
Tanjore East and Tanjore West for judicial 
purposes and that, therefore, our order of 
remand to the lower Appellate Court re¬ 
quires explanation. vSo far as we can 
ascertain, the District Court of Tanjore 
East niw exercises appellate jurisdictii n 
over Tirutnuraipundi District Munsif’s 
Court to which this case belongs. The 
remand must, therefore, be to the District 
Court of Tanjore East and our order must 
be read accordingly. 

v. n. v. 

Case remanded. 


ALLAHABAD HIGH COURT. 

.Second Civil, Appeal No. 14.32 op 192o. 

May 8, 1922. 

Present: —Mr. Justice Lindsay and 
Mr. Justice Kauhaiya Lai. 

Sri THAKURJI and another— 
Plaint ip ps—Appellants 

versus 

HIRA LAL— Defendant—Respondent. 

U. P. Court of Wards Act (I V of 1912), s. 
55 . applicability of—Disqualified proprietor — Mana¬ 
ger of endowed property, status of. 

Section 55 of the U. P. Court of Wards Act has 
110 application where a disqualified proprietor 
has no personal interest in the property by virtue 
of which a right to sue is claimed. His disability 
extends to property which he owus and not to that 
which he holds as trustee. The manager of en¬ 
dowed property is not the owner of that prop¬ 
erty, nor does he hold any beneficial interest 
therein. He cannot be regarded as a disqualified 
proprietor in respect of that property 
and the idol in whom the endowed prop¬ 
erty is supposed to be invested, cannot be 
treated as a ward within the meaning of section 55 
of the Act above quoted. 

Second appeal from a decree of the 
District Judge, Cawnpore, dated the 7th of 
June 1920, reversing that of the Subordi¬ 
nate Judge, Cawnpore, dated the 10th of 
Febru ry 1919. 

Munshi Gulzari Lai, for the Appellants. 

Babu Harendra Krishna Mukerji, for 
the Respondent. 

JUDGMENT.—The dispute in this case 
relates to a plot of land situate in the 
village Sisamau in the Cawnpore District. 
The plaiitiffs claimed to be co-sharers of 
a tttahal to which this land appertains. One 
of the plaintiffs is an idol whose property 
is under the management of Ajodliya Prasad. 
Tl'e other two plaintiffs are Ajodhya Prasad 
and Baldeo Prasad, whose property is 
under the management of the Court of 
Wards. There is another co-sliarer, Slieo 
Prasad, whose property is also under the 
management of the Court of Wards. The 
allegation of the plaintiffs was that the 
defendant Hira Lai had taken wrongful 
possession of the disputed land and started 
making const uctions thereon without any 
right. The defence of Hira Lai was that 
the plaintiffs had not been in possession 
of the disputed laud and that he had been 
iu possession thereof for more than twelve 
years. The Court of first instance found 
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by the majority of the learned Judges 
who decided that case. As the learned 
Chief Justice remarks, there is a strong 
eaten ; of decisions in Calcutta and in 
Allahabad to the effect that the refusal 
of the Court of the first appeal to admit 
additional evidence is not open to challenge 
in second appeal. 

These appeals, therefore, fail and are 
dismissed with costs. 

N. k . Appeals dismissed. 


MADRAS HIGH COURT. 

Appeal against Order No. 6o of 1922. 

April 11, 1923. 

Present:— Justice Sir Fran cis Oldfield, Kt., 
and Mr. Justice Devadoss. 
PAKKIRI KANNI— -Plaintiff- 

Appellant 

versus 

Haji MOHAMMAD IVJANJOOR SAHIB 
by Agent HABIBUDLA SAHIB— 
Defendant— Respondent. 

Partition—Common property—Suit for partial 
partition, maintainability of — Procedure. 

Though suits for partition of common property 
(as distinct from joint ipropertyj in which the 
whole of the property available for partition lias 
not been included are inexpedient, they are not 
unsustainable on that account. It is always 
open to the defendant in such a case, if he thinks 
himself prejudiced by the exclusion of. any prop¬ 
erty, himself to bring a suit in respect of it and 
have it tried with the suit already pending. 

Mahomed Fazlui Rahman Chowdhri v. Mu - 
homed Fayxur Rahman Chowdhri, io Ind. Cas. 
354? 15 C. W. N. 677, Moidcensa Rowthcnv.Muham¬ 
mad Kasim Rowthen, 28 Ind. Cas. 895 and Korum - 
bakkatparkum V engalasheri Moideen Kutti v. 
Thuniyilandiyal Mariamumma, 70 Ind. Cas. 113; 
14 L. W. 5021 41 M. L. J. 457 , distinguished. 

Appeal against the order of the Court 
of the Additional Subordinate Judge, 
Tanjore, dated the nth August 1921, in 
Appeal Suit No. 59 of *921 fA.S. No. 332 of 
1920 on the file of the District Court, Tanjore), 
preferred against the dcate of the 'Court 


of the District Munsif, Tiruthuraipundf, 
dated the 18th May 1920, in Original Suit 
No. 382 of 1919; (Original Suit No. 50 of 1919 
on tie file of the Court of the District 
Munsif, Nagapatam). 

Mr. R. Kuppuswamt Iyer, for the Appel¬ 
lant. 

Mr. C. V. Ananta Krishnier, for the Re¬ 
spondent. 

JUDGMENT.—Objection has first been 
taken to the lower Appellate Court’s 
findings that two items of common prop¬ 
erty are available for partition, but 
are not referred to in the plaint. 
Those findings are findings of fact, and we 
have not been shown any ground on which 
we can interfere with them in .second 
appeal. 

The second appeal is then ^ argued 
against the lower Appellate Court's order 
remanding the suit with a direction 
to the District Munsif to give the plaintiff 
an opportunity to amend his plaint fiy 
including a prayer for relief in respect 
of the properties just referred to and other 
properties, if any, left by the deceased; 
and in case he does not so amend to dis¬ 
miss the suit. We have not been 
shown any direct authority that a suit for 
partition of common property, not joint 
propert y, is liable to dismissal on ^he ground 
that all ithe joint property in respect 
of which it might have been brought has 
not been included. Shortly, we have no 
been shown that the objection founded 
on what is usually described as the plea 
of partial partition is available, when a 
suit for division of a common property, 
not joint property, is in question. J* 1S 
true that in Mahomed Fazhir Rahman 
•Chowdhri v. Mahomed Fayzur Rahman 
Chowdhri li), Motdecnsa Rowthen v. 
Mahamntad kasun Rowthen (2) and Korunt- 
bakkatparkum V engalasheri Moideen 
Kutti v. Thuniyilandiyal Mariamumma 
(3), an opinion was expressed againS 
the expediency of suits for partition 
of common property in which the 
of the property available for partition wa 


1) 10 Ind. Cas. 3541 *5 c * 

1) 28 Ind. Cas. 895. . 1* 1 *. > 1 . 

\) 70 Ind. Caa. H 3 I *4 ^ 4 * 

i 
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Jenkins v; Robertson, i H. L. Sc. 117, In re 
South American and Mexican Company, Ex parte 
Bank of England, (1895) 1 Ch. 371 64 D- J. Ch.1891 
12 R. ij 71 h. T. 594J 43 W. R. 131, Kumara 
Venkata Perumal v. Thatha Ramaswamy Chctty, 9 
Ind. Cas. 875; 35 M. 751 (1911) 1 M. W. N. 290; 9 
M. E. T. 4871 21M.D. J. 709 and Madhavau v. Kesha- 
van, 11 M i9if 4 Ind. Dec. (n. S.) 133, followed. 

Second appeal against a decree of the 
Court of the Subordinate Judge. Salem, 
in Appeal Suit Ho. 42 of 1919, preferred 
against a decree of the Court of the 
Additional District Munsif of Salem, in 
Original Su t No. 2056 of 1915. 

Messrs. T. L . Venkatratm Iyer and 
P. Sankaranarayana, for the Appellants. 

Dr. S. Swaminadan, for the Respondent. 


JUDGMENT 

Odgers, J.—This suit was brought by 
the four plaintiffs for the recovery of cer¬ 
tain lands alleged to belong to the Mari- 
amman Temple of Cliettipatti under O. I, 
r. 8 of the Code of Civil Procedure and fo r 
a declaration that the decree in Original 
Suit No. 934 of 1911, is not binding on the 
plaintiffs. The District Munsif found 
that the plaint property belonged to the 
temple, that the temple had possession of 
the plaint property within D elve years of 
the suit, and that there was no res jiU icula 
by reason of Original Suit No. 34 of 1911, 
and gave the plaintiffs a decree. 

On appeal the Sub-Judge found that there 
was res judicata and that a certain com¬ 
promise (to be referred to later) was not 
fraudulent or ultra vires and reversed the 
Munsif's decree. The question in second 
appeal is whether the Sub-Judge is right 
on both these points. 


In the previous suit, which was broug 
by the present defendants Nos. 1 to 
and two others, they sued as the Periadhan 
kars of the Chetti patti village to recovi 
the same land as is in suit in the presei 
case. The former suit was compromise 
by two of the plaintiffs and the suit w; 
dismissed as against two others. 

^•be former suit was not brought und< 
I> r * 8, but the plaintiffs there (Nos. 11 
4) were Feriadhanakars of the Padayachi 
of the Chettipati village. In their plaii 

4 0 i p * I 4 of the P 3 *** 8 Secoc 

19X ^ they stated li±l 

smt inam land has been in poesessiou 1 



the Peri ad han akars, plaintiffs Nos. 1 to 4, 
since the time of their forefathers. Since 
the time of the plaintiffs’ forefathers the 
Puja festival, etc., affairs of the Mariammau 
temple in the sain Chettipatti village have, 
for many < year, been conducted with the 
funds made up of the income aeriveo from 
the suit inam land and of the collection 
of tax, Vattam, etc., from among the Pada- 
yacni ryots alone, who are of the same 
caste as the plaintiffs.” The plaintiffs 
therein contended that the suit land be¬ 
longed to the Mariamman temple at Chetti¬ 
patti , while the defendants therein contended 
it beloiged to a similar temple at Uppupa- 
layam—another hamlet in the same village. 
In my opinion, it must be taken that the 
plaintiffs in the former suit were suing 
as trustees on behalf of themselves and the 
whole body of persons worshipping or 
interested in the temple at Chettipatti. 

The first point taken for the appellants 
is that if the prior suit was to recover 
as a right held in common with others, 
it was incompetent as it was not brought 
under O. I, r. 8. Explanation 6 to section 11 
of the Code of Civil Procedure says that 
where persons litigate bona fide in respect 
of a public right or ot a private right claim¬ 
ed in common for themselves and others, 
all persons interested in such right shall] 
for the purposes of this section, be deemed 
to claim under the person so litigating. 
In Srooman Madabushi Gopalaoharlu v. 
Emmani Subbamma (1) it was held that 
this explanation is not confined only to 
cases where leave of the Court has been 
granted under O. I, r. 8. In that case a 
suit by some of the Agraharamdars of a 
village against the zemindar and the other 
Agraharamdars w as held res judicata against 
the representative of one of the latter who 
was a defendant, but wno died pending 
the appeal and whose legal representative 
had not been brought on the record. Wallis, 
C. J. held in that case that though “ he 
would hesitate to hold that any litigation 
had been bom fide within the meaning of 
the explanation in which there had been 
a substantial departure from the accepted 
rules as, to the joinder of parties, as, fo* 
instance, by suing without the leave of the 

(*), 55 Ind. Cas. 9841 43 H. 4*71 3 8 M. In Jf» 
4931 W920) M, Wi N< 4351 27 Mj In Ti a<9< 
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Clourt in a case properly falling under O. I, 

r * 8 .... .- there was a case 

for res judicata established. 

The decison follows that in Godimella 
Raugamma v. Panchangam Narasimha - 
oharyulu (2), where the contention for the 
appellants was that Explanation 6 of 
section it makes the decision in the first 
suit res judicata only if the first suit was 
a representative one under O. I, r. 8. It 
was held that the Explanation does not 
become inapplicable because the suit was 
for the establishment of the plaintiffs 
individual right in addition to the right 
claimed by him in common to himself and 
others in so far as his claim in respect 
of tlie latter right was concerned. It appears 
to me that the prior suit though not brought 
under O. 1, r. 8 was brought in respect of 
a right claimed by the plaintiffs as trustees 
of the temple in common with themselves 
and others. It this is correct it would, 
on the authority of the two cases quoted, 
above, appear to make no difference whether 
it was in fact brought under O. I, r. 8 and 
that the observation of Wallis, C. J., referred 
to above would be inapplicable to a case 
where, as here, the trustees represented 
the whole body of the worshippers of this 
particular temple in the suit. It was 
further argued that a decree by way of 
compromise can never constitute a res 
judicata by reason of the fact that the 
mind of the Court had not been brought 
to bear upon it, and reliance was placed 
on Jenkins v. Robertson (3). This case 
is, however, explained by Vaughan Williams, 
J., in In re South American and 
Mexican Company, Ex parte B"k <J 
England (4), where he holds that Jenkins 
v. Robertson (3) is no decision on the general 
law. “ All that the House of Lords decid¬ 
ed was that such a result ( i.e ., binding 
the public at large under the Scots Law) 
would not bind the public at large unless 
it was a result arrived at after judicial 
consideration, and that it would not bind 
the public if it was a result arrived at by 
consent, and a fortiori it such a consent 
was a purchased consent.*' Again, “It 


<*) 35 Iu-1. Cas. 16, ,1 M. t,. J. 26,( l9l6 ) 

2 M. w. N. 258 . v * ' 

(3) 1 H. I#. Sc. 17. 

(4) W95) 1 Ch. 37 j 64 I<. J.Ch. i 8 gi I2 X| 

It ti T. 594*13 Wj R, 131 * 


has always been the law that a judgment 
by consent or by default raises an estoppel 
just in the same way as a judgment after 
the Court has exercised a judicial discre¬ 
tion in the matter." This decision was ap¬ 
proved by the Court of Appeal, where 
Lord Herschell, L. C., said: “the truth 
is a judgment by consent is intended to 
put a stop to litigation between the parties 
just as much as is a judgment which results 
from the decision of the Court after the 
matter has been fought out to the end. ” 

In Kumara Venkata Perumal v. 
Thatha Rarnaswamy Chetty (5) it was held 
that the test for res judicata arising from a 
compromise is to be found in the construc¬ 
tion of the decree in each case and that, 
whatever is necessarily involved in the dec¬ 
ree cannot be re-opened by either party. 

Madhavan v. Kes/iavan (6) was a suit 
by one trustee out of five to recover prop¬ 
erty alleged to have been illegally alienated 
by three of the others to a stranger. This 
suit was dismissed and was held to be a bar 
to a suit by the fifth trustee as he must 
be held to have claimed under the plaintiff 
in the former suit. 

1 am, therefore, of opinion, on the autho¬ 
rity of the above cases that the compormise 
decree as to two of the defendants in the 
former suit and the dismissal of the suit 
as against two of the others (fifth was <‘nly 
a tenant) constitute a res judicata under 
section 11, Explanation 6, and I, therefore, 
agree with the Sub-Judge that the present 
suit cannot be maintained unless the com¬ 
promise ca' 1 be attacked in some effective 
manner. The only point urged before us 
on this part of the case is tliat the compromise 
was effected by only two of the trustees 
and it is said that there was no evidence 
of authority to bind the others. The 
latter, however, allowed the suit to be dis¬ 
missed against them and in fact did not 
appear when judgment w r as pronounced. 
The Sub-Judge sent the case down to the 
District Munsif, for a finding as to the 
bona fides of this compromise, whether 
defendants Nos. 1 to 3 in the former suit 
acted witiiin the ambit of their powers 
as trustees of the temple o r whether they 

(5) Ind. Cas. 875 5 M. 35, (iftH) * W * 

N. 290 , •» M. L. T. 487, 21 M. U J« 709. 

(6) xl Mi *9*1 4 (St, 8,) J 3f* 
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acted fraudulently with the other defendants. 
The Munsif found that the trustees acted 
bona fide in the interests of tne institution 
and within the ambit of their powers and 
that there was no fraud or collusion with the 
other defendants. This appears to me 
to be a question of fact on which both the 
Munsif and the Sub-Judge (see paragraph 9 
of the latter's judgment) are agreed. I 
see no reason to interfere with these find¬ 
ings. In my opinion, the second appeal, 
therefore, fails on both the grounds urged 
by the appellants and must be dismissed 
with costs. 

Ayling, J.—I agree. 

v. n. v. Appeal dismissed. 

z. k. 


ALLAHABAD HIGH COURT. 


Miscellaneous Case No. 223 of 1923. 

July 2, 1923. 

Present:— Justice Sir P. C. Banerji, Kt., 
and Mr. Justice Pi gott. 

In the matter of LALLA MAL-HARDEO 

DAS COTTON SPINNING MILLS— 

Appellant. 

Incom-Tax Act ( XI 0/1922), s. 10 (2) (iij) 
— "Allowance,” what is—Capital put into firm 
by certain partners — Sum paid as interest, whether 
allowance —“ Registered firm,” meaning of — 
Application for registration filed beyond time but 
prior to assessment, effect of. 

A sum paid as interest to partners for capi¬ 
tal put into a firm represents merely an assign¬ 
ment of a part of the net profits for the year in 
favour of partners who are regarded as entitled 
to such assignment by reason of special advances 
of capital made by them in the course of the year 
and is not an “allowance" admissible under 
section 10 (2) (Hi) of the Income-Tax Act. 
[p. 340, col. i.] 

When a firm does not apply for registration 
as prescribed by statutory rules prior to the last 
day by which its return of income for the year 
ib due it cannot be held to be a registered firm 
for the year iu question by filing the appli¬ 
cation prior to the assessment, [p, 340, cols. 

I ft Si] t . ' 1 • 


The mere blunder of an Income-Tax Officer 
cannot make a firm a “registered firm” for 
the purposes of assessment during a certain 
financial year, if they are not such within the 
meaning of the definition, [p. 341, col. 2.] 

Reference made by the Commissioner of 
the Income-Tax, United Provinces. 

Dr. Surendro Nath Sen, for the Appli¬ 
cant. 

Mr. Lalit Mohan Banerji, for the 

Crown. 

JUDGMENT.—This is a Reference by the 
Commissioner of Income-Tax, under sec¬ 
tion 66 (2) of the Indian Income-Tax Act, 
XI of 1922. The assessees, at whose 
instance the Reference has been made, are 
a firm carrying on business at Hathras, in 
the Aligarh District, under the style of the 
"Lalla Mai Hardeo Das Cotton Spinning 
Company" they may be conveniently 
referred to hereafter as “the objectors/* 

In the petition which led to the Refer¬ 
ence, they sought to raise sundry question# 
of detail in respect of which no reference 
had been made. The Commissioner'® 
action in this respect has been perfectly 
correct. The Commissioner Is required 
to refer to the High Court any question 
of law arising out of any order made by 
him under section 32 of the Act. The 
objectors are seeking to raise questions 
not referred to in their petition of appeal 
to the Commissioner; obviously no refer¬ 
ence can be made to the High Court on any 
such question. 

There remain two points set forth in 
the Reference. One of these is of no great 
practical co sequence and may be disposed 
of at once. The objectors were being asses- 
ed to Income-Tax for the financial year 
1922-23 on the basis of the profits disclos¬ 
ed by their accounts for the calendar year 
I 9 21 * Iu those accounts a total sum of 
Rs. 42,882 was shown as interest paid on 
account of money advanced during the 
year by partners in the firm for the pur¬ 
pose of carrying on the business. The 
objectors claim that this interest should 
be treated as an “allowance" admissible 
under section 10^2) (tit) of the Indian In¬ 
come Tax Act, and should, therefore, be 
deducted from the net profits of the year 
before these are assessed to Income-Tax. 
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ed the books of the firm, reports that the 
money in respect of which .his interest 
is charged in tlie account was not really 
eapl al borrowed for the purposes of the 
business, but represented, “Only an 
advance of capital by the partners.” This 
18 so nearly a pure question of fact that 
It Is not easy to formulate any question of 
law arising thereon i>; respect of which w e 
can give an opinion. lathe Order of Re¬ 
ference itself the question is stated thus: — 
Is the sum paid as iuterest to part- 
ners for capit?l put into a firm an allow¬ 
ance admissible u ider section io (2) (in') }” 

■ To „ t i e question, as thus stated, our answer 

IS. No . such interest represents merely 

an assignment of a part of tire n,t profits 

for the >ear m favour of partners who are 

egarded as entitled to such assignment 

by reason of special advances of capital 

made by them in the course of the 
year. 

The question whether there has been an 
advance ot capital by particular partners 
or a bona Jide borrowing of money by the 
firm, in which the lender happens to be a 
partner in the firm, must be treated as one 
of fact in each case. We are not called 
upon to enter into questions of fact* but 
we feel bound t 0 ,.dd that the facts laid 

w^ re m US ^ the COUrse of ar g um euts on 
both sides have not left us under the im¬ 
pression that the objectors have suffered 
injustice in this matter. 

The other question raised by this Order 
* ?t efeX t? C \ iS 0116 0f B reat ' m Portance 

to the objectors. They ha ve been required 

to pay no less a sum than Rs. 81,641-0-0 
as super-tax on account of the year 
under assessment. They contend that they 
are not liable to super -tax, because thev 
were, during the financial y ea r ,022.2, 
a /'registered firm” within the meanTng ^f 
that expression as defined In section 2 I14) 
of the Indian Income-Tax Act. The Com 
mlssioner, affirming the order of the 
Assistant Commissioner, has held that thev 
were not; and the question has been £ 

ferred to us in the following form _ 
Whether, when the firm din n i 

for registration as prescribed by statutory 
rules pr or to the last day by which itsrl 
turn of Income for the year was due.lt can 
be held to be a registered firm for the ywu 


in question by filing the application prior 
to the assessment.” 

Here, again, the question of law has 
been stated to us in a form which only ad¬ 
mits .of one answer, and that answer a 
negative. 

By definition, a “registered firm” is 
one constituted under an instrument of 
partnership specifying the individual shares 
of the. partners of which the prescribed 
particulars have been registered with the 
Income-Tax Officer in the prescribed man¬ 
ner.” 

By clause fio) of the same section 2 the 
word “prescribed” means “prescribed by 
rules made under this Act.” It is not 
denied that certain rules have been made 
by competent authority, and duly published 
So ?, s 'bave effect as if enacted in this 
Act” (vide section 59 (4) of the same) which 
prescribe” the manner in which a firm 
entitled to do so can get itself “registered”. 
Those rules have been laid before us. In 
rule 2 it is laid down that the application 
to the Income Tax Officer must be made 
“on or before the date on which a return 
is due under sub-section ( 2) of section 22 
of the Indian Income Tax Act.” In r le 
3 it is laid down that the application must 
be in a prescribed form and be accompanied 
by the original instrument of partnership 
under which the firm is constituted, to¬ 
gether with a copy thereof. The Income- 
Tax Officer is empowered in special cases 
to dispense with the production of the 
original instrument, but a properly 
authenticated copy must always be pro¬ 
duced. 

Now, in tlie present instance, it is not 
denied that the very latest date on which 
a return was due from the objectors under 
sub-section (2) of section 22 of the Indian 
Income Tax Act was the 5th of July J 9 22, 

On this date there was not e v en in existence 
“an instrument of partnership specifying 
the individual shares of the partners 
in the Lalla Mal-Hardeo Dass Cotton Spin¬ 
ning Company: such an instrument only 
came into existence on July 20th 1922. Nut 
only, therefore, is it a fact that the objectors 
did not apply to the Income-Tax Officer 
within the period limited by r. 2; but 
that period actually expired before they 
had put themselves In a position i to make 
such an application by executing the, 
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strument of partnership ” necessary to 
entitle them to do so. It follows inevi¬ 
tably that the objectors never brought 
themselves within the definition of a ‘‘re¬ 
gistered firm " by getting the “prescribed 
particulars registered with the Income- 
Tax Officer in the prescribed manner.’' 

These considerations are sufficient to 
dispose of the Reference; but it is perhaps 
expedient that we should go into certain 
points a little further. In the course of 
an exceedingly able, and indeed exhaustive, 
statement of the case on behalf of his 
clients, Dr. Sen, who represented the objec¬ 
tors, raised two points which are not exact¬ 
ly covered by the remarks hitherto made. 

First, he contended that, even though 
his clients may not have presented their 
application to the Income Tax Officer 
within the prescribed period, that ' fficer 
had condoned the irregularity by accept¬ 
ing an application presented to him, in 
the first instance, on January 2nd 1923, 
and once more presented after amendment 
on January 5th 1923; that the said Officer 
did actually register their firm by an order 
which purports to effect registration from 
January 30th to March 31st 1923; that 
such registration, once effected, necessarily 
operates from the commencement of 
the financial year 1922-23, and that, 
in any event, the effect of this certificate 
is to entitle the objectors to immunity 
from the super-tax for two months of the 
financial year. 

Secondly, Dr. Sen represented, in various 
forms and in connection with different 
parts of his argument, the contention that 
his clients were entitled to a generous in¬ 
terpretation in their favour of a fiscal enact¬ 
ment ; that they were the victims of chi¬ 
canery on the part of the officials of the 
Income-Tax Department; and, generally, 
that the equities of the case were entirely 
in their favour. 

To the first point it would be almost 
a sufficient answer to say that the mere 
blunder of an Income-Tax Officer could 
not make the objectors a “registered firm" 
for the purposes of assessment during the 
financial year 1922-23, if they were not 
such within the meaning of the definition. 
Indeed, the exigencies of Dr. Sen’s argu¬ 
ment brought him perilously near the 
position that a formal certificate of regis- 
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tratlon, dishonestly or corruptly issued 
by an Income-Tax Officer in flat defiancx 
of the rules, would bind the Income-lax 
Authorities and carry with it a right of 
exemption from super-tax. In the pre¬ 
sent instance, of course, there is no sugges- 
t on of intentional misconduct on the part 
of the Income-Tax Officer. Indeed, it is 
obvious that he did not himself regard 
the certificate granted by him as of any 
effect prior to the 30th of January 1923. 
Nor could it have any such effect, supposing 
it to be otherwise valid; for in rule 5 of 
the rules on the subject it is expressly 
laid down that such a certificate of regis¬ 
tration “shall have effect from the date of 
registration.” Obviously, this certificate 
was never intended to affect the liability 
ot the objectors to payment of super-tax 
which was being levied in respect of the 
earnings of their firm during the calendar 
year 1921. That liability could not be 
split up so as to be enforced for part only 
of the financial year 1922-23; the object¬ 
ors had finally lost their right to the 
privileges of a “registered firm" f 0 r that 
year, when the 5th of July 1922 
went by without their even having 
executed an instrument of partner¬ 
ship. The certificate issued by the 
Income-Tax Officer on January 30th 1923 
may have been intended to save the ob¬ 
jectors trouble by enabling them, during 
the next financial year, to apply for a re¬ 
newal of the certificate, instead of having 
to take out a new one: it could have no 
other possible effect. 

We can make these matters even clearer 
by dealing briefly with Dr. Sen’s next point. 

On April 5th 1922 the objectors were 
served with a formal notice calling on them 
to put in a return of their income for the 
calendar year 1921, and giving them a 
month in which to do so. On May 
4th 1922 the objectors obtained a month's 
extension of time. 

On June 3rd 1922 they put in two appli¬ 
cations. One of these asked for another 
month’s time in which to prepare and sub¬ 
mit the return of income; it was on this 
application that they were given till the 
5th of July 1922. The other was an 
intimation that the firm intended to apply 
for registration; but it contained an ad¬ 
mission that no instrument of partnership 
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had yet been executed, and asked for in¬ 
formation on points of procedure, which 
information was duly furnished. 

The 5th of July 1922 passed without any 
return having been furnished, and on July 
17th, 1922 the Assistant Commissioner 

wrote to the firm and told them plainly 
that their chance of obtaining registra¬ 
tion was over for that year. 

On July 20th 1922 the objectors at last 
got their instrument of partnership exe¬ 
cuted ; but at the time they seemed inclined 
to accept the intimation that it was now too 
late to be of any use for that year. 

On October 27th 1922 the objectors 
were at last compelled to submit their 
books for examination ; and on December 
22nd, 1922 the Income-Tax Officer was 

able to report the result of his examination. 
The Assistant Commissioner, whose duty 
it was to make the assessment, by reason 
of a general order lawfully issued under 
section 5 ( 4 ) of the Indian Income-Tax 
Act, completed his work on January 26th 
1923. One would have assumed that the 
same general order would have transferred 
to the Assistant Commissioner from the 
Income-Tax Officer the duty of dealing with 
any application for registration which the 
firm might make. We do not know whether 
this was the case or not; the point is one 
which the Commissioner might do well 
to note, so that no such complication 
may again arise as was permitted in this 
case. It appears that, while the question 
of their assessment was before the Assist¬ 
ant Commissioner, the objectors went, 
behind his back to the Income-Tax Officer 
with an application for registration, first 
presented on January 2nd 1923 and again 
on January 5th 1922 after the instrument 
of partnership had been returned for cer¬ 
tain amendments. It was on this appli¬ 
cation that the Income-Tax Officer’s certi¬ 
ficate of registration was obtained on 
January 30th 1923, The Assistant 
Commissioner was in complete ignorance 
of these proceedings when he made his 
assessment on January 26th 1923. On 
that date the objectors were beyond all 
question an “unregistered firm” and very 
properly assessed as such. 

From this statement oi the facts it is 
clear that the objectors were to blame for 

uot making (cuy return 0 f their income. 
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and also for the delay in the production 
of their books of account. There are no 
merits whatever in their case. They 
had lost the r r glit to be dealt with as 
a “registered firm” for the financial year 
1922-23 , for the simple reason that they 
had failed even to provide themselves 
with an instrument of partnership within 
the extended period allowed them f 0 r the 
presentation of their return of income. 
The obvious intention of the rules, as 
shown i y the wording of the prescribed 
form of certificate, is that such applicat ons 
should ordinarily be presented in the 
month of April the first month of 
the financial year. Where, as in the 
present case, the period for making a 
return of income has been extended, there 
can be no objection to a certificate being 
issued bearing the correct date of some 
other month. It will take effect from the 
date specified therein. When the assess¬ 
ment comes to be made, the Officer charged 
with that duty will have to determine 
simply whether the firm with whose return, 
or with whose accounts, he is dealing, is oris 
not a “registered firm” within the meaning 
of the definition. The objectors had been 
plainly told that they would be dealt 
with, for the year 1922-23, as an “un¬ 
registered firm” their attempt to escape 
from this position by • oing to the Income- 
Tax Officer at the beginning of Jauuary 
1923 was wholly futile. It is they who are 
attempting to evade a just liability by 
raising technical pleas and pressing for 
a strai. ed, and indeed impossible, interpre¬ 
tation of one or two details in the rules. 

Our answer, therefore, to the principal 
question referred to us is, as we have already 
intimated, in the negative. 

Under clause (6) of section 66 of the In¬ 
dian Income-Tax Act (XI of 1922) we 
order the assessees to bear the costs of this 
Reference , including the fee certified 
by the Government Advocate who has 
appeared to support the assessment. 

K. S. D. & N. M. 

Order accordingly . 
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ABDUL HAKEIM V. NGA NI Ml. 

LOWER BURMA CHIEF COURT. 

Civil Revision No. 98 of 1922. 

December 7, 1922. 

Present:— Mr. Jnsti ce Pr att. 

ABDUTy HAKEIM and another- Appel¬ 
lants 
versus 

NGA Nl GRI— Respondent. 

Civil Procedure Code ( Act V of 1008), O.XX I, 
r. 63 — Sale, stay of, effect of—•Fresh proclamation, 
necessity of—Abuse of jurisdiction. 

Where a Court stays a sale pending further 
orders, such stay does not amount to an ad¬ 
journment of the sale, so as to dispense with the 
necessity of issuing a fresh proclamation of a sale, 
and if the Court orders the sale to take place with¬ 
out issuing a fresh proclamation, its action amounts 
to an abuse of jurisdiction. 

Civil revision against on order of the 
Divisional Court, Arakan, in Civil Mis¬ 
cellaneous Appeal No. 3 of 1922. 

Mr. Lambert , for the Appellants. 

Mr. Ba Dun, for the Respondent. 


JANKI KUER V. iHAKUR RAT. 

undoubtedly been a very serious irregulari¬ 
ty. 

The Court stayed the sale pending fur¬ 
ther orders. Ihis was obvi ,usly not an 
adjournment to a specified date under 
O. XXI, r. 69. 1 he sale having been 

stayed a d not adjourned to a fixed date 
the iction of the Court in ordering on 
December 2 nd that the sale should take 
place the following day without issue of 
fresh proclamation was extremely irregu¬ 
lar not to say high-handed . It was not 
to be expected that bidders would attend 
m auction wliich had not been duly 
advertised for a reasonable time. 
Advocate for respondent does not wish 
the case sent back for inquiry into the 
actual value of the land at the time of sale. 

I consisder the Court has abused its 
jurisdiction in ordering the sale to take 
place without proclamation. 

The sale is accordingly set aside with 


JUDGMENT.—Proclamation of sale of 
mortgage land was made by the Sub- 
Divisional Court for November 26th 1921 

On the 23rd November the judgment- 
debtors filed an application to have the 
sale postponed till April 1922 to give them 
an opportunity of paying oft the mort¬ 
gage-decree. The Court passed orders stay¬ 
ing the sale till further orders. On the 
26th November, the date originally fixed 
for the sale, the decree-holder filed an 
application objectirg to the postpone¬ 
ment, pointing out that if the sale was 
postponed for more than seven days, a fresh 
proclamation of sale would be necessary, 
and askiig that the matter might be put 
down for argument on the 28th or 29th of 
the month. 

The Judge accordingly put the matter 
down for argument on the 29th and, after 
hearing Advocates on that day, passed 
orders on December 2nd for sale the follw- 
ing day. 

The judgment-debtors applied to have 
the sale set aside alleging that the property 
had not realised much more than one- 
t ird of its value. 

• t 

This allegation was not controverted, 
but the Court held there had been no mate¬ 
rial irregularity aud refused the appli¬ 
cation. V. 

An appeal to the District Cburt was 
unsuccessful, it seems to me there has 


Costs. 

Aivocates fees 
W. C. A. 


two gold tn hurs. 

Sale set aside. 


PATNA HIGH COURT. 

Appeal from Appellate Decree 

No. 1386 or 3921. 

August 16, 1923. 

Present: — Mr. Justice Dos and 
Mr. Justice Macpherson. 

Ma’iaranl JANKI KUER— Appellant 

versus 

Babn THAKUR RAI— Respondent. 

Civil Procedure Code (Act V of 1908), 
O. IX, r. 13— Decree, ex parte, application to 
set aside, dismissal of—Suit to set aside decree on 
ground of fraud, whether maintainable• — Non-service 
of summons, whether can be proved — Fraud, when 

presumed: , 

The fact that the plaintiff applied and failed 
to have an ex parte decree set aside under O. IX, 
r. 13 of the Civil Procedure Code does not pre¬ 
vent him from maintaining an action for setting 
aside the decree on the ground of fraud, and 
incidentally proving, as an index of the fraud, 
that s umm ons was not served on him in the pre¬ 
vious suit. [p. 344 . col. 2 ] 

Radha Raman Shaha v Pran Naih Roy. 28 

475 ; 5 C. W. N. 757, followed. 

Khagendra Nath Mahata v. Pran Nath uoy, 
29 C. 395j 29 I. A. 991 6 C. W. N. 4731 4 Bo _ m ; ^ 
R. 36318 3 ar. P. C. J. 266 (P. C.), referred to. 
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Jangsl Chaudhary ▼. Pasban, 60 Ind. 

CB 3 . 1241 6 P. L. J. ij 1 P. L. T. 735i (i 93 i) p a t. 
31 3 U. P. U. R. (Pat.) i, discussed. 

The failure to serve summons on a defendant 
may be accidental or deliberate j and where the 
Court finds as a fact, that there wa9 no foundation 
for the suit itself, it is open to the Court to hold 
that the suppression of the summons was deliberate 
with the object of snatching a decree from the 
Court in the absence of the defendant. [r>. 
col. 2.] ^ 

Appeal from a decision of the Subordinate 
Judge, Chapra, dated the 6th July 19^1, 
reversing that of the Munsif, Gopajpanj, 
dated the 26tb June 1920. 

Messrs. H. L. Nand keolyar and Jadubaiis 
Sahay, for the Appellant. 

Mr. L. N. Singha , for the Respondent. 

JUDGMENT. 

Dag, J.—The appellant instituted a rent- 
suit, being Suit No. 1392 of 1918, against 
the respondent ou the footing that the 
reut payable b} the appellant was 
produce rent; and on the 14th March 
i 9 i 9 the respondent obtained an 
& parte decree against the appellant. 
The appellant thereupon presented an 
application to have the ex parte decree 
set aside, but failed in the attempt. On 
the 22nd July 1919 he instituted the 
suit out of which the appeal has arisen 
for setting aside the ex parte decree on 
the ground that it was obtained by fraud. 
The learned Judge in the Court below has 
found, first, that there was no foundation 
for the rent-suit in the form i n which 
it was instituted; and, secondly, that sum¬ 
mons in the former proceedings was not 
in fact served on the appellant. On tl ese 
findings he came to the conclusion that 
the decree obtained by the appellant 
against the respondent on the 14th March 
1919 was fraudulent, and he has given 
the respondent adecree as claimed by him 

Two arguments have been advanced 
before us on behalf of the appellant; first 
that it was not op^n to the learned * Tudae* 
in the Court below to find that summons 
in the former suit was not served on 
the respondent, having regard to the fact 
that the respondent attempted to have 
the ex parte decree set aside under the 
provismns of O. IX, r. 13, and failed 
in the attempt; n n d,secondly, that it w -.s 
necessary for the Court below to findth-t 
there was fraud in relation to the 010- 

ceedings of the suit before it could assume 


II933 

jurisdiction to examine the propriety of 
the previous judgment. 

So far as the first point is concerned, 
the argument in the form in which it 
lias . been advanced, is covered by the 
decision of this Court in the c.'Se of 
Jangal Chaudhary ^ Laljit Parian (1). 
For the TC :ons which I shall state pre¬ 
sently, it is unnecessary to consider whe¬ 
ther the case of Jangal Chaudhary v. 
Laljtl. Pasban (1) was rightly decided. 
Speaking with all respect, it seems t 0 
me that that case does not recognize 
that it is not an issue in a suit to set 
aside a decree on the ground of fraud 
whether summons was in fact served in 
the suit which resulted in the decree 
sought to be set aside. The questions 
which are agitated in an application 
made under O. IX, r. 13 may indeed 
form the subject-matter of an investigation 
in the suit itself, but, as Lord Robertson 
pointed out in Khagcndra Nath Mahaia 
v. Pran Nath Roy (2), such questions 
“are here treated as parts and indicia 
of. a whole." The main defence to the 
suit before their Lordships ws that 
the action could not be maintained, 
because the plaintiff applied under 
section 108 of the Code to have the 
decree set aside, and the application 
was refused, and the plaintiff did not 
appeal against the refusal. No doubt 
the fraud in that case was much more 
violent than in the present case, but 
the degree or the comparative heincusr.ess 
of the fraud perpetrated can make no 
difference to the point of law which JS, 
whether the fact that the plaintiff 
applied and failed to have an ex parte 
decree set aside under O. IX, r. 13 
of the Code prevents him from maintain¬ 
ing an action for setting aside the decree 
on the ground of fraud, and incidentally 
proving as an index of the fraud, that 
summons was not served on him in the 
previous suit. To this question, Lord 
Robertson gives an unhesitating reply! 
This is a case," said his Lordship, 
generieally different from any which 


if 


If 


(1) 60 Ind. Cas. 1241 6 P. h. J* i| * P. 

7351 (1921) Pat. 3, 3 U. P. I4. R. (Pat.) 1. 

(2) 29 C. 395j 29 I. A. 99J 6 c * N; . 47 31 
4 Bom. L. R. 363J 8 Sar. P. C. J f *66 (P. C.), 
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was or indeed could be determined under 
sections 108 and 3 * 1 of the Civil 
procedure Code. Those sections limit 
the attention of the Tribunal to specific 
matters, and, instead of subjecting to 
enquiry the radical question nuw involved, 
they assume the existence of a real suit. 
But here the suit itself is attacked as a 
fraud, and the fraudulent and \ iolent 
incidents of its progess as, for instance, 
at the stage of service and in the abduction 
of the respondent, while they may 
individually have founded an application 
under sections 108 and 311, are here 
treated as ports and indicia of a whole." 
If I may suggest respectfully, it was 
recognized by the Judicial Committee that 
“ the radical question" involved in such 
a suit as this could not be determined 
by the Court in an application under O. 
IX, r. 13, and that the issues in the two 
suits are entirely different. 

But I do not intend to decide that 
point in this appeal. It is sufficient to 
say that we have nothing before us but 
the barefactthat the plaintiff endeavour¬ 
ed to get an ex parte decree set aside 
under O. IX, r. 13 of the Code. To 
quote the words of Lord Hobhouse in the 
case of Radha Ratnan Shah a v. Fran Nath 
R°y (3) • "We are not told what went 
on before the Court upon that occasion, 
and it is impossible to say that the matter 
now alleged as fraudulent matter came in 
any way before the Court under the 
application which was made by virtue of 
section 108" (O. IX, r. 13 0 f the pre¬ 
sent Code), i he case in Radha Raman 
Qhaha v. Pran Nath Roy (3) is exactly in 
point, and I must overrule the first argu¬ 
ment which has been advanced before us. 

The other point is equally without 
substance. The learned Counsel has 
relied on various cases in which there 
was appearance by the plaintiff in 
the former suit, but in which the plaintiff 
nevertheless contended that the decree in 
the former suit was obtained by fraud. 
Clearly, if summons was served on the 
plaintiff in the former suit, it could not 
be urged by him that there was initially 
an attempt to prevent him from making 
his defence. Consequently, the whole eli¬ 
te) ** & 4751 9 e* Wi N, 757, 


deavour in these cases has been to induce 
the Court to examine the propn’ety of tl e 
previous judgment, and the Courts have 
declined to do so, holding, in my opinion 
lightly, that, before they c 0 u’ld do so, 
they must be satis r !ed that there was some 
fraut in relation to the proceedings of the 
suit. These cases have no bearing on the 
present case in which there was an attempt 
to pi event the plaintiff fr 0 m making his 
defence. The failure to serve summons on 
0 defendant may be accidental or deliber¬ 
ate ; and where the Court finds, as a fact, 
that there was no foundation for the suit 
itself, it is open to the Court to hold that 
the suppression of summons was deliberate 
with the object of snatching p decree 
from ti e Court in the absence of the 
defendant. 

I must dismiss this appeal with costs. 

Maopherson, J. —I also Would dismiss 
this appeal with costs. On the second 
argument advanced in support of it I am 
in entire agreement with the view ex¬ 
pressed by m\ learned Colleague. As to 
the first argument I am of opinion that, 
apart from the decision of this Court in 
Jangal Chaudhary v. Lai jit Pasban ( 1), 
the correctness of which I am, as at 
present advised, not prepared to doubt, 
the contention cannot prevail. There is* 
some authority for the view' that even if 
the allegation in an unsuccessful applica¬ 
tion under O. IX, r. 13 has been non¬ 
service of summons that point is r.ot 
necessarily res judicata in a suit such as 
the plaintiff-respondent brought in this 
instance tc have the ex parte decree set 
aside on the ground of fraud including 
fraudulent suppression of summons, when 
hip application was dismissed for default 
without going into the merits. (See Golap 
Singh v. Indr a Kumar (4). But in the 
present instance it is not even necessarv 
to rely on that view, for there is no 
evidence whatever on the record of this 
litigation as to the contents of the 
application of the plaintiff-respondent 
under O. IX, r. 13 and as an application 
under that provision of law may be made 
on a ground other than non-service of 
summons, the first contention in this 
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application is completely covered lythe 
decision of the Judicial Committee in 
Radha Raman Sliaha v. Fran Nath Ray 


* 3 ). 

K . S. D. 


Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Original Civil No. 75 of 1922 
IN So IT No. 579 of 1922. 

January 29, 1923. 

Present :—Sir L ncc-lot Sanderson, KL, 

Chief Justice, and Justice Sir Thomas 

Rich rcl son, Kt. 

CORPORATION of CALCUTTA— 

D EF EXPANT—APPELLANT 
versus 

The CALCUTTA IMPROVEMENT 

T R U ST—P lai n t if f—Respondent. 

Calcutta Improvement Act (B. C. V of 
1911), ss. 42 (a). 54 (1)— Improvement Scheme- 
Acquisition of land from Calcutta Corporation 
for recoupment—Board of Improvement Trustees, 
power of—Land required for "executing Improvement 
Scheme ,” meaning of—Land " affected by execution 
of scheme,” whether covered . 

The Board of Trustees for the Improvement 
of Calcutta cannot in connection with an Improve¬ 
ment Scheme, acquire under section 54 (1) of the 
Calcutta Improvement Act, lands vested in the 
Corporation of Calcutta, which aie "affected by 
the execution of the Scheme” within thepiieaniag 
of section 42 (a) of the Act and are required for 
purposes of recoupment. Such lands are not lands 
required for "executing the Improvement Scheme” 
within the meaning of section 54 (0 of the Act. 
fp, 347, ccl. 1 •] 

Per Richardson, J .— Under clause (a) of sec¬ 
tion 42 of the Calcutta Improvement Act it is 
open to the Board of Trustees to make provi¬ 
sion in an Improvement Scheme for the acquisi¬ 
tion, for purposes of recoupment, of land which 
will/ in their opinion, be affected or improved 
in value by the execution of the Scheme, 
[p. 349. ool• 1.] 

Trustees for the Improvement of Calcutta v. 
Chandra Kanta Ghosh, 56 Ind. Cas. 32; 47 C. 500; 
47 I. A. 45; 11 L. W. 566; 38 M. L. J. 511 j 18 A. 
L. J. 521J 22 Bom. L. R. 5861 32 C. L. J. 65; 24 
C. W. N. 8815 2 U. P. L. R. (P. C.) 98 (P. C,), 
referred to. 

Appeal from the j i dgmerit of Mr. Justice 
Greaves. 

Mr. B. L. Mitter (with him Mr. D. N, 
Basu), for the Appellant. 

Mr. Langford James (with him Mr. T . 

Ameer AH), to i the Respoudtnt a • - • 


JUDGMENT. 

Sanderson, C. J.— This is an appeal 
from the judgment of my learned brother 
Mr. Justice Greaves which was given with 
reference to a special case stated by the 
Board of the Calcutta Improvement Trust 
and the Calcutta Corporation under the 
provisions of O. XXXVI of the Code of 
Civil Procedure. 


When the matter was before my learned 
brother there were several schemes for his 
consideration, but on the hearing of the 
appeal the argument has been limited to one 
scheme which is Scheme No. IVA, and the 
plan relating to it, is marked Exhibit D3. 
The plots of land to which this case relates, 
are situated between KaJighat New Road 
and Kalidas Patitandi Lane. The scheme 
was a Street Scheme and the works com¬ 
prised in the scheme are shown on the 
map Exhibit D3. Part of the land, which 
lies between Kalighat New Road and 
Kalidas Patitandi Lane, was required for 
maki n g a new street running from Kalidas 
Patitandi Lane to Kalighat New Road ; 
part of it was required for widening Kali¬ 
ghat New Road and part of it was required 
for widening Kalidas Patitandi Lane and 
Russa Road South. There remained six 
plots, which on the plan are numbered 
17, 18, 19, 20, 21 and 22 wiiich were not 
required for the making ot the new street 
or for the widening of the old streets. With 
regard to the scheme in question, w r e were 
referred to a statement of the purpose 
for which the land was requ-red, and it is 
as follows : “ This is practically a case 
of recoupment, ” and, the learned Counsel, 
Mr. Langford James, appearing for the 
Improvement Trust, stated that he was 
willing that it should be treated, for the 
purpose of this case only, as a case of re¬ 


coupment. . 

The only question, therefore, which arises 
s whether the Improvement Trust was 
entitled to deal with those plots which I 
have mentioned, under the provisions 0 
section 54 of the Calcutta Improvement 
Act, 1911. 

The learned Judge iu dealing with this 
case as well as the others said, The ma 
is not, I think, free from doubt and if sec 
tion 54 had stood alone I should 

have been indued to thiuk tliat the W 
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tention of the Corporation was well- 
founded but it seems to me that sec¬ 
tion 62 (5) does contemplate that after 
executing the scheme the Board may have 
portions of the land acquired under sec¬ 
tion 54 still vested in them and it is rather 
difficult to see what tliis land would be 
unless it is land acquired under section 54 
in excess ot the land actually required for 
executing the engineering portions oi the 
scheme. ” The learned Judge then held 
that, under the provisions of section 54, 
the Board might acquire land in excess of 
that actually required for executing the 
engineering portions of the scheme, that is 
to say, Und required for lay-out or for 
recoupment. 

As I have already said, this Court in 
this case has not to consider the question 
of land which is required for lay-out, having 
regard to the agreement which was arrived 
at by the learned Counsel in the case. Our 
decision is confined to the plots of land 
which I have mentioned and which it 
is agreed, were included in the scheme 
for the purpose of recoupment. 

For the purpose of my judgment it is 
necessary to refer to a few sections of the 
Act. Section 41 is as followsEvery 
Improvement Scheme shall provide for— 
(a) the acquisition by the Board of any 
land, in the area comprised in the scheme, 
which will in their opinion, be required 
for the execution of the shceme. ” Then 
are set out in the section certain matters 
which are connected with the Improvement 
Scheme, such as laying out ».r re-laying 
of the land in the said area ; the demolition, 
alteration or re-construction of buildings 
situated on land which it is proposed to 
acquire in the said area ; the construction 
of any buildings which the Board may con¬ 
sider it necessary to erect for any purpose 
other than sale or hire; the laying out or 
alteration of streets, etc., if required ; 
and levelling, paving, metalling, etc. Then 
sectioi 42 provides: “ Any Improvement 
Scheme way provide—(a) for the acquisition 
by the Board of any land, in the area com¬ 
prised in the scheme, which will, in their 
opinion, be affected by the execution of 
the scheme. '* The Improvement Trust 
by reason oi the provisions in Chap- 
ter : IV of_the Act, when'.dealing with parties 
other than the Calcutta Municipality qi 


other Muni ci pah ties referred to in section 
54, may have recourse to the hard Ac¬ 
quisition Act of 1894 for carrying out any 
of the purposes of the Improvement Act. 
But when the Improvement Trust are 
dealing with any building, or any street, 
square or other land or any part thereof 
which is situated in the Calcutta Munici¬ 
pality and is vested in the Corporation, 
and which is required for executing any 
Improvement Scheme, the Board may have 
recourse to the procedure provided 1 y 
section 54 (1) of the Act, and the Board 
may give notice accordingly to the Chair¬ 
man of the Corporation in accordance 
with the section. 

It is provided that thereupon any such 
building, street, square, land or part 
shall \ est in the Board, subject, in the case 
of any building or any land (not being a 
street or square), to the payment to the 
Corporation of such sum as may be required 
to compensate them f 0 r actual loss result¬ 
ing from the transfer thereof to the Board. 
The section then provides that if any ques¬ 
tion or dispute arises as to the sufiieiency 
of the compensation paid or proposed 
to be paid under sub-section (1), the matter 
shall be referred t 0 the Local Government 
whose decision shall be final. 

The learned Counsel for the Improvement 

Trust informed the Court that if the land 

in question had been acquired under the 

provisions 01 the Land Acquisition Act 

1894, the compensation which would be 

awarded to the Corporation would be 

conaderubly larger than the compensation 

which the Corporation would recover under 

section 54. Further, it was agreed that if 

section 54 applied to these plots of land 

the Corporation could not avail themselves 

of section 78 which deals with “ Abandon- 

meat of Requisition, *' and the provisions 

of whmh might be of considerable value 

to the party or parties whose land has 

been taken for the purpose of recoup¬ 
ment. r 

The question, in my judgment, lies 
witlun a narrow compass, and. it is this, 
whether the lands which were vested in 
the Corporation and which were included 
in the scheme, on the ground that they 
were affected by the execution of the 
scheme within the meaning of section 42 
{a) and for the purpose of recoupment 
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can be said to be lands which were “re¬ 
quires for executing the Improvement 
Scheme “ within the meaning of section 
54 (1). Tli: words which are used in sec¬ 
tion 54 are “ required for executing any 
Improvement Scheme. ” The words wInch 
are used in section 41 (n) are “required 
for the execution of the scheme. ” It 
was admitted that the words used ir. sec- 
tiou 41 (a) “ land which will be required 

for the execution of the scheme ” referred 
to land which is in a different category 
to ‘‘ land . . . which will ... be 

affected by the execution of the scheme ’* 
as described in section 42 (<?) and that 
the former description does not include 
the latter. The material words used in 
section 41 {a) and 54 (1) are not quite the 
same, but I am unable to ascertain any 
dilterence in the meaning of them. The 
conclusion, therefore, would naturally be 
that the provisions of section 54 (1) do not 
apply to land which is affected by the 
execution of the scheme, and which is 
included for the purpose of recoupment 
only. The learned Counsel for the Im¬ 
provement Trust, however, argued that 
when the draftsman of this Act and the 
legislature were considering section 54, 
they were not thinking of the two cate¬ 
gories of land which are described in sec¬ 
tion 41 (a) and sect on 42 (a) but that 
they intended to include in section 54 (1) 
all lands comprised in the Improvement 
Scheme, and that the Words “ land which 
is required for executing any Improve¬ 
ment Scheme “ included not ojly land 
which was required for the execution of 
the scheme but also land which would be 
“ affected by the execution of the scheme - 
In my judgment, the Court ought to give 
the material words in section 54 (1) their 
natural meaning : and, if their natural 
meaning is applied to these words, in my 
judgment, they do not comprise lands 
which have been included by the Improve¬ 
ment Trust in the scheme, not because 
they are required for the execution of the 
scheme, but because in their opinion they 
are “affected by the execution of the 
scheme ” and are included for the purpose 
of recoupment only. In my judgment 
it would be straining the natural meaning 
if we were to hold that the words 
“required for executing any improvement 


scheme ” would cover not only lands which 
were required for the actual exeeuton 
of the scheme but also lands which were 
not required for the execution of the scheme 
but which were affected by the execution 
of the scheme. 

It would have been easy for the legis¬ 
lature to have inserted in section 54 (1) 
words which would have covered lands 
affected by the executiozi of the scheme 
if they had so desired. It may be that the 
Legislature may have considered that when 
the Board of the Improvement Trust was 
dealing with another public body such as 
the Calcutta Corporation, it would not be 
right to enable the Improvement Trust 
to acquire from the other public body 
lands, which were not actually required 
for the execution cf the scheme, but which 
were included in the scheme for the purpose 
of recoupment orriy. This, however, is 
nothing more than speculation, and I do 
not base my judgment upon that ground, 
but upon the natural meaning of the words 
which are used in section 54 (1) to which 
I have already referred. 

In my judgment the provisions of sec¬ 
tion 62 (5) are not inconsistent with the 
construction, which i have placed upon 
the material words in the above-mentioned 
sections. 

The question which this Court has to 
decide, relates merely to Scheme IVA 
and the plots wh ; ch I have already men* 
tioued and which are to be taken as 
land required for the purpose of recoup¬ 
ment, and in my judgment, the answer 
should be that the Improvement Trust 
were not entitled to deal with those plots 
under section 54 (1) of the Calcutta Im¬ 
provement Act, 1911. 

The result is that the learned Judge's 
decision and decree will stand as regards 
the schemes other than IVA and with 
regard to Scheme No. IVA the judgment and 
decree must be varied in accordance with 
our judgment. The decree, therefore, with 
respect to Scheme No. IVA, will be that the 
Board are not entitled to proceed under 

the provisions of section 54 M res Pf c ^ 
of land vested in the Calcutta Corporation 
and situated in the Calcutta Municipality 
which is required for the purpose erf re¬ 
coupment only, and that the^Board ai® 
not entitled to retain the plots Nos. 1 / to 


349 


Voh 75J INDIAN CASES; 

CORPORATION OP CAl<CUTTA V. CALCUTTA IMPROVEMENT TRUST, 

22 described in Exhibit D3 and included in and is required for the purpose of recoup* 
Scheme No. IV A and such plots are to be meat. 

restored by the Improvement Trust to the By section 54 of the Act a short method 
Corporation, or if the same have beer, is provided for the acquisition by the Board 
Sold the Board will pay the Corporation “any builuing, or any street, square, 
the net proceeds of such sales in accordance or other land, or any part thereof ” which 
with paragraph 7 of the case stated. is vetsed in the Corporation and which the 

We make no order as to costs. Board require “ for executing any Impr 0 ve- 

Riohardson, J. —I agree. The learned mcnt Scheme. ” Ihe question put to us, 
Standing Counsel appearing for the appel- with particular reference to the land in 
lants, the Corporation of Calcutta, has quetsion in Scheme No. 1 VA is—Does 
abandoned the appeal so far as this case this section enable the Board to acquire 
stated relates to Corporation laud included b > r this sll(,rt method instead of under the 
in Improvement Schemes Nos. I, II, IV Eand Acquisition Act, land vested in the 
and V as being required for lay-out. The Corporation which the Board require for 
result is that we are concerned only with the purposes of recoupment? 
land included in Scheme No. IVA, which 'l'be draftsman, it is true, has not used 
the Board require for the purposes of re- precisely the same expression as that in 
coupinent. Scheme No. IVA is a street clause (a) of section 41. It is said that 
scheme for the widening of the Russ a the difference in the language shows that 
Road South at its junction with the Hazra the draftsman win n framing section 54 
Road and the ,’aad in question is the was net thinking of the distinction between 
land at the side of a road on which there land which must be included in a scheme 
are buildings or foundations of buildings, under section 41 and land which may be 
Under clause (n) of section 41 of the included in a scheme under section 42 
Calcutta Improvement Act, 1911, every for purposes ol recoupment. It is accord - 
Improvement Scheme must provide for Ihe mgly argued that the words in section 
acquisition by the Board of any land in 54 should be understood in a wide sense 
the aea comprised in the scheme which as including all laud comprised in a scheme 
will in their op nion be required for the for whatever purpose it may be required, 
execution of the scheme. Under clause It ,s a l so said that some of the purposes, 
(a) of section 42 an Improvement Scheme for which provision may be made in a scheme 
may provide lor the acquisition by the uider section 42, such as raising, lowering. 
Board of any land in the area comprised or levelling particular areas, or the formation 

in the scheme which will in their opinion °* <>P e a spaces, would bring the land re- 
be affected by the execution of th.. scheme. quired for those purposes within the des- 
It is well-settled that under the latter cription, land required for "executing the 
clause it is open to the Board to make scheme." In this appeal the latter point 
provision in an Improvement Scheme for may be conceded without expressing a 
the acquisition for purposes of recoup- definite opinion upon it. But land required 
ment, of land which will, in their opinion, for purposes of recoupment would still 
be affected or improved in value by the stand in a different category. And as 
execution of the scheme— {Trustees for the to the differences in language between 
Improvement of Calcutta v. Chandra Kanta section 41 and section 54, the expression 
Ghosh (1)]. A dstinetioii, therefore, is “land required for executing a schema" 
drawn in these sections between land is pritnafaoie, at any iate, the equivalent 
compr sed in a scheme because it is required ln meaning of the expression "land re- 
lor the execution of the scheme and laud quired for the execution of the scheme. " 
compr ted in a scheme because it will be I can see no good reason why these equiva- 
aflected by the execution of the scheme lent expressions should receive a different 

interpretation. Both expressions, accord¬ 
ed 56 ind Cao • _ T a ing to the natural meaning of the language, 

™ w. 566, 38 m. ij , /. 7 3«| 5 i8 A! 7 L L j A, «a?i a PP ear to me to exclude land comprised 

586; 3* C. 1 ,. J 631 24 c. w? N, In a scheme because it is thought that it 
“ i 9 * U (p, 0.) (i*. C.). will be beneficially affected by the execu- 
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tion of the scheme and is accordingly 
required for purposes of recoupment. In 
mv opinion, therefore, su h land is not 
land required for the execution of or for 
executing the scheme within the meaning 
of the Act and cannot be acquired by the 
Board under section 54. 

On behalf of the Corporation some re¬ 
ference has been made in the argument 
to section j8 under which the owner of 
land not required for the execution of a 
scheme may apply to the Board requesting 
that the acquisition of the land should 
be abandoned in consideration of the 
payment by him of a sun to be fixed by 
the Board in that behalf. Application 
may be made under this section in respect 
of land required by the Board for purposes 
ol recoupment and it is said that owing 
to the terms of sub-section (2) («) the Cor¬ 
poration would be deprived of the benefit 
of section 78 if section 54 be construed 
as applicable to Corporation land required 
for purposes of recoupment. If the argu¬ 
ment is correct, the result may furnish 
some ground, if not a strong ground, for 
rejecting the construction of section 54 
suggested by the Board. There seems 
no reason, why as regards land required 
for purposes of recoupment, the Corpora¬ 
tion should not have the same right under 
section 78 as other owners of laud. 

The learned Judge who had to deal not 
only with laud required for purposes of 
recoupment but also with land required 
for “ lay-out ", was influenced by the 
provision contained in sub-section (5) of 
section 62 and I will quote his words: 

“ The matter," he says, "is not I think 
free from doubt and if section 54 had stood 
alone I should have been inclined to tliink 
that the contention of the Corporation 
was well-founded, but it seems to me that 
section 62 (5) does contemplate that after 
executing the scheme the Board may 
have portions of the land acquired under 
section 54 still vested in them, and it is 
rather difficult to see what this land would 
be unless it is land acquired under section 
54 in excess of the land actually required 
for executing the eng neering portions of 
the scheme, that is to say, laud required 
for lay-out or for recoupment. I accord¬ 
ingly And, in view of,what I have already 
ptatid, that in each of the instances set' 


out in the Schedule to the case before me 
the Board is entitled t 0 retain the land 
acquired by it under the provisions of sec-: 
tion 54 irrespective of whether such land 
is actually required for the engineering 
portions of each scheme. " 

Section 62 gives the Board power to turn 
or close in whole or in part public streets 
or squares vested in them. And sub¬ 
section (5) provides :—" When any public 
street or square vested in the Board, or 
any part, thereof, is permanently closed 
under sub-section (1) the Board may sell 
or lease so much of the same as is no longer 
required. " 

Hie reasoning seems to be that if, under 
section 54, public streets and squares 
can only be required for executing what 
the learned J udge describes as the engineer¬ 
ing portions of a scheme; then the power 
given to the Board by section 62 sub-sec¬ 
tion (5), when a public street or square 
is permanently closed, "to sell or lease 
so much ot the same as is no longer required,'? 
would be meaningless. Ihis reasoning, how¬ 
ever, seems to raise questions of construc¬ 
tion, possibly of some difficulty, which 
it is not necessary for us in this appeal, 
to decide. In the first place, the Act 
speaks not of the engineering portions 
of a scheme but of executing schemes, 
and a question may arise as to the different 
ways in which land may be required under 
section 54 for executing a scheme. Some¬ 
thing may depend on the mode in which 
a particular scheme is framed by the Board 
or sanctioned by the I/>cal Government. 
Without expressing a definite opinion, it' 
may be suggested that whatever limitation 
be put on tne language of section 54 > caseS 
may occur in which public streets or squares 
vested in the Board under section 54 
are closed ana become "no longer required 
within the meaning of section 62, sub 
section ( 5 ). Another point occurs. It will 
be obsersved that section 62 makes no 
express reference to section 54 * ^ s P ea . 

of public streets or squares " vested in 
them, " that is, in the Board. 

The words may mean—-I do not say. 
they do—-vested in the Board under sec¬ 
tion 54 or otherwise. Again, this part 
of the Act does not deal only with public 
streets and squares vested in the Corpora¬ 
tion but also# in emotion Sf* pnvw 
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streets and squares required by the Board, 
as in section 54, “for executing any im¬ 
provement scheme. “ In the case of a 
private street or square or part thereof, 
after giving the prescribed notice and 
considering objections, “the Board may 
take over charge of such street, square or 
part from the owner thereof ; and the same 
shall thereupon vest in the Board. " In 
the event of a private street or square 
or part thereof being altered or closed, 
sub-section (3) provides for the payment 
of reasonable compensation to the owner 
for the loss of his rights, and sub-secti n 
(4) for compensation in certain cases 
to the owners of adjacent property and 
residents in the neighbourhood. The con¬ 
sideration arises that a power of this 
summary nature ought not to be extended 
beyond what the language of the Act 
clearly warrants. On the whole, therefore, 
with great respect to the learned Judge, 
these provisions relating to streets and 
squares seem to favour rather than to 
militate against the construction of the 
Act which we adopt. We go no further 
than this, that to require lands for purposes 
of recoupment is not one of the ways in 
which land may be required under section 
54 for executing an Improvement Scheme. 
As the Board have large powers to acquire 
land under other provisions of the Act, 
the decision, it may be hoped, will not cause 
them any great inconvenience. 

It was suggested that the Corporation 
was equally interested with the Board in 
the Improvement of Calcutta and ought 
to facilitate the Board's operations. Doubt¬ 
less the schemes of the Board, when they 
come to fruition, enure to the benefit 
of the Corporation. Meanwhile, however, 
these high authorities are independent, 
and they have separate interests. If 
they cannot agree, we must interpret the 
Act as best as we can. 


for purposes of recoupment and I concur 
in the order which my Lord has proposed. 
k. s. d. & n. h. Appeal allowed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeals Nos. 40 and 144 

of 1922. 

May 7, 1923. 

Present: —Mr. Justice Lindsay and 
Mr. Justice Sulaiman. 

Thakur HARGOBIND SINGH— 
Plaintiff—Aipell an t 
versus 

HUKUM CHAND and others 
—Defendants—R esponden ts. 

Procedure—Plaint describing defendant as minor 
—Defendant contesting suit as major — Plaint not 
amended — Suit, whether can proceed—Conduct of 
parties, whether cures irregularity. 

A defendant was originally impleaded as a 
minor and an application made for appointment 
of his mother us guardian. The defendant, how¬ 
ever, appeared and stated he was of age. The 
Trial Court went into the question and found he 
was of age. He was actually represented by a 
Vakil and contested the suit. No application 
for amendment of the plaint w-as, however, 
made nor was any amendment ordered by the* 
Court, and his name continued in the plaint 
as a minor under the guardianship of his mother. 
On appeal to the lower Appellate Court he was 
represented as major and was again represented 
by a Vakil. The lower Appellate Court finding 
other issues in favour of the plaintiff-appellant 
dismissed the suit on the technical ground that 
the # defendant-respondent had been treated 
in the Court of first instance as a minor, 
whereas in fact he was of age. In second appeal 
to the High Court : 

Held, that as the defendant had full knowledge 
of the proceedings in Court, having actually 
appeared and been represented by Vakils in 
both the Courts, the suit could not be dismissed 
merely on the technical ground urged, and that 
assuming there was any irregularity it was fully 
cured by the conduct of both the parties fp 
352, col. 2.3 r ' •*' 

Ramachari v. Duraisami Pillai, 21 M. 1671 

7 r i’o^a 0 ’ (?* s *) 474 and Ganga Ram v. Alikin 
Lai, 28 A. 4161 3 A. E. J. 187; A. W. N. (1906) 
73, relied on. v ' 


In the result, the decision of the learned Second appeal from a decree of the 
Judge that the land included in the Schemes Subordinate Judge, Agra, dated the 22nd 
Nos. I, II, IV and V as being required for September 1921. 

lay-out is land required for executing the Mr. M. L. Sandal, for the Appellant, 

scheme within the meaning of section Mr. P. L. Banerji, for the Respondents. 

54 » has not been effectively challenged JUDGMENT.— Second Appeal Nos. 40 
and will stand. I agree that the appeal of 1922 and 144 of 1922 are connected ap- 
should be allowed as regards the land peals and arise out of two suits for pre-emp- 
included in Scheme No.; IVA as requited tiou. On the 27th February 1919 pne Ant 
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Ram executed a pie-deed of certain shares in had any knowledge of the sale or that 
Mauza Pawaoli in favour of Hukum Chand, they had refused to purchase the property. 
Sukhdeoaud Rup Singh defendants vendees. It also found that the real sale considera- 
Oa the 25th February 1920 Hai Go bind tion was Rs. 1000. Both the suits were 
who was a co-sharer in the village insti- however, dismissed on the technical ground 
tuteda Suit No. 149 of 1920 for pre-emption that Ram Dial had been treated in the 
of this property. This was followed Court of first instance as a minor whereas 
by another suit instituted on the 27th Feb- in fact lie was of age. 
ruary 1920 by Ram Dial, Bansidhar and We are of opinion that the decrees of the 
Jagram, numbered as Suit No. 159 of lower Appellate Court cannot stand. It is 
1920. The two plaintiffs, Bansidhar and true that no amendment of the plaint 
Jagram, have since withdrawn from the was made and the name of Ram Dial con- 
suit. These two suits were instituted tinned to be entered as a minor. All the 
in the Court of the Munsif. same, he had full knowledge of the pro- 

A third suit was instituted in the Court ceedings in Court. He actually appeared 
of the Subordinate Judge by Ram Dial, in Court and was represented by his Vakil 
the second, but we do not know the date as major and was also represented as such 
on which it was filed. Ram Dial, the before the lower Appellate Court. As~ 
second, was impleaded in the two suits first suming that there was any irregularity, 
mentioned but the plaintiffs of those suit it was fully cured by the conduct of both 
were not impleaded in the suit by Ram the parties. We, therefore, think that this 
Dial the second. The first two suits were ground was no sufficient ground whatso- 
decreed by the Munsif on the 15th of Sep- ever for dismissing the suits altogether, 
tember 1920 and the third suit w r as The case of Ramachari v. Duralscimi Pillai 
decreed on the 10th of August 1920. (1) and that of Ganga Ram v. Mihin Lai 
The Munsif dismissed the plaintiffs* (2 ) are authorities in favour of the view 
suit on the ground that both sets of plaint- we have taken. 

iffs had notice of the sale and had refused It is found by the lower Appellate Court 
to purchase the property. In the Court that all the three pre-emptors had equal, 
of the Munsif Ram Dial, the second, who rights and none had a preferential right, 
was the plaintiff in the third suit was im- They, therefore, are entitled each to a Jrd 
pleaded as a pro forma defendant. He share in the pre-empted property, 
was originally alleged to be a minor and We accordingly allow these appeals, set 
an application was made that he should aside the decrees of the lower Appellate 
be brought on the record under the guardi- Court and decree the plaintiffs’ suits as 
anship of his mother. Ram Dial, the directed below. In view of the circum- 
second, however, appeared in both the suits stances however each party should bear 
and stated that he was of age. The Court its own costs. The decree shall be pre- 


of first instance went into the question 
of his minority ar.d found that he was 
of age. Ram Dial, the second, was actually 
represented by a Vakil in the Court 0 f 
first instance and contested the suit. No 
application for amendment of the plaint 
was, however, filed by the plaintiff nor was 
any amendment ordered by the Court. 
The name of Ram Dial, the second, there¬ 
fore, continued in the plaint as a minor 
under the guardianship of his mother. 
When the plaintiffs appealed to the lower 
Appellate Court they impleaded Ram 
Dial, the second, as major and he was again 
represented by a Vakil. The lower Ap¬ 
pellate Court found in favour of the plaintiffs 
that it had not been established that they 


pared in accordance with O. XX, r. 14. 

The claim of each of the two plaintiffs 
is, therefore, decreed for Jrd share of the 
property on payment of Jrd of the sale 
consideration as found above within 60 
days from this date. In case of non-pay¬ 
ment it would be open to the plaintiff in. 
the connected suit to deposit that amount 
within an additional period of 3° days 
and claim that Jrd share also. On ^ a ^JL e 
of payment by either of the two 
the appeals will stand dismissed with 
costs. 

m. a. a. Appeals allowed* 

It) 21 M. 1671 7 lad. Dec. (»• iZ. 4 ' , XQO fl 

(a) 28 A. 4x6! 3 A. I*. J. 1871 A. W. N . 



Vol. >5] INDIAN 

GIRDRAR DAS V . EMPEROR. 

ALLAHABAD HIGH COURT. 

Criminal Miscellaneous No. 104 of 1923. 

June 8, 1923. 

Present /—Mr. Justice Kanhaiya Lai. 
GIRDHAR DAS— Applicant 

versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of 189S), 
S 5 . 179, 181, 185, scope of. 

Section 179 of the Code of Criminal Procedure 
is controlled by section 181 in respect of the 
offences jtnentioned in the latter section. 

No question of convenience or expediency can 
be considered under section 185 of the Criminal 
Procedure Code. That section deals with the 
questions of competency only when they are in¬ 
volved in doubt. 

Cham Chandra v. llmperor, 37 Ind. Cas. 145; 
44 C. 595; 21 C. W. N. 820; 25 C. L. J. 165; 18 
Cr. L. j. 81, followed. 

Criminal miscellaneous application under 
sections 439 and 185, Cri 1 inal Pro¬ 
cedure Code. 

Mr. K. N. Laghate, for the Applicant. 
Mr. U. S. Bajpai, for the Opposite Party. 

JUDGMENT.—This is an application 
under section 185 of the Code of Criminal 
Procedure for the determination of the 
question of the competency of the Magis¬ 
trate at Basti to try a complaint against 
an accused under sections 406 and 420 
of the Indian Penal Cede. The allega¬ 
tion of the complainant is that the accused 
sent notices to different persons, including 
the complainant, offering to act as a Com¬ 
mission Agent at Bombay for such per¬ 
sons as may choose to entrust their busi¬ 
ness to him, and that in pursuance of that 
notice the complainant appointed the 
accused as a Commission Agent and 
advanced to him Rs. 10,000 on the under¬ 
standing that the accused was to purchase 
and sell goods at Bombay on his behalf. 
The complaint was, that the accused had 
no bona fide intention to carry on the busi¬ 
ness of a Commission Agent at Bombay, 
and that he dishonestly obtained money 
from the complainant under the pretext 
that he would carry on such business and 
wrongfully appropriated what was paid 
to him from time to time, including any 
profits derived from the purchase and sale 
of the goods on behalf of the complainant. 
The entire negotiation between the parties 
is said to have been carried on by corres¬ 
pondence. So far as the charge of cheat- 
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ing is concerned, if the allegations made 
by the complainant are true, the offence, 
if any, is triable as much at Bombay as 
at Basti ; but, so far as the charge oi a 
criminal breach of trust goes, it can only 
be enquired into and tried by the Court 
within the local limits of whose jurisdiction 
the offence was committed or any part of 
the property which is the subject of the 
offence was received or retained by the 
accused. The Magistrate at Basti had, 
therefore, jurisdiction to try the former 
charge but not the latter. Tie learned 
Counsel, who appears for the complainant, 
states that the complainant is prepared 
to proceed with the former charge in the 
Court of the Magistrate at Basti and to 
drop the latter for the present. Section 
179 of the Code of Criminal Procedure 
is controlled in respect of certain offences 
by section 181 of the Code of Criminal 
Procedure ; and, as pointed out in Chant 
Chandra v. Emperor (1), no question of 
convenience or expediency can be considered 
under section 185 of the Code of Criminal 
Procedure. That section deals only with 
questions of competency when they are 
involved in doubt. Theie is no such doubt 
in this case. The Court below is, there¬ 
fore, directed to proceed with the trial 
under section 420 of the Indian Penal 
Coc.e and to drop, so far as that Court is 
concerned, the charge under section 406 
of the said Code. 

k. s. d. Order accordingly. 

(1) 37 Ir.d. Cas. 145; 44 C. 595; 21 C. W. N. 

820; 25 C. L- J. 165; 18 Cr. L. J. 81. 


Rangoon high court. 

Criminal Revision No. 689 B of 

1922. 

January 12, 1923. 

Present: —-Mr. Justice Lentaigne. 
MAUNG SHWE KU— Petitioner 

versus 

EMPE ROR— Respondent. 

Penal Code (Act XLV of i860), s. 441---. 
Criminal trespass , what constitutes — Offence , relate 
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ing to public pro petty- — Court, duty of —Thandika 
property, whether J ublic property. 

A person who has a right of entry into a building 
cannot be held to be a trespasser by reason of his 
failure to obtain the consent or permission of the 
party in occupation, or by reason of anything 
which he does in such building, unless it is 
shown that the thing so done was an offence, or 
was otherwise of such a nature as to bring the 
entire proceedings within the definition of cri¬ 
minal trespass in section 441 of the Penal 
Code, [p, 355, col. 1.] 

Thandika property is public property and any 
investigation of the question of title may be one 
of considerable complexity. Consequently, cases 
involving criminal offences in relation to such 
property ought not to be tried summarily. Be¬ 
fore issuing a process in such a case, the com¬ 
plaint and complainant should be closely examined 
in order to ascertain whether it is a proper case 
for a Criminal Court, and still more so before 
convicting an accused, [p. 334, cols. 1 & 2 ] 

Criminal revision reviewing an. order of 
the T» ird Additional Magistrate. Rangoon, 
passed in Summary Trial No. 648 of 
1922. 

JUDGMENT. —The petition before me 
is an application to revise the proceed¬ 
ings of the Third Additional Magistrate 
of Rangoon in Summary Trial No. 648 
of 1922 in which the Magistrate passed 
a sentence of fine of Rs. 50 or in default 
one month's rigorous imj risonment against 
petitioner under section 448, Indian Penal 
Code, for house trespass alleged to consist 
of his going on the Zayat at Bahan and giv¬ 
ing orders to certain carpenters to break 
down the roof of the kitchen and the whole 
of the bath-room. A very cursory glance 
at the proceedings will show that it was 
admitted by the complainant that the 
Zayat in question was a Thandika Zayat 
and that any investigation of the questions 
as to who would be entitled to enter and 
repair the Zayat from time to time might 
involve most complicated questions as to 
the rights and titles to Thandika property 
devoted to religious purposes or the use 
of persons going there for religious 
purposes. 

A reference to Chan Toon’s Treatise 
on Buddhist Haw at pages 164 and 165 
and to Mr. (Justice) May Oung’s Treatise 
on Buddhist Haw at pages 177 and 178 will 
be sufficient to indicate that Thandika 
property is public property and that the 
question of title may be one of consider¬ 
able complexity. It is obvious that a 
a U mmax v trial is not the proper procedure 


for the trial of such cases even when they 
are of a kind involving questions of criminal 
offences in relation to property. 

Moreover, when part.es come to a 
Criminal Court with complaints raising 
questions as to the title or possession of 
such class of property, it will very often 
be found that the object is to establish 
a civil claim to property with full knowledge 
that the other party lias no criminal intent 
and is only exercising or endeavouring to 
exercise a bona fide claim of right. Conse¬ 
quently, Magistrates would be well advised 
to closely examine such conipla nts and com¬ 
plainants in order to ascertain whether 
it is a proper case for a Criminal Court before 
issuing process (other than a process to 
prevent a breach of the peace, etc.,) and ; 
still more so before convicting an accused. 

In the present case, the complainant 
started with what was subsequently shown 
to be an obviousl} r incorrect and presumably 1 
a false allegation in paragraph 1 of the com¬ 
plaint to the effect that she w*as the owner 
oitliz Zayat. When examined before the issue 
of process, she said that she got the property 
from “aunt Ma Pwa,” but later on, when 
she is examined at the hearing of the case, , 
she apparently no longer alleges any re- • 
lationship with Ma Pwa, and endeavours 
to base her claim solely 011 an alleged poss¬ 
ession for several years, and an alleged 
verbal request or permission from Ma Pwa, 
for her to live in the Zayat and to repair 
it, and in cross-examination she has to ad¬ 
mit that it is a TJiandika Zayat. When 
it was put to her that any permission she 
got to live in the Zayat was given to htf 
by Po Oh, a witness for the defence and 
a brother of Ma Pwa, she denies that alle¬ 
gation. However, in addition to the ad¬ 
mission that it is Thandika property, there 
are also admissions on the record that, 
any members of the public who wish to 
go to the Zayat and to keep sabbath there, 
are permitted to do so, and also that 
other families besides the plaintiff hve lfl 

the Zayat. ' 

If the Zayat is public property or pro] eri> 

of a section of the community, it beco 
very questionable whether the complain 
ant can have any right to exclude any 
person from entering upon it, and I am°*. 
opinion that, having regard to such adxnw* 
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sions that it is Than&ika the o>im lay on the 
complainant to specifically show tliat she 
had the right to exclude either the accused 
(who is said to be a relative of Ma Pwa) 
or the other relative of Ma Pwa on whose 
behalf the accused was alleged to be acting. 
Prima facie, on the admissions referred to 
above, the petitioner would appear to have 
such right of entry, and if he has such 
right of entry and to the use of the build¬ 
ing, his mere entry without the consent 
of the complainant, or even in defiance of 
the complainant, would not be a criminal 
trespass or an offence. This is a most 
important aspect of the case, for a person 
who has a right of entry into a building 
cannot be held to become a trespasser by 


reason of his fa 1 'lure to obtain the consent 
or permission of the other party, or by rea¬ 
son of anything which he does in such build¬ 
ing, unless it is shown that the thing so 
done was an offence or was otherwise 
of such a nature as to bring the entire pro¬ 
ceedings within the definition of criminal 
trespass in ection 441, Indian Penal Code. 

The Magistrate has held that it is not 
clear that the dismantling of the kitchen 
amounted to criminal mischief, or any 
other criminal offence, which is in effect a 
finding that it was not shown that the peti¬ 
tioner accused had not the right to dis¬ 
mantle the kitchen. 

The Mgistrate obviously realised the above 
difficulty and that the entry must under 
that section be shown to have been made 
with the intent to commit an offence or to 
intimidate, insult 0 r annoy any person in 
possession of such property. Having held 
that the intent to commit an offence was 
not proved the Magistrate endeavours to 
bring the case within the latter alternative 
and states that ‘the accused’s arrangement 
was to force the complainant t 0 quit the 
building. Clearly, this intent was more 
than to annoy the “person in possession.” 
The Magistrate avoids making the express 
finding*that the entry 0 r act was done with 
intent to annoy, and, rightly so, because 
there is nothing in the evidence as recorded 
to;justify any such finding. But he 
finds that the object of dismantling etc 

WaS M°i, bre * k down the bui Mi«g which 
would have ' the effect of compelling com¬ 
plainant to leave, and he treats that result 


as intended. It is quite true that 
such result may have the effect 
ol annoying the complainant, but there 
are authorities tliat such a result and con¬ 
sequent annoying is not sufficient for the 
offence, unless there was in fact the intent 
to annoy, etc. 

It is obvious, therefore, that the reasons 
as given by the Magistrate and his actu 1 
finding do not justify a conviction for house 
trespass on what is admitted to be Thin - 
dika property. A close scrutiny of the 
following facts will also show that the pro¬ 
babilities of the case as regards right of 
entry and right to repair the Zayat are in 
favour of the defence. 

The land on which the Zayat was built is 
shown in the map, Exhibit 1, as being in Po 
Oh’s name and Po Oh has given evidence to 
this effect for the defence. He is the broth- 1 
of Ma Pwa, whilst the accused petitioner 
is a grandson of another sister of Ma Pw., 
and if he did enter the Zayat as alleged 
he was obviously acting on behalf of the 
family. Ko Po states that Po Oh h.d 
looked after the Zayat and obtained the 
sanction of the Municipality to repair it, 
and that he had arranged t 0 rebuild it 
in order to make it fit f 0 r public use. Exhibit 
B. was also written to complainant ou 
behalf of Ko Po Sein giving notice to com¬ 
plainant of the intention to rebuild it, and 
Exhibit C was written in reply by 0 r ou 
behalf ol complainant disputing the right 
of the relative to repair, etc., the Zayat. 

1 am of opinion that if the complainant 
has any real ground of complaint against 
the accused petitioner 0 r against any other 
relative of Ma Pwa, the proper re¬ 
medy of the complainant is a suit in a Civil 
Court and not a prosecution of this nature 
in the Criminal Court. It is still open to 
the complainant to file such suit. 

I hold, that the conviction of the accused 
for house trespass under section 448, Indian 
Penal Code, was not justified either on 
the facts of the case or on the reasons aS 
given by the Magistrate. I set aside the 
conviction and sentence and I direct that 
the accused be acquitted and that the : fine 

of Rs. 50; if recovered iiom the accused., 
be refunded to him. 

w. c. a. & n. h. , Conviction set aside.' 

\ _ . ^ 

' ) 
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LAHORE HIGH COURT. 

Criminal Revision petition No. 1710 of 

1922. 

March 23, 1923. 

Present:— Mr. Justice Scott-Smith and 
Mr. Justice Fforde. 

SEWA vSINGH— Complainant— 

Petitioner 

versus 

RANJHA and others—Convicts— 

Respondents. 

Criminal Procedure Code {Act V of iSgS). 

34 > 439 —Sentence passed by Magistrate under 
s. 34— Enhancement, limit of—Procedure. 

Clause (3) of section 439 of the Criminal Pro¬ 
cedure Code limits the power of enhancement 
and lays down that where the sentence dealt with 
under the section has been passed by a Magistrate 
acting otherwise than under section 34 of the Code, 
the Court shall not inflict a greater punishment 
for the offence, which in the opinion of such Court, 
the accu ed has committed, than might have 
been inflicted for such offence by a Presidency 
Magistrate of the First Class. This limitation 
does not apply to a sentence which has been pass¬ 
ed by a Magistrate acting under section 34 of the 
Code. 

At the same time, except in very exceptional 
cases, a sentence by the High Court under its powers 
of enhancement should not, where the sentence 
has been imposed by a Magistrate, exceed one of 
seven years' rigorous imprisonment, which 
a Magistrate acting under section 34 has power to 
pass, the usual course when a Court thinks that 
a sentence of seven years' rigorous imprisonment 
would not meet the ends of justice would be to 
set aside the trial and order the case to be com¬ 
mitted to the Court of Session. 

% 

Peitition, under sectio.. 439, Crimi- 
* a 1 Procedure Code, for enhancement of 
the sentences passed upon the respondents 
by the Magistrate, F^rst Class, Montgomery, 
dated the ath May 1922, and upheld by ti e 
Sessions Judge, Montgomery, dated the 8th 
August 1922. 

JUDGMENT.-— Ranjhn, Sadiq and Manak, 
respondents, were convicted by a Magistrate 
invested with powers under sec Jon 30 of 
the Criminal Procedure Code of the attempt 
ot murder of Sewa Singh under section 307, 
Indian Penal^ Code, and were sentenced 
to four years' rigorous imprisonment and 
a fine of Rs. 300 each. Their appeal was 
dismissed by the Sessions Judge of Lahore 
on the 8th August 1922 and an applica¬ 
tion for enhancement of sentences was 
rejected by the same officer on the same 
date. The three convicts applied to this 
Court on the revision side and tkeir applica¬ 


tion was rejected. At the same time, 
Sewa Singh, the person whose life was 
attempted, applied to this Court: for enhance¬ 
ment of sentences. The case came up 
before a Single Judge who was of opinion 
that the sentences were inadequate and 
that, 11 enhanced, they should be enhanced 
to more than seven years and sent the case 
for orders to a Division Bench. 

After considering the medical evidence 
we arc of opinion that the sentences 
imposed are quite inadequate and should 
be enhanced. Clause (3) of section 439 
of the Criminal Procedure Code limits tiie 
power of enhancement and lays down that, 
where the sentence dealt with under this 
section has been passed by a Magistrate 
acting otherwise than under section 34 » 
the Court shall not inflict a greater punish¬ 
ment for the offence which, in the opinion 
of such Court, the accused has committed 
than might have been inflicted for such 
offence by a Presidency Magistrate of the 
Hirst Class. This limitation does not apply 
to a sentence which has been passed under 
this clause by a Magistrate acting under 
section 34 of the Code. It does not appear, 
therefore, that our powers of enhancement 
are limited to such sentence as could 
have been passed by the Magistrate. At 
the same time, we think that, except 
in every exceptional cases, the sentence 
passed by this Court under its powers of 
enhancement should not, where the sentence 
lias been imposed by a Magistrate, exceed 
one of seven yeais’ rigorous imprison- 
nient which a Magistrate acting under 
section 34 has power to pass. The usual 
c ourse where the Court thinks that a sentence 
of seven years’ rigorous imprisonment would 
not meet thr ends o. justice, would Le 
to set aside tbe trial and order the case 
to be committed to ti e Court ol Session. 
We do not tl.ii.k that this course should oe 
adopted i i t'ie present case because an 
appeal and an application for revision 
have both been rejected. The offence, more¬ 
over, took place on December 27, J 9 2 • 
and the order of the Trying Magistrate 

was passed ten months ago. 
an interval it would not be advisable t 
order a re-trial. We accept the application 
and enhance the sentence of imprison* 
ment to seven years’ rigorous imprison 
ment in the case of each of the respondent 3 
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The rest of the Magistrate’s order will 
stand. 

z. k. Application accepted. 


RANGOON HIGH COURT. 

Criminal Revision No. 715-B of 1922. 

January 8, 1923. 

Present: —-Mr. Justice Lentaigne. 

NGA SAN DUN— Petitioner 

versus 

EMPEROR— Respondent. 

Burma Gambling Act (/ of 1899), s. 12 — Con¬ 
viction . when justified. 

Where a person is charged under section 12 
of the Burma Gambling Act, the mere fact that 
on one occasion he received a sum of money from 
one of the players, or from the winner, would not 
be sufficient to justify his conviction : there 
ought to be evidence of other incriminating cir¬ 
cumstances in order to prove the offence. 

Reference made by the Sessions Judge, 
Bassein, his Criminal No. 385 of 1920, 
reviewing that of the Tow'nship Magistrate, 
Zalun, passed in Criminal Regular Trial 
No. 28S of 1922. 

FACTS appear from the following re 
ference made by the Sessions Judge of 
Bassein, in his Criminal Revision No. 385 
of 1922, reviewing the order of the Township 
Magistrate of Zalun, passed in Criminal 
Rergular Trial No. 288 of 1922 
The applicantwlio is a Village Headman, 
has been convicted of an offence under 
section 12 of the Gambling Act. The 
prosecution alleged that there was gamb¬ 
ling with dominoes in the house of one 
Ma Thin Yon and that the appellant took 
a commission of one anna on each game. 
The complainant, a Police Constable, admits 
that he saw the applicant take one anna 
only. There is no suggestion beyond his 
taking of one anna, that the applicant 
took any part in the game. The Magistrate 
has disbelieved the prosecution evidence as 
regards the 5th, 6th, 7th and 8th accused, but 
convicted the first four accused. He gives 
no reason for making this illogical distinc¬ 
tion. The applicant^ has called credible 
evidence to prove that, while he was going 

round collecting capitation tax; he saw 


persons from whom he had to collect the 
tax in this house and so went up to the 
house and demanded the tax from them. 
The Magistrate has not discussed this 
evidence at all. On the evidence, it is not, 
in my opinion, proved that the applicant 
took any part in the gambling and his 
conviction cannot besustained. The Magis¬ 
trate describes the case as a trivial one, 
but this conviction is a matter of con¬ 
siderable moment to tire applicant who is 
a Headman. Proceedings are submitted 
to the Chief Court with a recommendation 
that the conviction of the applicant be 
set aside, and the fine paid by him be order¬ 
ed to be refunded. 

ORDER. —I have perused the records in 
the above case and I am satisfied that, 
for the reasons given by the Sessions 
Judge of the Bassein Division in his order 
dated nth December 1922 in Criminal 
Revision No. 385 of 1922, the conviction 
of the Village Headman Nga San Dun 
undtr section 12 of the Burma Gambling 
Act cannot stand. He was not the owner 
of tli i house, and the mere receipt of a sum of 
money from one of the players or from the 
winner on a single occasion would not be 
sufficient to prove an offence under sec¬ 
tion 12 without evidence of other incrimi¬ 
nating circumstances and such evidence 
is wanting. Moreover, Nga San Dun has ex¬ 
plained the reason of his visit to the house, 
and this evidence has not been properly 
considered by the Magistrate. I direct 
that the conviction and sentence to a fine 
of Rs. 15 or in default to seven days’ simple 
imprisonment passed against the said Nga 
San Dun in Criminal Regular Trial No. 288 
of 1922 of the Court cf Township Magis¬ 
trate of Zc lun be set aside ana I direct 
that the said fine, if paid, be refunded to the 
said Ng? San Dun. 

Wi c. A. Conviction set aside . 
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LOWER BURMA CHIEF COURT. 

Criminal Appeal No. 762 of 1922. 

October 3. 1922. 

Present:— Mr. Justice Young. 

MA MI—Appellant 
versus 

EMPEROR—Respondent . 

Opium Act (I of 1878), s. 9 (c)— Illegal posses¬ 
sion — Prosecution, duly of. 

To justify a conviction under section 9 (c) of 
the Opium Act, of being in illegal possession of 
opium, the prosecution must prove that the pre¬ 
mises where the opium was found were in the 
occupation of the accused. 

Criminal appeal against an order of the 
Eastern Sub-Divisional Magistrate, Ran¬ 
goon, passed in Criminal Regular Trial 
No. 435 of 1922. 

ORDER. —-The appellant has been con¬ 
victed of the illegal possession of opium 
because it was found in an inner-room 
to which she withdrew when the search 
party entered an outer-room where she 
was being shampooed. 

The learned Magistrate finds that the 
Excise Inspector did not know who was 
in occupation of the room in question ; 
the only evidence on the point is that of 
the defence which is to the effect that she 
was a mere visitdr residing temporarily 
in the front room. 

It was for the prosecution to prove that 
she was in the occupation of the inner-room 
where the opium w is found and it is im¬ 
possible to cor.vict her just because opivm 
was found under a bed, which is not shown 
to have been hers, and in a pair of men’s 
boots, which could i.ot have belonged to 
her. 

The conviction and sentence must be 
set aside and the appellant acquitted. 
The fine, if paid, must be refunded. 


W. c. a. Conviction set aside. 


\ 




ALLAHABAD HIGH COURT. 

Criminal Revision No. 224 of 1923. 

May 31, 1923. 

Present:- Mr. Justice Daniels. 
vSfTA RAM AND OTHERS— 

Applicants 

'versus 

EMPEROR— Opposite party. 

Public Gambling Act ( 111 of 1867), ss. 4, 5, 6— 
Police raid—•Gaming going on—Instruments of 
anting found—Common gaming house, presumption 
as to —• Direct evidence, whether necessary. 

The Police, having obtained a warrant, raided 
a house in which they found the accused persons, 
gaming was going on and there were instru¬ 
ments - of gaming: 

HeM, that, under the circumstances, the presump¬ 
tion contained in section 6 of the Act applied 
and dispensed with the necessity of direct evidence 
that a commission was being taken by the keeper 
of the house. i 

Lachchi Ram v. Emperor, 65 Ind. Cas. 852; 
20 A. L. J. 218; 23 Cr. L. J. 196; (1922) A. I. R, 
(A.) 61, distinguished. 

Criminal re vision from the order of the. 
Sessions Judge, Saharanpur, dated the 
29th of November 1922. ' 

Mr. A . P. Dube , for the Applicants. 

The Assistant Go cernment Advoc. te, for 
the Crown. 

JUDGMENT.—'This is an application in 
revision againt the conviction of the appli¬ 
cants under section 4 of the Gambling 
Act. The Police made a raid on the house 
of one Surja, a gaming was going on, the 
accused were found present and instruments 
of gaming were found. The warrant 
had been duly obtained, the presumtiorf 
contained in section 6 of the Gambling 
Act, therefore, applied. It has been suggest: 
ed, on the authority of the case of Lacnchi 
Ram v. Emperor (1), that it was necessary 
for the Police to give direct evidence that 
the gambling was being carried on for the 
profit oi the keeper of the house. I have 
examined that judgment and find that it 
contains no reference to section 6. Here the, 
presumption contained in that section wa$ 
clearly applicable and dispensed with 
necessity of direct evidence that a conn 
mission was being take., by the .keeper 0 
the house. The revision accordingly fal 9 

and T dismiss it. , . j 

k. s. d. .* Application dismissed 

(x) 63 Ind; Cas. 852; 20 A. L. J. 2i8j 23 
It . J. 196] (1922) A. I. R. (A.) 61. 
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LAHORE HIGH COURT. 

Criminal Appeal No. 1215 of 1922. 

March 22,1923. 

'Present;— Sir Shadi Lai, Kt., Chief Justice, 
and Mr. Justice LeRossign . 1 . 

WAR YAM SINGH and others — 

Appellants 

versus 

EMPEROR - Respondent. 

Penal Code ( Act XLV of i860), s. 302— Death 
caused by dangerous weapon — Murder — Sentence. 

Two persons who were armed with chhavis ■ 
attacked the deceased, who was their enemy, 
and inflicted two incised wounds 011 bis head, one 
of which fractured his skull and caused his 
death ; 

Held, that both of them were equally res¬ 
ponsible for the result of their joint assault, and ■ 
were guilty of an oflence under section 302 
of the Penal Code the appropriate sentence 
being one of death, [p. 360, col. 2.] 

In a case of murder the sentence of death 
should ordinarily be imposed unless there is a 
mitigating circumstance which would justify the 
Court in awarding the lesser sentence prescribed 
by the law. The mere fact that only one Mow 
proved fatal does not furnish any adequate ground 
for not inflicting the sentence of death. [p. 360, 
col. 2.) 

Criminal appeal from an order of the . 
Sessions Judge, Gujranwala at Sheikhu- 
pura, dated the 19th October 1922. 

Messrs. B. R. Puri and Mul Chand, for 
the Appellants. 

Mr. Jai Lai , Government Advocate, for 
the Crown. 

JUDGMENT. — On the afternoon of the 
24th April 1922 one Teja Singh, a J :t 
of the village Masanda, in the District 
of Sheikhupura, was assaulted by several 
persons who were armed with chhavis 
and dungs. The victim became uncon¬ 
scious immediately after the assault and 
died on the 30th April without regaining 
consciousness. The medical witness, who 
treated hint in the hospital, found, besides 
several contusion marks, two incised wounds 
on the head, one of which caused a frac¬ 
ture of the skull and led to the death of 
the victim. Six persons, five belongig • 
to the same village a d the sixth a resident 
of a neighbouring village, have be-n con¬ 
victed of having participated in the assault 
a T tw ?* th ^ namely, Waryam Singh 
au S- Sln g*b have been sentenced under 
section 302, read with section 149, of the 
r Indian t Penal Co$le ta v. transportation for 


life, and the remaining four, under section 
325, read with section 149, Indian IVn 1 
Code, to various terms of imprisonment. 

Now, there is ample evidence up n the 
record that there was a utter enmity 
between the deceased Teja Singh and his 
father Ishar Singh, on the one side and Whir- 
yam Singh and Labh Singh ui the other. 
It appears that,.b nt three months previous 
to the date of the incide t f Teja Singh 
had given evidence in a security case 
under section iio, Criminal Procedure Code, 
against both Labh Singh and Waryam Singh 
and that the other prisoners are either their 
friends or related to them. There can, 
therefore, be no doubt that they had an 
adequate motive for commit mg the assault 
which resulted in the death of Teja Singh. 

The deceased’s cousin Mohar Singh (P. 
W. No. 4) deposes that on the afternoon in 
question lie was coming from his field to 
tlie village and that on the way he saw the 
six prisoners and also one Mohan Singh, who 
is fugitive from justice, sitting under a 
shisham tree armed with chhavis and daugs . 
The witness apprehending an assault upon 
his relative Teja Singh proceeded towards 
the latter’s cattle-pen where he was lying 
on a char pay. But before he could reach 
there all the seven p rso:is pursued him 
and some of them gave him a beating. 
Mohar Singh thereupon raised an alarm 
in order to warn Teja Singh who got up and 
ran towards the houses of some Ciiimr.rs. 
He was, however, overtaken in front of 
the,house of one Kirpal Singh where Labh 
Singh and Waryam Singh, who were armed 
with chhavies. inflicted a blow each 011 his 
head which felled him to the ground. 
Their comrades then assaulted the unfortu¬ 
nate man with blunt weapons while lie 
was lying wounded on the ground. 

The evidence of Mohar Singh is fully 
corroborated by the testimony of Solian 
Singh who, on hearing the former’s outcry, 
hastened to the place where Teja Singh 
was sleeping on his charpoy near his cattle- 
pen . and saw the culprits pursuing their 
victi 11 and attackng him in the lane out¬ 
side Kirpal Singh's house. Another wit¬ 
ness, Sardar Singh (P. W. No. 6), whose 
h use is situate at a short distance from 
that of Kirpal Singh, also came up and 
saw Waryam Singh andLabh Singh striking 
the deceased with chhavis and their com¬ 
panions f beating’ him-with^fter-fce 
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had fallen down on the ground. The wounded 
man’s father, Isher Singh also heard a 
noise and hastened to the spot where he 
found his son lying on the ground. He 
states that, though Warvam Singh and 
Labh Singh, who were armed with chhavis, 
did not strike his son in his presence, they 
were standing there along with their five 
companions who were at that time beating 
the victim. 

The three eye-witnesses, Mohar Singh, 
Sohan Singh and Sardar Singh, are all nearly 
related to Isher Singh, and they cannot, 
therefore, be described as disinterested 
persons. We have, however, subjected 
their testimony to a careful scrutiny, and 
we find that the story related by them 
was disclosed at the earliest possible oppor¬ 
tunity. It appears that two Policemen, 
Allah Ditta Head Constable, and Nur Din, 
Constable, who were deputed to investi¬ 
gate a case of burglary in the village, arrived 
there at about 3 p. u. on the afternoon 
in question, and, upon hearing a noise in 
the village ran to the spot where they saw 
all the seven persons surrounding the 
deceased's father Isher Singh. The appea - 
ance of the Policemen frightened the cul¬ 
prits who went away without causing any 
injury to Isher Singh. Now, both these 
men say that Isher Singh and the other 
eye-witnesses gave them a complete account 
of the whole transaction, and mentioned 
the names of all the assailants. The Head 
Constable first took down the statement 
of Isher Singh and forwarded it to the 
Police Station at Manawala where it was 
registered at 9-45 p. m. as the Initial Report 
of theaffair. He then recorded the statements 
of the other witnesses, and there is abso¬ 
lutely no reason for thinking that these 
statements have been ante-dated, or 
that he and his companion have fals?ly 
implicated innocent persons. 

All the prisoners, except Waryam Singh 
and Tabh Singh, profess their ignorance 
of the whole transaction, and invoke the 
usual plea of alibi. They have, however, 
produced no evidence in support of their 
defence. Waryam Singh and Tabh Singh, 
while admitting that they had a fight 
with the deceased Teja Singh, deny having 
inflicted any injury upon him. They ex¬ 
plain that it was Teja Singh and two other 

persons who pursued them into the house of 



Kirpal Singh where there was a fight bet¬ 
ween the two parties, in the course of which 
Teja Singh fell down on a brass bowl and 
received the injuries which resulted in his 
death. In support of this version our 
attention has been invited to t e fact that 
the medical witness who conducted the 
post, mortem examination, found the fatal 
injury to be “ semi-lunar ” (crescent shape) 
and it is argued that the shape of this injury 
indicates that it was caused, not by a 
straight edged weapon, but by a circular 
article like a bowl. The medical witness 
himself, however, makes it absolutely clear 
that any straight edged weapon could cause 
that injury, and he explains that “ as 
the head is circular shaped, a deep cut 
would be semi-lunar, even if it is inflicted 
with a straight-edged weapon.” In view 
of this evidence we are of < pinion that the 
shape of the injury is in no way incompati¬ 
ble with the prosecution version. On the 
other hand, we have reliable evidence to 
the effect that a large quantity of blood 
was found in the lane outside Kirpal Singh’s 
house, and this circumstance runs counter 
to the defence theory according t» which 
the deceased received all his injuries inside 
the house. 


The evidence of the eye-witnesses, re¬ 
inforced, as it is, by the testimony of the 
two Police Officers, leaves no aoubt that 
all the prisoners participated in the assault 
in the course of which the fatal injury was 
inflicted. It is clear that Waryam Singh 
and Dabh Singh, who were armed with 
chhavis , i flicted the two incised wounds 
on the head; and, though only one of the 
blows fra.tured the skull, we consider that 
both of these prisoners are equally res¬ 
ponsible for the result of their joint assault. 
They have, therefore, been rightly con¬ 
victed of an offence under section 3 o2 » 
Indian Penal Code, and their appeal must 
fail. As regards the application fo r fke 
enhancement of the sentences, preferred 
by the Crown, we are of opinion that the 
mere fact that only one blow proved 
does not furnish any adequate ground tor 
not inflicting the sentence of death whic 
should ordinarily be-imposed unless there 
is a mitigating circumstance which woul 
justify the Court in awarding the lessc 
se tence prescribed by the law. There 

can be little doubt that; when two persons 
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armed with dangerous weapons like chha'ois 
attack their enemy on the head, they must 
be deemed to intend to cause his death 
and the only appropriate sentence in a case 
of this character is one of death. We 
accordingly accept the application for 
revision and sentence each of these two 
convicts to the penalty of death. 

Nor do we think that the learned Sessions 
Judge was justified in holding that the 
remaining four persons were guilty, not 
of murder, but of only grievous hurt. 
The circumstances of the case show that all 
the members of the unlawful assembly 
must hvVe known that murder was likely 
to be committed in the prosecution of their 
common object, and it seems to us that 
all of them would be guilty of murder’ 
At any rate, the learned J udge was wholly 
wrong in inflicting light sentences upon 
these prisoners. It appears that they 
have understated their ages, but we do 
not think that they are so young as they 
try to ma've out. They are all guilty of a 
violent crime and deserve a substantial 
term of imprisonment. Accordingly, 
while maintaining the conviction, we en¬ 
hance the sentence in the case of each of 
these four prisoners to one of rigorous im¬ 
prisonment for seven years. 

The appeal preferred by the convicts 
is dismissed. 

Appeal dismissed; 
z. k. Sentences enhanced . 


ALLAHABAD HIGH COURT. 

Criminal Appeal No. 152 of 1923. 

April 19, 1923. 

Present : —Mr. Justice Walsh and Mr. 

Justice Ryves. 

NANHU AND ANOTHER— 

Appeeeants 

versus 

EMPEROR— Respondent. 

Penal Code ( Act XLV of i860), 5s. 299, 300, 
paras. 3 and 4—Dhatura poisoning—Bodily injury 
likely to cause death — Offence whether amounts 
to murdeti 


Where a person administers dhatura p dsoii 
to another, it is likely or at least probable that 
he intended to cause such bodily injury as v/as 
likely to cause death and, therefore, he is guilty of 
murder, [p. 302, col. 1.] 

Emperor v. Gutali, r Ind. Cas. 7651 
6 A. h. J. 129; 31 A. 148; 9 Cr. J,. J. 383, Jconi 
v. Emperor, 36 Ind. Cas. 473; 15 A. I,. J. 13; 17 
Cr. Iy. J. 505; 39 A. 1 or, referred to. 

Criminal appeal against an order of 
the Additional Sessions Judge, Bareilly, 
dated the 19th of January 1923. 

The Government P'eadcr, for the Crown. 

JUDGMENT.—Nanhu and Bhagga were 


convicted by the learned Additional Sessions 
Judge of Bareilly under section 304 of the 
Indian Penal Code with reference to the 
death of one Tika and under section 32S 
of the Iiuli mi Penal Code for administer¬ 


ing dhatura poison in the food served to 
Gopal and Raghbar. They were sentenced 
to seven years’rigorous imprisonment under 
each section, the sentences to run concur¬ 
rently. They appealed from jail and 0 
learned Judge of tin’s Court directed that 


notice should issue to the appellants to 
show cause why they should not be convict¬ 
ed under section 302 of the Indian Penal 
Code for poisoning Tika, and why their 
sentences should not be enhanced or other 
suitable order passed. Notice has been 
served but no appearance had been made. 
The facts of the case admit of no dispute. 
On the 26th May 1922 these two accused, 
who are Kurjmis by caste, but who represent¬ 
ed themselves to be Banias, made friends 
with three young men Tika, Gopal and 
Raghbar, who were returning to service, 
at the Dhtramsala adjoining the Bareilly 
Junction. They got into conversation with 
them ; and in the evening they proposed 
to cook dal and roli for them and did so. 
Shortly after partaking of this food all 
three became more or less insensible. Tika 
died eventually. Gopal and Raghbar were 
taken to Hospital and they ultimately re¬ 
covered after treatment. The cause of Tika s 


dentil was dhatura poisoning. The property 
which these persons had had been removed 
by the accused. Subsequently, the accused 
were arrested and property which had 
belonged to their victims was recovered 
from their possession. There can be no 
doubt of these facts. In our opinion, 
the charge should have been framed under 
section 302. Under section 299 of the 
Indian Penal Code, which defines the offence 


362 INDIAN CASES. (1923 

PR.ASA.NNA CHANDRA 9 . UPENDRA NATH. 


of culpable homicide, it is said whoever 
causes death by doing an act with the 
intention of causing death, or with the in¬ 
tention of causing such bodily injury as 
is likely to cause death, or with the know¬ 
ledge that he is likely by such act to 
cause death, commits the offence ot 
culpable homicide.” And, having regard 
to the 3rd and 4th paragraph of section 300. 
such culpable homicide is murder. Now 
there cannot be the slightest doubt that 
these two persons knew when they ad¬ 
ministered dhatura recklessly m the iood 
they had prepared for these persons that 
it was likely, probable at least, to caus^ 
such bodily injury as was likely to cans, 
death. If authority is wanted for this 
proposition see * Emperor - v. Gutali (1) 
and Jeoni v. Emperor (2). We do net 
however, propose to order a fresh trial 

in this case under section 3 02 - W^ e . con " 
tent ourselves with passing the maximum 

sentence under section 3 ° 4 » natrans “ 
portation for life. If people deliberately 

and recklessly poison travelers with the 
intention of robbing them while they_ are 
i rsensible under the effects of the drugs 
given to them and take advantage of the 
facilities provided by the Railway authori¬ 
ties for the comfort of passengers and 
cause death, they must take the conse¬ 
quences. We, therefore, enhance the sen¬ 
tence under section 3 <H of Nanlm ana 
Bhagga to transportation for life with effec 
from the date of their conviction. We 
retain the conviction and sentence under 
section 328. The terms of imprisonment 
will be concurrent. The appeal is dismissed. 


K . S. D. 


Appeal dismissed. 


(0 

9 Cr. 
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1 Ind. Cas. 765; 6 A. h- J. I2 9 - . 3 * A. T48; 

36' Ind. Cas. 47.3: 15 A. h. J. 13: «7 Cr. 
505; 39 A. 161. 


CALCUTTA HIGH COURT. 

Criminal Revision No. 1134 OF 1922. 

February 23, 1923. 

Present: —-Mr. Justice Newbould and 

Mr. Justice Suhrawardy. 
PRASANNA CHANDRA MAJUMDAR— 

PL i IT ONER 

versus 

UPENDRA NATH SHAW ~ 
Opposite Pa<ty. 

Criminal Procedure Code (Act V of 1898), 
s 423 — Acquittal, setting aside of — Appellate 
Court, power of- 

Accused was charged with offences under sec¬ 
tions 143 and 379 of the Penal Code. He was 
convicted under section 143 and acquitted of 
the offences under section 379. On appeal, the 
Sessions Judge upheld the conviction under sec¬ 
tion 143 and also passed an order setting aside 
the acquittal in respect of the offence under 

section 379: 

Held, that the Sessions Judge had no juris¬ 
diction to set aside the acquittal as this was not a 
case of altering conviction within the meaning 
of section 423 of the Criminal Procedure Code. 

Crimina' revision against an order of 
the Additional Sessions Judge, Pubna, 
dated the 18th September 1922, modifying 
that of the Deputy Magistrate, Bogra, 
dated the 30th June 191/. 

Bubu Bir Bhusan Didt, for the Petitioner. 

JUDGMENT.—The petitioner- in this 
case was convicted by the Deputy Magis¬ 
trate of Bogra under section 143 * Indian 
Penal Code, and sentenced to pay a fine 
• of Rs. 100. On appeal to th^ Sessions 
Judge of Pabna he upheld the conviction 
and sentence T.nd further passed an order 
setting aside the order of acquittal of the 
offence under section 379, Indian Penal 
Code, which had been passed by the Trying 
Magistrate. The learned Sessions Judge 
had clearly no jurisdiction to set aside 
the acquittal yi the petitioner when be 
upheld conviction under section I 43 > Indian 
Penal Code. It was not a.case of altering 
the conviction which was within his powers 
under section 423, Criminal Procedure Code. 
We accordingly make this Rule absolute 
and set aside the order of the Sessions 
Judge so far as it sets aside the acquittal 
of the petitioner under section 379 - lad^n 
Penal Code, by the Trying Magistrate. 
k. Rule made absolute. 
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RAMBARAI RAI V. S AGIN A RAI. 

PATNA HIGH COURT. 

Criminal Revision No. 41 of 1923. 

March 23, 1923. 

Present •-‘-Mr. Justice Kulwant Sahay. 

• RAMBARAI RAI— -Petitioner 

versus 

S AGIN A RAI AND OTHERS— 
Opposite Party. 

Criminal Procedure Code ( Act V of i8qS), s. 145, 
proceeding under—Decree of Civil Court, effect 
of. 

A Magistrate in deciding the question of pos¬ 
session under section 145 of the Criminal Pro¬ 
cedure Code is not in every case bound by the 
previous order of a Civil or Criminal Court relat¬ 
ing to the possession of the subject-matter of 
the dispute and the weight to be attached to 
any such previous order depends upon the facts 
and circumstances of the particular case before 
him. [p. 364, col. 1.] 

Shahabaj Mandal v. Bhajahari Nath, 75 Ind. Cas. 
75; 25 C. W. N. 743: 49 C. 177: (1922) A. I. R. (C.) 
364, Kulada Kinkar Roy v. Danesh Mir, 33 C. 33 C. 
L. J. 271; 10 C. W. N. 257'. 2 Cr. L. J. 670 (F. B ) 
Parmessar Singh v. Kailas Pati, 35 Ind. Cas. 801; 

1 P. L. J. 336; 17 Cr. L. J. 3 6 9 ; 1 P- I«. W. 95; 

(1917) Pat. i, referred to. 

Where, however, there is a recent order of a 
Civil Court delivering possession to a particular 
party, that order ought to be respected and given 
effect to by a Magistrate acting under section 
145 of the Criminal Procedure Code, unless 
and until there is something shown which might 
induce the Magistrate to hold that, subsequent 
to the delivery of possession, something had happen¬ 
ed which had the effect of dispossessing the party 
to whom possession had been delivered by the 
Civil Court, [p. 364, col. 1.] 

Messrs. G. C. Pal and S. Dayal, for the 
Petitioner. 

Messrs. S. M. Mullick and S. N. Bose, 
for the Opposite Party. 

JUDGMENT.—This is an application by 
the second party in a proceeding under sec- 
. tion 145 of the Code of Criminal Procedure. 
The dispute related to the possession of 
about ten plots of laud lying in Mauzas 
Kudaria and Parasrampur. Babu Hit 
Narayan Singh of the first party is the 
admitted landlord and one Otar Rai was 
the raiyat of these plots. At the time of the 
Survey the lands in dispute were found 
in the possession of Ganpat Sap and 
other mortgagees of Otar Rai. Ganpat 
Sao assigned the mortgage to one Ganendra 
Prasad in August 1911, and Gane .dra 
Prasad in his turn assigned one plot bearing 
plot No. 485 to one Ramkaran Rai and 
the rest to Rambarai Rai of the second party. 


The landlord, Babu Hit Narayan Singh, 
brought a suit for rent against Srikishen 
Rai, tlie heir of Otar R i. He obtained 
a rent-decree, took out execution thereoi, 
sold the holding and purchased it himself 
in March 1922. Delivery of possession 
was given to him by the Civil Court in April 
1922 and since then he claims to have 
been in possession. Babu Hit Narayan 
Singh had applied to annul the encumbrance 
against Hira Sao and others, the heirs of 
the original mortgagee. Ganpat Sao. The 
second party raised various objections in 
the Court below as regards the decree and 
sale being illegal inasmuch as Srikishen Rai 
against whom the rent-decree was obtained 
was not the heir of Otar Rai ; and as regards 
Ganendra Prasad and the assignees from 
him not being parties to the proceeding 
for annulling the encumbrance ; they’ also 
stated that after the delivery of possession 
Ramkaran Rai, the assignee of plot No. 
485, had made an application to the Civil 
Court under O. XXI, r. 100 of the Code 
of Civil Procedure and he was restored to 
possession by order of the Civil Couit of 
plot No. 485, and, therefore, in so far as 
Ramkaran Rai was concerned, he was 
in possession and he was entitled to retain 
possession of the said plot No. 485. 

The learned Deputy' Magistrate carefully' 
considered the cmtentions of the parties 
and he held that the objection as 

regards the validity or otherwise of 

the decree or the proceedings to annul 
the encumbrance were matters bey'ond 
the scope of an enquiry in a proceeding 
under section 145 of the Criminal Procedure 
Code; and, in my’ opinion, he was right in 

• the view taken by him. He gave effect to 
the delivery of possession of the Civil Court 
and declared the first party to be in pos- 

• session of the plots other than plot No. 

. 485 in respect whereof he made an order 

in favour'of Ramkaran Rai. It has been 
argued by the learned Vakil for the petition¬ 
ers that the learned Deputy Magistrate was 
wrong in giving effect to the delivery of 
possession without coming to an independ¬ 
ent finding upon the evidence adduced 
before him as regards the fact of actual 
possession. He argues that it is not always 
incumbent upon the Magistrate to give 
effect to a decree or a proceeding of a Civil 
Court relating to delivery of possession 
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but that it was liis duty to consider the 
evidence produced before him in order to 
find as to which party was in actual pos¬ 
session on the date of the institution of 
the proceedings. He relies on the cases 
of Shahabaj M'andal v. Bhajaharl Nalh (i) 
Kulada Kinkar Roy v. Danesh Mir (2) and 
Par tnessar Singh v. Kailaspati ' 3 ).^ Now, 
all that these cases lay down i?, that 
Magistrate in deciding the question 

of possession under section 145 of 

the Code is not in every case bound 
by the previous order of a Civil Court 
or Criminal Court relating to the pos¬ 
session of the subject-matter of dispute 

and that the weight to be attached to any 
such previous order depends upon the facts 
and circumstances of the particular case 
before him. In my opinion, when there is 
a recent order of a Civil Court delivering 
possession to a particular party, 

that order ought ordinarily to be respected 
and given effect to by a Magistrate under 
section 145 of the Code of Criminal Pro¬ 
cedure unless and until there was something 
shown which might induce the Magistrate 
to hold that, subsequent to the delivery of 
possession, something had happened which 
had the effect of dispossessing the party 
to whom possession had been delivered 
by the Civil Court. In the present case 
there is no such allegation. The learned 
Vakil argues that, as a matter of fact, there 
was no actual delivery of possession, but 
the finding of the Court is that there was 
actual delivery of possession. In this view 
of the case the learned Magistrate had 
full jurisdiction to make the order that he 

has made. . , , .. . 

This application is, therefore, dismissed. 

z K Application dismissed. 


(1) 75 Ind. Ca9. 75; 25 C. W. N. 743J 49 C. 
177; (1922) A. I. (C.) 364- 

(2) 33 C. 33; 2 C. b. J. 271; 10 C. W. N. 257; 
2 Cr. I4. J. 670 (F. B.). 

(3) 35 Ind. Cas * 8oI! 1 P * I* 336; 17 Cr. 
I,. J. 369; 1 P. L. W. 95! (1917) Pat* 1. 



CALCUTTA HIGH COURT. 

Criminal Reference Nos. 150 and 

150A of 1922. 

December 8, 1922. 

Present: —Mr. Justice Newbould. 
and Mr. Justice Suhrawardy. 

Sheikh SAMIR and others— Complainant 

versus 

BENI MADHAB GOPE and another— 

Accused. 

Procedure — Cross-cases—Trial by one Magxs* 
irate. 

It is desirable that cross-cases arising out 
of the same occurrence should be tried by 
the same Magistrate. 

Criminal Reference mace by the Sessions 
Judge, Dacca, dated the 28th October 

1922. 

ORDER OF REFERENCE. —On 17th 
July last there was a dispute regarding 
some land between the two parties—the 
complainant and the accused party. Both 
parties alleged to be raiyats but one party 
claims a prior right to the others. On 
that very day Judisthir Gope of one party 
complained before the Magistrate and the 
Magistrate at once issued summons against 
Samir and others of the other party under 
section 147, Indian Penal Code. Then, on 

18th July 1922, Samir lodged a counter- 
case which was sent to the Police for 
report and on 25th July 1922 on Police report 
Beni and Gayanath of Judisthir’s party 
were summoned under section 323, Indian 
Penal Code. Then it appears the two 
cases were made over to two different 
Magistrates for disposal. Up to date in 
Judisthir’s ease all the prosecution witnesses 
seven in number, have been examined and 

charge has been framed against the accused 

under section 147, Indian Penal Code. 
In the other case up to date only one wit¬ 
ness for the prosecution has been ex 
amined. 

Both parties are agreed, in fact both 
parties have filed applications to the effect 
that the simultaneous trial of the two 
cases over one and the same occurrence 
is undesirable • and unsatisfactory, _ and 
each party has claimed that the trial ol 
the other party's case should be deferred 

till the disposal of his case. 

The order recotnended for revision . 

In my opinion the trial of J u ^ s ‘ 

thir’s case should he proceeded with 
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and proceedings in Samir's case should be 
stayed till the disposal of Judisthir's case. 

Irregularity ani illegality ani grounds for 
revision: —It being admitted by both 
parties that simultaneous trial of two 
cases by two different Magistrates is un¬ 
satisfactory and undesirble, I need not 
expatiate on the point. The ruling in 
Bachu v. Sia Ram (1) clearly and very fully 
points out the irregularity, amounting to 
illegality, of such a course. Now the point 
is, which case should be proceeded with 
and which should wait. In this matter 
I have given preference to Judisthir’s case 
for the following reasons:—• 

1. Judisthir's complaint is prior to 
that of Samir's in time. 

2. In Judisthir's case already the prose¬ 
cution case is closed and charge has been 
framed, whereas practically very little 
has been done in Samir's case. 

No explanation has been submitted by 
the lower Court. 

Babu Ramgcuti Sarkar, for the Accused. 
JUDGMENT.—On the facts stated in 
the letter of reference, we think it desirable 
that both the cases should be tried by 
one Magistrate, and the learned Sessions 
Judge’s suggestion as to the order of trial 
accepted. We accordingly transfer the 
case in which Sheikh Samir is the com¬ 
plainant and Beni Madhab Gope and an¬ 
other accused from the file of Babu J. C., 
Mazumdar, Deputy Magistrate of Manik- 
gunge,.tothe file of Babu J. Chakraverty, 
Sub-Deputy Magistrate of Manikgunge, 
and we also direct that the trial of the 
case in which Judisthir Gope is the com¬ 
plainant and Samir Sheikh and others 
accused be proceeded with and the pro¬ 
ceedings in the case in which Sheikh Samir 
is the complainant be stayed until the 
disposal of the other case. 

z. K. Reference accepted. 

9 

(1) 14 C. 358; 7 Ind, Dec. ( N. S.) 237. 
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LAHORE HIGH COURT. 

Criminal Appeal No. 454 or 1922. 
September 20, 1922. 

Present: —Mr. Justice Broadway and -Mr. 

Justice Martineau. 

SHER MUHAMMAD— Con vict— 

Appellant 

versus 

EMPER r >R—Respondent. 

Criminal Procedure Code (AclV of 1898), s. 
337 —'• Inquiry”, meaning of — Pardon tendered 
dtiring investigation, validity of. 

The word “inquiry” in section 337 of the Cri¬ 
minal Procedure Code is meant to include every¬ 
thing done in a case by a Magistrate, whether the 
case has been challaned or not. [p. 366, col. 1.] 
When a case has been reported to a Magistrate 
by the Police, and he is asked to tender a pardon 
and does so, there is an “inquiry” within the 
meaning section 337 of the Criminal Procedure 
Code, and the tender of pardon is perfectly 
valid, [p. 366, col. 1.] 

Bhallu Singh v. Queen-Empress, 3 P. R. 1897 
Cr., followed. 

Motilal Hiralal v. Emperor, 64 Ind. Cas. 4c; 
23 Bom. L. R. 884; 46 B. 61; 22 Cr. L. J. 728; 
(1922) A. I. R. (B.) 138, dissented from. 

Appeal from an order of the Sessions 
Judge, Lyallpur, dated the 27th April 
1922. 

Messrs. Mukand Lai Puri and Badri 
Nath Kapur , for the Appellant. 

Mr. D. C. Ralli , Assistant Legal Re¬ 
membrancer, for the Respondent. 

JUDGMENT.— On the night of the 1st 
January 1922 a dacoity was committed by 
six men at the shop of Kirpa Ram in CJiak 
No. 562 G. B., in the Lyallpur District. Two 
of the dacoits had pistols, which they fired 
and a number of villagers collected on hear¬ 
ing shots and were encouraged by Kliaire 
Khan, lumbardar, CP. W. No. 12) to attack 
the dacoits. A fight took place in which one 
of the villagers, named Allah Rakha and one 
of tho dacoits named Usman were mortally 
wounded and another dacoit, who is the 
appellant Abdul Kader, was captured 
together with a revolver with which he 
was armed. The other four dacoits 
escaped. The three appellants. Slider 
Muhammad, Sultan and Abdul Kadir, 
were sent up for trial and have been sen¬ 
tenced to transportation for life for an 
offence under section 396, Indian Penal 
Code. Their Appeals Nos. 454*.*55 ai;< * 
481 may be disposed of by one judgment.’ 


INDIAN CASES. 


366 

SBHR MUHAMMAD 9 . EMPEROR. 

Suleman fP. W. No. ii) to whom a pardon 
was tendered by Sardar fiakam Sin li, 
Magistrate First Class, under the authority 
of the District Magistrate, has given a 
full account of the docoity in which he 
says that lie, the three appellants, the 
deceased, Usman, and one other man 
were concerned. It has been contended 
that the pardon was not legally tendered 
to Suleman under section 337. Criminal 
Procedur Cjde, because at the time when 
it was tendered the offence was not under 
inquiry by the Magistrate but was only 
under investigation by the Police, and that, 
therefore, the approver’s evidence is inad¬ 
missible. A ruling of the Bombay High 
Court pa blished in 64 Ind. Cas. 40 
[Mo dial Hiralal v. Emperor fi)] is lelied on 
in support of this contention. It appears to 
us that in that case a too narrow con¬ 
struction has been placed on the word 
‘ inquiry” in section 337. In Bhallit Singh 
v. Queen-Empress (2) it was held by a 
Division Bench that when a case has been 
reported to a Magistrate by the Police, 
and he is asked to tender a pardon, and does 
so, there is an inquiry within the ni.aning 
of section 337, Criminal Procedure Code, 
and that the word “inquiry” is meant to 
include everything done in a case by a 
Magistrate, whether the case has been 
ohaltaned or not. We agree with that 
view of the 1? w and hold that the approver's 
evidence is admissible. 

About the guilt of Abdul Kadir there 
can be no question for he was captured 
on the spot with a revolver and cartridges 
in his possession as is perfectly clear from 
the evidence. He says that he had gone 
to Chak No. 562to beg, and slept at night in 
the mosque, and that some men came and 
beat him and made up a false case. That 
story needs no comment. 

Against Sultan, who lives at Chak No. 587, 
where the approver also lives, the prin¬ 
cipal evidence corroborating the state¬ 
ment of the approver is that of Hakim 
(P. W. No. 23), who is a brother of the de¬ 
ceased dacoit, Usman, and lives at Chak No. 
568. Hakim says that he and his brother 


(1) 64 Ind. Cas. 40; 23 Bom. L. R. 884; 46 B. 
6l) aa Cr. h. J. 728; (* 9 * 2 ) A. I. R. (B). 138. 

(a) 3 P. R. 1*97 Cr. 



were having their evening meal when 
Abdul Kadir came and called out to 
Usman, upon which Usman went out and 
the witness followed and found Abdul Kadir, 
Sultan and Suleman, all of whom he knew 
before, standing in the lone in front of the 
house. Usman went with those men, 
saying that he would be back soon, but 
he did not return , and in the morning, 
Hakim went to make inquiries about him 
and on his asking Suleman where they 
had taken his brother the previous night 
Suleman told him that they had gone to 
Chak No. 502 on a thieving expedition and 
that some men had been caught. On this 
Hakim told his kamtn Raushan to go to 
that Chak and enquire. Raushan went 
there and brought back word that Usrmn 
had been killed. When the thanedar came 
to Chak No. 568 H kim gave him all this 
information. 


Raushan (P. W. No. 18) corroborates 
Hakim as to the enquiry made from 
Suleman and Sulemen’s reply and sayS 
that he went and ascertained that Usman 
had been killed and brought the informa¬ 
tion to Hakim. 

Theie are also the statements of some 
witnesses as to their indentifiying Sultan 
as one of the dacoits. The learned Sessions 
Judge does not rely on their evidence, 
but even if it be excluded, the evidence 
of Hakim, which there is not the slightest 
reason for disbelieving, is sufficient to corro¬ 
borate the approver’s testimony as 

against Sultan. In fact Hakim’s statement 
alone, even without that of the 

approver is, in our opinion, sufficient 
proof of Sultan's participation in Che 

dacoity, taking into consideration that 

Abdul Kadir and Usman, who went with 
Sultan on the night in question, took part 
in it. There is nothing whatever to support 
Sultan’s assertion as to a false case having 
been made up against him by Hakim Khan. 

With regard to Sher Muhammad, Ahmad 
Khan (P.W.No. 16) proves the close associa¬ 
tion existing between that appellant and 
Abdul Kadir who both lived at No. 

568, and he says that they left the ChaR 
together in Poh last and came back after ten 
or twelve days, and that the dacoity occur¬ 
red four or five days after their return. 
The evidence of P’W. No. 9 and 10 show* 
that Sher Muhammad and Abdul KadV 
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had. been to Mianwali and that they return¬ 
ed together on the 27th December. It 
was in consequence of a statement made 
by Abdul Kadir that the Sub-Inspector 
went to Chak No. 5 bS and, questioned 
Sher Muhammad, who then gave the 
informatio. * that Sultan, Suleman and 
Usman knew about the dacoity, and it 
was this which led the Sub-Inspector to 
question Usman’s brother Hakim, from 
whom the further information, already 
mentioned, was obtained. In addition to 
these facts we have the evidence of 
Kahire Khan, latnbardar, who as soon as 
he saw Sher Muhammad on his being 
brought to Chak No. 562, told tire Sub- 
Inspector that he was one of the da^oits. 
Slier Muhammad has produced no wit¬ 
nesses and we are satisfied on the evi¬ 
dence that he took part in the da oity. 
All the three appellants have been rightly 
convicted and we dismiss their appeals. 

z. K. Appeals dismissed. 


CALCUTTA HIGH COURT. 

Criminal Reference No. 164 of 1922. 

December 11, 3922. 

Present:— Mr. Justice Cuming and 
Mr. Justice B. B. Ghose. 

HAMID AU— Complainant 

versus 

SRIKISSEN GOSSAIN and another— 

Accused. 

Criminal Procedure Code (Act VoJ 1898), 
s. 342— Examination of accused at conclusion of 
prosecution evidence, absence of, effect of—Illegality 
' — Re-trial. 

A Trial Magistrate took down the statement 
of the accused after recording the evidence of 
some of the prosecution witnesses. The evidence 
of several prosecution witnesses was recorded 
thereafter and a charge was framed but no further 
examination of the accused took place; 

Held, that the failure to comply with the pro¬ 
visions of section 342 of the Criminal Procedure 
Code had vitiated the trial, and that the trial 
must resumed from the point where the Court 
examined the accused, [p. 368, col. 1.] 

Where the terms of the Criminal Procedure 
Code are clear there is no exeuse for a deliberate 

dieregAid of them. (p. 368, col. x.] 
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Criminal reference made by the Ad¬ 
ditional District and Sessions Judge, 
Sylhet, dated the 25th November 1922, lor 
revision of a ■. order of the Extra Assistant 
Commissio: er, Karimganj, dated the 30th 
August 1922. 

ORDER OF REFERENCE.—On the 

evening of 7th lUxi akh last, while com¬ 
plainant Hamid Ali was passing by the 
Local Board road by the front of Cliatra- 
dhari's house, he was called there. He 
refused. The accused Srikrislma and 
Ganesh Sonar with two others thereupon 
came up and seized and carried him to 
Chatraclhari's house by force where he 
was horse-whipped and kicked by Chatra- 
dhari causing injuries. Complainant was, 
under Chatradhari's order, tied in the 
waist with a rope and kept confined in 
his bungalow for the whole night. On 
the following day at noon lie was 
released by Udoy Chand Sarpanch, and 
with Aril, Chaukhiar , he went to Pathar- 
kandi Police Station and lodged Ezahar. 
The Police after enquiry, submitted charge 
sheet and the petitioners with two others 
were convicted for offence under section 
342, Incliau Penal Code, and each sentenced 
to pay a fine of Rs. 40 in default one month's 
rigorous imprisonment. 

Order recommended for revision .— 
The order of Maulvi Mohammad Chaudhurl, 
Extra Assistant Commissioner of Karim¬ 
ganj, dated the 30th August 1922, 
convicting the petitioners under section 
342, Indian Penal Code, and sentencing 
them each to pay a fine of Rs. 40 in 
default one month’s rigorous imprisonment. 

In what particular portion of that order 
the Court making the rejerence considers 
an error on a point of law to exist ? The 
whole of it. 

The ground upon which, in the opinion of 
such Court, the order should be reversed . 
The conviction and sentence by the Trial 
Court has become vitiated and liable to 
be set aside inasmuch as requirements 
of section 342, Criminal Procedure Code, 
have not been complied with. The Trial 
Court, after recording the depositions of 
P. W. Nos. 1 and 2, recorded the statements 
of the accused persons on 12th July 
1922. P. W. Nos. 3,4, 3 and 6 were examined 
on the 7th July 1922 and charge framed 
on that date; but since then no furthef 
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statements of the accused persons were 
r ecorded. It has been repeatedly ruled 
by the Bon’ble Judges or the High 
Courts that this omission is an irreyu'arit 
which cannot be cured by section 537 
of the Lode nt Criminal Procedure. It :s 
contrary to the provisions of section 3.1, 
Criminal Procedure Code., and, according 
to the recent rrlirg of the Calcutta High- 
Court in Revision Ca^e No. fj.9 of iq 2 
(Sylheth it lias been clear y laid 
down by th.e Hoidble Mr. Justice Walni’dcy 
and Ju>t e Ghosh, on the jrst of August 
last, that all the proceec ings alter the state¬ 
ments of the ae-nsed ]>crs<»ns had been 
recorded were vitated ; n law and the 
case came on remand to lie take., up a't.-r 
tli* cm 1 in in .it ion-iu ( liiel of th se wit¬ 
nesses have been over [The cases of Mifarjit 
Singh v. Emp ror (1) a d Tilak Gope v. 
Bhayd Ram (2) are also to the point.] 

The provisions of section 342, Criminal 
Procedure Code, ..re mandatory'. The 
explanation of the Trial Court that “the 
accused when examined made.......a 

definite statement ’’ cannot alter the plain 
words of the law: \Jyotish C handy a v. 
Emperor (3) and Queen v. Issttr Raul 
(4)]. This is an error in law which pre 
udiced the accused persons in the trial. I, 
therefore, consider that the conviction and 
Sentences of the petitioners cai 1 ot stand 
and should be set aside. 

' JUDGMENT.—We Law no alternative 
but to .cceptthis reference in view of the 
recent rulings of this Court. 

The finding and sentence must, therefore, 
be set aside and the trial resumed from 
the point where the Court examined the 
accused persons after the examination 
of the prosecution witness* s concluded. We 
would impress 011 the learned Magistrate 
the necessity for a strict observation of 
the provision of the Code of Criminal Pro¬ 
cedure and where the terms of the Code 
are perfectly clear there is no excuse what¬ 
ever for a deliberate disregard of them. 

z. k. Refereyice accepted. 

(1) O3 Ind. Cas. 825; 2 P. E. T. 520; (1922) 
Pat 7; 22 Cr. E. J. <> 97 i 61> - b. J. O44; (1922) 
A. I. R. (Pat.) 158. 

(2) 62 Ind. Cas. 870; 22 Cr. E. J. 598. 

(3) 4 Ind. Cas. 416; 36 C. 955; 14C. W N. 
88a; 10 Cr. E. J. 581; 

K (4) 8 W. R, Cr. O3 at p. 64. 


LAHORE HIGH COURT. 

Criminal Appeal Ho. 292 of 1922. 

May 19, 1922. 

Present :—Sir Shadi Lai, Kt., Chief Justice. 

FAT 1 U alias BADRA— ConVict —• 

Appellant 

versus 

KMPERC|^— Respondent. 

Enhanced, punishment—Penal Code (Act XL V 
o) 1S60), ss. 369, 411 — Convictton under s. 399, 
whether may be considered in awarding enhanced 
punishment' under s. 411. 

Where an accused person is convicted under 
section 411 of the Penal Code the fact that he 
was previously convicted under section 369 of the 
same Code cannot be taken into consideretion in 
awarding enhanced punishment, as the latter is 
not punishment under Chapter XII or Chapter 
XVII of the Code. 

Criminal appeal from an order of the 
Magistrate, with section 30 powers, Jullun- 
dur, dated the 24th Pebruary 1922. 

JUDGMENT.—It is common ground that 
a large number of clothes, vessels, and 
other articles were lecoveied from the 
house of the prisoner Fattu, and the only 
question is, whether they' have been proved 
to be stolen property'. Now, seveial wit¬ 
nesses lor the piosecution have identified 
these articles as their property, and they 
state that they were stolen from them 
sometime before the date of the recovery. 
The prisoner, on the other hand, claims 
them as his own property, but he has 
produced no evidence whatsoever in 
support of his claim. 

In view of the evidence produced by the 
piosecution, 1 am of opinion, that the pri¬ 
soner has been rightly'convicted under sec¬ 
tion 411, Indian Penal Code, but I consider 
that the Trial Magistrate was not justified 
in relying upon the previous conviction of 
the prisoner under sec'ion 369, Indian 
Penal Code, because it is not an offence, 
pubnishable under Chapter XII or Chapter 
XVII of the Indian Penal Code. Three 
other convictions under Chapter XVII, 
Indian Penal Code, have, however, been 
proved, and in view of these convictions. I 
do not think that the sentence of five years 
rigoious imprisonment is excessive. The 
appeal is, therefore, dismissed. 

w. c. a. Appeal dismissed . 
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MADRAS HIGH COURT. 

Appeal against Order No. 149 of 1922. 

March 15, I 9 2 3 - 

Present: —Justi e Sir Francis Oldfield, 
Ki., and Mr. Justice Devadoss. 
PAMIDIMARRI GNAMMA and another 
—Petitioners—-Appellants 

versus 

KETTIRKDDI KRISTEN A, REDDI and 

others—Counter-^Petitioners 

Respondents. 

Civil Procedure Code {Act V 0/1908). O. XXI, 
rr. 54. 90 —Execution sale — Inquiry into validity oj 
proclamation before sale—Subsequeut application to 
set aside sale— Res judicata— Enfranchised slirotmm 
land whether land paying revenue to Government— 
“Revenue,” meaning of. 

The Code of Civil Procedure does not provide 
for any inquiry into the validity of the publication 
of a sale until alter the sale has been held. If 
the Court does hold such an inquiry it must be 
regarded as having done so for its own satis 

faction, [p. 370, col. i.J , , 

Where an inquiry is not prescribed by law but 
is undertaken by the Court only to decide on 0. 
coll iteral matter there is no security for the Court s 
application of the standard o f proof appropriate 
to a judicial proceeding or for its having aet<d 
judicially and for its detis on being a judgment, 
[p. 37°. col. 2] 

Siva garni A‘.hi v. Subrahmania Ayyar, 27 M. 
259; 14 M. L. J. 57 (F. B.), referred to. 

The policy of the law is to postpone the con¬ 
sideration of the objections to the publication and 
conduct of a sale until after it i as been held, 
when the essential issue whether loss has been 

caused can also be tried, [p. ? 7 °> co ^* 2, J 

Where, after a proclamation of sale, an applica¬ 
tion wa* made by the judgment-debtor to post¬ 
pone the sale and the Court, while allowing the 
sale to proceed, held an inquiry and found that 
the publication of the sale proclamation was 
proper: 

Held, that the order was not a sufficient answer 
to nor did it operate as res judicata in, a latex 
application under O. XXL r. 90 of the Civil Pro¬ 
cedure Code to set aside the Court sale on the 
ground of fraud and materi'il irregularity m 
publishing and conducting 'he sale. 

A shiotriem village paying quit-rent or jodi 
to Government is land paying "revenue +0 Gov¬ 
ernment within the meaning of O. XXL r. 54 ot 
the Civil Procedure. Code, and where such a village 
is brought to sale ia Court auction, notice of sale 
ought to be affixed in the Collector’s Office under 
0 . XXI, t. 54. read withr. 67, of the Code. [p. 371, 
col. I; p. 3 7 3» col. 1.3 . , f 

Per Oldfield In construirg the words of a 

Statute, recourse to other Statutes is not legitimate 
when they are not *0 pan materia, with tn.c Statute 
tinder interpretation and it is unnecessary, when 
the pnma faei* interpretation of the words is con- 
« is tent with the circumstances and object of the 
pro vision, [p. 374, col. 1.] 


Per Devadoss, J .—The word ‘revenue in r. 54 
of O. XXI of the Civil Procedure Code is used 
in its ordinary and natural sense ns meaning the 
share of the produce ot the land which the Govern¬ 
ment expects to get. [p. 374, col. i.J 

Appeal against an order of the District 
Court, Nellore, dated the 28th January 1922, 
in E. A. No. 123 of 1921 (in O. S. 
No. 58 of 1917 of the Sub-Court, Nellore, 
E. P. No. 12 of 1920). 

Messrs. M. Patanjali Saslry and A . Sun- 
daram Aiyar. for the Appellants. 

Messrs. A. Krishmswamy Aiyar and 
B. Sommayya, for the Respondents. 

JUDGMENT. 

Oldfield, J. —This is an appeal by the 
petitioners, judgment-debtors, against 
an order dismissing their petition under 
O. XXI. r. 90, Civil Procedure Code. 

The majority of the grounds, on which 
the publication and conduct of the sale 
were .mpugned, were rightly held uusus- 
tai .ab’e by the lower Court because they 
e 1 cr ad be*. ■ r m g t La\e be-, taken 
in the proceedings for framing procla¬ 
mation, of which the petitioners had notice, 
and, so far as they were taken, were either 
not established or were not material. We, 
therefore, can confine ourselves to two 
points, (1) the lower Court's failure to 
enquire :nto the allegation that the sale 
was not proclaimed in the village, (2) its 
conclusion, adopted from a previous order, 
that no publicat.on at the Collector's Office 
was required, because the property was not 
raly twari land. 

That previous order s in fact material 
on both points, because as regards 
publicat on in the village also the con¬ 
clusion in it was adopted, no further en¬ 
quiry being held. It was passed on a pre¬ 
vious petition by the present petitioners, 
Execution Application No. 71 dated 2nd 
April 1921 in wnicli publication in two news¬ 
papers was asked for and also a postponement 
of the sale until 9th July 1921, apparently 
after the vacation. The sale had been 
fixed for 4th April 1921 and the petitioners 
object to ga ; n tin e was suffic.ently clear. 
In spite, however, of the decree-holder’s 
oppos tion, referrred to in the diary in the 
record, to a postponement and his presum¬ 
able readiness to support the sale in case 
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of proceedings under O. XXI, r. 90, the 
lower Court took the exceptional course 
of allowing tlie sale to continue, but at the 
same time holding an enquiry into the 
validity of the proclamations, concluding 
the sale only when that enquiry had end¬ 
ed in the decree-holder's favour. That 
enquiry included the taking of evid» nee 
as to the publication in the village, which 
had been denied in the affidavit accompany¬ 
ing the petition ; and the decision that 
the proclamation was duly published has 
been adopted in the order before us. 

One ground, on which this adoption has 
been supported, is that the lower Court 
merely utibzed the evidence already taken, 
as though the previous proceeding during 
the sale had imt been completed and based 
its present finding on it. But that does 
not correspond with the facts, that the 
previous proceeding was completed by 
the refusal to adjourn the sale and that 
the lower Court does not now profess to 
have applied its mind to the evidence 
or to have done more than adopt the pre¬ 
vious decision. 

It is then necessary to consider whether, 
as is further argued, that previous decision 
concludes the parties as res judicata. Cer¬ 
tainly, the evidence for and against 
publication was taken fully aud the order 
of 7th May 1921 refusing adjournment, or 
postponement, discussed fully ; and, cer- 

ta nly, the judgment-debtor had invited the 
Court to decide and the decree-holders 
acquiesced in its deciding the question, 
the latter producing their evidence. It 

may, moreover, be said that if there had 
been no proper publication, the sale would 
clearly have been ineffective, since on appli¬ 
cation it would have had to be set aside. 
But those considerations do not entail 
that the Court had jurisdiction to reach, 
or the judgment-debtors the right to ask 
it to reach, a conclusion on the point 
at that stage, or that in doing so it acted 
otherwise than officiously. The Code does 
not provide for any enquiry into the validity 
of the publication of proclamation until 
after the sale has been held. II the Court 
bolds one, it must be regarded as doing so 
for Its own satisfaction. Whether, in case 
it is not satisfied that there has been proper 
publication, it would be entitled to refuse 
to proceed and to call upon the decree- 


hclaer to pay for a fresh publication, in 
s P J te of his readiness to take the risk oi 
failure in proceedings under O. XXI, 
r. 90, need not in the present case be con¬ 
sidered. What is material is that, when 
the enquiry is not prescribed by law, but 
is, as here, undertaken only to decide 
on the necessity for a postponement there 
can be no security for the Court's applica¬ 
tion of the standard of proof appropriate 
to a judicial proceeding, or, shortly, for its 
haying acted judicially and for its decision 
being a judgment. There is naturally no 
authority applicable to an exceptional 
incident of this description- But it is material 
that in Siva garni A chi v. Suhrahmania 
Ayyar (1) the policy of this part of the 
law was regarded as being to avoid the 
difficulties and delays, which even now occur 
in obtaining the execution of decrees 
and to postpone consideration of objections 
to the publication and conduct of sales, 
until after they have been held, when the 
essential issue whether loss has been caused 
can dlsu be tried. In the circumstances, 
it is r.ot possible to hold that the proper 
publication of the sale proclamation was 
res judicata or that the lower Court was jus¬ 
tified in refusing to take evidence and 
adjudicate on it. 

The lower Court further did not take evi¬ 
dence as to the publication at the Collector’s 
Office because it adopted the previous conclu¬ 
sion that such publication was requisite under 
O. XXI, r. 67, read with i. 54 (2), only in 
the case of raiyatwari land and not in the case 
of enfranchised shrotriem villages, such 
as are in question according to petitioners 
affidavit dated 2nd April 1921 and the sale 
proclamation and the admission made before 
us. For this construction of r. 54 (?' 
we have been shown no authority and 
ordinary parlenee, the quit rent payable 
to the Government would be as clearly 
revenue as any other money payable to 
it for use in the ord nary course of adminis¬ 
tration. Revenue, however, has not been, 
so far as we have been shown, defined, except 
iit section 1, Madras Act VI of 1867. True, 
according to that pro vis on, revenue means; 

“ Assessment, quit-rent, ground rent 0 
other charge upon the land payable to 
Government ' and in the Revenue B * 

(ij ay M. 8J9J 14 M, ft. J. $f (F* *•)* 
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cation at the Collector’s Office was unneccs- 


covety Act (II of 1864) the machine r y 
for the collection of revenue is, by se^tn-r.s 
1 and 3, explicitly applied to shrottiftti- 
dars. The argument on the other side 
is, however, that a distinction, is recognised 
in other Statutes, for instance, by the re¬ 
ference to “ Lakhiraj lands an I all other 
lands paying favourable quit-rents ” in 
sect on 4 Regulation XXV of 1802 and in 
the reference to “ land charged with any 
fixed payment in lieu of revenue ” in 
section 7 (c) (')of the Court-Fees Act, 
(VII of 1870) between revenue and such 
payments as a s'irol>iemdar has to make 
and that this distinction should be applied 
before the shrotriem villages in the pro¬ 
clamation before us are treated as land 
paying revenue to Government. But as 
regards the Regulation it is material that 
“ lands paying faveurab e quit rents ” 
are one of a number of ‘‘articles of revenue” 
enumerated in the section and that it is 
not clear, the result for the purpose of Court- 
lee being the same, whether shroir ei>; 
lands would not fall under the description 
in sect on 7 ( ) ( e ) of the Court Fees Act 
as “ land partially exempt from the pay¬ 
ment of the revenue.” In any case, 
the foregoing reference to the two Madras 
Acts shows that no decisive result can be 
reached by recourse to other Statutes. 
The real answer to the decree-holder, more¬ 
over, is that recourse to other Statutes 
is not legitimate when, like those here 
relied on, they are not in pari materia with 
the Statute under interpretat on and that 
it is unnecessary, when, as in this case, 
the prima facie interpretation of the word 
used is consistent with the circumstances 
and the object of the provision. For it 
is easy to understand the division of 
land in private ownership under two heads 
that for which directly or indirectly pay¬ 
ments are made to Government and that 
for which there are none, land available for 
cultivation falling under the first and land 
not so available, for instance, 1 o.se sites 
backyards, and other urban or village sites 
Under the other; and it is easy to under¬ 
stand the necessity for advertisement of 
the sale of the former at the public office 
concerned with two important incidents 
of ownership, the liability and the right 
to recognition of liability for public dues, 
the . lower Court's conclusion, that publi- 


sary cannot, in these circumstances, be sus¬ 
tained. 

The result is that the appenl must be 
allowed, the lower Court's decision being 
set aside and the petition remanded for 
re-hearing after enquiry on th- issues 
(r) whether the proclamation was pu - 
lished in the village, (2) whether it w-as 
affixed in the Colie-tor’s Office, (3) whether, 
if the finding on either or both of these 
points is in the negative, the applicant 
in consequence sustained substantial loss. 
Costs to date here and in the lower Court 
will be costs in the cause and be provided 
for in the order to be passed. 

Devadoss, J. —-This appeal is against the 
order of the District Judge of Nellcre de 
clinii.g to set aside an auction sale held 
on 7th May 1921. The letitioners are the 
2nd and 3rd defendants, and respondents 
Nos. 1 to 4 are the plaintiffs, in Original 
Suit No. 5' of 1917. The 6th respondent 
is the auction-purchaser. The plaintiffs 
obtained a mortgage-decree against the 
first defendant (the husband of the 2nd 
defendant) and the 3rd defendant, her son. 
The properties were brought to sale and 
were purchased for a sum, which the peti¬ 
tioners allege to be considerably below 
the value of the properties. The}' applied 
to have the sale set aside on the ground of 
irregularity and fraud 011 the part of the 
plaintiffs and the auction-purchaser. The 
learned District Judge declined to take evi¬ 
dence as regards the irregularities complain¬ 
ed of as, in his opinion, they had already 
been found against the petitioners in a 
previous enquiry and held that there were 
no grounds for setting aside the sale. 

In t‘iis appeal several contentions were 
put forward. The first is that the amount 
of income derived from the properties was 
not mentioned in the sale proclamation 
-and that no particulars were given for 
ascertai. ing the value of the properties. 
The petitioners were served with notices 
to be present at the time when the sale 
proclamation w f as settled and they did not 
chose to be present. They cannot, there¬ 
fore . reason bly complain that a certain pieqe 
of information, which, according to them, 
would have give i data to the purchaser 
as regards the value, have been omitted! 
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There is nothing, therefore, in this contev.- 

# 

tiou. 

It is next urged that the pro- erties were 
grossly undervalued in the sale proclama¬ 
tion. It is in evidence that the two prop¬ 
erties were valued at Rs. 7,000 each and 
there is no reliable evidence to show that 
the value of the propeties was anything more 
than that mentioned in the sale proclama¬ 
tion. As a matter of fact, we find that 
the upset price had to be reduced as there 
were no bidders to bid up to the amount 
mentioned in the sale proclamation. This 
objection also 1 ails. 

The contention that there was a combi¬ 
nation among the bidders and that they 
conspired not to raise the bid is not serious 1 }' 
pressed. It is not illegal fur a number of 
intending bidders to arrange among them¬ 
selves not to bid above a certain figuie. 
The other allegations in the petit on are 
not seriously pressed. 

The contention that needs cons deration 
is, was the learned Judge justified in 
refusing to take evidence as regards the 
allegations made in the petition? In his judg¬ 
ment, in paragraph 5, he says: “Paragraph 
4 refers to four c rcumstances in countc- 
t on with the publication of the proclama¬ 
tion. 1, 2 and 3 were dealt Anthin the order 
of the Court on the previous petition 
and were foin.d against the etitioners," 
and in paragraph 8, he observes lor the 
foregoing reasons I am of opinion that it 
is unnecessary to take evidence for dispos¬ 
ing of the petition. ” The enquiry re¬ 
ferred to was held by the District Judge on 
a petition presented by the present peti 
tioners on 2nd April 1921 in which they 
prayed for orders ” (1) for publishing the 
proclamation in the case duly in the Andhra 
Patrika and the Ifindu papers, (2) for *top- 
ping the sale in this case till 9th July 1921. 
and (3) with such other reliefs as the Court 
may deem fit according to circumstances. 
The sale was advertised to 1 e held on 4th' 
April 1921. The pelition was opposed 
by th‘. plaintiffs and the learned Judge 
passed the following order on 16th April 
1921: “ The sale will c ntinue from day 

to day till 30th April. Petitioner to pay 
batla. H<s witnesses must be ready that day. 
Adjourned to 30th April for evidence. ” 
The p' titoners stated in paragraph 9 of 
‘the affidavit filed in support of the petition 


that, “ the proclamation was not published 
by toin-tom beat of the drum even in the 
two villages. Therefore, the proclamation 
is not proper and maintainable. " Evi¬ 
dence was taken 011 both s des and the 
Judges passed an order on the 7th May 
1921 that, “There are no grounds, therefore, 
to suppose that there was no proper pro¬ 
clamation with regard to the allegation 
that notice was not affixed in the Collector’s 
Office, he remarked, “the properties being 
shrUriem lands, it was not necessary to 
affix a copy of the notice of sale in the 
Collector’s Office ’’ and he concluded 
his order by sa ing, “I see no grounds 
to hold that there has been no proper pub¬ 
lication of the sale. I, therefore, dismiss 
the petition with costs. 


It is contended on behalf of the respond¬ 
ent that that order is binding on the parties 
and that it was not, therefore, necessary 
for the Judge to enquire again into that 
matter after the sal- had been held. This 
application is made under O. XXI r, 
90. That rule can only apply to cases 
where there has been a sale and where the 
petitioners seekt-* set aside the sale. No 
doubt the Executing Court has power to 
satisfy itself whether a proclamation of sale 
was duly published or not, when an allega¬ 
tion is made by a party that it was not 
duly published. It is urged that, inas- 
much as the petitioners invited t 1 e learned 
Judge to hold an enquiry they are bound 
by the result of that enquiry whether the 
learned Judge ba*i power or not to hod 
such an enquiry. The question is. whe¬ 
ther the parties are bound by the result oi 
an enqu ry wh ch could not be held before 
the sa e. The mere fact that the 1 e 

tioners adduced evidence or consented to 
the enquiry and even asked the Judge 
to hold an enqu ry would not be a sumcien 
compha .ee with the provisions of r. 90 
of O. XXI. whereby a party has got a 
right to i*o before the Executing louir 
and ask that Court to hold an e qui y and 
set aside a sale on the ground of material 
irregularity or fraud in publishing or coir 
ducting it. No authority is shown for tn 
contention that the finding of the Jearne 
Judge is either res judicata between 
parties 0 r that thai decision is a sufficient 

answer to an application under r. 9 °? 
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this case the petition was mainly intended 
to get a sale adjourned and to have the 
proclamation of sa’e publ slied in some of 
the well-known papers, so th.it well-to-do 
people, or people who wanted to invest 
m land, might bid at the sale. There 
is no prayer in the petition of 2nd April 
1921 for an enquiry as regards the irreg¬ 
ularity or the absence of publication by 
beat of tom-tom in the village. It cannot 
be contended that, by making an applica¬ 
tion for adjournment of a sale and by 
consenting to have ev deuce adduced as 
regards one of the allegations in the peti¬ 
tion, the petitioners either abandoned their 
right to have the sale set aside under r. 90 

of O. XXI, Civil Procedure Code, or under 

any otlie provision of law open to them. 
The object w.th which the learned Judge 
held the enquiry on the petition of Apr 1 
1 21 was only for the purpose of satisfying 
himself as regards the truth or otherwise 
of the allegat ons made in that petition 
in order to cons der whether the sale should 
be adjourned or not. In these circumstances, 
the lower Court erred in not taking evidence 
and disposing of tli s petition on the merits; 

In this connection, it is necessary to no¬ 
tice the contention that it is not necessary 
to affix the notice of sale in the Collector's 
Office. It is difficult to say with what 
materials the learned Judge had 
for saying in his order of the 7H1 May 
1921, that the properties being smuttier. 
lauds, it was not necessary to affix a copy 
‘ of the not ce of sale in the Collector’s Office. 
Under O. XXI r. 54 “a copy of the 
order shall be affixed on a conspicious part 
of the property and then upon a conspicu¬ 
ous part of the Court-house and also, 
where the pro; erty is a land paying revenue 
to Government in the Office of the Collector 
of the District in which the land is situate." 
It is argued for the respondent that, inas¬ 
much as the properties brought to sale are 
shrotriem villages, it was not necessary to 
affix the notice in the Office of the Collector 
of the District, for shrotriem villages pay 
only quit rent or jo ii and what is pa d 
is not revenue and, therefore, O. XXI. 
r. 54, clause (2), does not apply to them. 
Mr. Krishnaswamy Aiyar, in support of 
his argument, refers to the Court -tees 
Act, sect on 7, clause (v^ («), and contends 


INA RltDDI. 

that'revenue* there means revenue which is 
Collected from r y twuri 'a ds r fr ni]>crnia 
neatly sett.cd estates and where a certa n 
amount is pa d as quit rent it is not revenue 
hut it is in lieu of it and. therefore, r. 54 
does not apply to a case like this. It has 
to be remembered that a Civil Procedure 
Code is an enactment of the Imperial 
Deg slature and we have to see whether the 
Legislature intended to use the expression 
"land paying revenue to Government in 
the sense in which it is ordr.a*ily under¬ 
stood or in any particular sense. 

From the earliest <. ays of the K -st India 
Company, the Revenue Administration of the 
ern 1 orv ceded to it formed an important 
portion of its activities. The word "revenue" 
meant the share of the produce ot the laud 
which the Government, either the East 
India Company or its predecessor, took 
from the ruiyat or the cultivator. There 
is no definit on of the word " revenue " 
in the Civil Procedure Code or in the General 
Clauses Act, but in the Madras Revenue 
Recovery Act of 1864 ‘ public revenue* 
is said to include, for the purpose of the Act, 
cesses or other dues payable to Govern¬ 
ment on account of water supplied for 
irrigation. It is admitted that shrotriem 
villages are liable to pay road-cess. The 
short answer to the respondent's contention 
is that shrotriem villages pay road-cess and, 
therefore, they are lands paying revenue 
to Government but the discussion need not 
end l ere as the word "revenue" in the Mad- 
ras Regulations as well rs in Bengal and 
Bomba Regi b .tioi s always meant the asses- 
»ment which the Government levied from 
theoccup er for the occupation of the land. 
In the Madras Regulation XXV of 1802, 

known as the Pei mam nt Settlement Regula¬ 
tion, the words ‘land revenue’ are used to 
denote the amount payable by the zemindars 
to the Government. It is, therefore, clear 
that what a zemindar pays to Govern¬ 
ment is revenue. Whether land held in 
inam or on other favourable tenures could 
be sad to be land paying revenue to 
Government is a question which is not free 
from d ffieulty. In Bengal I aw Reports, 
buppl m ntary Voume, page 75 at p..87, 
there is a case, Peezeerocddeen v. Modhoo• 
soodun Paul Chowihry (2) in which the ques- 
(2) B. L. R. Sup. Vol. 75 at p. 871 2 W R. 15 
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tion was whether a zemindar could grant 
a piece of land rent-free out of his zemindari. 
In the course of the judgment, Mr. Justice 
Shamboonatli Pandit, one of the Judges 
who formed the Pull Bench, observes : 
“In India that portion of the produce of 
lands which goes to the ruling power 
as its share is called revenue, and the 
produce (in money or kind) received from the 
cultivators by the persons entitled to collect, 
as well as the collection* made (in kind c»r 
money) by other intermediate holders of 
different grade from those who are above 
those persons that collect, from tenants 
of the lowest grade up to those who pay 
the revenue directly to Government, is 
called rent." In another case, Mahomed 
Akil v. Assadun-nissa Bibee (3), Sir 
Barnes Peacock, C. J., observes at pace 831: 

" If the co7istruction which I put upon the 
words of sect on 10 is correct, the word 
'revenue’ will be read in its ordnary 
and natural sense. The provisions 
of the section are natural and consistent 
with justce, and force and effect will 
be g ven to every word of the section." 
The word ‘ revenue, ’ therefore, means 
ordinarily the share which the Government 
gets from the occupier as its claim upon 
what the Indian Raja and Governmei t 
gets from the t tiers of the soil. Considerable 
light is throW'ii upon this in the Fi.th Report 
on the East India Affairs, at pag^ 34 0 t the • 
second volune of this report, there is this 
passage : “To form a correct judgment 
of the weight of the assessment upon the 
country generally, we ought to possess 
the following data. First, a knowledge of the 
rent actually pad by the ra'yats compared 
with the produce of their labour. Secondly, 
accurate accounts of what the zemindars 
and farmers collect and their payments 
to Government. Thirdly, deta led accounts 
of the alienated lands showing the quant ty 
of them, the person to whom they were 
granted, the dates; of the grants and those 
by whom they are now held. 

As I have sa d above, from the earliest 
days of the East Ind a Company a good 
port 011 of its act vities was directed towards 
the Revenue Settlement of the territory 
ceded to it by the Nat ve Pr nces or 

< 3 ) B. h. R. Sup. Vol. 7741 9 P 1 V F. b.). 


acquired by it under treaties, or other* 
wise, and, in all the correspondence and 
earliest documents and papers, the word 

revenue ' is used to denote what the East 
India Company or the Government expected 
to get from the lands as its share of the 
produce. In the tliird volume of the 
Fifth Report, at page 252, there is an ex¬ 
tract from the proceedings of the Board 
of Revenue at Fort St. George of the 8th 
September 1806. It is addressed to the 
Subordinate Collector of Tanjore. It begins 
thus : “ You will be pleased to commence 
in the settlements of the revenues on } r our 
respective divis ons without delay and on 
the following grounds:—Para- Nanja. 
You first take the produce of each 
village in Fasli 1210-1211 and 1212 and 
ascerta in therefrom the average produce 
per veh. This average you wil: consider 
as the medium standard produce of the 
village,“ and various directions sre 
given as to how the Government's share 
was to be ascertained. 

It is contended that ceitain cesses are not 
revenue ; no doubt they are not land 
revenue but anything which is made 
payable by reason of possession of land or 
that which is levied upon land may be taken 
to be revenue. I11 other words, whatever is 
payable to Government either by way of 
cess or by way of dues by a holder of land 
as such would be revenue. 

The policy 0 f O. XXI, r. 54 is patent. 

It is for the purpose of informing the Collec¬ 
tor of the D strict as to the change of owner¬ 
ship of land so that he may proceed, in 
case of default of payment of revenue, 
against the person who is the owner of the 
land. Though land is primarily respons ble 
for the payment of the re veil ve yet it is 
necessary for the Revenue Department to 
know who is the owner so that it may have 
its remedes against him. That being so, 
it is not poss ble to accept the content 00 
that a shrotri ni village is not land paying 
revenue to Government simply because it 
does not pay the revenue which an ordinary 
raiyatwari holding pays or which a zemindari 
pays. The learned Judge has erred in 
thinking that the shrotriem in quest on is 
no land paying revenue to Government 
and that, therefore, not ce of sale heed not 
be affixed io the Collectors Office, 
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The appeal is allowed and the learned 
Judge is asked to take evidence and dispose 
of the petition as directed by my learned 
brother. 

v. n .v. Appeal alkwed. 

N. H. 
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and another —Plaintiffs—Appellants 

versus 

NIAMAT RAI and others—Defendants 

—Respondents. 

Mortgage — Redemption—Covenant to pay in¬ 
terest on cost of improvements—Term fixed for 
redemption —Post diem interest, liability to pay — 
Covenant, absence of — Damages, rate of — Prelim¬ 
inary ana final decrees—Appeals against both 
decrees — Court-fee payable. 

Iu the a e of a mortgage with possession it 
may be a.*usual for a mortgagor to agree to pay 
interest on the cost of improvements, because 
the mortgagee in possession himself reaps the 
benefit of such improvements, but where the 
mortgagor expressly agrees to pay such interest, 
he is bound by the covenant, [p. 376, col. 2.] 

Hunoomanpersaud Panday v. Babooee Munraj 
Koonweree, 0 M. I. A. 393; 18 W. R. 81 n.\ 

Sevestre 253M.; 2 Suth. P. C. J. 29; 1 Sar. P. C. 
J. 552; 19 E. R. 147, distinguished. 

When a mortgage-deed contains no express 
stipulation for the payment of interest after 
the due date, the correct rule is that the 
law raises no presumption either in favour 
of or against an implied intention to 
pay interest after the due date. The de¬ 
termination of the question rests entirely upon 
the interpretation of the instrument and no de¬ 
finite rule of construction can be laid down except 
that the deed must be viewed as a whole, and 
the Court should avoid an interpretation which 
would ascribe to the parties an intention that, 
however payment may be delayed beyond the 
fixed day, the debt shall carry no interest and 
that the creditor shall have no remedy provided 
by the contract, but shall be driven to treat the 
contract as broken and to seek for damages. 
It is more reasonable to ascribe to the parties the 
intention of making a perfect contract, [p. 377, 
col. X.] 

Where, however, there is no stipulation, and 
no implied Intention to pay post diem interest, 
the mortgagee iB entitled to damages on account 
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of the failure of the debtor to pay the debt at 
the stipulated time. The measure of damage* 
would prima facie be the same as the rate of in¬ 
terest stipulated for by the parties, but the Court 
has discretion to reduce the rate if it is found to 

be unusual, [p. 377 . C °L 1 ) 

Motan Lai v. Muhammad Bakhsh, 66 Ind. Cas. 
771; 3 L. 200.’ 4 U P. L. R.(L.)55! (1922)A. I. R.(L-) 
254; 42 P. ii. R- 1922 (F. P.) and Chajmal Das 
v. Brij Bhukan Lai, 17 A. 511; 22 I. A. 1991 6 
Sar. P. C. J. 624! 8 Ind. Dec. (n. S.) 652 (P. C.), 
followed. 

A stipulation to pay interest at the rate of 
Rs. 1-8 per mensem both on the mortgage money 
and on the cost of improvements is an unusual 
one, within the meaning of the above rule. [p. 
377, col. 1.] 

A preliminary decree in a redemption suit direct¬ 
ed redemption on payment of a certain sum. 
The plaintiff appealed seeking to reduce the sum 
on payment of which redemption was allowed 
by the Trial Court and paid ad valorem Court- 
fees on the amount by which he sought the de¬ 
cretal amount to be reduced. He paid the de¬ 
cretal amount into Court and a final decree in the 
suit was made, against which a similar appeal 
was preferred by the mortgagor but the Court-fee 
paid on the memorandum of appeal was only 
Rs. two. On objection being taken by the re¬ 
spondent as to the amount of the Court-fees paid on 
the latter appeal : 

Held, that the final decree was a mere corol¬ 
lary to the preliminary decree and followed it 
as a matter of course and that the appeal from 
that decree was really of a formal nature, which 
did not contest anything beyond what was con¬ 
tended in the appeal from the preliminary decree, 
and ad valorem Court-fees having been paid on 
the latter appeal, the appellant could not be re¬ 
quired to pay a similar fee on the appeal from 
the final decree, [p. 376, col. 1.] 

First appeal from a decree of the 
Senior Subordinate Judge, Multan, dated 
the 24th June 1919* 

Bakhshi Tck Chand and Kan war Dalip 
Singh, for the Appellants. 

La la Badri Das, R. B., for the Respond¬ 
ents. 

JUDGMENT.—Plaintiffs in the suit out of 
which the present appeal arises sued for 
redemption of a mortgage effected by 
Khush.i Ram, their grandfather, on the[26th 
September 1890. The Court below passed 
a preliminary decree in which the amount 
payable by the plaintiffs was fixed at 
Rs. 39,340-11-7 on the 24th June 1919. The 
plaintiffs having paid the amount fixed 
into Court together with an additional 
sum of Rs. j 09-8 interest accruing up 
to the date of payment, a final decree 
was passed on the 29th April 1920. The 
plaintiffs have filed appeals from both 
these decrees asking for reduction of the 


INDIAN CASES. 


BUDHU RAM V. NYAMAT RAT. 

amount fixed in the preliminary decree 
by Rs. 32,225-11-7. On the appeal from 
the preliminary decree the plaintiffs paid 
Court-fees ad valorem on the sum by wl ich 
they wished the amount fixed therein 
to be reduced. On the appeal from the 
fin d decree they paid a Court-fee of Rs. 2 
only. A preliminary objection was raised, 
though not seriously pressed, by Counsel for 
the respondents to the effect that the 
appeal from the final decree had r.ot been 
sufficiently stamped. He did not cite any 
authority in support of his objection 
which, in our opinion, lias no force. The 
preliminary decree decided what the amount 
payable was and in the appeal from it 
the appellants contested the amount and 
paid full Court-fees on the relief claimed by 
them. The final decree is a mere corollary 
to the preliminary decree and followed 
it as a.matter of course, the plaintiff hav¬ 
ing paid into Court the amount fixed. 
There was nothing fresh for the Court to 
decide before it passed that decree, and 
the appeal from that decree is reallv of a 
formal nature, and does not contest any¬ 
thing beyond what is contested in the 
appeal from the preliminary decree. An¬ 
other way of looking at the matter is tl is. 
Tne decree in this redemption suit was 
passed in two parts. Similarly, the appeal 
is made in two parts. Tull Court-fee has 
been paid on the amount claimed in the 
two appeals, and we do not consider that 
the legislature could ever have intended 
that in a case of this sort the appellant 
should have to pay the Court-fees twice 
over. We notice that when the decree 
for redemption was originally passed by 
Rai Damodar Das and the defendants- 
respondents filed two appeals, they stamped 
their appeals in exactly the same way as 
the plaintiffs have now done. We overrule 
the preliminary objection. 

The facts are fully stated in the judgment 
of the Court below and we need not repe.lt 
them. The first point raised is as to the 
interpretation of clauses 2 and 3 of the 
mortgage-deed, which will be found on 
page 2 (*>) of the main paper-book, which we 
call A. These clauses show that out of 
the consideration of Rs. 4,000, the produce 
of the property under mortgage was to 
counterbalance the interest on Rs. 1,000; 

and interest on Rs. 3,000 was to be. paid at 
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toe rate ot Rs. 1-8-per cent, per nun t-m 
Tue t.urd clause provides t r.t t. e m rt 
gagor was to bear ti.e costs of improve 
meats and ordinary repairs. Ti.e m 0 rt 
g .gees were to incur ti.e costs and enter tl.< 
s:*me in a ledger account against ti.e name 
of tne niortg g 0 rs. Tne money thus spent 
together with interest at Rs. 1-8 per cej t, 
er mensem,'was to be paid in a lump 
sum at the time of redemption. Ti e con¬ 
tention on behalf of the appellants is that 
the pro uce of the property under mort¬ 
gage referred to in clause 2 of the mort¬ 
gage-deed was intended to be the produce 
of the property beore it was improved. 
It was contended that the mortgagor was 
to be entitled to any extra produce which 
was the result of the improvements. The 
lower Court has decided against this con¬ 
tention and, in our opinion, correctly. It 
may beun sual for the mortgagor to agree 
to pay inter est on ti.e cost of improvements 
becuise t, ; e mortgagee i possession him¬ 
self reaps the benefit of such improvements 
by in iacre s:- i t t e produce. But in the 
presc it c .se t e mortgagor did agree t] at 
t ie produce of t;-.epro< ertys' ould be realis¬ 
ed by the mortgagees in lieu of interest 
on Rs. 1,000 and also agreed to pay tie 
cost of improvements together wit] in¬ 
terest thereon at the date of redemption. 
Counsel for. the appellants referred us to 
Hunootnan pevsaud Panday v. Babooee 
Munraj Koonweree fi) where their Lordships 
of the Privy Council referred to the con¬ 
struction of documents executed hv the 

people of Indi - *. In our opinion, their Lord- 
ships’ remarks do rot apply to a case like 
the present where the conditions of the 
mortgage-de-d are perfectly clear, and 
there is no room for doubt as to the intention 
of the parties. We, therefore, consider 
that the lower Court has decided qute 


correctly that the produce of the property, 
even after it had been improved, was 
to be realised by ti.e mortgagees in l* ea 
of interest on R c . 1 000. 

The second point deals with the question 
of post diem interest. TJ.e mortgage was 
f or 20 years, and there could be no redemp¬ 
tion until the expiry of that time. 
Nothing is stated in the mortgage-deed 

(1)6 M. I. A. 393J 18 W. R. 8x n.\ Sevestlf 
253 «•; 2 Snth. P. C. T. 291 1 Sar. p - c * J* 55 2 * 

I?. R, 147. 
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as to the payment of post dieni interest. 

It was held by a Full Bench of this Couit in 
the case of MotanLal v.Muhcimm d Bakhsli 
(2) that when the mortgage-deed contains 
no express stipulation for the payment 
of interest after the due date, the correct 
rule is that the law raises no presumption 
either in favour of or against an implied 
intention to pay interest after the due 
date. It was also stated that the deter¬ 
mination of the question rests entirely 
upon the interpretation of the instrument 
and no definite rule of construction can 
be laid down except that the deed must 
be viewed as a whole, and the Court 
should avoid an interpretation \vl ich 
would ascribe to the parties an intention 
that, however payment may be delayed 
beyond the fixed day, the del t shall 
carry no interest and tha.t the creditor shall 
have no remedy provided by the contract 
but shall be driven to treat the contract 
as broker and to seek for damages. It 
is more reasonable to ascribe to the parties 
the intention of m king a perfect contract. 

We have carefully considered the terms 
of the deed and, in our opinion, there is 
not only no express stipulation for the pay¬ 
ment of interest after the due date, but 
there is also no implied stipulation for pay¬ 
ment of interest at the rate of Rs. i-8 p r 
coni' .per menrem. In such a case.however, 
as was pointed out at page 205* of the Tull 
Bench ruling referred to above, the mort¬ 
gagee is entitled to damages on account 
of the failure of the debtor to pay the 
debt at the stipulated time. The measure 
of damages would prima facie be the same 
as the rate of interest stipulated for by the 
parties, vide Chajmal Das v. Brij Bhuhan 
Lai (3). It was also pointed out that there 
is no rule of law making that rate necessarily 
the measure of damages, and the Court 
has discretion to reduce the. rate if it is 
found to be unusual. Now, in our opinion, 
the present case is one in which it must 
be held that the rate of interest is unusual. 
The condition to pay interest on the cost 
of improvements is undoubtedly not a 
usual one and presses very onerously upon 

(2) 66 Ind. Ca9. 771J 3 L. 200; 4 U. P. L R. (h) 
55 : (1922) A.I. R. (L.) 254; 42 P.h.R. 1922 F.B.). 

(3) 17 A. 511; 22 I. A. 199: 6 Sar. P. C. J, 6241 

B Ind. Dec, (n. 9.) 652 ( P. C. )»__ _ 

•Page of 3 I#.— {Ed.\, 


the plaintiffs, representatives of the mort¬ 
gagor, and, therefore, we think that in 
equity we should reduce the rate. We think 
it will be fair to allow interest at 9 per cc- i. 
per annum after the due date, which was 
the 26th September 1910. 

The third point taken on behalf of the 
appellants was that they gave the defend- 
ants-mortgagees a notice to redeem on the 
29th April 1911, and that they are not liable 
to pay interest after that date. To that 
notice the defendants replied that the deed 
was really one of sale and not of mortgage, 
but at the same time they ask for the sum 
which they claimed, which was the same as 
the sum now claimed by them except that 
they fixed Rs. 6,379 as the cost of improve¬ 
ments. (This was reduced to Rs. 4,000 
by mutual consent during the trial.) The 
mortgagors never asked for further details 
of this sum of Rs. 6,379 and made no 
counteroffer. When they sued, nearly two 
years later, they did not offer any specified 
sum in the plaint or pay anything into 
Court, and, therefore, we hold that 
they made no legal tender within the 
meaning of section 84 of the Transfer of 
Property Act, see in this connection Chelan 
Das v. Gohind Sar an (4) and Muhammad 
Musliti.q Ali Khan v. Ban key Lai (5). We, 
therefore, hold that the mortgagees are 
entitled to interest up to the date of redemp¬ 
tion. 

Novv, as Ae are mincing the rote of 
interest from the 26th September 191', 
and as the date c-f the final decree is 29th 
April 1920, interest for a period of 
nine years and seven months has to be 
deducted on Rs. 7,000 at the rate 
of 9 per cent. per ; nnum. This 
amounts to Rs. 6,037-8-0. We, therefoie, 
accept the appeals so far as to reduce the 
amount payable by the mortgagors by 
the sum of Rs. 6,037-8-0 and we direct that 
the parties shall bear their own costs 
throughout. 

z. k. Appeals partly allowed. 

(4) 22 Ind. Cas. 659; 36 A. 139; 12 A. L. J. in. 

( 5 ) 55 Ind Cas. 991* 42 A. 420; 18 A. I,. J 440; 
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HIT LAti MAHTON V. JIBOO MAHTON. 

PATNA HIGH COURT. 

Second Civil Appeal No. 1315 of 1921. 

Jul: 3 1 * I( ) 2 3- 

Present :—Sir Dawsuii Miller, Kt., Chi el 
Justice, and Mr. Justice Kulwant Saliay. 

HIT LAL MAHTO>< and another— 
Plaintiffs—Appellants 

versus 

JIBOO MAHTON and others— 
Defendants—Respondent s. 

Civil Procedure Code [Act V of 190S), O. 
XXX I V, r, 1—Mortgage taken by some members 
of Hindu joint family—Advance made, out of joint 
funds—Suit o?i mortgage—All members, whether 
'necessary parties — Mortgagee, benamidar, position 
of. 

A person who is named in a mortgage-deed 
as the mortgagee, although in fact merely a be¬ 
namidar for those beneficially interested, can 
institute a suit in his own name, either for sale 
or foreclosure, and the suit cannot be dismissed 
merely because the beneficial owner is not 
added as a party, [p. 373, col. 2; p. 37 °. col. 1.] 

Vaitheeswara Iyer v. Srinivasa Raghava Iyen¬ 
gar, 50 Ind. Cas. 309; 42 M. 348; 36 M. L. J. 296; 9 
h W. 362; 25 M. L. T. 351; (1919) M. W. N. 299 

(F. B.) and Sachitananda Mahapatra v. Baloram 
Gorain,24 C. 644: T2 Ind. Dec. (n. s.) 1099. followed. 

Plaintiffs, certain members of a Hindu joint 
family, advanced to the defendants a certain sura 
and took from them a mortgage of certain property 
to secure re-payment of the advance together with 
interest. The deed of mortgage did not indicate 
whether the advance was made by the plaintiffs 
out of their separate funds or whether it was part 
of the family property. They sued to recover the 
principal and interest and asked for the realisation 
of the same by the sale of the mortgaged properrty: 

Held, (1) that there was no ground on principle 
why the plaintiffs who had a beneficial interest in 
the mortgage and who represented both themselves 
and other members of the family should be legaid- 
ed as on a different footing from a benamidar who 
has no beneficial interest at all: [p. 379 . col. i.] 

(2) that the question was simply one of author¬ 
ity; if the plaintiffs were authorised to enter into 
the transaction on behalf of the family, it must 
betaken that they were equally authorised to 
institute a suit to enforce it. [p.379, col. 1.] 

Appeal from a decision of the Subordinate 
Judge, Purnea, dated the 30th June 
19*1, reversing that of the Munsif, 
Purnea, dated the 25th May 1920. 

Mr. L. N. Singh, for the Appellants. 

Mr. Janak Kishore, for the Respondents. 

JUDGMENT. 

Miller, C. J.— This is an appeal on behalf 
of the plaintiffs from a derision of the 
Subordinate Judge of Purnea reversing a 
decision of the Munsif. The main ques¬ 
tion for decision in the appeal is -»\het’ er 
the plaintiffs, two members of a joint 
family, consisting of themselves and others, 
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are competent to institute the- suit in their 
own names without joining the other 
members oi the family as parties. The 
two plaintiffs advanced to the defendants 
the sum of Rs. 487-8-0 and on the 5th 
June 19.13 took from them a mortgage 
of certain property to secuie re-payment 
of the advance together with interest at 
one per cent, per month. The principal was 
re-pay able in May 1914. There is nothing 
in the mortgage-bond to indicate wletler 
the advance made by the plaintiffs was 
out o f their separo te funds or • whether it 
was part of the,r family property. On 
the 22nd August 1919they instituted the 
present suit acainst the defendants claim¬ 
ing the sum of Rs. 900 as principal end 
nterest and asking for realisath n of the 
same by sale of the mortgaged property. 
T ie defenda ;s objected, inter alia . that 
the s '111 advanced by the plain iffs was 
tlieir family property and that the si it 
was not ma n ; ain ble unless the offer 
members of the family who had an interest 
in the mortgage were joined as parties. 
It was found as a fact by the Munsif 
whose finding was accepted by the Sub¬ 
ordinate Judge on appeal that the bond in 
suit was the j.iii.t ianvly property of the 
plaintiffs a d 1 heir co-paicei ers althrurh 
it stood in the ..ames of t !, e plaintiffs 
al me. The Munsif was ‘-f ( pinion that 
the suit was maintainable by the plaintiffs 
who had advanced the money and with 
whom alone the defendants effected the 
transaction. lie considered that their 
position could not on principle be dis¬ 
tinguished from that of a benamidar or a 
trustee acting 01 behalf of those benefici¬ 
ally interested, and that the principle . 
which should be followed in such a case 
was that laid down by the Privy Council 
in Gur N-aravan v. Sheo Lai Singh (1). 


The Subordinate Judge on appeal took 
a different view and considered that, under 
the provisions of O. XXXIV, r. 1 of the 
Civil Procedure Code, the suit was cot 
maintainable unless r.U the members of 
the joirt familv were parties. F r om. that 
decision the plaintiffs have appealed. 


(1) 49 Ind. Cas. ij 46 C. 566’, 17 A. h. J. ^ 
36 M. L. J. 68; 9 L. W. 335; *3 £ W. N 521; I 
U. P. L.*R. (P. C.) ij 12 Bur. L. T. 122J 46 I. A; 

l (P. C.). 
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It is now well-established that a person 
who is named in a mortgage-deed as to 
mortgagee, although in fact merely a 
bemmidar for those beneficially' interested, 
can institute a suit in his own name either 
for sale or foreclosure and that the suit 
should not be dismissed merely because the 
beneficial owner is not added as a party. 
See VaWteeswara I\ erv. Srinivasa Raghava 
Iyengar (2) and Sachitamnia Mahapatra 
v. Baloram Goraln (3). The only question 
is whether the plaintiffs in the present 
case, who had a beneficial interest in the 
mortgage-deed and who represented both 
themselves and the other members of tie 
family in the trans ction,should be regard¬ 
ed as on a different footing from a b?naml- 
da*, who has no beneficial interest at 
all. I can see no ground on principle why 
any distinction should be drawn between 
the two cases. The mortgagors entered into 
the transaction with the mortgagees in 
the name of the latter alone, treating them 
as the other contracting party. If at the 
due date the mortgagors had tendered the 
principal sum advanced together with any 
interest remaining due to the plaintiffs 
as mortgagees it is conceded that the 
latter cou’d have given a valid acquittance 
binding upon the other n emb rs of the 
family who were interested in the 11 ert- 
gage. It mud be ] resumed th t j n 
entering into the transaction they were 
authorised to do so on behalf c.f all the 
members of the family, and if they could 
grant a valid discharge to the mort¬ 
gagors on payment of the principal 
sun, I can see no reason why they 
should not be presumed to have 
implied authority to enforce payment by 
a suit. The question appears to me to 
be one of authority and if they were 
authorised to enter into the transaction 
on behalf of the family I think it must be 
taken that they were equally authorised 
to institute a suit to enforce it. In my 
opinion the plaintiffs were entitled to 
maintain the suit. 

A further question, however, arises with 
regard to certain payments alleged to have 

(?) 1 ° Ca9 ‘ 3 ° 9 ; 42 M. 348; 36 M. E. J. 

296; 9 h .• W. 362* 25 M. E. T. 3511 (1919) M. W. 
iN. 299 (F. B.)j 

(3) 24 C. 644J 12 Ind. Dec. (N. s.) 1099, 


been made bv the defuidarts amount- 
ing to Rs. 303 between the years 132.1 and 
1325, l he Munsif held that the plea of 
payment set up by the defendants was 
false. The learned Subordinate Judge 
considered that, as the whole claim failed, 
he need not go into the question of part- 
payment. The result is tint the decision 
of the Subordinate Judge will be set 
aside and the case must be remanded to 
him to consider whether the plea of pay¬ 
ment set up by the* defendants is true 
or not, and having determined this ques¬ 
tion he will pass a mortgage-decree in 
favour of the plaintiffs after giving credit 
for the payments, if any, which may be 
found by him to have been made by the 
defendants. The plaintiffs are entitled to 
the costs of this appeal. They are also 
entitled to the costs of the appeal to thf 
Subordinate Judge in proportion to the 
amount which may ultimately be found 
d ue. 

Kulwant Sahay, J. —I agree. 

k. s. d. & n. h. Cas . rimandtd. 


CALCUTTA HIGH COURT. 

Appeat, from Order No. 233 of 19 21 . 

January 25, 1923. 

Present :—Justice .Sir N. R. Chatterjea, Kr., 
and Mr. Justhe Cuming. 

KENARAM PAL— Deck ee-hoi.i er— 

Appeixant 

versus 

KINU MANDAT, — Judgment-debtor-- 

Respondent. 

Civil Procedure Code (Act V of 1908), s. Co—. 
Non-transferable occupancy holding—Sale in execu¬ 
tion cf money-decree —Raiyat whether can object. 

The measure of liability of n property to in¬ 
voluntary alienation under section 60 of the Civil 
Procedure Code is the power of voluntary aliena- 
t : on. 

Dwarka Nath Misser v. Hurrlsh Chunder, 4 C. 
925; 4 C. 1 ,. R. 130J 2 Ind Dec. (n. s.) 585, refer¬ 
red to. 

The transfer of the whole or part of a non- 
t r ansferable occupancy-holding i9 operative as 
against the raiyat whether it is made voluntarily 
or involuntarily. 

Chandra Benode Kundu v. Sheikh Alla Bux, 
58 Ind. Cas. 353; 48 C. 184; 24 C. W. N. 8181 
31 C. L. J. 5io(S. P.), followed. 

A non-transferable occupancy-holding is liable 
as against the raiyat to be sold in execution of a 
money-decree held by an ordinary creditor who 
is not the landlord. 

Bhiram Ali v. Go pi Kanth, 24 ^3331 1 -C. W. 
N. 396; ia Ind. Dec. (n. s.) 904, dissented from. 
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Appeal against un order of the District 
Judge, 24-Pargauahs, dated t he 2nd 
July 1921, reversing a decree of the Munsif, 
Baraset, dated the 15th April 1921. 

Babu Prabodh Chandra Chatterjee, for 

the Appellant. 

Babu A mulya Chandra Chatter jee, for 
the Respondent. 

JUDGMENT. 

Chatterjea, J.— This appeal arises out 
of proceedings in execution of a decree 
for money. 

The appellant in execution of a decree 
for nione} r sought to put up t.i sale a 
non-transferable occuuancy Indoing of the 
defendant. The defendant thereupon ap¬ 
peared and contended that the holding 
bci g a non-transferable occupancy holding 
could not be put up to sale in execution 
01 a money-deaee. 

The Court ol first instance, relying upon 
the Special Bench decision ir the case of 
Chandra Benode Kiindu v. Sheikh Alla 
Bux (i), held that it was saleable. Chi 
appeal, the learned District Judge vs as of 
opinion that he should follow the decision 
in the case of Bhlram Ali v. Gopi Kanth 

(2), until it was overruled by this Court 
and that the question whether an ordinary 
execution-creditor can put up anon-transfer¬ 
able occupancy holding to sale in spite of 
the objections of the raiyat wf*s not referred 
to nor considered by the Special Bench. 

No doubt, tlie question which was re¬ 
ferred to the Bull Bench was—“ Is the sob 
landlord of a raiyat competent to sell, in 
execution of a money-decree aga nst the 
raiyat, his occupancy holding unless the 
holding is transferable by usage or cusl om ? ” 
In order to decide that quest 011, however, 
it was necessary to consider the correct¬ 
ness of the decision in Bhiram Ali v. 
Gopi Kanth (2), as regards voluntary aliena- 
t ons oi non-transferable occupancy holdings. 
It was also necessary to consider the correct¬ 
ness of the decis on of the Full Bench in 
the case of Dayamoyi v. Ananda Mohan 
Roy ( 3 )> in so far as it adopted the rule 
laid down in Bhiram Ali v. Gopi Kanth 

(1) 58 Ind. Caa. 353; 48 C. 1841 24 C. W. N. 
8i8{ 31 C. h. J. 310(8. p.J. 

(2) 24 c - 3551 1 C. W. N. 3961 12 Ind. Dec. 
(N. 8.) 904. 

( 3 ) *7 lad. Ca*. 611 4a C. 1721 18 C. W. N. 
9711 20 C. I* J. 
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(2) as developed in the later cases, and that 
was the reason why the Special Bench was 
constituted. The Special Bench came to 
the conclusion that the case of Bhiram 
Ali v. Gopi Kant (2) was erroneously de¬ 
cided and that the decis on of the Bull 
Bench in Dayamoyi v. Ananda Mohan 
Roy (3) required partial mod fication, name¬ 
ly, that the following should be substituted 
for the first proposition enunciated therein 
regarding the transfer for value of occupancy 
holdings apart from custom or local usage: 
“ The transfer of the whole or a part is 
operative as against the raiyat whether 
it is made voluntarily or involuntarily." 

Now, the Full Bench in the case cf 
Dayamoyi v. Ananda Mohan Roy (3) laid 
down the proposition that the transfer 
of the whole or a part is operat ve against 
the raiyat — 

(а) where it is made voluntarily; 

(б) where it is made involuntarily and the 
raiyat with knowledge fails or omits to have 
the sale set aside. 

The result of the modification by the Spe¬ 
cial Bench was stated to be as follows: 
“When voluntary and involuntary transfers 
are thus placed in the same category so far 
as the raiyat is concerned, no difficulty can 
arise under section 60 of the Civil Procedure 
Code which makes saleable in .execution 
all property belonging to the judgment- 
debtor over which lie has a disposing power 
thus prescribing precisely the same tes 
as was formulated by Mr. Justice Jackson 
in Dwarka Nath Misser v. Hurrish Chunae 

(4), namely, that the measure of - e 
liability to involuntary alienation is the 
power of voluntary ahenation. " , 

The learned District Judge has folio wea 
the decision of the Div sion Bench in 
ram Ali v. Gopi Kanth (2). But, as sta e 
above, the Special Bench held that it w 
erroneously decided, and that volun 
and involuntary transfers stand on 
same foot.ng so far as the raiyat is co 

' Although, therefore, the quest on wheth?* 
a non-transferable occupancy hold ng 
1 able to be sold at an execut on sale jn 
w thstand qg object ons made by the * 
at the instance of an ord nary c 

(4) 4 C. 9251 4 C. *<■ R - *3°1 2 Ind * Dec * S ) 
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As, however, the view which has been 
taken by my learned brother coincides 


was not specifically referred to "the Special 
Bench the principle upon which the ques- 
t on is to be decided, had to be considered 
an ' was settled by the Special Bench. 

1 am accordingly of opinion that the 
order of the lower Appellate Court should 
be set as de and that of the Court of first 
nstance restored. 

There will, however, be no order as to 
costs of this Court or of the lower Appellate 


with the view which I have always held 
myself as to the transferability of holdings, 
I do not propose to differ from the judgment 
which has just been delivered by him. 
I, therefore, agree until him in decreeing 
the appeal. 

n. h. Appeal allowed. 


Court. . 

Caming» J.—I agree with the decision 

of my learned brother with a certain amount 
of hesitation. I am somewhat doubtful 
whether the Special Bench case in Chandra 
Benodc Kundu v. Sheikh Alla Bux (i) 
can be held to have decided anything 
more than the point which was actually 
referredto it for decision, namely, “is the 
sole landlord of a raiyat competent to sell 
in execution of a money-decree against 
the raiyat, his occupancy holding unless 
the holding is transferable by usage or 
custom ? “ 

The learned Chief Justice, in delivering 
the judgment of the Court, at page 223* 
remarked : 

“ In these circumstances, this Special 
Bench has been constituted to consider 
the question referred so that we may 
be free, in accordance with the rules of the 
Court, to examine the correctness of the 
Full Bench decision in Dayamoyi v. Ananda 
Mohan Roy (3), in so far as it affects the 
present matter. ” I think, it must be 
presumed that the Special Bench looked 
at all the authorities and arguments urged 
before it from the point of view of the 
part cular case, vi z. t the case of the sole 
landlord. In the conclud ng words of 
the judgment, the learned Chief Justice 
states : 14 We hold accordingly that the 
quest on before the Special Bench should 
be answered in the affirmative and that the 
iole landlord of a raiyat is competent to 
sell in execution of a money-decree against 
the raiyat, his occupancy holding, whe¬ 
ther the holding be or be not transferable 
by custom or local usage, ” and possibly 
in that view of what the Special Bench 
decided, the judgment of the learned Dis¬ 
trict Judge is correct. 
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PATNA HIGH COURT. 

Appeal from Original Order No. 1C4 

OF 1922 . 

July 28, 1923. 

P, esjnl: - J ustice Sir B.K. Mullick, Kt. and 
Justice vSir John Bucknill, Kt. 

Hon*rle Maharajadhiraj Hr RAMRSH- 
WAR SINGH BAHADUR, G. C. I. E., 
K. B. E., of DARBHANGA— Defendant 
—ist Party—Appellant 

versus 

. KUMAR GANGANAND SINGH and 
others - Plain tifi-s, K r .UMAR KAlA KA- 
NAND SINGH and others—Defendants 

—Respondents. 

Civil Procedure Code (Act V of 1908), 0 . XX IX * 
r. 1 —Execution of decree, stay of—Fraud, allega¬ 
tion of—Temporary injunction —Prima fade case — 
Jurisdiction of Court—Territorial jurisdiction, 
absence of — Injunetion , grant of. 

A temporary injunction staying a sale in exe¬ 
cution of a decree on the ground that the decree 
was obtained by fraud cannot be granted unless 
there is a reasonable prospect of the allegation 
being proved. 

A Court has jurisdiction to issue an injunction 
upon a person residing outside its territorial 
limits where he has property within its jurisdic¬ 
tion which can be proceeded against in the event 
of any contempt of the Court's authority. 

Appeal from an order ol ti.e Subordinate 
Judtfe, Bh^alpur, dated the 29th April 

1922* . ' i .... :• "A 

Messrs. P. N. Sinha, Murari Prasad and 
Hasan Imam, iot the Appellant. , 



3&* INDIAN CASES. 

RAMESHWAR SINGH V. KUMAR GANGANAND SINGH. 




Messrs. 5 . Sultan Ahmad , 5 . IV. PtiW* 
and AT. IV. 5 c w, for the Respondent. 

JUDGMENT. 

Mallioko J. —Raja Sri Naudan Singh of 
Srinagar Lad three sons, Nitya Nand, 
Kunla Nind and Kalika Nand. Kamla 
Naud died in 1910 leaving him surviving 
throe sons, Ganga Nand, plaintiff No. I, 
Ambica Nand (now deceased) and Achvuta 
Naud, plaintiff No. 2 Kalika Nand is 
still alive and has three sons, Abhaya 
Nmd, plaintiff No. 3, Bij<,y Nand, plain¬ 
tiff No. 4; Ghana Nc.nd, plaintiff No. 5. 
Nitya Nand died before 1896 in which 
year Kamla Naud attained majority and 
began to manage the two-thirds si.are in 
the ancestral family estate of himself and 
Kalika Naud. There..! I ter, on the 9th May 
1900, Kamla Nand and Kalika Nand exe¬ 
cuted a mortgage lor Rs.3 ( 5o,oco in favour 
of the Mrharaja of Darbhauga,t! e defendant 
1st party. In 1916 the Maharaja it stituted 
Suit No. 172 ot that year in the Court of 
the Subordinate Judge of Datbhar.gaagainst 
Kalika Nand and his three sons and 
against Ganga Nand and Achyuta Nand for 
the enforcement of liis mortgage and on 
the 14th January 1919 obtained a prelimi¬ 
nary decree on compromise for a sum of 
Rs. 7,42,1 >1-2-3. On the 22nd March 
1921 this decree was made final, but as 
Soon as the mortgagee applied for execu¬ 
tion by the sale of the mortgaged properties 
some of which are situated^ in the District 
of Bhagalpur, Ganga Nand Singh, Achyuta 
Nand Singh, Abhaya Nand Singh, Bijoya 
Nand Singh and Gh::na Nand Singh 
instituted Suit N 0 . 741 of 1921 i n the 
Court of the Subordinate Judge of Bhagal¬ 
pur for a declaration that the compromise 
decree in Suit No. 172 of 1916 wr s fraudu¬ 
lent and void on the ground that the 
plaintiff No. 1 Ganga Nand was a minor 
and that he was falsely alleged in the suit 
to have attained majority, to have signed 
a written statement and to hate engaged 
a Pleader to appear on his behalf. It is 
also alleged by the plaintiffs that the 
Pleader appointed for the plaintiff Achyuta- 
Nand was in collusion with defendant 
No. 1, the Maharaja, and defendant N 0 2 
Kalika Nand Singh and had assented to the 
Compromise in order to defraud the minor. 
In addition to the declan.tc.ry relief 
a permanent injunction restraining the 


Maharaja from executing his decree was 
also prayed for. On the 26th April 1922 
the Maharaja filed a written statement 
denying the material allegation as to 
fraud and collusion and also questioning 
the jurisdiction of t»ie Subordinate Judge 
of Bhagalpur to issue an injunction 
against him, a defendant who was resi¬ 
dent in the District of Darbhanga and 
over whom he had no territorial juris¬ 
diction. An application for ad interim 
injunction restraining the Maharaja from 
executing his decree by the sale of 
the properties was also made and allowed 
by the Subordinate Judge on the 29th 
April 1922. 

The present appeal is preferred against 
that order. 

The first question is, whether there 
is a reasonable prospect that the plain¬ 
tiffs will be able to prove the allegation 
that Ganga Nand Singh was, at the 
time of the compromise, a ml* or. Now 
it appears that after Kamla Nand s 
death Kalika Nand on the 9th July 
1910 obtained a certificate of guardian¬ 
ship under Act VIII of 1890 from 
District Judge oi Purnea of the persons 
of Ganga Nand and Achyuta Nand. stat¬ 
ing the dates of birth of the former 
to be 24th September 1898 and of the 
latter to be 31st March 1907. Accord¬ 
ing to the dates given in this petition 
Ganga Nand would attain majority on 
the 23rd September 1919 and he was, 
therefore, 8^ months below age on the 
date of the compromise decree. . 

On the other hand, there are certain 
facts which indicate that he was , D0 
then a minor, and which, in my opin^n, 
are of prime importance when ? ques m 
oi discretion is involved. - f 

When Suit No. 172 of I 9 l6 * as 
instituted the plaintiff Maharaja s 
Ganga Nand and Achyuta Nand. as 0® « 
under the guardianship of their u ®. 
Kalika Nand, but on the 18th J ? 

1916 finding that the interests 0 
Kalika Nand, who was defendant No. 
in the suit, were adverse to those - 
his sons, the Court appointed a Pj 69 . 
of the Court, named Babu Amrit^ 
Mazumdar, as their guardian ad t * 
As regards the other minor > 

namely, Ganga Nand and Achyuta M * 1 • 
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their mother Rani Satrama on the 4th 
Augiut 1916 applied to be made guard.an 
ad litem and on the 16th August that 
prayer was granted. On the nth 
December iyi6 Rani Satrama filed a 
petition stating that Ganga Nand 1 ad 
attained majority and suggesting that 
he should be nude guardian ad Hsetti 
for Achyuta Nand. The Court thereupon 
parsed the following order : “It is ordered 
that defendant No. 5 be allowed to 
defend his case himself as major and 
to file written statement; that the 
prayer for appointing defendant No. 5 
as guardian of his brother defendant 
No. b be disallowed and if Rani Satrama 
declines to act as guardian of defendant 
No. 0 steps be taken for th-:: appoint¬ 
ment of another guardian." On the 
iSth December the Couit, finding that 
Rani Satrama was unwilling to act, 
appointed Babu Amiit I^al M.zumdar 
as the guardian ad litem. 0 \ the 5th. 
April 1917, it being bund tlior the 
interests of defendant No. 0 Achyuta 
Nand were adverse to those of the 
minor sons of Kalika Nand for whom 
Babu Amrit Bal was also guardian, 
the Court appointed Babu Khitrapada 
Basu to be guardian of the minor 
Achyuta. 

Now, a signature purporting to be that of 
Ganga Naudappe rs on the written state¬ 
ment which Ganga Nand filed after he 
was entered on the record as a major. 
Apparently, there was great delay 
in effecting service of summons 
upon him as he was engaged in his 
studies in Calcutta; but on the iith 
July 1917 we find the following order 
recorded by the Subordinate Judge: 
-‘Defendant Kumar Ganga Nand Singh 
files vakalatnama and applies for time 
to file written statement. Guardian ad 
litem also applies for time to file written 
statement. Written statement on behalf 
of guardian ad lit(m of Kumar Achyuta 
Nand Singh putin. Adjourned to 24th 
July 1917*” On the 24th July 1917 there 
is an order recording that a written 
statement on behalf of Ganga Nand Singh 
• has been filed and after that date 
Ganga Nand Singh appears to have 

been represented throughout the pro- 
oeedings by his Vakil and to have been 


thoroughly cognizant of the proceed in s 
of the Court. It is alleged that no 

application was ever made by his mother 
declaring him to have attained majority, 
that the signature on the written state¬ 
ment is a forgery, that the pleader 
who agreed to the compromise decree 
on his bebalf and signed the com¬ 
promise petition was never instructed 

by him, and that the whole 
scheme which ended in the final 

decree was a fraud from beginning 

to end contrived by the Maharaja in 
collusion with Kalika Nand and the 
gu.ird.ians ad litem. If Ganga Nand can 
prove this in Sait No. 741 of 1921 he 
will no doubt be entitled to get a decree; 
bat it is impossible to say in the face 
of the evidence at present available that 
there is a prima facie case in his favour. 
It is certainly true tlu.t in the petition 
by which K.lika a 1 plied for the guar¬ 
dianship of G:.i ga Nand, Ganga Nand's 
date of birth is p it down as 24th .Sep¬ 
tember 1898, but against this we have 
the statement of his mother that lie 
was of age on the nth December 191b 
and his own conduct in the subsequent 
proceedings. It vill be a matter of 
evidence whether Kalika's statement is 
to be preferred to the statement of his 
own mother and in the view of ti e 
publicity given to Suit No 372 of 1916 
by the appointment of a Receiver and 
the 1 tigation connected therewith, ai.d 
of the fact that defendant Achyuta 
Nand and the minor sons of K.lika were 
represented in Suit No. 172 of 1916 by 
legal practitioners of apparently estab¬ 
lished reputation, it is difficult to ima¬ 
gine that the fact that Ganga Nand 
was a minor and incapable of making 
his defence could have lemained con¬ 
cealed. Further, whatever the age of 
Ganga Nand may have been at ihe 
time of the preliminary decree he 
certainly, upon his own showing, was 
of age at the time of the final deexee 
and the omission on his part to attack 
the preliminary decree is a circum¬ 
stance which must be taken into ac¬ 
count against him. 

This disposes of the main point in the 
case, and although the result of the 
sale of the mortgaged properties may 
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be that the plaintiffs will be unable 
to recover those properties in spite 
of their success in Suit No. 741, I do 
not think the circumstances were such 
as to justify the Subordinate Judge in 
issuing a temporary injunction which 
had the effect of staying the sale. 
The delay on the part of the Maha¬ 
raja to bring bis mortgage suit in the 
first iustace is not, in my opinion, an 
argument for delaying the execution. 

On behalf of the respondents a point 
has been taken to the effect that the 
Court had no jurisdiction to issue any 
injunction upon a defendant residing out- 
sidehis territorial limits. In my opinion the 
contention is not well founded. AltnoUgh 
the Maharaja denies the jurisdiction of 
the Court.it lias been established teat he 
has property in the Bhagalpur District 
against which the Court could proceed in 
the event of any contempt of the Court’s 
authority. It is clear that the. Court lias 
mean 9 for enforcing auy prohibitory order 

which it may think fit and proper to 
issue. 

The result, therefore, is that the appeal 
must succeed and is decreed with costs. 

Baoknill, J.—I agree. 

n. u. Appeal allowed. 


PESHAWAR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

$e:ond Civil Appeal No. 57 op 1922. 

May 29, 1923. 

Present:— Mr. Pipon. J.C. 
SUNDAR SINGH— Defendant 

— Appellant 
versus 


RAGHBIR SINGH and others— 


Plaintiffs—Respondents. 

Hindu Law—Minor —De facto guardian, 
powers of—Default by guardian dc jure—De facto 
guardian, position of. 

Hindu Law fully recognizes a de facto guardian 
4tnd an alienation made by him, if made in the 
interests of the minor, has exactly the same legal 
affect as that made by a dejure guardian. [p. 368, 


col. x.] 

When a de jure guardian has neglected to 

|ii|oni bla duties or hat thowa apathy or hot till- 
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ty as regards the interests of the minor, the 
position of a de facto guardian in this respect 
becomes materially stronger, [p. 386, col. 2.] 

Appeal from an order of the Divi¬ 
sional Judge, Derajat, dated the 5th 
February 1922, leversing that of the 
District Judge, Koliat, dated the 25th 
August 1921. 

Lala Mai lira Das, for the Appellant. 

Mr. Aurangzeb Khan, for the Respond¬ 
ents. 


JUDGMENT.—-This suit is one for pos¬ 
session of a shop situated in Kuliat brought 
by the threi minor sons of Attar Singh 
against their two uncles, Jaman Singh 
ani M»hr Singh, and againstSundorSin h, 
who holds as vendee from the two latter 
defendants under a sale-deed dated the 
28th of January' 1919. The plaintiffs in 
their suit claimed that they were the sole 
owners of the whole of the property in 
suit, and that it had been ille-.al and 
contrary to their interests sold oy their 
uncles to Sundar Singh. Tne material 
facts of the history of this case are that 
the parties are descendants of Prem Singh 
who died leaving 4 sons. Attar Singh, Jaman 
Singh, Mohr Singh and Hira Singh, and 
?n estate consisting of nine sh ps. He 
also left considerable debts. After his 
death his four sons arranged to sell off seven 
of the nine shops to liquidate the estate. 
Another shop was allotted to Hira Singh 
who finally separated from the rest of 
the family and with whom we. are no 
longer concerned. The remaining one 
shop remained the joint property of the 
three other brothers. Tiffs is the sho~ 
now in suit. Not the least evidence 1 
produced to show that the plaintiffs were 
the sole owners of the shop, and it must 
be regarded as an established fact tha 
they succeeded through their father Attar 
Singh to a Jrd share in it. Attar Sin h 
died towards the end of 1917* At his 
death there were certain decrees outstand 
ing against him and his brothers. These 
decrees were R-. 1,000 held by Mathra Das 
against Attar Singh and Jaman Singh 
jointly, Rs. 250 held by Loriuda .Sin n 
against Attar Sin?h and Mohr Singh jointly* 
and Rs. 300 held by Gokul Singh agalns 
Attar Singh and Mohr Singh jointly. « 
is clear that there were no other means 0 
meeting the* decree# except p*mc 
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the family property. Amir Chund, the 
maternal uncle of Jaman Singh and 

Mohr Singh, attempted to arrange a 
settlement of the matter and prevailed 
upon Malik Deva Singh, a Municipal Com¬ 
missioner of Kohat, to use his good offices to 
induce the decree-holders to make some 
reduction in their claims. The result of 
these negotiations was that Mat lira Das 
consented to receive Rs. 800 in full 
satisfaction, Dorinda. Singh Rs. 200 

and Gokul Singh R-:. 250 reducing the 
total liability to Rs. 1,250 It was then 
arranged that the shop in suit should 
be sold for Rs. 1,200 to Sundar Singh, 
Jaman Singh and Mohr Singh, paying 
the extra Rs. 50 from their own pockets. 
Accordingly, the sale-deed of the 28th 
of January 1919 was executed by Jaman 
Singh and Mohr Singh both as regards 
their own shares and also as regards the 
share of their minor nephews. The 
present suit was not lodged until February 
1921, or more than two years after the sale. 
In this suit the minors were represented 
by their mother, Musammat Shado, as 
next friend. Her allegations that she 
had been in actual possessinn of the shop 
since the date of the sale and that Sundar 
Singh had actually recently obstructed 
her from the recovery of rent were mani¬ 
festly false. There is not the least doubt 
that Sundar Singh assumed possession on 
the date of the sale, that no person had 
exercised possession since that date on 
behalf of the plaintiffs, and also that the 
plaintiffs were not the sole owners of the 
property. The First Court dismissed the 
suit, holding that the sale of the minors' 
share had been validly made by their 
legal guardians, and that it was for the 
benefit of the minors as it represented 
a substantial reduction of the decrees 
outstanding against them which they would 
otherwise have been unable to obtain. 
The plaintiffs appealed to the Divisional 
Court, and the Divisional Judge, for a 
number of reasons, held that the sale in 
;$uit was not made by the legal guardians 
of the plaintiffs, and that it was not in 
their interests or for their benefit. O11 
this finding he granted the plaintiffs a 
decree for possession of the property hold¬ 
ing that the principle of caveat emptor ap¬ 
plied, and that the vendee could not claim 
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any equitable relief. Against that decree 
the vendee has appealed to this Court. 

The main reasons wi.icii i duced the 
learned Divisional Judge to come to the 
above finding may be si marised thus. The 
parties are admittedly governed by Hindu 
Daw, and under that law their mother 
was the only legal guardian and had prior¬ 
ity over the claims of uncles. In 191^ 
Mathra Das had lodged another suit lor 
Rs. 580 against the minors and theii uncle, 
Mohr Singh, claiming that the parties were 
jointly liable. Mohr Singh pleaded that 
he was not the guardian of the minors, 
that his interests were actually inimical 
to theirs, that the debt was contracted 
solely by their father, Attar Singh, and 
that he was not liable. The minors in 
that suit were sued through their mother, 
Musammat Shado. Another suit, the re¬ 
cord of which was not produced either 
before the Divisional Judge or before me, 
was brought by another creditor against 
the plaintiffs and Jaman Singh. In that 
suit Jaman Singh succeeded in evading 
the service of summons. The learned 
Divisional Judge has drawn the inference 
that the interests of Mohr Singh and Jaman 
Singh were actually inimical to those of the 
minors, and that we have their own ad¬ 
missions to the effect that they were not 
the legal guardians of the minors. An¬ 
other point which weighed with the Di¬ 
visional Judge was the consideration for 
the sale. It is shown that when the same 
shop was auctioned in execution of decrees, 
a bid of R-. 1,620 was put in on the 30th of 
April 1919, and that after these proceedings 
Mathra Das made an application on the 
24th of May 1919 asking to purchase at 
Rs. 1,800. From this he draws the inference 
that the sale for Iv’s. 1,200 was one at a price 
below the market value of the property, 
and was, therefore, prejudicial to the 
minors’ interests. Another point, not al¬ 
luded to by the Divisional Judge but 
mentioned before me by the learned Counsel 
for the respondents, is that Amir Chaud, 
who is described as having been responsible 
for the sale, is the father-in-law of the 
vendee Sundar Singh, and I am asked to 
draw the inference that be was favouring 
the latter at the expense of the minors. 

On closer examination, these considera¬ 
tions appear to me to deserve considerably 
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Uss weight than has been attached to 
them by the learned Divisional Judge. 
It is to be noticed that in the suit by Mathra 
Das in 191S Musctinmat Shado was equal¬ 
ly, if not more, to blame a^ regards the 
sacrifice ot the minors’ inter ests. Slie 
lefused to accept the service of summons, 
and it was in consequence of her re usal 
that an ex pa> te decree was passed against 
the minors. Now, the learned Counsel 
for the respondents, faced with the sugges¬ 
tion that Musammal Shado was a guardian 
more inimical to the minors even than 
their uncles, argues that her failure to 
contest the suit was due to the fact that 
she had no ground on which to contest 
it, Attar Singh having in his own hand¬ 
writing executed the balance upon which 
the suit was based. Now, accepting this 
fact, it is difficult to sec how the conduct 
of Mohr Singh in that suit can be des¬ 
cribed in any way as hostile to the minors. 
His admission that his interests w-ere 
inimical to them, represented a perfectly 
straightforward attitude and was one 
which was rather in their favour than 
against them. He might have pre¬ 
judiced their interests still more if he 
had pretended to any right to lepresent 
them and had given away their interests 
In that capacity. He was perfectly en¬ 
titled to plead that he had no personal 
liability and, so far as one can see, his 
plea was a perfectly correct and justifiable 
one. I have not seen the file in which 
Jaman Singh was the co-defendant, and 
it is impossible to draw a K y inference from 
it. Again, the learned Divisional Judge 
has, I think, overlooked the fact that the 
powers of a de facto guardian, as regards 
the alienation of a minor’s property, 
are co-extensive with those of a de jure 
guardian. He has remarked in his judg¬ 
ment that the uncles could not vest them¬ 
selves with a legal status they did not 
possess. This, I think, is t overlook the 
ok a provisions which are laid down in para¬ 
graph 65 of Gour's Hindu Daw. Hindu 
Daw fully recognizes a de facto guardian, 
and an alienation made by the latter, if 
made in the interests of minors, has exact¬ 
ly the same legal effect as that made by 
a de jure guardian, further, it is un¬ 
deniable that when a de jure guardian 
has neglected to perform his duties, or 
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has shown apathy or hostility as regards 
the interests of the minors, the position 
of a de foc:o guardian in their respect must 
become materially stronger. This is es¬ 
pecial!} the case where the de facto guar¬ 
dian has a personal interest in the estate 
which he may be expected to protect along 
with that of his :inor co-sharers. I have 
already alluded to the conduct of Musam- 
ma l Shado in the 1918 litigation, where 
she appears deliberately to have sacri¬ 
ficed the minors' interests. There is no¬ 
thing indeed upon the record to show that 
she has ever considered those interests 
at all until she lodged the present suit. 
We have the statement of Mohr Singh 
to the effect that Musammat Shado con¬ 
sented to the present alienation, and this 
statement, though no doubt it is interested, 
has never been rebutted by any evidence 
from the other side. The preseut suit 
was lodged more than t v 0 years after the 
sale and in a form which bears the strongest 
impiess ot mala fides. I must hold, there¬ 
fore, that if it can be shown that the sale 
was in the interests of the minors, it is 
not, in any way, invalidated by the fact 
that Mohr Singh and Jaman Singh 
were the de facto, but not the de 

jure, guardians of the minors. In this 
respect there is no doubt that the 
offei of Rs. 1,800 made for the shop in suit 
is fai the most formidable argument which 
the plaintiffs have been able to put forward. 
At the same time, it is by no means a con¬ 
clusive one. We have the evidence of 
Malik Deva Singh, an important and res¬ 
pectable witness, to the effect that at the 
ti'n. (f 'he s de Rs. 1,200 represented the mar¬ 
ket-value of the property. It is also un¬ 
deniable that the value of house property 
was tending to rise abnormally. I can see, 
therefore, nothing in the least improbable 
in the theory that Rs. 1,200 represented 
a fair market price at the time of the sale, 
further, the two uncles were co-sharers 
in the shop and co-vendors, and they 
had their own interests to consider as 
well as those of the plaintiffs. It must 
be assumed that they were alive to their 
own interests, and that they would not 
have accepted a sum considerably below 
the value of the property in which they 
were interested. On the other hand, there 
is the very cogent argument that the plaint* 
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iffs were undoubtedly liable for the satisfac¬ 
tion cf the decrees outstanding against 
them. Not only this, but they were liable 
for mare than a Jrd share in those decrees, 
although only their £rd share in the prop¬ 
erty was alienated. The decrees in ques¬ 
tion were not joint y against the plaintihs 
and their two uncles, but jointly against 
them and one uncle in each case. The 
decrees amounted to no less than Rs. i , 55 ° 
of which plaintiffs were liable for at least 
Rs 775. Their complete release from lia¬ 
bility for the sum of Rs. 400 was, therefore, 
a proceeding very materially in their in¬ 
terest. As against this, the learned Counsel 
for the respondents has quoted J<*gdip 
S ngh v. Narai i Si gh (1) and Choghatla 
v. A so Mai {2) Those rulings, how¬ 
ever, can clearly be distinguished 
from the present ease. They relate to 
cases in which a deceased proprietor was 
bound by customary rules in respect o! 
ancestral property, and it was held that, 
where he had himself made no charge upon 
that ancestral property, its aUenation 
could not be said to be in the interests 
of his heirs. The pieseut case is entirely 
different. The parties are not governed 
by custom, but by Hindu I,aw, and we 
are not dea ing with ancestral land held 
by a Muhammadan agriculturist, but with 
shop property left by a deceased Hindu. 
There is not the least doubt that that prop¬ 
erty was liable to be attached in execution 
of decrees outstanding against the de¬ 
ceased Attar Singh, and that it was 
actually so attached. Nothing has been 
put forward to show by what other means 
the plaintiffs could have escaped from 
satisfying the decrees against their father. 
In other words, they were bound to lose 
the property in suit at some time, and 
it appears to me that they lost it in the 
m>st favourable cireurndances possible. 
I must hold that the sale was in the minors' 
interests. It does not follow, however, 
Irom the above t iat the plainti is cannot, 
in equity, claim to be re-possessed of the 
property alienated by their de facto guar¬ 
dians, but it is clear beyond any shadow 

(1) 15 ind. Cas. 856 , 160 P. \V. R. 1912; 4 P 
R. 1913; 173 P. h. R. 1912. 

(2) 17 Ind. Cas. 371; 30 P. R. 1913; 27c P. I«. 

R. 1914} 312 P, W. R. 191** 
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ol doubt that section 41 of the Speciiie 
Relicf Act must apply to the present case 
as well as the established principle that 
he who seeks equity must do equity. It 
is urged by the learned Counsel lor the 
appellant that the plaintiffs must re-pay 
to the vendee, on assuming possession, 
the total amount irom which they escaped 
liability by reason of the transaction in 
suit; or, in other words, their half share 
of the fill decrees outstanding against 
them, or Rs. 775. I am unable entirely 
to follow' this argument. I cannot see 
why the vendee should benefit by a transac¬ 
tion in which he was, in no way, interested 
and which exclusively concerns the plaint¬ 
iffs and their creditors. It appears to 
me, however, that the vendee is equitably 
entitled to recover from the plaintiffs 
their propottionate share of the considera¬ 
tion for the sale. I, therefore, accept 
this appeal to the extent that the plaintiffs 
be given a decree for possession of Jrd 
of the shop in suit, provided that they 
pay to the defendant Sundar Singh within 
one month from the date of this order 
the sum of Rs. 400. In view of the plain* 
tiffs'miLority, I maintain the original order 
of the i rial Court which directs that parties 
shall bear their own costs in the original 
suit. The plaintiffs, however, will pay 
the costs of the defendant, Sundar Singh, 
in both the appellate proceedings 

Appeal partly accepted. 

K. S. D. 
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Present: —Mr. Justice Lindsay and 
Mr. Justice Sulaiman. 

RAM CHARAN LAL— Plaintiff— 

Appell nt 

versus 

RAGHUBIR SINGH and others 
—Defendants—Respondents. 

Civil Procedure Code ( Act V of 1908), O. X VIT, 
r. 2, 0 . IX, r. 13, scope of—Defendant entering 
appearance—Praver for adjournment—Case de> 
cidcd oh merits — Lx parte p roccedi ngs% 
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On a proper interpretation of O. XVII. r. 2 
of the Civil Procedure Code a Court cannot pass a 
judgment on the merits under that rule under 
cover <i the words ' ‘make such other order as it 
thinks fit." [p. 381, col. 2.] 

Phul Koer v. Harhtnat Ullah Khan, 29 Ind. 
Cas. 5531 37 A. 460; 13 A. L. J. 679, followed. 

There can, strictly speaking, he no ex payte 
proceedings against any defendant who has en¬ 
tered an appearance and filed a defence, [p. 389, 
col. i.] 

In a suit for possession of land, all the defendants 
combined to file a written statement, issues were 
framed and a date fixed for the evidence of the 
parties. "When the case came on for hearing 
only one defendant, JR. was present who asked 
for an adjournment. The Court made an order 
that If R. would deposit a certain sum 
of money within two hours, the adjourn¬ 
ment would be allowed. The money was 
not paid. Then, after taking the plaintiff's 
evidence, the Court decreed his suit. Another 
defendant, D, then applied under O. IX, r. 13, 
Civil Procedure Code, to have the decree set aside: 

Held, that, although strictly speaking there 
could be no cx parte proceedings against a defend¬ 
ant who has eutcred an appearance and filed a 
defence, yet under the circumstances as the Court 
could not have delivered a judgment under 
O. XVlI, r. 2 of the Civil Procedure Code, it must 
be deemed to have taken action under O. IX of 
the Code and its judgment and decree should be 
treated as ex parte proceedings liable to be set 
aside under O. IX, r. 13 of the Code. [p. 389, 
col. a.] 

Enatulla v. Jiban Mohan Roy, 23 Ind. Cas. 
7691 41 C. 956: 18 C. W. N. 775* 19 C. Iy. J. 
535, referred to. 

First appeal from a decree of the 
Additional Subordinate Judge, Maiti- 
puri, dated the 23rd December 1920. 

Mr. Nchal Chand, for the Appellant. 

JUDGMENT. —This is a plaintiff's appeal 
arising out of a suit for possession of certain 
property. 

It appears that the property in question 
had been sold by Musammat Reoti Koer 
on the 29th November 1916 to one Chandan 
Singh. The case for the plaintiff was 
that Musammat Reoti Koer had no 
authority to sell this property as she had 
only the estate of a Hindu widow. 

Chandan Singh is dead and {^represented 
on the record by his sons and grandsons. 
The defence put up to the suit was that 
Musammat Reoti Koer was full owner 
of the property under a Will executed 
by her husband in her favour. 
We have to deal, iu the first instance, 
with the history of the suit in the Court 
of first instance. 

It seems quite clear that after the plaint 

had been filed summons were issued to 
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the defendants and n date was fixed for 
first hearing and for framing of issues, cj 

It is not disputed that the defendants 
all combined to file a written statement 
embodying the defence to which we have 
just alluded. Issues were framed and 
a date was fixed some months ahead 
for final disposal of the case, the parties 
being directed to have their evidence in 
Court upon the date so appointed. 

The case came up before the Additional 
Subordinate Judge ou the 3rd of September 
1920. On that date one of the defendants 
Raghubir Singh, (defendant No. 1) was 
present in Court. The Pleader who ap¬ 
peared for the defendant was also pre¬ 
sent. He informed the Court that he had 
no instructions to defend the case.. Raghu¬ 
bir Singh asked the Court to adjourn the 
case for certain reasons and the Court 
made an order that if Raghubir Singh 
would deposit a sum of Rs. 100 in two 
hours an adjournment would be allowed. 
Tixis order was not complied with by the 
defendant, Raghubir Singh. 

The defendant, Dam bar Singh, who is 
defendant No. 4, was absent on this date. 

What happened then was this. The 
Subordinate Judge took the evidence 
which had been produced by the plaintiff 
and as there was no evidence on behaff 
of the defendant he disposed of the case 
at once coming to findings upon all the 
issues which had been framed. The re¬ 
sult of his proceedings was that he gave 
the plaintiff a decree for possession an 

for mesne profits; . 

After this decree has been passed Dam 
Singh, who was absent on the date on 
which the suit was. decided, appeare 
before the successor-in-office of the 
ordinate Judge who. had decided the cas- 
aud made an application to hare 
decree set aside, the application being treareu 

as one under O. IX, r. 13. . . 

Dam bar Singh supported his a PP u . 
tion by an affidavit alleging that on 
date in question he had been ill a d una 
to attend the Court and to enforce 
presence of his witnesses. 

Notice having been issued to P^JS 

tiff the latter filed a counter-affidavw* 

The Subordinate Judge, after considerm* 
the affidavits tendered by both P 

came to the condtudon that the to* 
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decree should be set aside and exercised 
his power for that purpose. . After the 
decree had been set aside certain evidence 
which was put forward by the defendants 
was received on record and the result 
was that the second judgment was passed 
in favour of the defendants. The final 
judgment dismissed the plaintiff’s suit 
with costs to the defendants. The plain¬ 
tiff now appeals and the first point which 
has been raised on his behalf is that the 
Court below was not competent to set 
aside the earlier decree under the pro¬ 
visions of O. XI, r. 13. 

We have, in the first place, to consider 
what was the state of affairs, when the 
Subordinate Judge passed his judgment 
on the 3rd of September 1920. 

It seems clear, from what has already 
been set out, that on that date he hod 
before him a case which fell within the 
puiview of O. XVII, r. 2. 

We think it is right to say that there 
can, strictly speaking, be no ex parte pro¬ 
ceedings against any defendant who has 
entered an appearance and filed a defence. 
That to our mind is clear from the pro¬ 
visions of O. IX. O. der XVII, r. 2, applies 
to the particular case where the hearing 
of the suit had been adjourned and where, 
on the adjourned date, the parties or any 
of them fail to appear. 

In that case O. XVII, r. 2, enables the 
Court, if it so chooses, to deal with the 
case as being one under O. IX or to make 
such other order as it thinks fit. 

It has to be considered here that there 
is nothing in the judgment of the 3rd 
September 1920 to indicate that the Ad¬ 
ditional Subordinate Judge was dealing 
with the case under O. IX. No mention 
of the provisions of O. XVII, r. 2 or of 
O. IX is made in the judgment and the 
contention, therefore, is that the decision 
was really a decision on the merits and 
that the decree which was based upon 
this judgment could not be set aside by 
an application made under O. IX, r. 13. 

There has been a great deal of conflict 
of judicial decisions regarding the inter¬ 
pretation of the provisions of O. IX and 
0 ..XVII, We_ have, however-, to notice 
a decision of a Bench of this Court which 
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is reported as Phul Koer v. Hashtnat Ullk 
Khan (1). It was there held that 01. 
the proper interpretation of O. XVII, r. 2, a 
Court cannot pass a judgment on the merits 
under cover of the words “ make such 
other order as it thinks fit." The learned 
Judges of this Court were of opinion that 
the other order here referred to cor.Id only 
mea: an order for fuithei adjournment. 

In the present case no order for further 
adjournment was made and a judgment 
was in fact delivered and it seems to us, 
therefore, that under the view of law' taken 
by the learned Judges of this Court it must 
be deemed that the Additional. Subordi¬ 
nate Judge was in reality . taking action 
under O. IX and that his judgment and 
decree should be treated as ex parte pro¬ 
ceedings. If that is so, then there can 
be no doubt that Dambar Singh was en¬ 
titled to apply to the Court under O. IX, 
r. 13 to have this ex parte decree set aside. 
We agree with the view' of the law' which 
was taken by a Bench of the Calcutta High 
Court in Enatulla v. Jib an Mohan 
Roy (2). 

So much for the first and second grounds 
of appeal. Coming to the merits, the 
case for the ; ppellant here is that the 
defendants w'ere not entitled to.succeed 
inasmuch as there w r as no admissible evi¬ 
dence before the Court to show that Mir da 
Bal, the husband of Musanimat Reoti 
Koer, had left a Will in her fuvour consti¬ 
tuting her the full owner of the property 
in dispute. 

This plea is based upon the fact that the 
defendants were not able to produce 
in Court the oiiginal Will in favour of Mu- 
sanimat Reoti Koer. It is proved that on 
the date fixed for the first hearing of the 
case the defendants filed a certified 
copy of the Will obtained from* the R' gis- 
tration Office. 

In ordex^to ascertain whether secondary 
evidence of the Will was allowable evid nee 
was taken, and we have the itab n?ent 
of one Sundar Tal, a Patwan'. He was 
one of the attesting witnesses of the Will 


(1) 29 Inch Cas. 553j 37 A. ^to\ 13 A. L. J. 
679. 

(2) 23 Ind. Cas. 7691 41 C. 95^1 18 C. W. N, 

7751 *9 c. If. J. 535*; * 
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and deposed to its due execution. He 
stated that, after the death of the testator, 
the oiigtnil Will came into the possession 
of one Din Dayal who was the brother 
of Musammat Reoii Koer and who act d 
as her Mukhlar. Sunder Dal further de¬ 
posed that Din Dayal was dead and that 

no other members of the fami!v either 

* 

of Re<di Koer or of her husband were now 
in existence. 

In these circumstances, 1 he learned 
Judge of the Court below thought that 
a sufficient foundation had been laid for 
the admission of secondary evidence and, 
as he rightly observes, it was hardly possible 
for the defendants in this case who are 
the legal representatives of the transferee 
of the property to produce the original 
Will which was made by Minda Lai. 

We are satisfied, therefore, that the judg¬ 
ment of the Court be’ow cannot be attacked 
on this ground. 

The last ground taken in the memorand¬ 
um of appeal is that on a proper construc¬ 
tion of the Will Musammat Rc oti Koei 
was not the ;.bsoiute owner of the prop¬ 
erty in dispute. Hiving read the docu¬ 
ment we think there can be no dispute 
as to this matter. The Will, in our (.pi¬ 
nion, clearly constitutes Musammat R( oti 
Koer the full owner of her husband’s prop¬ 
erty after his death. The result, there¬ 
fore, is that the appeal fails and is c'.ismissc d. 
We make no order as to costs as the 
respondents have not been represented 
before 11s. 

K. s. d. & N. 11. Appeal dismissed. 


MADRAS HIGH COURT. 

Ci vie Revision Petition No. 397 

or 1922. 

April 19, 1923. 

Present : —Mr. Justice Devadoss. 

D. K. KANNISA— Defendant—* 

PETITIONER 

versus 

DEVICHAND— Peaintiff 
—'Respondent. 

Maritas Small Cause Court Rules, O. XX X V I I, 
v. 1 —Suit on pro-note—Summons in Point No. 13— 
Direction to file application to dejend three days 
before hearing, legality op. 
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A direction in a summons in Form No. T3 issued 
to the defendant under O. XXXVII, r. 1 of the 
Madras .Small Cause Court Rules that the applica¬ 
tion for leave to defend the suit must he filed 
in the Office of the Registrar and copies thereof 
must he served on the plaintiff or his Pleader 
not later than three clear days before the date 
of hearing is unreasonable and invalid, [p.391, 
cols. 1 & 2.] 

In the absence of any provision giving power 
to the Court to extend the time fixed in the sum¬ 
mons or any provision compelling service of notice 
sufficiently early to enable the defendant to comply 
with the direction, the direction in the summons 
must be held to be ultra vires and a Court acts 
without jurisdiction in enforcing such a direction, 
[p. 392, col. 2.3 

Rules framed for the guidance of Courts of 
Justice should exhibit a greater degree of reason¬ 
ableness and fairness than the rules and bye¬ 
laws made by statutory bodies, [p 392, col. 1.] 

Stiles v. Galmski [Nokes v. Corporation of 
Islington}, (190,}) 1 K. B. 615; 7^ L. J. K.B. 485; 
90 L. T. 437; 32W.R.462; 68 J. P. 183; 2 L. G. R. 
341; 20 T. L R. 219, Arlidge v. Islington 
Corporation, (1909) 2 K. B. 127, 78 L. J.K. B. 
553; 100 L. T. 903; 7 L. G. R. 649; 73 J. P. 301; 
25 T. L. R. 470, Johnson v. Croydon Cor¬ 
poration, (1886) 16 Q. B. D. 708, 55 L. J M. C. 
117; 54 L. T. 295; 50 J. P.487, Quaz e Mahmudar 
Rohm an v. Sarat Chandra Dutt, 5 C. W. N. 250, 
British India Steam Navigation Company Limited 
V. Sharafally, 70 Iud. Cas. 888:44 M. E- J 100; 17 
E. \V. 705; (1923) A. I. R. (M) 435, considered 

In the case of small causes expedition and 
saving of time are aimed at in framing the rules, 
but the rules should not be such as to make them 
impossible of compliance in some cases, however 
honest and bona fide may be the attempt of a 
party to comply with them, [p.391, col. 1.] 

Petition, under section 115 of Act V 
of 1908 praying the High Court to revise 
an order, dated 8th May 1922 of the Court 
01 Small Causes at Madras, in U. C. S. 
No. 22 of 1922. 

Mr. S. Vcn'katarama Aiyar, for the 

Petitioner. 

Mr. P. C. Sundaram A ly an gar, amicus 
curisc, for the Respondent. 

JUDGMENT.— 1 his is an application 
under section 115 of the Civil Procedure 
Code to revise the decree of the Court of 
Small Causes, Madras, in U. C. S. N). 22 of 
1922. 

The facts are these: The plaintiff brought 
a suit on a promissory-note executed by 
the defendant. Summons in Form No 13 
was served upon the defendant on 3 r( * 
May 1922. He applied for leave to defend 
on 5th May 1922. The hearing of the case 
was fixed for the 8th May 1922. The 
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learned Chief Judge rejected the applica¬ 
tion for leave to defend on 8th May as 
not having been 1 filed ' three clear days 
before the date of hearing and decreed 
the plaintiffs suit. The defendant lias 
preferred the civil revision petition. 

Ihe plaintiff does not appear to oppose 
the petition. It is contended that the 
direction contained in the summons is 
ultra vires and the decision, therefore, 
of the learned Judge is without jurisdic¬ 
tion. The d recti on in the summons 
is: “ Leave to appear may be obtained 
on application to the Court supported 
by affidavit showing that there is a de¬ 
fence to the suit on the merits or that it 
is reasonable that he should be allowed 

to appear in the suit. The day-.... 

of.19..is fixed for your ap¬ 
pearance before.Judge of this 

Court and the said application and affidavit 
must be filed in the Office of the Registrar 
end copies thereof must be served on the 
plaintiff or Iris Pleader not later that three 
clear days before the said date.” 
Order XXXVII, r. 1 (1), 0 f the 

Rules of tne Court of Small Causes, 
Madras, reads thus: “Ad su’ts upon 
Bills of Exchange, hundis or promissory- 
notes, may, in case the plantiff desired 
to proceed hereunder, be instituted by 
presenting a plaint in the form prescr bed. 
The summons shall be in Form No. 13 
in Appendix I and it shall not be necessary 
to serve a copy of the plaint on the de¬ 
fendant.” Rule 2 (1) is “ The Court 
shall, upon application by the defendant, 
give leave to appear and to defend the 
suit, upcn affidavits which disclose such 
facts as would make it incumbent on the 
holder to prove consideration, or such 
other facts as the Court may deem suffi¬ 
cient, to support the application.” The 
question now is whether the direction 
in the summons that an application for 
leave to defend must be filed in the Office 
of the Registrar and copies thereof must 
be served on the plaintiff or his Pleader 
not later than three clear days before the 
said day is valid or not. In the first 
place, there is no provision that summons 
should be served upon the defendant 
sufficiently early to enable him to apply 

three clear days before the date of hearing^ 


If the summons be served on the morning 
of the day of hearing giving no opportur.it> 
to the defendant to comply with the direc¬ 
tion contained in the summons, could his 
right to apply for leave to defend be taken 
away. There is nothing in the rules 
which prescribes the penalty for not apply¬ 
ing within the time fixed. In the case of 
applications coming under Art. 159 of 
the Limitation Act, the period is ten days, 
and the time begins to run from the date of 
the service of summons. But in this r ase 
the rule makes no reference to the date 
or to the time of the service of the sum¬ 
mons, but insist upon an application lor 
leave to defend being filed three clear days 
before the date of hearing. There is no 
remedy open to the defenda.it if he is 
not served so as to give sufficient time 
to apply three clear days before the date 
of hearing. Though Form No. 13 is sanc¬ 
tioned by O. XXXVII, r. i, yet one has 
to see whether a direction given in the 
summons or a time fixed for doing an 
act by the Court is reasonable or unreason¬ 
able. If the rules provide for an ex¬ 
tension of time for proper reasons, the 
direction would not be unreasonable- 
but where it gives no option to the Court 
to give relief in cases of real hardship 
where the defendant is not to blame it 
cannot be held to be reasonable. No 
doubt, in the case of small causes expedi¬ 
tion ai.d saving of time are aimed at in 
framing the rules; but the rules should 
not be such as to make it impossible of 
compliance in some cases however honest 
ana bona fide may be the attempt on the 
part of the defendant to comply with the 
rule. As the plaintiff did not appear, 
1 asked Mr. Suudaram Aiyangar to argue 
the case as amicus curios for the respondent 
and he did his work very satisfactorily. 
He has drawn my attention to the cases 
reported as Stiles v. Galinski [Nokes v. 
Corporation of Islington] (1), Arlidge v. 
Islington Corporation (2) Johnson v. 


(1) (1904) 1 K. B. 6151 73 L. J. K. B. 485I 

90 L. T. 4371 52 W. R. 462: 68 J. P. 183; 2 Iy. G. 

R. 3411 20 T. L. R. 219. 

(2) (1909) 2 K. B. 127; 78 L. J. K. B. 553: 

1001 h . T. 9031 7 I<. G. R. 649; 73 J. P- 3 °U 2 5 

T, L« R. 47 ° 
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Croydon Corporation (3). Those are the definition 


t* 9 2 3 


vroyaon Corporation (3). Those are the 
cases in which the Court held that rules and 
by-laws made bv statutory bodies should 
be reasonable : otherwise, they would be 
ultra vires and Void. In the case of rules 
framed for the guidance of Courts of Justice 
one should look for a greater degree of 
reasonableness and fairness. He drew 
my attention to a casein Ottazie Mahmudar 
Rohman v. Sarat Chandra Dull (4) in 
which Stanley, J., sitting as a 'ingle Judge, 
held that he had no power to extend the 
time prescribed for filing an application 
for leave to defend a suit under Chapter 
XXXIX of the Civil Procedure Code of 
1882. lhe learned Judge quoted section 
4 of the old Limitation Act and held that 
he had no power to extend the time. He 
distinguished a case decided by Pontifex, 
J., in which that learned Judge extended 
the time for-filing an application for leave 
to defend on the ground that,-" as the de¬ 
fendant lived at Peshawar, the time within 
which the defendant might obtain liberty 
to appear and defend should have been 
28 days instead cf 10 days, the time con¬ 
tained in the orm described in the Fourth 
Schedule to the Code." I L British India 
Steam Navigation Company Limited v. 
Sharafatly (5) a Bench of this Court held 


definition of the word Code in O I 
(a) r. 4 (2). Though Form B is according to 
r. 1 of O. XXXVII, it cannot helm 
to form part of the rules. If the direction 
as regards the filing of an application for 

ofo e mwi ,S inten i ed to be made-part 
O. XXX\II, r. j, it .should have been 

made clear and a provision should have been 
made L meet cases where the defendant 
corld n >t possibly have three clear days 
owing to the service on him within three 
days of nearing. Taking all the circum¬ 
stances into consideration, I held tnat 
the direction in the summons is unreasonable 
and, therefore, utha vires and the Corrt 
b> complying with an illegal rule has 
acted without jurisdiction. 

I, therefore, set aside the order of the 
learned Chief Judge and direct him to 
restore the case to his file and to receive 
the application for leave to defend and 
to dispose of it according to law. 

I he costs of this application will be 
borne by the plaintiff. 

v * K - v * Order set aside . 


that, as the Small Cause Court was open 
on certain days during the vacation for 
the receipt of plaints, petitions and other 
papers, the Court could not be treated 
as closed, and an application for appeal 
to the Full Bench which could have been 
filed on the days the Court was open, could 
not be filed alter the close of the vacation. 
Though section 148 of the Civil Procedure 
Code, Madras, which is a new section giving 
power to a Court to extend any period 
of time fixed or granted by the Court for 
doing any act prescribed or allowed by 
the Code has been extended to Small Cause 
Courts yet, the learned Judge had no juris¬ 
diction to extend the time fixed in the 
summons by the Court for filing an appli-? 
cation for leave to defend by reason of the 


(3) (1886) 16 Q. B. D. 708; 55 b. J. M C 

n 7 ; 54 L. f. 295; 50 J. p. 4 8 7 . 

( 4 ) 5 C W. N. 259. 

(5) 70 JM. Cam 888; 44 M. L. J. 100; ,, r 

w. 7051 (1923) A. I, K, m 43.% 
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Appeai/from the Bombay High Court. 

June 7, 1923. 

Present: —Viscount Halda- e. Lord 
Pliilfiniore md Lord Carson. 
ALCOCK, ASHDOWN AND COMPANY, 

Ltmited—Apfeeeants 

versus 

The CHIEF REVENUE AUTHORITY 
of BOMBAY— Respondent. 

Income Tax Act( VII 0/1918), s. 51.— Revenue 
Authority, duty of—Refusal to state case—High 
Court, whether can compel reference. 

When a capacity or power is given to a public 
authority, tnere may be circumstances which 
couple the power with a duty to exercise it. 
[p. 396, col. 1.] 

Julius v. Lord Bishop oj Oxford, (1880) 5 A. 
C. 214; 49 L J Q B. 577; 42 E. T. 546; 28 W. R. 
7261 44 J. P. 600, referred to. 

Under section 51 of the Income Tax Act* 
the Chief Revenue Authority is bound to 
state a case for the opinion of the High Court 
on the application of the assessee. In case the 
Revenue Authority improperly refuses to state 
a case, the High^Court can compel it to do--sou 

& 394 * °*>h 2.1 
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Chief Commissioner of Income Tax, Madras 
v. Northern Anantapur Gold Mines, Limited, 64 
Ind. Cas. 682; 44 M. 718; 14 L. W. 108; (1921) M. 
W.N. 502; 4 * M. L. J- 177 . overruled 

Appeal from the Bombay High Court 

'dated 21st October 3920. 

Messrs. ClausOn, K. C., U alter and Cyril 

King, for the Appellants. 

Messrs. A.M. Dunne, K. C .. and K. 

Hills, for the Respondent. 

JUDGMENT. 

Lord Phillimore. —This is an appeal from 
an order made'by the High Court of Judi¬ 
cature at Bombay on the 2ist October 
1920, discharging with costs a Rule nisi 
directed to the Chief Revenue Authority 
of Bombay, whereby the authority was 
called upon to show cause why he should 
not be ordered to refer to the Court for its 
decision certain questions stated in Ex¬ 
hibit D to a petition presented to him, or 
in the alternative why he should not hear 
and determine according to law the appli¬ 
cation of the petitioners. 

The following is the matter in dispute. 
The applicants for the Rule, Alcoek, Ash¬ 
down and Company, Limited, the present 
appellants, were called upon under the 
Indian Excess Profits Duty Act, *9*9, 
to make a statement of their profits for 
the year 1918. Under the powers given 
them by the Act they elected to have the 
standard of their profits ascertained upon 
an average of the four years 1913, 1914. 
1916 and *917. They thereupon made 
a return of the average capital and the 
average profits of these four years and of 
their capital and profits for the year 1918, 
whereby they purported to show that the 
•percentage of .profit for 1918 was not in 
excess of the average profit on the average 
capital of the four standard years; and they 
claimed, therefore, to be exempt from 
excess profits duty. 

The Collector of Income Tax, however, 
made an assessment Cupon them whereby 
he brought out their excess profits at up¬ 
wards of 17 lacs of rupees, on which a 
50 per cent, duty would have to be paid 
after same minor deduction had been made 
and he required the payment of this duty 
by three instalments. 

The appellants appealed to the Chief 
Revenue Authority, and their appeal was 
heard, on the 3rd August 1920. At the 
hearing*of that appeal, -Counsel for the 


appellants asked the Authority to state 
a cp.se for the opinion of the High Court, 
and by letter dated the 5th, their agents 
set out the quest 1 ons upon which they 
desired the case to be stated. In the mean¬ 
while, and apparently before this letter 
had reached the Authority, he , by letter 
dated the 5th, informed them that at the 
hearing lie had confirmed the assessment 
made by the Collector of Inc me Tax. 

In his letter he further said that it had 
been decided that as the law was quite 
clear on the point, it was unnecessary to 
refer the case to the High Court. 

On the 11 tli August the Authority sent 
an answer to the agent’s letter of the 5th 
—which, by some accident, is referred 
to as dated the 4th. This answer was 
to the following effect:— 

“I have the hoi our to state that 
the appeal was finally decided by me on 
the 3rd instant. A reference to the High 

Court was deemed unnecessary. 

“In calculating the income liable to duty, 
income from investments excluded from 
business capital has been specifically ex¬ 
cluded. This is added as, from your letter 
under reply, you seem to be under some 
misapprehension and think that such in¬ 
come has also been charged with duty." 

Thereupon the appellants obtained 
the Rule nisi. In their petition to the Chief 
Revenue Authority they had made the 
following averment:— 

“T 1 e Collector has disregarded the first 
proviso to section 6 (1) of the Act, and has 
held that the investments of the petitioner 
did not form part of the business capital 
of the petitioner, notwithstanding that 
under section 6 fi) (b) (Hi), under which 
the petitioner is to be assessed, the in¬ 
terest on such securities is to be brought 
into account and, notwithstanding the 
nature of the petitioner’s business. The 
Collector has arrived at his assessment by 
a compromise which is not justified by the 
provisions of the Act.” 

The application for the Rule was support¬ 
ed by an affidavit of which the following 
are material passages:— 

“During the war it was impossible for 
Messrs. Alcock, Ashdown and Company, 
Limited, to expand their business by the 
erection of new buildings and it was im¬ 
possible for them to obtain plant, maclii- 
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ore part of their profits which were bona 
fid retained in the said business for the pur¬ 
pose of expanding the same had to be re¬ 
tained in the form of cash and investments 
pending such time as they were able to 
expend the same for the purposes afore¬ 
said. In addition to sucli accumulated 
profits the said cash and investments in¬ 
cluded Rs. 22,07,984-5-3, which the 
Company owed. 

“On the 31st December 1917 their cash 
and investments amounted to Rs. 23,70,478 
and on the 31st December 1918 to 
Rs. 50,13.786. 

“By the 31st December 1919, the said 
item of cash and investments had been 
reduced to Rs. 3 -. 77*535 mid now stands 
at the sum of Rs. 30,15,292." 

And there was a further submission that 
an allowance of 6 lacs was the allowance 
of an arbitrary figure. 


O11 showing cause, the Authority exhi¬ 
bited to an affidavit copies of “the deci¬ 
sions in other words, the reasons for 
the decisions , of the Primary Revenue 
Authority and of the Chief Authority on 
appeal. From these it appears that both 
the Revenue Authorities had purported 
to follow the principle of construction laid 
down by them in a previous case, whereby 
they had arrived at the conclusion that 
in calculating capital, only the capital 
actually employed in the business was to 
be taken into account; that in this case the 
Income Tax Collector found that 50 lacs 
of rupees were invested in securities 
or kept as fixed deposits in other concerns, 
that in his view this money was money em¬ 
ployed in those concerns and not in the 
business of the Company, that from the 
statement of the representative of the 
appellants it appeared that at the most 
about 16 lacs would be required in the near 
future for the expansion of the business, 
that the whole of it could be safely dis¬ 
regarded in computing capital employed 
in the business, but, however that might 
be, he (the Collector) had taken an arbit¬ 
rary figure of about 6 lacs which he thought 
might be regarded as captital temporarily 
set aside but required for business purposes, 
and regarding the rest as capital not t 0 be 

employed th« business; bad reduced 


the capital from over 56 lacs to about 16 
and therefore \ rought out a huge profit! 

1Jie Chief Revenue Authority, while 
generally agreeing and confirming, said 
that he considered the Collector’s allow¬ 
ance of 6 lacs was liberal. 

When the matter came on for argument 
before the High Court , the first question 
to be decided was whether the Court had 
any jurisdiction to order the Authority 
to state a case. This was argued before 
the High Court upon the language of sec¬ 
tion 51 of the Indian Income Tax Act of 
1918, which is made, by the Excess Profits 
Duty Act, applicable also to cases under 
this Act. But in the case prepared for 
their Lordships’ Board and in the argument 
before their Lordships, the objection to the 
jurisdiction was put more broadly. The 
High Court of Bombay in considering this 
point merely applied itself to the ques¬ 
tion whether or not the Authority had 
a duty in the circumstances to state a 
case. But as the point was rasied before 
their Lordships, it took the form of saying 
that even if the Authority had a duty, 
the Court could not require him to exercise 
it; and for this purpose reliance was placed 
upon the well-known general purview of 
Indian legislation which excludes matters 
of revenue from the consideration of the 
ordinary Civil Courts, the principle being 
exemplified in the case of Spooner v. Jud - 
dow (1), decided in the year 1850, and upon 
section 106 (2) of the Government of India 
Act, and, lastly, upon a recent decision of 
the High Court of Madras, given since this 
case was before the Court of Bombay, Chief 
Commissioner of Income Tax, Madras v. 
Northern Anantapur Gold Mines, Limited (2). 

Upon the point thus broadly stated, 
their Lordships have no difficulty in pro¬ 
nouncing a decision. To argue that if 
the Legislature says that a public officer, 
even a Revenue Officer, shall do a thing, 
and he without cause or justification re¬ 
fuses to do that thing, yet the Specific 
Relief Act would not be applicable, and 
there would be no power in the Court 
to compel him to give relief to the 

(1) 4 M. I. A. 353} 6 Moo. P. C. 2571 Per i 7 
O. C. 392; 1 Sar. P. C. J. 363; 18 E. R. 7341 *3 
R. 682; 4 Ind. Dec. (o. S.) 258. 

(2) 64 Ind. Cas. 682; 44 M. 718; 14 L. W, x° 8 i 

(19*1) M. W, N. 302J 41 Mf L. J. * 77 1 
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subject, is to state a proposition to which 
their Lordships must refuse assent, bec- 
tin 45 of the Specific Relief Act enables 
any of the three High Courts to make 
an order requiring any specific act to be 

done or forborne.. by any 

person holding a public office whether ot 
a permanent or a temporary nature, or 
by any Corporation or by any Court of 
Judicature," provided that "such doing or 
forbearing is, under any law for the time 
being in force, clearly incumbent on such 
person or Court in his or its public charac¬ 
ter, or on such corporation in its corporate 
character, " and subject to other certain 
conditions not material to this case. 

It is true that the section is not to autho¬ 
rise the High O-urt "to make any order 
which is otherwise expressly excluded by 
any law for the time being in force." The 
excluding law is suggested to be the already 
cited clause in section 106, sub-section (2j, 
of the Gover ment of India Act, which 
is in the following terms:— 

"The High Courts have not and may not 
exercise any original jurisdiction in any 
matter concerning the revenue, or concerning 
any act ordered or done in the collection 
thereof according to the usage and prac¬ 
tice of the country or the law for the time 
being in force." 

In their Lordships' view, the order of 
a High Court to a Revenue Officer to do 
his statutory duty would not be the exer¬ 
cise of "original jurisdiction in any matter 
concerning the revenue," and the. latter 
part of the clause need not be considered, 
for the proceedings in this case had not to 
do with the collection of the revenue, 
but with the preliminary assessment to 
ascertain what that revenue was. 

There remains, however, the question 
which was also considered by the High 
Court of Madras, though rather as a branch 
of the question on which their Lord ships 
have just pronounced their decision than 
as a separate point in itself, and which 
was considered by the High Court of Bombay 
in the present ca.se and in another case 
which has recently been before their lord¬ 
ships. This question the Bombay Court 
determined adversely to the Chief Reve¬ 
nue Authority , holding that there would 
be under section 5 1 of the Income Tax 

Act a duty to state a case if a point of law 


arose. Here it is necessary to refer some¬ 
what in detail to the p ovisions of the two 
Acts. Section 15 of the Excess Profits 
Duty Act. 1919, says that the provisions 
of various sections, including section 51, 
"of the Indian Income Tax Act, 191^, 
shall apply , with such modifications, if 
any, as may be prescribed, as if the said 
provisions referred to excess profits duty 
instead of to income-tax, and every officer 
or authority exercising powers under the 
said provisions may exercise the like power 
under this Act in regard to excess profits 
duty as lie or it exercises in regard to in¬ 
come tax under the said Act." 

Section 51 of the Indian Income Tax 
Act must be set out at length:— 

"51. (1) If in the course of any assess¬ 
ment under this Act or any proceeding in 
connection therewith other than a pro¬ 
ceeding under Chapter VII, a question 
has arisen with reference to the interpre¬ 
tation of any of the provisions of this Act 
or of any rule thereunder, the Chief Reve¬ 
nue Authority may, either on its own 
motion or 011 reference from any Revenue 
Officer subordinate to it, draw i p a state¬ 
ment of the case, and refer it, with its own 
opinion thereon, to the High Court, and shall 
so refer any such question 011 the appli¬ 
cation of the assessee unless it is satisfied 
that the application is frivolous or that a 
reference is unnecessary. 

“( 2) If the High Court is not satisfied 
that the statements contained in the case 
are sufficient to enable it to determine the 
questions raised thereby, the Court may 
refer the case back to the Revenue Authority 
by which it was stated, to make such addi¬ 
tions thereto or alterations therein as the 
Court may direct in that behalf. 

"(3) The High Court upon the hearing 
of any such case shall decide the questions 
raised thereby, and shall deliver its judg¬ 
ment thereon containing the grounds on 
which such decision is founded, and shall 
send to the Revenue Authoiity by which 
the case was stated, a copy :>f 
such judgment under the seal of 
the Court and the signature of the 
Registrar ; and the Revenue Authority 
shall dispose of the case accordingly, or 
if the case arose on reference from any 
Revenue Officer subordinate to it, shall 
forward a copy of judgm^t to such 
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officer who shall dispose of the case con- the power is reposed to exercise that powef 
formably to such judgment. when called upon to do so." 

“(4) Where a reference is made to tlie In their Lordships’ view, always suppos- 
High Court on the application of an as- ing that there is a serious point of law to 
sesSee, costs shall be in the discretion of be considered, there does lie a duty upon 
the Court." the Chief Revenue Authority to state 

It is said that, though under this section a case for the opinion of the Court; and. 
the Chief Revenue Authority may, if he if he does not apprkiate that there is such 
thinks fit, draw up a statement cf the case a serious point, it is in the power of the Court 
and refer ic to the High Court, lie is not to control him and to order him to state, 
bound to do so, even on the application a case, 
of the person to be assessed, it he is satis¬ 
fied that the application is frivolous or that So far their Lordships are in agreement 
the reference is unnecessary , nid that the with the High Court. There remains the 
authority has ir the present cr se shown question which has led to this appeal. Lhe> 
that he is satisfied th..t the application High Court has apparently considered) 
was frivolous and the lefercnce was an- that there is no serious point of law in- 
necessary. volved in this case. It was, indeed, con- 

Their Lordshi.'s, however, agree with tended by Counsel for the respondent that 
the Bombay High Court that this is too the H'gh Court had accepted the position 
narrow a construction of the section. Take, that there was a question of law and then 
first, the case which is last in the clause, had gone on to decide it adversely to the 
If the assessee applies for a case, the Ap- appellants; but their Lordships think this 
thority must state it, unless he can say contention inadmissible. If there is a. 
that it is frivolous or unnecessary. He is point of law, it ought to be decided in a 
not to wait for the Court to order him to regular manner and upon proper materials; 
do it; it will be a misfeasance and a breach and here it should be said that the manner 
of the statutory duty if he does not do it. is not regular and that it is at least doubt- 
Put that case aside. The rule here is ful whether the materials are complete* 
supported upon the earlier part of the sec- Their Lordships must, therefore, consider 
tion. No doubt that part does not say whether the High Court should have order- 
that he shall state a case, it only says that ed a case to be stated. This, as it appeared 
he may. And as the learned Counsel for to the learned Chief Justice, depended 
the respondent rightly urged, “may" does upon the question whether the Chief 
not mean “ shall". Neither are the words Revenue Authority had reasonable, 
“it shall be lawful" those of compulsion, grounds for being satisfied that a reference 
Only the capacity or power is given to the was necessary. This is not quite the. 
Authority. But wlie 1 a capacity or power way in which their Lordships would P ut 
is given to a public authority, there may it. But. to proceed: In the view of the 
be circumstances which couple with the Chief Justice profits not employed m 
power a duty to exercise it. To use the the business are not capital for the purpose 
language of Lord Cairns in the case of 0 f this Act, and profits intended to be 

Julius v. Lord Bishop of Oxford (3). employed in the business are not, therefore,. 

"There may be something in the nature necessarily to be treated as capital, and 
of the thing empowered to be done, some- finally, whether profits are or are not em- 
thing in the object for which it is to be ployed in the business is a question of fac 
done, something in the conditions under to be determined by the Authority. Faw- 
which it is to be done, something in the c:tt, J., agreed, and held that it was no 
title of the person or persons for whose shown to be clearly incumbent on tne* 
benefit the power is to be exercised/which Chief Revenue Authority to refer these 
may couple the power with a duty, and questions to the Court, and that he ha 
make it the duty of the person in whom reasonable grounds for being satisfied ha 

the reference was unnecessary. 

Quite* recently, in the case 

Lighting Improvement Qompanyi 


of GuS 


k (3) (1880) 5 A, C, 214J 49 If. J. Q. B. 5771 A * h. 

T, 54$1 *3 W, K« 7**1 44 J* W 
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v. Commissioners of Inland Revenue (4) 
before the House of Lords, a decision has 
been given on the English Excess Profits 
Act, tiie terras of which so far as they differ 
are less favourable to the present appellant 
than the terras of the Indian Act. In 
this case the House decided against the 
tax-payer that the question whether capi¬ 
tal placed in a particular investment was 
capital employed in the business or was 
not, was not a pure question of fact upon 
which the decision of the Income Tax Com¬ 
missioners would be cor elusive but was 
a question of law or of mixed law and fact, 
the decision of the Commissioners upon 
which would be open to review; and accord¬ 
ingly it was reviewed, and judgment was 
given against the tax-payer that the par¬ 
ticular investment in qestion did not form 
part of the capital of the business. 

It follows that the decision of the Au¬ 
thority in this case could not be held to be 
conclusive as a decision upon a mere ques 
tion of fact. Nor did the Chief Revenue 
Authority or Ins subordinate so treat it. 
They treated it as a matter of principle 
and refer to their judgments in a previous 
case as laying down the principle, that is, 
laying down the law upon the subject. 

In their Lordships' view, an important 
question of law upon the construction of 
the Statute is involved. This may be most 
tersely expressed by asking the question, 
what are the interest-bearing securities 
which form part of the assets of the busi¬ 
ness and are, therefore, to be treated as part 
of the capital; and one guide in arriving 
at this conclusion may well be the differ¬ 
ence of language between the later Indian 
and the earlier English Act. 

It is true that these are not Acts of the 
same Legislature, and that the Indian 
Legislature and the draftsman whom it 
employed may have thought it unnecessary 
to introduce provisions like those contained 
in paragraphs 8 and 12 of Part I of the Fourth 
chedule of the English Act, and may have 
.meant no variation from the scheme of the 
• English Act when it and he introduced 
the words “securities" and spoke of interest 
:on certain securities as being profits from 
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the business. Too much stress, therefore, 
should not be laid on these differences. 
At the same time, it is noteworthy that the 
Indian Act takes notice of the English Act 
in Schedule I, paragraph 4 ; and the Court- 
may come to the conclusion that the 
reason for the differences between the two 
Acts is not a mere difference of drafting, 
but a deliberate variation due to the differ¬ 
ent conditions under which business is 
carried on in India and in England. 

On the whole, their Lordships think 
that the Chief Revenue Authority should 
have been ordered to state a case, and they 
will humbly advise His Majesty that this 
appeal should be allowed, and that the Rule 
nisi should have been converted into an 
order absolute in the terms of the first al¬ 
ternative expressed in the Rule nisi, and 
that the appellants should have their costs 
in the Higli Court and before this Board. 

K - s - D - Appeal allowed. 

Solicitors for the Aj ] ellant :—Me.-srs. 
Rawle, Johnstone & Co. 

Solicitors for the Respondent '.—The 
Solicitor , India Office. 


PESHAWAR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

First Civil appeal No. i of i 1920. 

June 20, 1923. 

Present:— Mr. Pipon, J. C. 

Maulvi MAZIUDIN —Plaintiff— 

appellant 

versus 

HASSAN KHAN and others—Defend¬ 
ants—Respondents. 

Custom — Will—Muhammadzais of Charsaddai 
District Peshawar—Disinheritance of sons—Will- 
whether valid. 

Under the custom obtaining among Muhammad 
zais of ChaTsadda Tahsil in the Peshawar District, 
a Will which completely disinherits the sons of 
the testator is, ipso facto, invalid, [p. 401, col. 2.) 

hirst appeal from an order of the Sub- 
Judge, Charsadda, dated the 25th No¬ 
vember 1919. 

Maulvi Alif Din, for the Appellant. 

Mr. Saaduddin Khan, K. B„ for the Re¬ 
spondents. 
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JUDGMENT. —The parties to tins case being double that of the share of each 
are Mrhammadz is oi tue Charsadda daughter. The bequest, however, to the two 
Tahsil in tie Peshawar District. The surviving sous, Mohsan Khan and Hass an 
' isp te relates tc the ^state «i Najaf Khan, was qualified by the conditions that 
Khan, deceased, who was a large pioprietoi they could not succeed unless they first 
owning land in a number of different vil- repaid a sum of Rs. 21,000 to the.estate 
lages in the Charsadda Tailed. which, it was recited in the Will, their 
He was twice married. By his first father hail advanced to them. They were 
wife he had three sons and three daugli- made liable t, pay this sum to each of the 
ters, and by his second, three daughters, beneficiaries including th e mul >walli Mazi- 
His second marriage was contracted many uddm according to the prop rtionate share 
years after the first when he was already bequeathed to each beneficiary, and in the 
an old man. He died on the 2 nd of November event of the sum not b^ ng sc, paid, the es- 
ic,i6 at a very advanced age. On the ifith tate bequeathed to Mohsan Khan and 
of October 191b he executed a detailed Will Ha-si Klian was to remain mortgaged to 
disposing of the whole of his estate. The the other beneficiaries. On the death of Najaf 
execution of this Will is admitted. It was Khan, however, Mohsan Khan and Hassan 
registered on the 17th of October 1916. Kha succeeded in obtaining possession of 
On Isajaf Khan’s death Ills surviving the whole of the estate. The first person to 
heirs were Mohsan Khan and Hassan come into Court was the widow Musamrnat 
Khan, sons by his first wife, Musamrnat Naqiva Begam. On the 18th of December 
Habiba. widow of Hussain, another son by 1917 she Edged a suit for possession of the 
the first wife who predeceased Najaf Khan, land described in the Will as her property 
three daughters by the first wife, three by dower for her share in the estate asbe- 
daughters by the second, and one surviving queatherl to her by the Will and for pos- 
widow. namely, Musamrnat Naqiya Begam, session of the share of Mohsan Khan and 
the second wife. The W ill recited that 33 Hassan Klian as mortgagee of their interests 
jaribs of land had bee 1 given to Musamrnat under the last clause of the Will which I 
Naqiya Begam in dower during the testa- have dealt with above. The suit was re- 
tor's lifetime, and that this area was already sivted by Mohsan Khan and Hassan Khan 
her property and was, therefore, excluded who were supported by their own sisters, 
from the operation of the Will. The land • Througlio t this litigation, indeed, the par- 
granted in dower to the first wife was refer- ties have divided themselves into two 
red to, the testator admitting the rights distinct sections, namely, the children by 
of her sons to Jtlis of it and asserting that the first wife against the children by the 
Jth had reverted to the testator himself, second. As might have been expected, 
The dower granted by the testator to the Maziuddin, the brother of Musarnma 
widow of his deceased son Hussain on her Naqiya Begam, is on the side of his sist 
marriage was also referred to. The and her children. The validity of the Wi 
residue of the estate was divided into three in that suit was contested on a Lur “^ e . 
portions. One portion, which was allocated 0 f different grounds. It was pleaded tha 
to certain specified villages, was bequeath- the testator was, at the time, of unsoun 
ed to what purported to be a waqf or re- mind, and that he was acting under undue 
ligio *s endowment. Maulvi Maziuddin, who influence. It was also pleaded tha u 
is the brother of the deceased’s widow valid waqf was created by the instrumeu » 
Musamrnat Naqiya Begam, was constituted and that it exceeded the restrictions up 
the mutawalli of this endowment under the the power of will making imposed by ci 
Will, tut the conditions prescribed were tom upon the community to which 
not those generally binding in the case of parties belonged. The District Judge 
waqf property, as the mut awalli was speci- tried the case, held that the testator v- 
fically given an unrestricted power of alien- of sound mind, but was acting under u 
ation. The remaining 2-3rds of the estate influence, and that the Will y ias mva 1 
was bequeathed to the natural heirs of the this reason. He also held that he ^ 
testator, all the surviving sons and daugh- in question could not be validly 
ters succeeding and the share of each son by the Will* He further disallow 
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samnat Naqiya Begam’s claim to the prop¬ 
erty described in the Will as having been 
previously gifted to her in dower, and he 
held that the charge of Rs. 21,000 imposed 
upon the estate bequeathed to the two sons 
was invalid and illegal. On these findings 
he dismissed the suit. Musawmat aqiya 
Begam appealed to the Divisional Court. 
The Divisional Judge, in the course of a 
somewhat cursory judgment, dealt only 
with the question as to the validity of the 
Will and the waqf under Muhammadan Taw 
and, finding that the Will was, in thisrespect, 
valid, reversed the finding of the District 
Judge and decreed the claim both to the 
dowered property and the bequeathed estate. 
He concurred, however, in the finding 
that the charge of Rs. 21,000 upon the son’s 
share was invalid. He omitted to adjudi¬ 
cate upon the question of undue influence 
and gave no reasons for his reversal of the 
District Judge's finding that the alleged 
B" t in dower had never been made. Against 
this finding both sides appealed to the 
Judicial Commissioner. The appeals were 
dealt with by the Officiating Judicial Com¬ 
missioner, Mr. Copeland, in a detailed and 
e.osely reasoned order dated the 27th of June 
I9I 9. He overruled the findng of the Divi¬ 
sional Court that the dower of landed proper- 
y was valid, but allowed the cla m in respect 
ol a house alleged to have been gifted to 
Musammat Naqiya Begam in dower. He 
agreed with tne concurrent finding of the two 
Courts be ow that the charge of Rs. 21,000 
against the sons share was invalid. O11 
the question of undue influence he found 
that uudue influence had not been proved 
and that the Will, so far as this contention 
was concerned, was not invalid. It wa<= 
already clear that the suit by Musamthat 
Naqiya Begam was, to a great extent, 
a test case for the more important claim 
which would eventually have to be made by 
Ma/iudin. As r eg aids the validity' oi the 

} e< *” ect au(1 t},e appointment of Mazi- 
udclin as mutwalh , Mr. Copeland ex¬ 
pressly avoided passing a final decision, 
n consider mg the question whether the 

the r»orf^ va u d Under the custom governing 

P ar ^ ies > fie confined himself to its effect 

* he widow, and he quoted a ruling of 
this Court, North-West Frontier Pr 0 - 

yince Jud |ci al Record N. 66 as authority 

lox the view that a part of a Will could be 


upheld without necessarily upholding the 
whole. He remarked ‘ in respect of the 
widow aim the daughters, the Will, 
in my opinion, does not go beyond 
what is sanctioned by the custom 

of the Muhammadzai tribe, but 

in respect of defendant No. 10 (Maziuddin) 
it very probably does. However, all that 
has got to be decided finally in the present 
suit is as to whether the bequest in favour 
of the plaintiff is valid." Both sides en¬ 
deavoured unsuccessfully to get this judg¬ 
ment reviewed by the permanent Judicial 
Commissioner, Mr. Rennie. On the 6th 
of October 1919 Maziuddin came forward 
with the present suit for possession of the 
Jrd share bequeathed as waqf under the 
^ ill. the trial Court threw out the suit 
on the preliminary ground that the creation 
of a waqf was invalid under Suni Muham¬ 
madan Taw unless possession was delivered 
b\ the donor. An appeal was preferred 
by the plaintiff to the Judicial Commis¬ 
sioner, who held, following the authority 
of the Priv> Council as laid down in 
Baqar Ah Kh i • v /!// uonan Ara 

Begam (i), that the creation of a ivaqf 
by testamentary disposition and without 
deli\en of immediate possession was valid. 
On this finding he decreed the plaintiff’s 
claim on the 5th of May 1920. The defend¬ 
ants then applied for review 011 the ground 
that the bequest had been attacked in the 
irial Court on many other grounds besides 
that upon which the Judicial Commissioner 
had alone adjudicated. My predecessor, 
Mr. Rennie, accepted the application to 
review Ins order and,recognizing the valid¬ 
ity of the defendants' contention, ou the 9th 
ot July 1920 remanded the case to the 
Inal Court under Q XIJ, r. 23 for 
decision upon its merits. The presiding 
officer of that Court had meanwhile been 
changed. On the 28th of November io?i 
the new presiding officer dismissed the 
smt. Against the dismissal of the suit 

Maziuddin has preferred the appeal which 
is now before me. 

The judgment of the Trial Court now 

under . ppeal cannot be regarded as very 

satisfactory. The findings of the Court 

amount to (1) that no aaqf was created 

by the Will, (2) that a Muhammad* 

. . „ _ _ 
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zai proprietor cannot, under custom, 
disinherit sons and that the effect 
of the Will iji suit is to (disinherit 
them; (3) that tiie waqf is invalid because 
possession was not de ivered, and (4) that the 
suit in respect of the waqf will not lie because 
permission for its institution has not been 
obtained under the provisions of section \2 
Civil Procedure Code. It may be re¬ 
marked at once that the third of th'.-c 
grounds cannot possibly be defended. 
The finding completely ignore* t l e fa< t 
that this issue had been finally derided b\ 
Mr. Rennie in his order of the sth of May 
1920 and could not be re- >pencd• It is 
not, aeain, denied by the 1 ospondents 
011 this appeal that tin- -|th finding, that the 
institution of the suit required permission 
under section 9 2, Ci il Procedure Code, 
is clearly wrong. The main ground upon 
which this appeal is argued is that the 
creation of the j caqf in suit is \ add b\ the 
custo u obtaining among the parties. It 
involves also the question of the restric¬ 
tions upon the power of testamentary be¬ 
quests among Muhammadzais of the Chai- 
-sidda Tahsil. If the restriction hitherto 
recognized by Courts which disallows the dis¬ 
inheritance of sous, is to be accepted as 
binding, the appellant falls back upon the 
contention that the provisons of the Will 
in suit do not amount to disinheritance. 

I do not propose to review the judicial 
precedents extend ing over many years which 
concern the power of Will making among 
Pathans in general in the Peshawar District 
and in particular among the Muhammadzal 
tribe, because I have recently had occasion 
to do so at great length in the case of A bdu 
M man v. Musammat Faroqa* decided 
by me on the 3rd July 1922 and published as 
North-West Frontier Province Judicial 
Record No. hi. That ca c e also related to 
Muhammadzais of the same tract, and it 
has been quoted by both sides on the present 
appeal in support of their respective conten¬ 
tions. It is clear from the enquiry which 
was made in this case in the Trial Court, that 
we have really no precedent dealing with 
the question of the creation of waqf by 
Will am. ng Muhammadzais. Admitting 
that the power to create a waqf by 
Will exists under Muhammadan Taw, 
validity of a testamentary bequest of this 

73 Cm. 79 —[ 
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nature by a Muhammad zai proprietor 
must turn upon the wider question of his 
power under custom to make a bequest to 
an outsider in the presence of sons. My 
recent ruling quoted above has laid down 
with finality certain propositions the cor¬ 
rectness of which has not been shaken by 
any arguments adduced in the present 
appeal. One is that the power of 
a sunless proprietor to dispose of the 
whole of his estate by Will tends to be far 
more unrestricted than that of a proprie¬ 
tor with male issue. Another is that when 
a testator has surviving sons, he is not com¬ 
petent entirely to disinherit minor ro.is or 
major sous who are not guilty of disloyalty 
or disobedience. No disloyalty or dis¬ 
obedience has been alleged in the present 
case. I remarked at the conclusion of that 
judgment that'‘ I have already stated that 
I am inclined to think that no restriction 
exists upon the testamentary power o‘ a 
Muhammadzai proprietor except that which 
prohibits, in certain circumstances, the 
disinheritance o r sons. This wider question, 
however, is not at issue in the present suit, 
and the above can only be legarded as an 
obiter dictum: ’ The learned Counsel for the 
appellant has referred to this remark and 
to the general tenor of the judgment m 
support of the theory of the “ absolutism 
of Patkan ownership and the presumption 
that arises that restrictions upon testa¬ 
mentary bequest are either non-existeni 
or are in process of disappearance. An - 
other authority for this general Im¬ 
position is the case of Ftrdaus Kha» 
v. Shah Sowar• decided by me ori the 
1st of May 1922 and published as North 
West Frontier Province Judical decora 
No. 107. Now, whatever be te 
trend of those rulings, they both re ?°S, 
in unequivocal terms, the existence 
restriction which definitely fallows tire 
complete disinheritance of sons. V, 
fore, it can be shown hr the P**®* “£ 

that the Will in suit amounts, mlac^ 
disinheritance of the sons, W»U any 

be treated as invalid, quite mJj 

question of the creation 
creation of that waqf m *tse go efl 

the disinheritance. If ** 

against the appellant, it will be mm , 

for melto ^indic ate upon aayjg iderjg,-. 
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tion, and indeed such an adjudication 
would be more appropriately left to a suit 
in which such an issue is its substantial 
ratio decidendi. 

An exa uination of the provisions of the 
Will shows beyond a doubt that the creation 
of the alleged waqf is not really a religious 
endowment at all. It is, no doubt, res judi¬ 
cata that Najaf Khan was not, in m 'king 
the Will, acting under undue influence. At 
the same time, it is perfectly obvious that 
he was, in his old age, completely in the 
hands of his second wife Mnsammat 
Naqiya Begam. The so-called mutiwalli 
of this alleged waqf is Mnsammat Naqiya 
Bega n's brother who was shown, in the 
suit brought by her, to have himself drafted 
the Will. Nothing has been shown to es¬ 
tablish that Najaf Khan, during the 
whole of his lifetime, ever in .de a charitable 
donation of any kind, or that he was at any 
time particularly religious minded, or 
inclined to devote his patrimony to religious 
purposes. The provisions of the waqf 
which he purported to create, are such as 
are pnma facie entirely inconsistent with 
a religious endowment, if they are not direct¬ 
ly contrary to the pr .visions of Mu¬ 
hammadan Law. It will be observed 
that the mutwalli is placed under no res¬ 
trictions of any kind. He is not obliged 
to give any account of his stewardship 
and he is even given an unqualified power 
of alienation. Paragraph 467 of Tyabji’s 
Principles of Muhamm'dan Law has been 
quoted by the learned Counsel for the appel¬ 
lant as showing that the declaration of a 
waqf may validly include the power of 
alienation. At the same time, I have been 
shown no authority for the view that a 
waqf can include an unrestricted power of 
alienation by a mutawa li unless t is at least 
qualified by some provision which insists 
that such alienation must be for the bene 1 t 
of a religio s trust and a guarantee that the 
1 ioceeds must be pro >er]y exp nded uf.<n 
religio s purposes. There is nothing in the 
present Will to this effect except a somewhat 
vaguely expressed pious hope that the 
mut walli will devote the income to reli¬ 
gious purposes. In other woras, I consider 
that the learned Counsel for the re¬ 
spondents is justified when he describes 
this provision of the Will by the somewhat 
strong expression that there is no genuine 
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waqf but merely aclumsy device to divert 
the estate from the natural he ; rs to the 
brother of the testator's favourite wife. It 
is, in fact, abundantly clear that such a 
criticism is fully justified. Now, it lias 
been snown by evidence upon the record and 
by the discussion of this subject contained 
in Mr. Copeland’s order of the 27th of June 
1919. that the total value of the share be¬ 
queathed to the two sons is not more than 
about Rs 16,000. Thisshareis encumbered 
by the Will with a charge of Rs. 21,000. The 
details of this latter su n given in the Will 
are in themselves suffi:ient to show that it 
is purely fictitious. There is not the least 
evidence as to the receipt of any poition 
o this sum by the sons, nor is there any 
precedent for the view that when a 
father has expended certain monies upon 
the marriages of his sons, such expenditure 
should form a natural charge upon the 
estate which he lias bequeathed to them. 
In fact this charge of Rs. 2i ,000 can only be 
regarded as nothing more or less than a 
device tj prevent the sons ever obtaining 
possession of their share. Fro 11 a financial 
point of view it is cleat that they would 
be better advised to leave their estate 
in the hands of the other heirs in preference 
to redeeming it by the payment of an ex¬ 
orbitant sum out of all proportion to its 
value. I must definitely hold, therefore, 
that the provisions of the Will amount, 
in effect, to a direct disinheritance of the 
testator's two sons, and that, under the 
custom obtaining among the parties, a 
Wi 1 which completely disinherits sons is 
ipso facto invalid. The question as to whe¬ 
ther it is, nevertheless, possible to accept 
the creation of the waqf irrespective of this 
charge does not appear to me to arise. It 
is true thatthis Court has already validated 
a portion of the bequest to Mnsammat 
Naqiya Begum and has accepted the pro¬ 
position that a portion of the Will can be 
upheld without necessari.y invali ting the 
whole. At the same time, that portion 
of the Will which constitutes the creation 
of the waqf the sole subject-matter of 
the present suit, is inseparably bound up 
with the actual disinheritance of the sons 
and is the pr me factor which contributes 
to that disinheritance. It appears to me 
that to attempt to validate any portion 
of the provision relating to the waqf to 
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narrow its scope or to define it by quali¬ 
fications, would be nothing more or less 
than to re-construct an entirely new Will 
lor the testator. No Court has authority 
to deal witli a Will in this manner, and I 
consider that, so far as regards the creation 
of the 7oaqf and the interest of the present 
appellant, the Will must be treated as 
absolutely invalid. On this finding the 
suit must fail and was rightly dismissed. 
I, therefore, dismiss this appeal with costs. 

K. s. d. Appeal dismissed. 

CALCUTTA HIGH COURT. 

Appear from Original ' >rder No. 317 

of 1920 with Rule No. 667 of 1920. 

Tuly 27, 1922. 

Present:— Sir Lancelot Sanderson, Kt., 

Chief Justice, and Justice Sir Thomas 

Rich .rdson, Kt. 

F iNINDRA NATH ROY-Judgment- 

Debtor- Appellant 
versus 

BHOLA DASSI DEBI— Opposite Pa.-ty 

—Respondfnt. 

Constr tclion of document —Deed of gift —General 
words conveying property —Subsequent limitation 
to particular property—Natural meaning of words 
employed. 

A deed of «»ift by a Hindu state 1, “ I give to 
my daughter the un er.uentio led properties worth 
Rs. 393; namely, the properties described in 
Schedule (£a) ml the noaey- ending business 
mentioned in Schedule {kha) below 'rom t 11s 
day s te s lall be competent to realise from the lebt- 
ors under notes of hail or b> 1 Is. -tc., t ie principal 
with interest either amicably or b • law suit." 
The 3che iule (ka) gave certain lanls, " Cultivated 
in nij jote —Value Rs. 299. ” T ie Schedule (kha) 
gave, “ A uouuts due from various persons on 
accou it of mane -lending bus ness :—Out of the 
same Rs. 100 due from N. inder 1 inartgage-b >nl." 
The deed wo ml ip by saying, “ This deed of gift 
is executed in res >ect of Rs. 399. biing t ie value 
of thi pr >pertics of Schedule (%a) aid tie dues 
from debtor mentioned in Sc ledule (kha).” It 
was coin non gr >und that the words, "cult vated 
in nij jole —\ r alue Rs. 299," in Schedule (*a) an 1 
the words, " Out of tie sa ne Rs. roo d ie from Ni 
under a mortgage-bond, ’’ were interpolated 
by or with the authority of the donor after the 
remainder of the leed was written. The conten¬ 
tion of the daughter was that these t .0 massages 
were inserted in the deed for the purpose of ascer¬ 
taining and specifying the sta up duty which was 
pay ible in respect of the deed, and that tae deed 
in fict transferred to her all the debts w lich were 
due in r '9p.»ct of the none -lend ng business : 

Hel>, reje tin the contention, that the at ’iral 
aido >vious mean ngof the d -ed w .s that the donor 
i itsrriel t> make a gift of the one particular 
^ebt specified i.i the deed, namely the d bt due 


from N. an 1 not of all the debts due in respect of 
the money-lending business. 

Appeal against the decision of the First 
Subordinate Judge. Burdwan, dated the' 
31st July 1920. 

Babu Go pend r a Nath Das, for the Appel¬ 
lant. 

Babu Tarakeswar Pal Chowdhry, for 
the Respondent. 

JUDGMENT. 

Sanderson, 0. J.—This is an appeal 

from a judgment of the learned Subordinate 
Judge, First Court, Burdwan in reference 
to an application under section 47 and 0. 
XXI, r. 2 of the Code of Civil Procedure 
by the judgment-debtor, Phanindra Nath 
Roy. . It appears that one Trailokya Nath 
Bnnerjee had obtained a decree against 
the judgment-debtor, and Bhola D^ssi 
Dsbi, who is one of his daughters, desired 
to execute the decree and the judgment- 
debtor objected that she had no title 
to execute the decree and further argued 
th it the amount of the decree had been 
paid with the exception of a small sum 
of about Rs. 50. 

Tae miii question in the appeal, namely, 
whether Bhola D t ssi Debi was competent 
to execute the decree, defends upon a deed 
of gift which was executed by her father 
on the 12th Magh 1325 B. S. The learned 
Subordinate Judge held, upon the con¬ 
struction of this deed, that the d bt due 
from the judgment-debtor under the decree 
was assigned by the donor to us daughter 
and lie consequently decided that point 
against the judgment-debtor, who is 
the appellant in this Court. 

That deed after referring to the 
fact that tae donor had made t*vo 
separate deeds of gift in favour ot 
eldest and his youigest _ daughter 
provides as follows:—“ I being highly 
satisfied with your deep regard and nurs¬ 
ing and service for me, give unto yo u 
my second daughter, of my free will, the 
u ider-mentio ed properties, w urh R s - 399 » 
namely, the remaining properties described 
in schedule k 1) below, cultivated in n\j jote 
aid the money-le .ding business, etc., 
mentioned in Schedule (khi) below. You 
being vested in my rignts from this day, do 
continue to ho'd and enjoy the properties 
with great felicity, either in nij jot or oy 
letting them out to tenants down to yuur 
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heirs with power to alienate by gift or sale, 
etc., and getting your a .me registered as 
owner in respect of tne rent-free properties 
and by payment of cesses etc. To tnis 
neither T nor any body else s 10II b_ com¬ 
petent to raise any objection From tiiis 
day you shall be c unpetent to re dise from 
the debtor> under notes of hand or bonds 
etcetra the priucip tl with interest either 
amicably or by law suit ”. 

The Schedule (k.i) dealt with the immove¬ 
able properties setting out the areas of 
the respective properties ; then the total 
whicu amounted to 12 bighas 9^ cUfahs. 
Then appear the words “ cultivated in 
nij jote —value Rs. 299 " It is common 
ground that the words—“ cultivated in 
nij jote — value Rs. 299 ” were interpolated 
in tiiis deed, after the remainder of it was 
writte by or with the authority of the 
donor. Tnen Schedule (khu) is as 
follows : — 

Amounts due from various persons 
on account of money-lending business: — 
out of the same Rs. ioo due from Netai 
Bashnab under a mortgage-bond.” Again, 
it is common ground that the words '• ut 
of the same Rs. ioo due from Netai B .ish- 
nab under a mortgage-bond," were inter¬ 
polated by or with the authority of the 
donor, after the remainder was written; 
and the 1 1st clause in tne schedule is as 
follows : — 

This deed of gift is executed in respect 
of 399 being tne value o tne properties 
of Schedule (ki) and tne dues from debtor 
mentioned in Schedule {kiX)” 

On the one hand, it lias b en argued that 
the ords in tiie body of tne deed are 
sufficient to transfer all tne debts wuicli 
were owing in respect of tne money lending 
business. On the otner hand, it has been 
argued that the words wnich are to be 
found in Schedule 1 mit the gift t, t ie one 
debt specified in -die Scnedule, namely, 
the one hundred rupees due from Netai 
Biisnnab under a mortgige-bo id. 

On behalf of the respondent it has been 
argued tnat the c.v o passages, waica I have 
mentioned as being interpolated, were 
inser ed in ti»e deed for tne purr-ose of 
ascert in. ig and specifying the stamp- 
duty wnich was payab e in respect of tnis 
deed. I am not prepared to accept the 
argument that the natural and obvious 


meaning of the words in the deed is not 
to be given *o t :1 em, merely because it issug- 
ested tnat the words nave been inserted in 
tne deeds for the purpose of ascertaining 
and specifying the stamp-duty which 
was to be paid. If that were the object 
of inserting the words in the deed, in 
my judgment, it ought to have been so 
stated. Further in tiiis particular case 
there is an additional reason why that 
argument should not be adopted, because 
I find that in the body of the deed the value 
of all the properties transferred, is stated 
to be Rs. 399; and in the last clause of 
Schedule (klu) it is again stated that the 
deed of gift was executed in respect of 
Rs. 399 being the value of the properties 
mentioned in both the Schedules. Con¬ 
sequently, in my judgment, that argument, 
in this case at all events, cannot be 
adopted. 

Tne words which are to be found at the 
e..d of the ast sentence but one in the deed 
of gift, “ From this day you shall be com¬ 
petent to realise from the debtors under 
notes of hand or bonds, etcetra, tne prin¬ 
cipal with interest, ” in my judgment 
obviously refer to the debts which may 
be owing in respect of the money-lend¬ 
ing business, a id in respect of the money- 
lending business only, nd that money-lend¬ 
ing business, no doubt, is referred to in 
tiie body of the deed; but it is referred 
to ia tn s vay; t ie money-lending business, 
etc., mentioned in Schedule (k-ia . So 
tiiit in order to ascertain wnat the donor 
intended to ransfer. it is necessary to refer 
to the Schedule. 

On reference to the Schedule, in my 
jud .meat, tne natural and obvious mean¬ 
ing of the words is, that the donor intended 
to make a gi t of tne one particular debt, 
specified therein, namely, the debt due 
from Netai Baishnab which he intended to 
transfer to his daugnter, tiie donee. The 
words “out of tne same Rs. I oo due from 
Netai Baishnab under a mortgage-bond “ 
in my judgment, having regard to the 
passage wnich preceded these words, 
mast mean that out of the amounts due 
from various persons ou account of mo ey- 
lendi g business the donor intended to 
give tne debt which was due from Netai 
Baishnab, namely, the sum of Rs. I oo. 
In my judgment that is the obvious mean** 
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ing of those words. The donor intended The letter marked Exhibit C, which is 
to limit his gift to that particular debt, in Narayan's own handwriting, conclusively 
I am confirmed in this construction by shows that he was not at Shatinandi on 
the sentence u hich follows; “and the dues the day on which it purports to have 
from ^ debtors mentioned in Schedule bem granted, viz., the 16th Magh 1326." 
( kha ).” The learned Yakil at our request On 1 >oking at that letter of the 18th Magh, 
referred to the original deed and fou d with great respect to the learned Judge, 
that the Bengali word for “debtor ’ was I do not understand how that conclusively 
in the singular, although it was suggested shows that Narayan could not have been 
that perhaps it might be used sometimes at Shatinandi on the 16th Magh. The 
in the singular and sometimes in the plural, letter is dated the 18th Magh and was 
But when we refer to the last sentence written from Kaniarpara. which we are 
but one in the body of the deed there we informed is about five miles from Shati- 
find the word “ debtors " and the Bengali naiuli. It does not seem to me impossible 
word in the original deed undoubtedly that Narayan, having been at Shatinandi 
was in the plural, bo that the donor, in on the 16th Magh, could have been at 
my judgment, intended to confine his Kaniarpara on the 18th Magh which was 
gift in respect of the debts to the particular only five miles a^ay; nor is there anything 
one specified in the Schedule. in that letter, which, as far as I can see, 

With great respect to the learned Sub- is inconsistent with his having been at 
ordinate Judge, I am unable to accept the Shatinandi two days previously. 

construction which has been put upon the It is not necessary to decide, and I do not 

deed. In my judgment the debt due from decide, the question whether the Rs. 100 
the judgment-debtor was not included referred to in the receipt of 16th Magh 
in the deed. That is sufficient for the 1326 was, in fact, paid or not, but I think 
disposal of this appeal; but having regard it right, having regard to the argumerts, 
to the fact that the learned Subordinate which have been addressed to us, to 
Judge did deal with the second point I mention this particular matter, 
think it desirable to refer to one matter with On the ground, with which I dealt in the 
respect to the second point. That arises fi rs t instance, in my judgment, the appeal 
in this way. It was agreed by both parties should be aPowed and the judgment of 
that Trailokya Nath Banerjee had in fact the learned Subordinate Judge set aside, 
realised Rs. ioo on this decree after the The objection on the first ground 
date of the deed. In my judgment that mentioned in the Subordinate Judges 
does not carry the matter much further, order is allowed and the execution 
because it is quite possible that the decree proceedings set. aside, 
being in his name he might have realised The appe lant is entitled to his costs m 
the amount and intended that it should this Court and in the Court of the Sub- 
be paid to his daughter. It is consistent ordinate Judge. We assess the hearing 
with that view, or with the view that he f ee in this appeal at one gold tnohur .' 
realised the debt on his own behalf. The Rule is discharged without costs. 

Then it was contended on behalf of the Richardson, J.—I agree. 

appellant that the further sum of Nt H . Rule discharged. 

Rs. ioo was paid and that a man named * - 

Narayan Cha dra Chakravarty, who was ALLAHABAD HIGH COURT, 

the son-in-law of the donor had given a Second Civil Appeal No. 100 of I 9 22 * 
receipt for that sum 0 f Rs. 100 on the 16th * July 5, 1923. 

Magh 1326 B. S. and the learned Judge Present : —Mr. Lindsiv and Mr. Justice 

came to the conclusion that that receipt Sulaiman. 

of the 16th Magh, to quote his own words, BHAIRO TEWARI— DEFENDANT— 

is “evidently a collusive document a n d I Appellant 

have not the least doubt that it was granted versus 

by him without any payment, with a view RAMNATH RAI—Plaintiff — 

to put forward a claim to the debts of Respondent. 

Trailokya on behalf of his wife Rajlakhi. Construction of document—Perpetual lease 
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Pent payable yearly- No right to eject tenant or 

enhance rent — Lease or sale. 

Where a document purporting to he a per 
petual lease of a ccrtainplot of land provided that 
the - lessee, generation after generation *ould 
be entitled to remain in possession of theleoscd 
property as pattadar and would have the right 
to have his name recorded in the revenue papers 
as tenant and perpetual pattadar , that lie would 

be liable to pay the rent reserved year after year 
and instalment after instalment and that m the 
event of the rent falling in arrears, the lessor 
would have all the rights of an owner with respect 
to its realizat on but that there would be no right 
to have the lease cancelled, the rent enhanced 

or to eject the lessee: . . 

Held, that as under the terms of the document 

the proprietary interest of the lessor had not 
ceased and the liability to pay Government re¬ 
venue rested on him, the document could not be 
construed as an out and out sale. [p. 405, col. 2.] 

Lalji Mi sir v. Jaggu Jiwari. 7 r Ind - Cas : 
930: 33 A. 104 \ 7 A. L. J. 1022 and Mohammad 
HiazKhan v. Mohammad Idrees Khan, 44 inu. 
Cas. 2271 16 A. L. J. 233; 40 A. 322. distinguished. 

Second appeal from a decree of the 
District Judge, Ghazipur, confirming that 

of the Munsif, Rasra. 

Mr .M.L. Agarwala, for the Appellant. 
Mr. Uma Shankar Bajpai, for the Res¬ 
pondent. 

JUDGMENT.— This is a defendant s appeal 
arising out of a suit to pre-empt two trans¬ 
actions, dated the 18th June I 9 I 9 an( l i-l ie 
1 6th September 1919, in the form of per¬ 
petual leases. It was conceded on behalf 
of the plaintiff that there was no custom 
of pre-emption with respect to leases but 
his case was that these transactions were 
in effect sale-deeds in the garb of leases 
and were, therefore, liable to pre-emption. 

On behalf of the defendant it was denied 
that these transactions were sale, trans¬ 
actions. It may now be taken as undisputed 
that if these transactions were sale trans¬ 
actions, then the defendants admit that 
they were liable to pre-emption. 

Both the Courts below, however, came 
to the conclusion that these two trans¬ 
actions were sale transactions and not 
leases. They accordingly decreed the suit. 
The defendant Bhairo Tewari has come 
' up in the appeal to this Court and on his 
behalf the finding referred to above is 

challenged. . 

Both these documents are similar . in 
their nature and it will be quite sufficient 
for our purposes to consider any one of these. 

The first one purports to be a perpetual 
lease of 5 bighas 5 blswas and 8 dhursiox a 


4o5 


premium of Rs. 493, the rent reserved being 
Rs. 5-5-0. The lease goes on to provide 
that the lessee, generation after generation, 
shall be entitled to remain in possession of 
the leased property as pattadar and would 
have the right to have his name recorded 
in the revenue papers as tenant and per¬ 
petual pattadar ; that he would be liable 
to pay the rent reserved year after 
year and instalment after instalment; 
In the event of the rent falling in arrears, 
the lessor would have all the rights of an 
owner with respect to its realisation, but 
that there would be no right to have the 
lease cancelled, the rent enhanced or to 
eject the lessee. 

According to the calculation made by 
the lower Appellate Court the Govern¬ 
ment revenue came to about 12 annas per 
big/ta and rent reserved at Re. 1 per bigha. 
It was on this calculation that the 
Courts below were of opinion that the 
rent reserved was a nominal one. 

In our opinion it is impossible to construe 
these documents as sale-deeds. 

It is clear that the lessor and his repie-, 
sentatives would for all time to come have 
the right to recover the rent reserved though 
it may be small. They would also under 
the law have the right of reversion in case 
the line of the lessees became extinct. 
As under the terms of this document the 
proprietary interest of the lessor has not 
ceased, there could possibly be no escheat 
to Government. The liability to pay 
Government revenue rests on the lessor, 
and it is difficult to see how lie can escape 
it. It is i .conceivable how at any future 
time it could be open to any of the repre¬ 
sentatives of the lessee to deny that the 
transaction was anything other than a 
lease or to refuse to pay rent. In spite 
of the direction as to non-enhancement 
cf the rent, it is clear that if, at the next 
Settlement, the Government revenue were 
to be increased tl e lessee would be bound 
under section 49 of the Agra Tenancy Act 
to submit to <m enhancement of rent 
or allow the lease to be avoided. So long 
as these rights are reserved to the lessor, 
it is impossible to hold that this trans¬ 
action is an out and out sale. It cannot 
be said that this document amounts to 
a deed of sale without also saying 
that the provision as to the payment 
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of lent was imenforcible. But it is not 
permissible for the lessee to urge 
this as it will be tantamount to pleading 
an agreement in variation of the terms 
of the registered document which section 
02 of the Indian Evidence Act prohibits. 

Tiie learned Vakil for the plaintiff has 
strongly relied on the case of Lulji Misir 
v. Jaggu Tiicari (i). The decision in tl at 
case, however, turned on the word 'intiqal ’ 
which was held to be comprehensive enough 
to include leases. In the course of the 
judgment there was a remark tli.it the 
transaction was in reality a sale. It is 
possible that the Court did not thereby 
mean anything more than that, for all 
practical purposes, it was a sale. 

In the case of Mohammad Niaz Khan 
v. Mohammad I drees Khan (2) the main 
consideration which influenced the judgment 
was that, although the question had been 
raised in the pleadings, and there was a 
clear finding by the First Court that the 
disputed transaction was a sale, the lower 
Appellate Court omitted to consider it. 
The case is really an authority for the 
vi ■ w that a Court is bound on the issue 
being raised to consider the real nature 
of the transaction. We do not think that 
it could have been intended that the rela¬ 
tion of the premium paid to the value of 
the property and the smallness of the rent 
would in themselves be sufficient to prove 
that the transaction was a sale and not a 
lease. In England pepper corn rents 
are well-known. 

Of course, it is possible to conceive of a 
case where, for instance, soon after the lease, 
there is a subsequent registered agreement 
giving up the right to recover rent or where 
the lease is followed by a surrender. The 
Court may then come to the conclusion 
that the two agreements were part and par¬ 
cel of one and the same transaction, name¬ 
ly, a sale. There may also be cases where 
a sale is clothed in the garb of a usufructu¬ 
ary mortgage, the money advanced be¬ 
ing equal to tue value of the property and 
the terms such as to allow interest to go on 
accumulating so tuat year after ye ir it be¬ 
comes more and more impossible to redeem 
it. Then, again, there may ostensibly be 

(1) 7 Jnd. Cas. 930; 33 A. 104; 7 A. L. J. 1022. 

(2) 44 lad. Cas. 2271 10 A, I,. J, 2331 40 A, 322. 


deeds of gift, where consideration is paid 
privately. It is obvious that in all such 
ca es the finding that .he transaction 
amounted to a sc le does n A involve any 
variation of the terms of the registered 
contract. 

Ti;e only ground 01. which the lower 
Appellate Court has proceeded is the cir¬ 
cumstance that a large premium has been 
paid and the rent reserved is very smc.ll. 
Ti.ere art no other circumstances on w] ich 
reliance has been placed. The inference 
^ — 1 ie lower ppellate Court that 

the document must be construed as a deed 
of sale cannot, therefore, be treated as a 
finding of fact. 

We accordingly allow this appeal, set 
aside the decrees of the Courts below, and 
dismiss the plaintiff’s suit with costs. 

k. .s. p. & n. h. Appeal allowed. 
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Present: —Mr. Justice PI illips and 
Mr. Justice Venkr.tr.subba Rao. 

RAMASWAMI IYER and others— 
Defendants—Appellants 

versus 

A. S. VENKATA RAM A IYER— 
Plaintiff—Respondent. 

Hindu Law — Joint family — Alienation by 
manager—Suit by co-parcener to set aside alien¬ 
ation — Rights and equities of alienee—Partition 
—Mesne profits. 

Under the Mit aksliara Low, an alienee from an 
undivided co-parccncr of a spccifc item of family 
property is entitled to ‘lie fern pr rtitfer of the 
family property and for an eqvitsth light ir 
partition to have that property assigred *° - 11 * 
alienor’s share if it is possible to do so consisten y 
with the rights of the other co-parceners. But 
such equity is not restarted 1c a mere r'ght to 
sue. Where a co-parcener lias sued fer recovery ol 
the property alienated by another co-parcener t 
for partition, the alienee, as a defendant, 
is ent tied to claim partition in that suit Us li 
and have bis alienor’s share ascertained wH e r e 
it can be conveniently done, without dicing 
parties to a separate suit, foes to avoid mult 
plicity of itigoticn [p. 4 1 2 ' col 2 ] 

Aiyyagari Venkalar<*-mmayya\. Aiyyaear* Ra m *“ 
ayya, 25 M. 600 (F li ), Chinmt Pillai ' • Kahtnu h 
Chetl*. g Inel. Cas. 596; 35 M. 47; (ion) i M. W. N* 
238; 9 M. L. T. 389: 21' at. L. J . 2. 6, Dcevd\aiv. 

Jugdeep Naraiti Singh, 1 C- 198; r C. L. R 4 $ 

I• A. 247- 3 Sar. P. C. J. 7.S0 3 Su*h P. C. J. 4 ° 8 ' ' ) 
Ind. Jur-6o4 - i Iud. Dec. (N. S.) 715 (P. C.) • 

Narain Sahu v. Ruder Perkash Musset, 10 C. 020 
II I, A. 26; 8 Ind. Jut, 2iif 4 Sa * 4 5101 
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5 Ind. Dec. (n. S., 420 (P. C ). Koia Balalbadta 

Patro v. Khetra Dots, 37 Ind Cas. 168; ?t M L. 

J. 2751 4 L- W. 99; (1917) 149. 

0/ v. Venka'a'atnntijuiv. 25 Ind. Cqs. 

c8> 39 M.265; 16 M. L. T. x81 • 27 M. L. T 4 OQ » 
5 iiW« Goundan v. Krishnamchari, 68 Ind. Cas. 
869! 45 M. 449! 3°M. L. T 217; 42 M. L. J. 372 * 
i5 L. W. 537- (1922) M. W. N. 269; (1922) A I. 
R. (M) 112, Pattikishore Kedarvath v. Jaivarayan 
Ramrachpal. 2° Ind. Cas. 958; 40 C. 966 (1913) 

M. W. N 661; 14 M. L. T. 163- 17 C.W.N.1189. 
18 C L. J. 237; 15 Bom L. R. 867; 11 A. L. J- 
865: 25 M L J 512; 10N.L. R.1U 0 I- A. 213 
(P C). Davud Beevi Animal v. Raniahushna 
Aiyar, 72 Ind Cas 81 1 17 L. W. 33 2 > 44 M. L. J* 
309; (1923; M W. N 202: 32 M. L. T. 263; (1923) 
A. I. R. (M.) 467 and Nattjaya Mudali v. Shati- 
tnuga Muda i, 22 Ind Cas. 555; 38 M. 684- 15 M. 
h. T. 186; (1914) M. W. N. 356; 26 M. I.. J. 576. 

cons dered. . . 

Where two out of thirteen Velies of joint family 
lands were improperly alienated by the manag¬ 
ing member of a joint family consisting of father 
and son, in a suit after liis death by his 
grandson, the only surviving co-parcener of 
the family, to set as de the alienation and 
to recover the property from the alienee: 


Held, that the alienor, who was a half 'l cur 
in the family, having been entit’ed to propcity 
at least equal in value to the property alienated 
—the family property being a great deal more 
than double the extent sold—, the alienee was 
entitled to have the whole of the alienated item 
allotted to his alienor's share and the plaintiff 
was not entitled to a decree to any extent ai d his 
6uit was, therefore, liable to be dismissed, [p. 4K , 
col. 2 ] 

A sale by the manager of a Hindu joint family 
Is not prinia facte void but is only voidable at the 
instance of the other members of the family, and 
where a co-parcener succeeds in setting aside an 
alienation and getting a decree for possession, he 
is not entitled to mesne profits prior to the date 
of plaint, [p. 410, col. 2.3 

Hanuntan Kamat v. Hanuman Mundur, 19 C. 
123! 18 I. A. 158; 6 Sar. P. C. J. 91; 9 Ind. Dec. 
(N. S.) 527 (P. C ), Sulbe Goundan v. Krishnanta 
chari, 68 Ind. Cas. 869; 45 M. 449; 30 M. L. T. 
217: 42 M. L. J. 372; 15 L- W. 5371 (1922) M. W. 
N. 269} (1922) A. I. R. (M.) 112, followed. 

Appeal preferred against a decree, dated 
the 2 nd December 1921, of the Court of the 
Additional Subordinate Judge, Tanjore, 
in Original Suit No. 11 of 1920 (Original 
Suit No. 47 of 1918 on the file of the 
Sub-Court, Kuinbakonam). 

Messrs. T. M. Krishnaswamy Iyer 
and A. Krisnnaswami Ayyar, for the 
Appellant.—It is well established that an 
alienee from a member of an undivided 
Hindu family of a particular item of prop¬ 
erty is entitled In equity to a partition 
of the family of the alienor and to lecover 

his alienor's share. 


Aiyyagarl Venkaiaratnayya v. Aiyyagari 
Ramayya d), Chitmu Pillai v. KatimuiJm 
Chet if (2) 

Where it is possible to assign the whole 
of the alienated property to the alienor's 
share, without prejudice to the other 
members * f the family such a c< urse will 
be adopted. 

The only short and narrow question 
here is whether it is necessary for the 
alienee to bring a suit hin;:el! or whether 
lie cannot set up his equitable right in 
defence in this suit itself. 

The decision of their Lordships of the 
Judicial Committee is an exact case in 
point, Ratnkishore KedarnatJiv. Jainarayan 
Ranvachpal (3), the principle ol which has 
been recognised and followed in a case 
in Davud Beevi Animal v. Ramakrishna 
Aiyar (4) which lays down that in a son’6 
suit to set aside an alienation by the father, 
ll:e alienee, as defendant, could ask fet a 
general partition in which the principle of 
equity should be applied and worked out. 

In the present case, the alienation was 
by the plaintiff's grandfather. Both 
plaintiff’s father and grandfather are dead. 
The total extent of family properties was 
about 13 Velies but tl e alienation was only 
o tw Vilies. Hence the grandfather was 
entitled to much more than 2 Velies for his 
share. There are no ether co-parceners 
or any other persons who have to be added 
as parties in a general partition s it. It 
would be inequitable to drive the defendant 
to a separate suit when no injustice can 
possibly accrue to any member by allowing 
the defendant to enforce his equity as 
defendant. 

The general principle of law is also 
clear that a defendant may by way of 
defence set up his equities and resist a suit 
based on a voidable transaction. See 


(1) 25 M. 690 (F. B.). 

(2) 9 Ind. Cas. 5961 35 M. 47! (1911) 1 M. W. N. 
2381 9 M. L. T. 3891 21 M. L. J. 246. 

(3) 20 Ind. Cas. 958; 40 C. 966? (1913) M. W. N. 
661 j 14 M. L . T. 1635 17 C. W. N. 11891 18 C. L. 
J. 237' 15 Bom. L. R. 8671 11 A. D. J. 8651 25 
M. L. J. 512; 10 N. L. R. 11 40 I. A. 213 (P. C.). 

(4) 72 Ind. Cas. 8 ij 17 D. W. 3321 44 M. L. J. 
309; (1923) M. W. N. 2021 32 M. I/. T. 2631 (19*3) 
A. I. Ri (M.) 467. 
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LakshmiDoss v. RoopLaul($) Mnt uhnnora 
Chetiy v. Anthony Vdayan ( 6 ). 

It has been held by the Full Bench 
that it is open to an attaching creditor 
as defendant to set up by way of quitab'e 
defence the invalidity of the a!it: ation. 
Ramasivami Chettiar v. MuVappa Rcddi r 
(?) also Clough v. Lon ,on & North U cstcrn 
Railway Company (8) and Rees . River Silver 
Mining Co. v. (9). 

Messrs. A”. Bhashyam Aiyangar and 
F. C. I te a Ragha. achariar, for the 
Respondent.—The decided cases in Madras 
establish the position that the right of the 
purchaser in a case where the alienation 
is not held to be binding, is only to obtain 
by a suit for partition his alienor's 
share. 

See Kota Balahhadra Pairo v. Kheira 
Doss do), Nan jay a Mudali v. Shanmuga 
Mudali (11), Maharaja of Bobbili v. Ven - 

katar o.mo.njulu (12). 

The position of such an alienee is not 
that of a tenant-in-common. He has merely 
an equity to stand in his alienor's shoes 
and work it out in a separate suit. His 
right can be no better than the alienor who 
has to bring a suit for a general partition 
of the family properties. It is on this prin¬ 
ciple that it was held in Maharaja of 
BobbiB v. Venkataramanjulu (12) that an 
alienee has no right to mesne profits. See 
Maharaja of Bcbbili v. Venkataramanjulu 
(12). 

The decision in Sub be G'undan v. Krish - 
namachari (13) is a case directly in point 
where it was held that the alienees as 
defendants were not entitled to compel 

(5) 30 M. 169; 17 M. E. J. 19; 2 M. E. T. 4 
(P. B.). 

(6) 24 Ind. Cas. 120; 38 M. 867: 29 M. E- J. 
617; 15 M. E. T. 361. 

(7) 59 Ind. Cas. 947; 43 M. 760; (1920) M. W. N. 
572; 39 M. E. J. 35 °i 28 M. E. T. 170; 12 E. W. 

475. 

(8) (1872) 7 Ex. 26; 41 E. J. Ex. 17; 25 E. T. 708J 
20 W. R. 189. 

(9) (1869) 4 E. 64 at p. 73. 

(10) 37 Eid. Cas. 168; 31 M. E. J. 275; 4 E. W. 
99; (1917) M. W. N. 149. 

fu) 22 Ind. Cas. 555; 38 M. 684; 15 M. E. T. 

186; (1914) M * W. N. 356; 26 M. E. J. 576., 

(12) 25 Ind. Cas. 585; 39 M. 265; 16 M. E. X. 
181: 27 M. E. J. 409. 

(13) 68 Ind. Cas. 8695 45 M. 449J 3 ° M. E. T. 2171 
42 M. E. J. 3721 15 E. W. 5371 (1922) 2 d. W. N. 
9691 (W*) A. Ii R. (M.) 112 , 


in that suit itself, the plaintiff to submit to 

a general suit for partition of the family 
properties. The only remedy of the ven¬ 
dee, it was held was to work out his right 
in a separate suit. In Deendyal v. Jug* 
deep Narain Singh (14) the Privy Council 
in giving possession to the co-parceners mere¬ 
ly gave a declaration that the purchaser for 
one member acquired the interest of the 
judgment-debtor and was entitled to 
have that share determined. In Suraj 
Bun si K< er v. Sheo Persad Singh (15) 
plaintiffs got possession of the whole 
subject “to such proceedings as the 
respondents may take." 

Iii Hardi Narain Sahu v. Ruder Per - 
hash Misscr (16) where the High Court 
remarked that a decree such as plaintiff 
asks for here is beyond what was " neces¬ 
sary or proper." 

A suit for possession cannot, it is sub¬ 
mitted, be converted into one for a gene'al 
partition at the instance of the defend¬ 
ant. The Privy' Council decision in Ram- 
hishore Kcdarnath v. Jainarayan Ram - 
rachpal (3) has been explained in 
Subbe Gcundan v. Kr shttam char (13) 
and there is nothing against my present 
case. 

The last of these decisions is a decision 
exacts applicable to the facts of the pre¬ 
sent case. 

The only principle recognised is that the 
alienee is entitled to have his alienor's 
share ascertained, and this can be done 
only in a separate suit. 

JUDGMENT. . #jr 

Phillips, J. —In this case the plaintiff 
is the son of one Sambasiva Ayyar, the 
adopted son of one Sivaramma Ayyar, 
and he sues to recover possession of cer¬ 
tain properties, sold by' his grandfather, 
Sivaramma Ayyar on the 29th of June 1901 
to the 1st defendant who is the father of. 
defedants Nos. 2 to 4 on the ground that 
the sale was not effected for any necessity 
and is not binding on him. The plaintiff's 

(14) 3 C. 198; 1 C.E. R. 49; 4 I* A. 247; 3 f ar * 

P. C. J. 730; 3 Sutli. P. C. J. 468; 1 Ind. Jut. 6041 

1 Ind. Dec. (N. s.) 715 (P. C.). 

(15) 5 C. 148; 6 I. A. 88; 4 C. E. R, 226:4 Sar* 
P. C. J. 1; 3 Sutli P. C. J. 589; 2 Sliojue E. R. 24*1 

2 Ind. Dec. (N. s.) 705 (P. C.). 

(16) 10 C. 626; 11 I. A. 261 8 lad. Jnn arri 

4 Sar P, C, J. 1 Dec (n 3.) 430 (P, C .)» 
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father and grandfather are now both dead 
and, therefore, the plaintiff claims to 
recover the whole of the suit properties. 

The Subordinate Judge has found that 
there was no necessity for the sale and that 
it is, therefore, not binding on the plaintiff's 
share and he has given a decree to the 
plaintiff for a division of the property into 
two parts and for recovery of possession 
by the plaintiff of one-half with mesne pro¬ 
fits from the date of the sale. The defend¬ 
ants now appeal and state that the decree 
is wrong and that the plaintiff’s suit should 
have been dismissed on the ground that the 
first defendant acquired a right by the 
sale in his alienor’s share of the family 
property and that he is in equity- entitled 
to recover property not greater in value 
than his alienor's share, and that lie is also 
entitled to ask for partition of the family 
property, and to have the specific item 
assigned to his alienor's share, if that is 
consistent with the rights of other co¬ 
parceners. 

It is not disputed that an alienee from an 
undivided co-parcener has a right to s«*e 
for a partition of the family property and to 
recover his alienor's share, in the case of 
a sale of an undivided share, that share 
itself, :<nd . in the case of sale of 
a specific item of property an equit¬ 
able right to have that property assigned, 
if possible, to his alienor’s share. This 
principle was laid down in Aiyyagari 
Venkataramayya v. Aiyyagari Ramayya (1) 
and was followed in Chinnu Pillai v. Kali- 
muthu Chetti (2) where it was further held 
that the share of the alienor which passes 
to the alienee is the share to which the 
former was entitled at the date of aliena¬ 
tion. This latter ruling disposes of the 
respondent's contention that the 1st 
defendant has lost all right to the property 
on the death of Sivaramma Ayyar. It 
is thus quite clear on all the authorities 
that the 1st defendant is entitled to a 
partition of the family property and to 
have the plaint property assigned to Siva- 
r ama Ayyar's share, if that can equitably 
be done, and can bring a suit for that pur¬ 
pose. 

It is then argued for the respondent 
that relief cannot be given to the defendants 
n this suit and that they must be left to 

work put their rights in a subsequent suit, 


and reliance is placed on several cases 
cited, beginning with Deendyal v. Jia. 1 - 
deepNarain Singh (14). hi that case it was 
held by the Privy Council that the purchaser 
of the right, title and interest of a co-sharer 
in joint ancestral estate at a sale in exe¬ 
cution acquires merely the right to compel 
a partition as against the other co-sharers 
which the judgment-debtor possessed. 
In a subsequent case Hard2 Narain Sa/iu 
v. Ruder Parkash Missir (16) the sam e 
proposition was enunciated, but the Privy- 
Council refused to interfere with the decree 
of the High Court ordering a partition 
and allotting a share to the purchaser, but 
observed that the decree ought to have been 
for the recovery of the whole property 
with the other co-parcener with a declara¬ 
tion of the rights of the purchaser. In 
neither of these cases was the equitv of 
the purchaser to stand i n his vend. r’ s shoes 
with which we are now concerned fully 
discussed. There have also been observa¬ 
tions in several Madras cases that the 
right of the purchaser is only a right to 
obtain by a suit for partition, the share 
to which Ins alienor was entitled vide Kota 
Balabliadra Patro v. Khetra Doss 1 10) to 
which one of us was a party; Nani ay a 
Mud alt v. S banning a Mudali (11) and 
Maharaja of Bobbili v Venka atamanjulu 
fi2) and also a very recent case Subbe 
Goundan v. Krishnamachari (13). it i s 
only in the last case, however, that the 
question really arose as to whether the 
purchaser was to be driven to a suit for 
partition, or whether relief could b e given 
to him when defending a suit by another 
co-parcener. In this case the Privy Council 
ruling in Ramkishore Kedarnath v lal- 
narayan Ramrachpal ( 3 ) was interpreted 
as meaning that the Privy Council, while 
raising the point, expressed themselves un¬ 
willing to decide it. In Ramkishore Kedar¬ 
nath v. Jainarayan Ramrachpal (3) the 
suit was instituted by members of a Hindu 
joint family to set aside an alienation 
m favour of the 1st respondent who claimed 
to be adopted into the family and it was held 
that, as between the fat l or Kedarnath and 

the alienee, Jaynaraya n " the j atter may be 

entitled to insist that he stands in the shoes 
of the former as to the share which would 
come to the former upon a partition; and 
tka r - the Court, if that position were estab- • 


[1923 
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lislied, would itself.. at Jaynarayan’s insta ce, 
decree a partition as between the plainti .s 
on the one hand and Kedarnath on the other. 
Their Lordships think that on the present 
pleadings it is open to Jaynarayan to set 
up such a case, but express no opinion as 
to its validity either in law or fact;" that 
th ; > pronouncement does relate to he com¬ 
pete nc of a Court to give a decree for parti¬ 
tion in such a suit is, I think, clear from the 
succeeding passage, accordii g to which, 
the suit is remanded for trial, “with a dec 
la rat ion that it is competent for the Coirt 
in the event of the respondent, Jaynara>a 
failing in his other defences,, to make the 
whole or any part of the relief granted to 
the plaintiffs conditional on their assenting 
to a partition so far as regards Kedar- 
nath’s interest in the estate, so as to give 
effect to any right to which the respond¬ 
ent may be entitled claiming through 
Kedarnath.” This latter statement seems 
to me to lay down quite clearly that the 
Court to which the suit was remanded was 
competent to order partition and to give 
the decree accordingly and that the state¬ 
ment in the prev ous paragraph that their 
Lordships “ express no opinion as to the 
validity either in law or fact ” refers 
merely to the question of how much of his 
case Jaynara’- n would be able to establish 
when it formed the subject-matter of 
enquiry and this is the view taken, by the 
learned Chief Justice in Davud Becvi Animal 
v. Ramakrishna Aiyar (4). In this 
latter case the suit was by a member of 
family for general partition and it was held 
that the alienee from one of the 
co-parceners was entitled, if otherwise 
equitable, to retain property alienated 
to him as the share of hi- alitor. 
No doubt in many cases it would not 
be easy to enforce the alienee’s equit¬ 
able right in a suit brought by one of the 
eo-parceners to recover the property, be¬ 
cause it would be necessay to add all the 
co-parceners to the suit and ascertain the 
amount ol family property available for 
division, etc., and consequently, it would 
often be simpler to refer the alienee to a 
separate suit but that is not to say that, 
•when the circumstances are favourable, the 
alienee must of necessity be driven to an¬ 
other suit. The principle originally Laid 
down in Detndyal v.Jvgdeep Narain Singh 


(1 ) is that the purchaser has the right to 
compel partition and it was held that he was 
enticed to take proceedings to have his 
alienor’s share ascertained by partition. 

This being the principle, where such share 
can be ascertained without driving the 
parties to a separate suit, it should be done 
in order to avoid multiplicity of lit : gation. 
The bservations referred to above that 
the alienee has only a right to sue must 
be read with reference to the facts of the 
cases concerned, for, i* an equity exists 
in the alienee and it can be enforced without 
a separate suit, there seems to me to be 
no reason for restricting that equity to a 
mere right to sue, a limitation which cannot 
be supported on equitable principles. As 
I read Ratnkishorc Kedarnath v. Jai- 
narayan Ramrachpal (3) that case is autho¬ 
rity for the proposition that, in a suit by 
a co-parcener for recovery of the property or 
for partition, the alienee is entitled to claim 
partition if it can conveniently be done. 
In the present case the plaintiff is the only 
surviving member of his family and at 
the time of the alienation on the 1st de¬ 
fendant the plaintiff's grandfather was en¬ 
titled to one-half share in the family prop¬ 
erty, he having only one son. The family 
property at that time was a great d ad more 
than double the amount sold to the 
defendant for by that sale about two 
Velies were sold at a time when the family 
properties amounted to somethirg re 
13 Velies of land. There is no necessity 
in (W present case to implead any otte 
co-parceners for they do noi exist ; and 
partition, so far as the plaint property 
i. concerned, can be effected without any 
trouble at all. Sivaramma Ayyar w 
entitled to property at least equal in value 
to the property alienated and there 

reason why it should not be allotted 
share and consequently to the 1 st defend • 
The plaintiff has also claimed mesne P 
fits, but lie would not be entitled to 
except from the date of the plaint, 
sale was by a manager of the family an^ 
as such, is not prim a facie void button y 
voidable at the instance of other me be 
of the family. [Vide Hanuman Kami 
v. Hanuman Mandur (1 7) also 

(i 7 ) 19 C. 123; 18 I. A. 15*1 ^ *>r. P. C. J. 9 H * 
o lad. Pec, (n. s.) 527 ( p * c *)» 
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Goutidan v. Krishnamachari (13).! The 
p aiutiff is, therefore, not entitled to any 
niesue profits until the date of p aiut and 
as it has been held that the defendants are 
entitled to retain possession of the prop¬ 
erty, it follows that he is not ntitled to 
any mesne profits. Ti e appeal is allowed 
an the plaintiff's suit dismissed with costs 
through ut. The emoraiidum • f Objec¬ 
tions is also dismissed. 

Venkatasubba Fao, J.— I agree. 

v* n. v. Appeal allowed. 

N. If. 
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Present:— Sir Da\\-o Miller, Kt., Chief 
Justice, and Mr. Justice Kulaant 

Sahay. 

Babu RAMJI RAM— Plaintiff 
—Appellant 
versus 


RAM KUMAR SINGH and others- 
1 e pendants—Respondents. 

Bengal Tenancy Act (VIII of 1885), 55. 
30, 31-B, 37, 115 — Intention of Legislature — 

"Prevailing rate ," meaning of—Method of ascer¬ 
taining prevailing rate—Occupancy holding — 
Enhancement of rent. 

Where more than 15 years have passed since the 
rents were last settled, the landlord of an occupaccy 
holding is entitled to an enhancement if lie can 
show that the rent paid by the raiyat in any par¬ 
ticular case is below the prevailing rate paid by 
occupancy raiyatsior lands of a similar description 
and with similar advantages in the same village 
or 2 n . neighbouring villages and that there is no 
sufficient reason for his holding at so low a rate. 
IP- 41 3 , cols. 1 & 2.] 

The intention of the Legislature in section 30 

clause (6) of the Bengal Tenancy Act appears 

o be that when a prevailing rate, whatever may 

De exact meaning of that expression, has 

once been determined as stated in the section, 

vne rate so found shall be deemed to be the pre- 

vaihng rate unless it can be shown that the actual 

? P a aihn ?J ate has risen h y an increase in the 

th«Vrfi* t 5 e A 111 , 38 * generally owing to a rise in 
Xh * Pric$ of ataplt f 0 «* crop*, [p. 415, col. 


The expression "prevailing rate" as used in 
section 31-B of the Bengal Tenancy Act, must have 
the same meaning as the same expression win n 
used in section 30, that is to say, it must be tin- 
prevailing rate paid by the occupancy raiyat .•> for 
land of a similar description and with similar 
advantages in the same village or in neighbour¬ 
ing villages, [p. .115, col. 2.] 

I11 ascertaining the pre vailing rate regard mmt 
be had to the rents paid by occupancy raira/s 
holding similar lands in the whole of the viljaie* 
or in neighbouring villages and not to the- rents 
paid by some of them only. [p. 415, col. 2.] 

App. a Irom aoocision of the Subordinate 
Judge (bi st Court) Patna, dated the 6th 
June 1921, altering the decision of the 
Mnnsif, (hirst Court) Patna, dated the 
20th June 1920. 

Messrs Syed Hasan Imam, G. Das and 
B. N. Miller , for the Appellant. 

Messrs. S. Sul tan Ahmed , A. A T . Das 
atid cS 1 . A. Rai, for the Respondents. 


JUDGMENT 

Miller. C. J*—These appeals arise 
out of a suit instituted y the ap¬ 
pellant as plaintiff araimt a number of 
tenants claiming asses>ment of rent or 
in the alternative, enhancement of rent 
unc er the provisions of section 30 0 f the 
Bengal Tenancy Act. The appellant is the 
proprietor of Mahal Jahangirp > M, ■- 

a: l a ' Za])ti in tlie Patna District 
bearing tauzi No. 3183. The mahal 
wli’.ch consists of a single village 
comprises what were originally two 
separate estates. One known as Jehan- 
girpur Mangarpal Zapti was permanent¬ 
ly settled with proprietors in 1855 and 
was entered in the Collectorate Roll as 
invzi No. 725. The other was known as 
Mangarpal Tai.fir hearing u<uzi No. 746. 
It will be comcniont to refer to these two 
estates as the Zap ti and the Taufir estates. 
The Zapti estate was solo in 1897 for non¬ 
payment of Government revenue and 
was purchased by the plaintiff’s father 
since deceased. The village in which the 
estate is situated is bounced on the 1 ortli 
by the river Ganges. Wit in the boundaries 
of the village lie certain plots which were 
not induced in the Settlement of 1855. 
These are seatterea about in < ifferent 
parts of the village but for the most part 
ha\e the rivei as their northern bount.ary. 
In the year 1867 they were formed into 
a separate estate known as Mangarpal 
Taufir bearing tauzi Np. 746 as already 
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stated. This estate was also sold for non¬ 
payment of revenue and was purchased 
by Government in 1879. From that 
time up to the year 1915, when it was amal¬ 
gamated with the Zapti estate in circum¬ 
stances about to be stated, the Government 
remained the proprietor receiving rents 
from the tenants. 

I11 1903 a Cadastral Survey was held 
including both the Za ti and Tat « r estates 
and in the finally published Record of 
Rights the plaintiff’s father was recorded 
as the proprietor of the Z .) ti estate and 
the Government as the proprietor of the 
TauLr estate. It appears that the plaint¬ 
iff’s father had always had difficulty 
in collecting the rents from the tenants 
on his estate. The Record of Rights of 
1903 recorded with regard to the rents 
payable by the tenants of the Za\ ti estate 
that up to that time no rents had been 
paid. During the Settlement Operations 
of 1903, after publication of the draft 
record, proceedings were taken under Part 
II of Chapter X of the Bengal Tenancy 
Act for settlement of fair and equitable 
rents for the tenants of the Government’s 
Taufir estate. This was done under sec¬ 
tion 104 and the succeeding sections of 
Part II of Chapter X and rents were ac¬ 
cordingly settled. After the final publi¬ 
cation of the Record of Rights proceedings 
were also taken under Part III of Chapter 
X for settlement of rents payable by the 
tenants of the Zapti estate. This was 
done under section 105 and the succeed¬ 
ing sections of Part III of Chapter X. The 
rents then settled have been paid to the 
Government in the one case and to the 
plaintiff or his father in the other since 
that date. 

The plaintiff’s father, however, claimed 
that the lands of the Taufir estate really 
formed part of the Zapti estate settled with 
his predecessor-in-interest in 1855. This 
contention was raised during the Settle¬ 
ment Operations but he failed to establish 
his claim before the Revenue Authorities 
and in 1913 brought a suit against the 
Secretary of State to establish his title 
to the lands ii eluded in the Tai.fr estate. 
In the main his claim failed. The decree 
of the Trial Court give him a small portion 

only of \vh«t he claimed. He appealed 


to the High Court at Calcutta. In that 
appeal a compromise was come to by which 
the Government agreed to settle the dis¬ 
puted lands with the plaintiff at a revenue 
equal to 80 per r ent, of the rental obtained 
frem the tenants and to amalgamate 
the newly settled area with that of the 
Za; ti estate. The plaintiff also agreed 
to forego his rights in that portion of the 
land ii respect to which a decree had been 
passed in his favour bv the Trial Court 
and to take apattaanA execute a kabuliyai 
giving effect to the terms of the compromise. 
A decree was then passed in accordance 
with the terms of the compromise. The 
plaintiff's father thus recognised the Go¬ 
vernment's proprietary right in the lands 
in ‘H* it and took settlement from them 
of these lands which were amalgamated 
with the Zapti estate, the whole estate 
being entered *n the Collei torate under 
a new tcuzi hJo. 3183. TI e compromise 
decree is dated the 21st February 1916. 

The plaintiff in the present suit claimed 
that the lands on the Taufir estate had 
all along formed part of the Zapti estate 
settled with his predecessor in 1855 an ^ that 
the settlement of rents made at the instance 
of the Government under Part II of Chap¬ 
ter X or the Bengal Tenancy Act during 
the Survey Operations of 1903 was not 
binding upon him and that it was still 
open to him to ask for a settlement of fair 
and equitable rents. 

There is a concurrent finding of both 
the Trial Court and the lower Appellate 
Court that the Taufir lands were not in¬ 
cluded in the lands settled in 1855. More¬ 
over, in his suit against the Government 

the plaintiff accepted by his compromise 
the settlement of those lands at a certain 
revenue and acknowledged the Govern¬ 
ment’s right to make such a settlement. 
In view of the findings of the Jow^er Courts 
it is not open to us in second appeal to go 
into this question and we must hold tha 
the plaintiff is bound by the proceeding s 
of 1903 entered into by his predecessor 

in-title. . 

The claim for enhancement or ren , 

however, stands upon a different footing. 
It is more than 15 years since the rents 
were settled and there is nothing in s ® c r lC 'J 
37 or x 13 of the Bengal Tenancy Act w 
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operate as a bar to a suit for enhance¬ 
ment. 

The plaintiff's claim for enhancement 
is based upon section 30 of the Bengal 
Tenancy Act. He contends, in the first 
place, that the rent paid bv the r.iiyats 
of the Taufir lands is below the prevail¬ 
ing rates paid by occupancy raiyats for 
lands of a similar description and with similar 
advantages in the same village or in neigh¬ 
bouring villages w ithin the meaning of clause 
(a) of that section. In the alternative 
he claims that he is entitled to enchance¬ 
ment because there has been a rise in 
the average local price of staple food crops 
during the currency of the present rents 
within the meaning of clause ( b) of the 
section. 

The learned Munsif befoie whom the 
case came for trial was of opinion that 
the plaintiff had made out a case for en¬ 
hancement under clause (a) of section 30 
on the ground that the rents paid were 
below the prevailing rates. 

The Subordinate Judge- on appeal con¬ 
sidered that the claim for enhancement 
under section 30, clause (a) was barred 
in the present case by the provisions of 
section 31-B. The view he took was that 
the proceedings for settlement of rents 
of the Taufir lands during the Survey Oper¬ 
ations of 1903 amounted to a determina¬ 
tion of the prevailing rate within the mean¬ 
ing of section 31-B and that the rents having 
been determined in accordance with that 
rate there could never afterwards be an 
enhancement on the grounds mentioned 
in section 3 (a). He considered, however, 
that there might be an enhancement at 
the ground of a rise in the average local 
price of staple food crops within the mean¬ 
ing of section 30 (b) and as this matter 
had not been considered by the Munsif 
he remanded the case to the Trial Court 
to determine whether the plaintiff was 
entitled to an enhancement under section 
30 (&) and if so to what extent Prom 
that decision the plaintiff has appealed 
to this Court. 

It being more than 15 years since the 
rents were last settled the plaintiff is 
clearly entitled to an enhancement, if he 
can show that the rent paid by the raiyat 
m any particular case is below the prevail - 
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ing rate paid by occupancy raiyats for 
lands of a similar description and with 
similar advantages in the same village or 
in neighbouring villages and that there 
is no sufficient reason for his holding at 
so low a rate. It is not disputed by the 
respondents that the plaintiff, if he should 
fail to make out a case under section 30 
( a )> is entitled to enahancement under 
section 30 (b) if he can prove a rise in the 
price of staple food crops during the cur¬ 
rency of the present rent. The plaintiff 
however, is not content with this and con¬ 
tends that the case falls within the pro¬ 
visions of section 30 {a) and that the rate 
of lent paid by the tenants is in fact below 
the prevailing rate. The real question is 
what is the prevailing rate and how is it 
to be ascertained. The defendants rely upon 
the provisions of section 31-B. That sec¬ 
tion reads as follows: “When the pre¬ 
vailing rate has once been determin¬ 
ed by a Revenue Officer under Chapter 
X or by a Civil Court in any suit under 
this Act, it shall not be liable to enhance¬ 
ment save on the ground and to the extent 
specified in section 30 (b) and section 32 " 
Section 32 limits the extent to which an 
enhancement can be made on the ground 
of a rise in prices. I entirely agree with 
the learned Munsif when he says that the 
wording of section 31-B is not very happy 
It refers to the determination of the pre¬ 
vailing rate by a Revenue Officer under 
Chapter X of the Act but on turning to 
Chapter X no provision will be found for 
determination of the prevailing rate bv a 
Revenue Officer or anybooy else and 'the 
expression pre\ ailing rate is nowhere there 
used. Chapter X provides for the pre¬ 
paration and publication of a Record of 
Rights and for the settlement of rents in 
certain cases. Under section 102 the parti¬ 
culars to be recorded include the rent 
payable at the time the Record of Rights 
is being prepared. 

Part II of Chapter X which begins 
with section 104 provides for the settle¬ 
ment of rents and preparation of a Settle¬ 
ment Rent Roll and disposal of objections 
in cases where a settlement of land revenue 
is being or is about to be made. Part III 
provides for settlement of rents and de¬ 
cision of disputes in cases where a settle^ 
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ment of land revenue is not being or is 
not about to be made. Part II conies 
into operation after publication of the 
draft Record of Rights, under section 103A, 
sub-section (i). Part III comes into 
operation after the final publication of 
the record under section 103-A, sub-section 
(2), but in neither case is any provision 
directly made for asce taining the pre¬ 
vailing rate. Under Part IT. however, by 
section 104, the Revenue Officer is authorised 
to settle fair and equitable rent- lor ten¬ 
ants of every clause ana to prepare a Settle¬ 
ment Rent Roll. Unc’.er section 10 5 A 
(?) (c) where the landlord and the tenant 
do not agree as to the fair and equitable 
rent the Revenue Officer may, i< the cir¬ 
cumstances are in his opinion such as 
to make it practicable, prepare a table 
of rates showing for any local area, estate, 
tenure or village or part thereof or for 
each class of land in any local area, estate, 
tenure or village or part thereof, the rate or 
rates of rent fairly and equitably fayab e by- 
tenure holders and rai\<its and unaer-^t- 
yah of each class and ma\ settle and re¬ 
cord all or any of the rents on the basis 
of such rates in the manner therei after 
described. It is also provided in the same 
section that the Revenue Officer may settle 
the rents by maintaining the existing rent¬ 
als recorded in the araft record or by 
enhancing or reducing such rentals and 
in making such settlement regard shall 
be had to the principles laid clown in sec¬ 
tions 69, 27 to 36 and other sections. Sec¬ 
tions 27 to 36,110 doubt, show how the pre¬ 
vailing rates may be arrived at. In the 
succeeding sections provision is mane for 
the publication of a araft Settlement Rent 
Roll and for determination of objections 
thereto by the Kevenue Officers and for 
the final publication of the Settlement 
Rent Roll after confirmation by the confirm¬ 
ing authority. Section 104 - If gives liberty 
to any person aggrieved by an entry of a 
rent settled in a Settlement Rent Roll or 
by an ommission to settle a rent for entry 
in such Settlement Rent Roll to institute 
a suit in a Civil Court within six months 
of the date of the certificate of final pub¬ 
lication of the Record of Rights, and the 
Court has power to settle a fair rent in such 
cases being guided by the rents of other 
tenures or holdings of the same class com- 
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prised in the same Settlement Rent Roll. 
Somewhat similar provisions are made 
in Part III of Chapter X for settlement 
of fair and equitable rent upon the applica¬ 
tion of the landlord or the tenant within 
two months of the c ate of the certificate 
of the final publication of the Record of 
Rights. Put in neither of these cases is 
any express provision made in terms for 
determining the prevaiing rate. I can 
only suppose, however, that by using the 
expression prevai ing rate in section . I-B 
it was intern.ed to refer to the table of 
rates prepared by the Revenue Officer under 
Part II of Chapter X. If this is the cor¬ 
rect interpretation of section 31 B it then 
provides that "it,” that is, the prevailing 
rate, "shall not be liable to enhancement 
save on the ground and tothe extent specified 
in section 30, clause (b), and section 32.” 
Here, again, some difficulty arises as to 
the interpretation of this part ol the clause. 
It seems liar a ly appropriate to speak 
about the enhancement of a prevailing 
rate of rent. The prevailing rate of rent 
in any particular village or local area is 
a question of fact and must depend upon 
the actual rents existing in that area from 
time to time. The prevailing rate in- 
cieases or diminishes according to exist¬ 
ing circumstances. The process is auto¬ 
matic. The pi availing rate is not enhanced 
in the sense in which the rent of an md*' 
vidua! holding is enhanced, that is, by 
some act of the parties themselves or by 
the enforcement of some right. The 
existing circumstances no- doubt ma> 
have to be determined by judicial enqmty 
but the prevailing rate automatically in¬ 
creases or diminishes according to tne 
existing circumstances, and to say tna 
it shall not be liable to enhancement e - 
cept on the ground of an increase in 
price of staple food crops without conside 
tion of the actual rents existing a PPf® . 
to me to be tantamount to saying 
the prevailing rate shall not be the pr 
vailing rate. Again, it is difficult to 
how t.ie pre ailing rate of money re 
can be enhanced merely on the g ro 
of a nse in the price of crops. The P 
mav rise but the rents may remain 
same. Unless the rents have 
the prevailing rate of money rents cann 
increase whatever may be the puce 
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food crops. The section does not say 
that the prevailing rate shall not be en¬ 
hanced except on the ground of an in¬ 
crease in the rents in the village dre to the 
rise in the price ot staple food crops but 
merely that it; that is to say, the prevail¬ 
ing rate, shall not be liable to enhancement 
save on the ground specified in section 
30, clause (b), that is, on the ground that 
there has been a rise in the staple price 
of food crops during the currency of the 
present rent. It seems obvious that the 
rise in the price of crops can have no effect 
on the prevailing rate of money rents unless 
these rents themselves have been increas¬ 
ed. 

Applying the best judgment I can to 
the inteipretation of this unhappily worded 
section, the intention appears to me to be 
that when a prevailing rate, whatever 
may be the exact meaning of that expres¬ 
sion in this section, has once been determined 
as stated in the section the rate so found 
shall be deemed to be the prevailing rate 
unless it can be shown that the actual 
prevailing rate has risen by an increase 
in the lents in the village generally owing 
to a rise in the price of staple food crops. " 

At the same time, I am by no means 
confident that I have arrived at a correct 
solution of the intention of the section, 
but, applying the interpretation which’, 
to the best of my judgment, it appears 
to bear, it becomes necessary to consider 
whether, on the facts found in the case, 
the section is a bar to the plaintiff's claim 
for enhancement under section 30, clause 
(a), which reads as follows: — 

'' The landlord of a holding held at a 
money-rent by an occupancy-''# iyat may, 
subject to the provisions of this Act, insti¬ 
tute a suit to enhance the rent on 
one or more of the following grounds 
(namely):— 

(a) that the rate of rent paid by the 
r^yat is below the prevailing rate paid 
by occupancy raiyats for land of a similar 
description and with similar advantages 
in the same village or in neighbouring 
villages, and that there is no sufficient 
reason for his holding at so low a rate." 

Sections 31 and 3 1 - A lay down certain 
rules to be followed in determining what 
is the prevailing rate and provide inter 
aita that regard should be had to the 


rates generally paid during a period >=f not 
less than three years before tie institution 
of the suit. Section 31-A, which lias not 
hitherto been applied to this Province, 
also lays down rules, by which the prevail¬ 
ing rate for any class of lands may be as¬ 
certained in a case coming under section 
30, clause (a). These sections, as well as 
section 31-B, ‘must be read together with 
section 30 and the expression ‘prevailing 
rate as used in section 31 14 must, I think, 
have the same meaning a^ the same ex¬ 
pression when used in section 30; that is 
to say, it must be the prevailing rate paid 
by the occupancy raiyats for land of a 
similar description and with similar ad¬ 
vantages in the same village or in neigh¬ 
bouring villages. It follows, therefore, 
that in ascertaining the prevailing rate 
regard must be had to the rents paid by 
occupancy raiyats holding similar land 
in the whole of the village or in neighbour¬ 
ing villages and not to the rents paid by 
some of them only. 

The learned Subordinate Judge was of 
opinion that when the rents of the Taufir 
lands were settled under Part II of Chapter 
X of the Act in 1903 a prevailing rate 
within the meaning of section 31 B had 
been ascertained by the Settlement Officer. 
On reference, however, to the proceedings 
which took place at that time it doer not 
appear to me that his opinion was justified. 
What took place at that time appears 
to have been as follows: The Settlement 
Officer found that the lands we*e divided 
generally into two classes which he des¬ 
cribes as inland and diara areas. In the 
foimer there existed some 12 different 
rates varying from Rs. 4-2-0 to 6 annas. 
These he reauced to one rate only, namely, 
Rs. 3. In the latter he found 8 rates 
varying from Rs. 3 to 6 annas. These 
he reduced to 3 rates, namely, R s . 2, 
Rs. 1-8-0 and 8 annas and assessed the rents 
of the different descriptions of land accord¬ 
ingly. In assessing these rates he did 
not take into account the rate of rent paid 
by raiyats holding lands oi similar des¬ 
cription in the village in the Zapti estate. 
The rates found by him were based solely 
upon a consideration of the rents paid by 
the tenants of the Taufir estate. It cannot, 
therefore, be said that these rates represent 
the prevailing rate paid by occupancy 
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raiyats of lands m a similar description 
and with similar advantages in the same 
village. Stiii itcan it be said to repre¬ 
sent the prevailing rates paid for lands 
of a similar description m neighbouring 
villages. It \v;u also urged before us on 
behalf of the appellant that it is notorious 
that the rates paid by the tenants of a 
Government Maliai are, as a ride, lower 
than those paid to an intermediate pro¬ 
prietor holding from Government. No evi¬ 
dence, however, was called to our attention 
in support of this argument and it is not 
a matter of such notoriety that we would, 
in my opinion, be entitled to take judicial 
notice of it in the absence of any evidence 
to support it. 

In contrast to this method of arriving 
at a rate of rent payable by the tenants 
of the Taufir estate our attention was 
urgently drawn to the manner in which 
the rates of rent payable by the tenants 
of the Zapti estate were ascertained by 
the Settlement Officer shortly afterwards 
in proceedings under Part III of Chapter 
X. In assessing the rates of rent payable 
by the tenants of the Zapti estate under 
Part III of Chapter X very elaborate investi¬ 
gations took place. The rents payable 
by tenants of lands of a similar description 
not only in the Taufir lands of the same 
village but also in all the surrounding villages 
over a large area were taken into consider¬ 
ation and a rate of rent for the different 
classes of land was then arrived at and 
the rents settled accordingly. The rates 
of rent so arrived at formed the subject 
of appeal to the Special Officer and subse¬ 
quently to the High Court with the result 
that in each case the rents so founded were 
affirmed. It was also found by the Munsif 
that the Tau r lands were not inferior 
to the adjoining Zapti lands but were 
similar in every respect and had similar 
advantages. This finding was not dis¬ 
turbed by the Officiating Subordinate Judge 
on appeal. The Munsif iound that the 
rates payable by the tenants of the Zapti 
lands should be taken as the prevailing 
rates of the Taufir lauds of a similar des¬ 
cription and with similar advantages 
and with the certain exceptions with which 
w e are not now concerned, decreed that 
the rents of the holdings in suit should 

be enhanced according to the rates given 
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in Schedule I of the plaints which repre¬ 
sented the rents payable by the tenants 
cf the Zapti lands. He was also of opinion 
that the r.ates found with regard to the 
Taufir lands in 1903 were not the preva : l- 
ing rates within the mean r ng of section 
31-B. The learned Officiating Subordi¬ 
nate Judge was of op n’on that the Trial 
Court’s view of the effect of sect on 31-B. 
was a very narrow one and that the Settle¬ 
ment Officer acting under Part II of Chapter 
X of the Act had in fact settled fair and 
equitabl rents with reference to the quali- 
tv of the land at the rate alreaay existing. 
He does not deal in terms with the 
fact that the rents payable by tenants 
in other parts of the village for lands of 
a similar description were not taken into 
account, but says : "When a iair and equit¬ 
able lent was going to be settled it cannot 
be urged with any show of reason that 
the prevailing rate was not taken into 
consideration. I think a fair and equitable 
rent and the prevailing rates are haredy 
distinguishable because one seems to 
be impossible to be found out without 
having regard to the ether, but because 
the Revenue Officer did not say in expressed 
terms that he settled a fair and equitable 
rent having legard to the prevailing rates 
in the village it cannot be urged with any 
force that no prevailing rate was taken 
into account." With great respect to the 
learned Officiating Subordinate Judge 
I think lie laid too much stress upon the 
fact that the Settlement Officer purport¬ 
ed to find what he considered a fair and 
equitable rent. What he in fact found 
was that the rents paid by the tenants 
of the Taufir lands were divided into a 
number of rates. These he reduced in 
number and settled the rents by increasing 
some and diminishing others so as to re¬ 
duce them more or less to the same level. 
He did not take into consideration at 
all the rents paid or payable by the tenants 
of the Zapti lands of a similar description 
in the same village or by the tenants ot 
neighbouring villages and, in my opinion, 
the prevailing rate within the meaning 
of section 31-B was not determined by 
the Revenue Officer on that occasion. 
learned Officiating Suboredmate Judge was 
also of opinion that the rates found a 

representing the prevailing rate under 
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Part III of Chapter X of the Act did not 
necessarily represent the prevailing rate 
at the time of the suit and that there was, 
therefore, no evidence before him upon which 
the actual prevailing rate could be ascertain¬ 
ed. We have not the evidence in detail beiore 
us and I am not sure how far the learned 
Officiating Subordinate Judge was justi¬ 
fied in concluding that there was not suffi¬ 
cient evidence on the record to enable 
the Court to ascertain the actual prevail¬ 
ing rate. It would appear that the rates 
found in 1903, both in respect of the Tan fir 
lands and the Z 'pti lands, were before 
the Court and it appears to have been as¬ 
sumed that the rates then fixed had conti¬ 
nued up to the date of the suit. If, however, 
the learned Judge was not satisfied, 
that this was so I think he ought to have 
remanded the case to the Trial Court for 
evidence upon this p but. 

Although I consider that 011 the main 
question the learned Munsif was right 
and the learned Officiating Subordinate 
Judge was wrong, I am not satisfied that 
the plaintiff is entitled to enhancement 
according to the rates given in Schedule I 
of the plaints. That Schedule apparently 
takes no account of the rates payable 
by the tenants of the Taufir lands. In 
ascertaining the prevailing rate of the 
different descriptions of land account 
should be taken not only of the rates pay¬ 
able by the tenants of the Zapti land but 
also of the rates payable by tenants of 
similar lands in what was previously the 
Taufir estate and the Court in ascertaining 
the prevailing rate should proceed accord¬ 
ing to the method laid down by Mu Hick, 
J., in Brij Beliari Singh v. Sheo Sank ir Jha 
(1). If upon the evidence on the record 
it is impossible to arrive at the prevailing 
rate of rent then the Court should issue 
a comission for a local investigation as 
ordered in that case. I hope, however, 
that on further consideiation it will not 
be necessary to take this course. 

In the result, I think, the decision of the 
lower Appellate Court must be set aside 
and the cases remanded to that Court to 
ascertain the prevailing rates according 
to the principles above indicated and to 

(*) 39 lad. Caa. 831 2 P. b. J; 1241 1 Pi b> W. 
4341 (19x7) Pal. 108. 


is entitled to enhancement under sect on 
30, clause (it ), of the Bengal Tenancy Act. 
If, on further consideratioti.it should turn 
out that no case for enhancement is proved 
by leason of the present rents not being 
below the prevailing lates than the Sub¬ 
ordinate Judge’s ordci remanding the 
cases to the Munsif to ascertain whether 
the plaintiff is entitled to enhancement 
under section 30, clause (6), will take 
effect. The plaintiff is entitled to the 
costs of these appeals against the res¬ 
pective respondents who have appeared. 
The older for costs passed by the Officiat¬ 
ing Subordinate Judge will stand as 
made by him. 

Kulwant Sahay, J.— I agree. 

k. s. d. Case remanded. 


CALCUTTA HIGH COURT. 

Civib RubE No. 117 F. of 1922. 

February 28, 1923. 

Present: —'Justice Sir Asutosh Mookerjee, 
Kt., and Mr. Justice Rankin. 

Sri PRATAB CHANDRA DEO DHABAE 
DEB—DuFhWDAAi— Appellant 

versus 

Sri Raja JAG ADI SH CHANDRA DEO 
DHABAE DEB—PbAiNTiFF— 
Respondent. 

Civil Procedure Code ( Act V of 1908), O. XL I, 
r. 5 —Stay of execution pending appeal — Extensive 
estate—Receiver, appointment of. 

During the pendency of an appeal relating 
to the succession to an extensive impartible 
estate the management of which had for near¬ 
ly half a century been in the hands of the Court 
of Wards and which required to be developed 
and managed with special care, respondent 
took out execution of his decree seeking delivery 
of possession of the estate and defendant applied 
for the appointment of a Receiver to manage 
the estate: 

Held, that having regard to the history of the 
estate and its present condition, the best interest® 
of the estate would be served by the appointment 
of a Receiver who would act under the direction 
of the Court, (p. 4x9, col. x.] 
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Babu Dwarka Nath Chukrabutiy, Dr. 
Dwarka Nath Mittcv, Babu Pyarimohun 
Chatterjec, (with him Babus Roma Prosad 
Mookcrjcc. and Krishna Lai Bancrjce), for 
the Appellant. 

Sir B. C. Milter, Babu Ram Chttndcr 
Mozamdar, (with him Babus Brojo Lai 
Chakrahufy, Suresli C'.under Das aiul Pra- 
matha Nath Bandopadhya), for the Re¬ 
spondent. 

JUDGMENT.-—The subject-matter of 
the litigation, which has given rise to 
this Rule, is the Dhalbhum estate, described 
in . these proceedings as ; n impartible 
raj subject to the operat on of the Rule 
of lineal primogeniture among the members 
of a family governed by the Mitakshara 
School of Hindu Law. R ija Satrughandeo 
Dliabal Deo, the last holder of the raj, 
died on tin 1st March 1916. He was 
at that time a disqualified proprietor and 
his estate was under the management 
of the Encumbered Estates Act v.thorities. 
Upon his death, disputes broke out as to 
the succession to the raj. The plaintiff 
claimed the estate under a testamentary 
instrument executed by the deceased 
so fa back as the nth May 1905. The 
defendant claimed title as the next t<-ker 
under the Hindu Law. There was the usual 
preliminary controversy in the matter 
of land registration before the Revenue 
Authorities. The Deputy Commissioner, the 
Commissioner, and the Board of Revenue 
successive^ upheld the claim of the present 
petitioner, and the estate continued in the 
possession of the Collector of Singbhum 
on behalf of the Court of Wards. The 
o der of the Board of Revenue was passed 
on the 13th July 1917, and the present 
suit was instituted by the plaintiff on 
the 17th March 1921 for recovery of the 
estate upon establishment of title on the 
basis of the Will. After a protracted 
trial the suit was decreed on the 21st 
August 1922. An appeal was thereupon 
lodged in this Court on the 30th August 
1922. The plaintiff meanwhile took 
out execution of the decree and had a 
notice issued on the Manager of the Court 
of Wards to deliver the estate to him. 
The present Rule was thereafter issued 
at the instance of the appellant in order 
that execution might be stayed and the 


subject-matter of the litigation placed in the 
hands of a Receiver. 

The value of the property In dispute 
is stated in the plaint as Rs. 11,99,000. 
Besides moveable properties, it includes 
a sum of five and half lakhs invested in 
War Bonds and numerous villages situated 
in .the Provinces of Bengal, Behar and 
Orissa. A considerable portion of the es¬ 
tate was granted in temporary ijarah 
by the lat** proprietor on the 8th March 
1905 to the Midnapur Zemindari Co. for 
a term of 25 years. Since the death of 
the grantor, there appear to have been 

negotiations between the Court of Wards 
and the Company for pui'chase of the re¬ 
mainder of the term, and an attempt was 
made to complete the transfer during 
the pendency of the litigation in the 
Court below r . The completion of the 
transaction was, however, stopped by 
order of the Subordinate Judge. In 
this connection, our attention has been 
drawn to a passage from the volume on 
Singbhum in the Bengal District Gazetteers 
Series prepared by Mr. O’Malley and pub¬ 
lished by the Government. 

“In the midst of these troubles, the pro¬ 
prietor Babu Satrughan Deo Dhubal Deb, 
an old man of 75, having incurred debts 
to the extent of four lakhs of rupees, the 
estate was, on the application of his lieir, 
brought under the protection of the Cliota 
Nagpur Encumbered Estates Act, VI 

( B. C.) of 1876. Meanwhile, the proprietor 
had leased out the whole estate for 25 
years on terms which left no margin, of 
profit to the lessees from existing 

assets of the estate, and were a direct 
incentive to illegal rent enhancement and 
to interference with established . ri<. fits.. 
Very serious administrative difficulties were 
apprehended, and, accordingly, on the re¬ 
commendation of the local officers, the 
sanction of the Government of India was 
obtained to the initiation of the (Settle¬ 
ment) operations/’ Apart from the lands 
leased out to the Midnapur Zemindari 
Co., there is a considerable tract in the 
direct possession of the proprietor. The 
extent of such territory cannot be deter¬ 
mined with precision from the materials 
on the record, but it has been stated that, 
in addition to the net rent of Rs. 59*435 
annually payable by the Coiupanyi there 
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is a net annual profit of Rs. 35-145 derived 
from forests, minerals, markets and fisheries. 
The plaintiff contends that he should be 
placed in possession of the estate and offers 
to furnish security to such extent and of 
such description as the Court may direct. 
The defendant urges, on the other hand, 
that the management should be placed 
in the hands of a Receiver for the protection 
of the estate which requires to be develop¬ 
ed and managed with special care. Our 
attention has also been drawn to the signi¬ 
ficant fact that, in the past, there have 
been such difficulties in connection with 
the management of the estate, which is 
situated in a backward tract inhabited 
principally by aborigines, that for nearly 
half a century the Government have 
been obliged to keep the management 
in the li nds of tire Court of Wards or of 
the Encumbered Estates Act authorities; 
thus, the Court of Wards had possession dur¬ 
ing the years 1867-83, 1886-89, 1920-22 and 
the Encumbered Estates Act authorities ; 
during the years 1905-1920. The plaintiff 
himself, while anxious to be placed in 
possession, is not slow to hint that even 
under the administration of these public 
authorities, there has been danger of waste, 
and that suits for resumption instituted 
by the Court of Wards have not only to 
be continued and looked after but that 
fresh suits for the same purpose require 
to be instituted. The plaintiff, on the 
other hand, does not hesitate to assert 
that it is necessary to control and super¬ 
vise the management of such influential 
lessees as the Company in their dealings 
with the aboriginal tenants. Steps have 
nlso to be taken to get back from the Com¬ 
pany tenures and under-tenures purchas¬ 
ed by them as ijaradars, and to recover 
from the representative s of Prince Bukhtiar 
Shah, valuable mining rights imprevident¬ 
ly granted to him by the late proprietor. 
We have taken into consideration these 
and other facts connected with the 
history of the estate, as also its present 
condition, and we have arrived at the 
conclusion that the best interest of the 
estate will be served if, during the pendency 
of this appeal.it is placed, in the hands 
of a Receiver who will act under the direc¬ 
tion of this Court and we order accord¬ 
ingly. The plaintiff and the defendant 
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will be at liberty to submit within two 
we^ks the names of the suitable person*. 
A letter will also be addressed to the 
Board of Revenue, Behar and Orissa, 
with the request that one or more suitable 
names may be suggested. After the 
appointment of the Receiver, the Court 
will deal with such applications as may 
be made for directions as to the disposal 
of the corpus or of the income of the 
estate. 

z. k. Rule made absolute. 


LAHORE HIGH COURT. 

Miscellaneous Second Civil Appeal 

No. 89 or 1923. 

March 27, 1923. 

Present:— Mr. Justice Scott-Smith. 

P. W. HTZHOLMES— Judgment- 
Debtor—Appellant 
vers us 

WARYAM SINGH—Decree-Holder 

—Respondent. 

Civil Procedure Code ( Act V of 1908), ss. 47 
151, O. XXI, r. 29— Execution of decree — Order 
prohibiting payment to decree-holder — Appeal —. 
Payment order enforced by decree-holder through 
Bank—Power of Executing Court to prohibit Bank 
from making payment. 

All orders staying execution of decrees are ques¬ 
tions arising between the parties to the suit in 
which the decree was passed and relating to the 
execution thereof and are, as such, appealable, 
[p. 420, col. 2.1 

Ghazidin v. Fakir Bakhsh , 7 A. 73; A. W. N. 
(1884) 226; 4 Ind. Dec (n. s.) 301, relied on. 

A decree-holder attached certain money belong¬ 
ing to his judgment-debtor which was lying 
to his credit in a branch of a certain Bank, and 
obtained a payment order from the Executing 
Court which he presented to another branch 
of the same Bank and asked it to collect the money. 
The money was obtained by the latter branch 
but before it could be paid to the decree-holder 
the Executing Court issued an order prohibiting 
the Bank from making the payment; 

Held, (1) that the Executing Court had no juris¬ 
diction to make the order under O. XXI, r. 
90 of the Civil Procedure Code, inasmuch as' 
at the time of making the order, there was no 
suit pending before it against the decree-holder on 
the part of the judgment-debtor; [p. 420, col. 2.] 

(2) that after collecting the payment order the 
Bank, held the money on behalf of the decree* 
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holder as his agent and that the Court had no 
power to interfere with the actual delivery of 
the money to the decree-holder, [p. 421, col. 1.] 

Miscellaneous second appeal from ore; er 
of the District Judge, Lahore, dated the 2nd 
January 1923, reversing that of the Subordi¬ 
nate Judge. Second Class, Lahore, dated 
the i',tli March 1922. 

Malik Barkat Ali, for the Appellant. 

Lala Mehr Chand Maltaj.in and Lala 
Jagan Nath, for the Respondent. 

JUDGMENT. —The facts of the case out of 
which the present second appeal arises are 
fully stated in the judgment ot the learned 
District Judge dated the - nd January 1923 
and in his order passed <11 re\ icw on the 8th 
of January 1023 and are briefly as follows: — 
Wary am Singh., respondent, in the execution 
o ( an ex pa*it dec rec obtained by him against 
Mr. I'itzholmcs, the appellant, attached 
certain money belonging to the judgment- 
debtor which was at his credit in the Kas \ uli 
branch of the Alliance Bank of Simla. 
The decree holder obtained a payment 
order from the Executing Court in Lahore 
which he presented to the Lahore Branch 
of the Alliance Bank of Simla and asked 
it to obtain the money from Kasauli. The 
Lahore Branch got the money transferred 
to it on the 23rd January 1922 but cn the 
same date it received a prohibitory order 
from the Executing Court directing it 
not to pay the money over to Wary am 
Singh. Wary am Singh moved the Execu¬ 
ting Court to have this order set aside 
but the Court on the 15th of March 1922 
refused to set it aside and directed that 
it should stand until further orders, i<rom 
this order Waryam Singh appealed to the 
District Judge who held that the Executing 
Court acted ultra vires in issuing a prohibi¬ 
tory order on the 19th of January 1922, 
as on that date there was no suit pending 
in that Court between the parties within 
the meaning of O. XXI, r 29 of the 
Civil Procedure Code. It should be men¬ 
tioned that Mr. Eitzholmes' reason for ask¬ 
ing for a prohibitory order was that the 
decree had been obtained against him by 
fraud and he said that he was about to in¬ 
stitute a suit to have it declared that the 
decree was not of any force against him. 
The order of the 15th of March 1923 was 
treated as one under section 47 of the Civil 
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Procedure Code and Waryam Singh appeal 
ed from it as such. In my opinion the ob¬ 
jection no »v raised that 1.0 second appeal 
arises because the order is not one under 
section 47, Civil Procedure Code, has no force. 
It was held in Ghazidin v. Fakir Bakhsh 
(1) that all orders staying execution of 
decrees are questions arising between the 
parties to the suit in which the decree 
was passed, and relating to the execution 
thereof, and, as such, appealable. I hold that 
the present is a second appeal from an order 
passed under section 47. Civil Procedure 
Code. Now, it is quite clear that the Exe¬ 
cuting court had no power to stay the exe¬ 
cution under O. XXI. r. 29, of the 
Civil Procedure Code because at that time 
no suit was pending before it against the 
de ree-lioldei on the part of the judgment- 
debtor. It is, however, contenaeci that the 
Court had an inherent power under section 
I 5 1 of the C.vil Procedure Code to stay 
execution. In my opinion it had such a 
power. 

In the District Judge s Court the judgment- 
debtor put in cross-objections in which he 
urged that the original attachment of the 
money at his credit in the Kasauli Branch 
was contrary to law because the Lahore 
Court had no jurisdiction to attach pro¬ 
perty outsiae the limits of its territorial 
jurisdiction. The learned District Juage 
refused to consider this question on the 
ground that it was not raised in the Exe¬ 
cuting Court and he also considered 
it doubtful whether the order of the Court 
attaching the property could be properly 
attached by means of cross-objections 
in connection with an appeal froih an 
entirely different order. Mr. Barkat 
Ali says t at the quesion of jurisdiction was 
raised in the Executing Court in an appli¬ 
cation of the 23rd February 1922. No 
such application is on the record of the Exe¬ 
cuting Court though it appears that there 
was such an application which was put upon 
the record of the original suit instituted 
by the judgment-debtor for a declara¬ 
tion that the ex parte decree was not 
binding upon him. It was said that the 
application was put by a mistake upon 

(1) 7 A. 731 A. W. N. (1S84) 2a6j 4 Ind, M - 

x. a.) 30X* 
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the wrong record. It was . incumbent 
upon the judgment-debtor to see that the 
application was put upon the right record, 
and I cannot take any account of an objec¬ 
tion which is not on the record which is 
before me in the present appeal. Under 
O. XI«I, r. 22, it was open to the 
judgment-debtoi to support the order of the 
Executing Court on any grounds decided 
against him by that Court. If the Court 
had decided against him on the question 
of jurisdiction lie could have raised 
that point again in the Appellate 
Court under r. 22 but the Exe¬ 
cuting Court did not decide the point 
at all. I, therefore, agree with the learned 
District Judge in his view that it was not 
open to the judgment-debtor to raise this 
point by way of cross-objections in the 
appeal of the decree-hob <r from the order 
o the Executing Court refusing to set 
aside the prohibitory order. 

It is strongly contended on behalf of 
the respondent that once the payment 
oruer was given to the decree-holuer by 
the Executing Court the money had been 
paid to him so far as the Court 
was concerned, and the Court could not 
thereafter go back and prohibit the pay¬ 
ment of the money. It was also contended 
that the money was received bv the Lahore 
Branch of the Bank from the Kasauli 
Branch as the agent of the decree-holder 
and that the money when received by the 
Bank in Lahore belonged to the ciecret- 
hclder and it was no longer within the 
jurisdetion of the Court to deal with it 
in any way. The learned District Judge 
gave expression to a similar opinion in the 
last paragraph of the order passed by him 
in review on the 8th of January 1923. I 
agree with the Counsel for the respondent 
that the Lahore Branch held the money 
on behalf of the decree-holder as his agent 
and that the Court could not interfere 
with the actual delivery of the money to 
the decree-holder. 

I, therefore, uphold the order 01 the lower 
Appellate Court and dismiss the appeal 
with costs. 

Z ' K - Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Original Decree No. 5; 

of 1921. 

March 20, 1923. 

Present :— Mi . Justice C. C. Gliose and 
Mr. Justice Panton. 

KRISHNA CHANDRA DEY — Plaintifi 

—Apj-ellant 
versus 

\V. G R AH AM— Dk fk n d a \ t— R f sp on d e n t . 

Specific Pchef A(t (I of iS;;), ss 14, 15, 16— 
Agreement to sell—Vendor unallc I < convey good 
title to whole property — Purchaser, whether ecu e n¬ 
force <pecific performance of remainder — At ah mem. 

It is oi the essence of specific performance that 
part only of an agreement should not be perform¬ 
ed. The exceptions to this general rule are con¬ 
tained in sections 14, 15 arc! 16 of the Specific 
Relief Act. [p. 425, col. 1.] 

Under section 14 of the Specific Relief Act. 
specific performance of a contract may be enfor¬ 
ced by either the promisor or promisee, provided 
the part which cannot be performed is inconsider¬ 
able . and may be compensated for in money and 
provided that such compensation is made. 
CP- 4 * 5 . c °l- !•] 

Under section 15 of the Specific Relief Act, the 
party in default may claim specific performance 
without compensation, where the part left unper¬ 
formed is small in value and admits of compensa¬ 
tion, but he cannot have specific performance 
where such part is considerable and does not 
admit of compensation, [p. 425, col. 1.] 

Under section 16 of the Act where a contract 
consists of several parts, which are separate 
from, and independent of, one another, and 
some of which cannot ami ought not to be 
per orrned. such part or parts, as can and ought 
to be performed, may alone be specifically 
enforc d, with a proportionate abatement in the 
price. This is on the principle that such a 
contract though 110m nally one, is actually divisi¬ 
ble and where the Court enforces what is 
apparently a partof the contract, it really enforces 
an entire and complete contract, [p. 425, coL 1 J 
. question whether a contract is divisible or 
indivisible is one of construction, depending upon 
the nature and circumstances of each individual 
contract, [p. 425, cols. 1 & 2.] 

Though the difference between the property 
contracted to be sold and that which the vendor 
can actually convey may be great, the Court will 
generally, notwithstanding this circumstance, 
enforce the contract where the vendee is willing 
to take whatever int rest the vendor has. [p. 426, 
col. 1.3 

Jones v. Evans, (1848) 17 !,. J. Ch. 469: 12 Jur. 
664J 80 R. R. 192, Barnes v. Wood, (1869) 8 Eq. 
4245 38 L. J. Ch. 683. 17 W. R. 1080, Hooper v. 
Smart, [Bailey v. Piper], (1874) 18 Eq. 683; 43 
It. J. Ch. 704; 31 L. T. 86; 22 W. R. 943 relied on. 

But if the vendee is, from the first, aware of the 
def ndant's incapacity to convi y the whole of what 
he has contracted for. he cannot, generally insist 
on having at an abated price what the vendor 
can convey, [p. 426, col.^i.] 
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Even in cases •where the ascertainment of th« 
amount of abatement cannot be certain or csi ct 
the Court proceeds to grant abatement, if it can 
reasonably estimate the amount of abatement 
from the evidence of competent persons, 
[p. 426, col. 2.] 

Defendant agreed to sell two distinct and inde¬ 
pendent plots of land, neither of whirli was impoi t - 
ant for the enjoyment of the other, to plaintiff, 
and fa led to disclose to the latter that one of the 
plots was owned by his wife. In a suit for specific, 
performance: 

Held, (1) that the contract was divisible and the 
case fell within the purview of section 16 of the 
Specific Relief Actj [p. 426, col. 1.] 

(2) that the pla ntiff was entitled to specific 
performance of the contract with respect to the 
plot owned by the defendant with a propor¬ 
tionate abatement in the price agreed upon, 
[p. 426, col. 2! p. 4 2 7 « coL ij 

Rutherford v. Acton- Adams, (1915) A. C. 866? 
84 D. J. P. C. 238, Mortlock v. Bullet, (1804) 10 
Ves. Jun. 292 at p. 315; 32 E.R. S57; 7 R.R. 417, 
relied on. 

Appeal against a decree of the Subordi¬ 
nate Judge of 24-Perganahs, dated the 
27th November 1920. 

* Dr. Dwarkanath Milter , (with him Babus 
Satendra Nath Mukherjee and Asiranjan 
Chatterji), for the Appellant. 

Mr.S.i?. Das, Advocate-General, (with him 
Babus Cham Chandra Biswas and Manitidra 
Kumar Bose), for the Respondent. 

JUDGMENT. —The plaintiff is the ap¬ 
pellant before us and the facts which 
have given rise to the suit, out of 
which this appeal has arisen, are, brief¬ 
ly stated, as follows:—-By an agreement 
in writing made on the 15th day of Sep¬ 
tember 1919, the defendant agreed to sell 
and the plaintiff agreed to purchase 
certain lands, measuring about 24 % bi- 
ghas, in Tollygunge, in the suburbs of Cal¬ 
cutta, particularly described as plots A 
and B in the schedule annexed to the 
said agreement, free from encumbran¬ 
ces, for a sum of. Rs. 1,53,000. The 
vendor agreed to deliver to the purchaser’s 
Solicitor the title-deeds relating to 
the said plots A and B within two 
days from the said date and the 
purchaser agreed to send in his requisi¬ 
tions in respect of the title within five days 
from the date of the delivery of the title- 
deeds. The requisitions were to be an¬ 
swered within five days thereafter. Tie 
vendor agreed to make out a* market¬ 
able title to the said properties and in 
case of failure, to refund to the purchaser 
the latter’s deposit of Rs. 501 withou 


interest. It was also agreed, inter alia, 
that on the vendor making out a market¬ 
able title, lie should execute a proper 
conveyance in favour of the purchaser, 
causing all unnecessary parties to join there¬ 
in, and that, in the event of the purchaser 
failing to complete the purchase within 
f ourt'.cn days from the date of the delivery 
of the title-deeds, the vendor should 
be e titled to cancel the said agree¬ 
ment and to forfeit the amount of the 
vendor's deposit. On the 16th September 
the title-deeds in respect of the properties 
were handed by Messrs. Leslie & Hinds, 
the vendor’s Solicitors, to the plaintiff's 
Solicitor, Mr. Rajendranath De. On the 
19th .September, the requisitions on 
title were sent to the vendor’s Solicitors. 
It was pointed out therein by the plaintiff's 
Solicitor that it appeared from a certain 
conveyance bearing date the 12th July 
1904, that Mrs. Kate Graham, the wife 
of the vendor, was the owner of one of the 
properties comprised in the schedule to 
the said agreement and an enquiry was 
addressed as to h- w the vendor proposed 
to sell the said property. The answer 
to this requisition, which was given 
on the 24th of September, was in these 
words, “Mrs. Graham will concur in 
the same." Another requisition, being Re¬ 
quisition No. 16, was in these terms “is 
the vendor alone competent to convey an 
absolute title to the properties free from 
all encumbrances," and the answer was, 
“Yes, with the concurrence of Mrs. Gra¬ 
ham." The answers to the requisitions 
were not received by the plaintiff’s Soli¬ 
citor till the 25th September and on that 
date he asked that the title-deeds might 
be returned to him to enable him 
to consider the sufficiency of the 
answers (see Exhibit 8). On the 27th 
September the vendor's Solicitors drew 
the attention of the plaintiff's Solicitor 
to the fact that the completion of the 
transaction under the agreement must 
take place on or before the 30th Septem¬ 
ber and asked for the draft conveyance 
for the approval of the vendor. On the 
same day , the plaintiff's Solicitor again 
wrote to the vendor's Solicitors asking 
for the title-deeds, without which, it 
was pointed out, the sufficiency of the 
answers could not be considered, ,Qn 
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the 29th September the plaintiffs Solicitor 
wrote a further letter to the vendor’s So¬ 
licitors asking for the title-deeds and pro¬ 
testing against the unreasonableness 
of the attitude taken up by the vendor’s 
Solicitors and he pointed out that some 
of the answers to the requisitions were 
unsatisfactory. However, on the 29^1 Sep¬ 
tember the vendor’s Solicitors wrote to the 
plaintiff’s Solicitor purporting to retur the 
title-deeds to the plaintiff’s Solicitor and on 
the 30th September they wrote the following 
letter to the plaintiff’s Solicitor :—“Accord¬ 
ing to the terms of the agreement, the 
conveyance of the above premises should 
have been executed to-day. As your 
client failed to do this, we have been in¬ 
structed by our client to give you notice 
that the agreement is cancelled and the de¬ 
posit money forfeited to the vendor.” 
It appears that on the 29th September 
the plaintiff's Solicitor closed his office 
for the Long Vacation, without receiv¬ 
ing the title-deeds in question, and on 
the 30th September he left town. What 
happened subsequently was this,—the 
title-deeds in question were brought 
to the clerk of the plaintiff’s Solicitor, 
after the latter had left town, and he, 
the clerk, at first refused to receive the 
same but on the vendor's Solicitor's 
clerk refusing to take back the title- 
deeds, the plaintiff’s Solicitor’s clerk kept 
the same with him, without the knowledg 
of the plaintiff’s Solicitor. Meanwhile, 
on the 6th and 7th October, the vendor's 
solicit jrs kept on asking for the 

return of the title-deeds. These letters, 
however, were returned by the plaintiff’s 
Solicitor’s durwan on the ground that the 
office was closed. On the 8th October, 
the plaintiff’s Solicitor, having returned to 
town, asked for the title-dee Is to enable 
him to deal with the sufficiency of the ans¬ 
wers. Thereafter, a controversy arose 
as to whether the title-deeds had 
not been returned to the plaintff’s Solicitor 
and whether the contract had not al¬ 
ready been cancelled. The question about 
the title-deeds was not settled until the 
4th November, when it was discovered 
that the title-deeds had been left with the 
clerk of the plaintiff’s Solicitor. On that 
date, further requisitio is on title were sent 
by the plaintiff’s Solicitor. On the 5th 
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November, the vendor’s ‘ olicitors return¬ 
ed these further requisitions and declined 
to answer them on the ground that the 
contract had already been cancelled by 
reason of breach of contract on the pait 
of the plaintiff. The plaintiff, thereupon, 
on the 10th November, having regard to 
the attitude of the vendor, instituted the 
present suit against the vendor, claiming 
specific performance of ti e said contract 
or, in the alternative, damage, which lie 
assessed at Rs. 1,00,000. The defendant 
in his written statement contended that 
time was of the essence of the contract, 
and that the transaction had to be complet¬ 
ed under the te T ms of the ‘agreement 
between the parties, within fourteen days 
from the date of the delivery of thetitle-deeds 
to the plaintiff's Solicitor and that as tl e 
plaintiff had failed and neglected to com¬ 
plete the transaction within the time limit¬ 
ed as above, the defendant was within 
his rights in cancelling the agree¬ 
ment. The defendant maintained that 
he had performed his part of the con¬ 
tract and although it was the plaintiff 
who was not ready a 0 v illing to perfrom 
his part of the said agreement, the defend¬ 
ant was willing to return to the plaintiff 
the amount of the said deposit. The 
learned Subordinate Judge, who tried the 
suit, held by his judgment dated the 27th 
November 1920 that time was not of the 
essence of the contract but that, inas¬ 
much as it appeared that one of 
the two properties me tioned in the sche¬ 
dule to the said agreement belonged to the 
wife of the defendant, who was not a party 
to the said r greement, and as the • efend- 
ant had no authority to enter into any 
agreement in respect of the said property 
on her behalf, the plaintiff could not 
get any decree for specific performance 
of the contract so far as that property was 
concerned. As regards the question as 
to whether the plaintiff could enforce par¬ 
tial performance of the contract in respect 
of the property which belonged to the de¬ 
fendant, it was held that, although under 
section 15 of the Specific Relief Act, the 
plaintiff could claim such a right, pro¬ 
vided the plaintiff was willing to pay the 
price ag eed upon and take the property 
which belonged to the defendant, waiving 
ajl right to compensation either for the de- 
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ficlency or for loss sustained by liim through 

the defendant's neglect or default, yet no 
such case was made by the plaintiff and, 
therefore, the learned Subordinate Judge 
dismissed the entire suit. 

On behalf of the plaintiff-appellant it 
had been contended by Dr. Dwarkanath 
Mitter before us that, although the Court 
will not specifically enforce part of a con- 
t act, except where that part can be sepa¬ 
rately enfo eed without any possible in¬ 
justice to the defendant, where propel tv 
is sold in distinct lots there is a separate 
cont act for each lot and. secondly, that the 
principle that the Court will not perform 
pa t of a contract if it cannot perform all, 
did not a ply to cases where the impossi¬ 
bility of carrying a part into execution 
was due to the default of the defendant who 
Set up this defence, for to permit it to pre¬ 
vail would be opposed to the maxim that 
no man shall take advantage of his own 
wrong. The learned Advocate-General, 
on behalf of the defendant-respondent 
maintained, however, that the plaintiff’s 
case came within the four corners of section 
15 of the Specifiic Relief Act and that, in- 
a smuch as the plaintiff had not complied 
with the p ovisions of that section, ti e 
entire suit had been rightly dismissed. To 
this the plaint iff-appellant replied that 
this case was governed by section 16 of ti e 
Specific Relief Act and that section 15 
on which the defendant relied, had no appli¬ 
cation whatsoever to the facts of this case. 

The learned Advocate-General ad¬ 
mitted before us that time was not 
of the essence of the contract in 
this case, nor had time been subse¬ 
quently made of the essence of the contract 
by notice on the part of the defendant. 
It was also adm tted on behalf of the de¬ 
fendant that at the time of the agreement 
between the parties he had not disclosed 
that one of the lots comprised in the sche¬ 
dule to the agreement belonged to his wife. 
The defendant stated, In Ids evidence 
that, without consulting his wife, lie had 
entered into the ag eement, as he was sure 
that his wife would join with him in exe¬ 
cuting a conveyance in favour of the plaint ff. 
Thus, it was that he had said in the re] lies 
to the requisitions that his wife would con¬ 
cur in the sale. He had no power, however, 
trver his wife and if she refused, he could not. 


make her join with him in the conveyance. 
Asked about whether the replies to some 
of the requisitions might not have been 
more satisfactory, the defendant seemed 
to impl> that they might have l eer.. 

According to tin learned Advocate- 
General, the mere fact that there were 
two plots specified in the schedule to the 
agreement did not show that the contract 
could be treated as divisible into two 
separate and indepen cent parts. Be fur¬ 
ther contended that flfce parties contemp¬ 
lated one and indivisible agreement, one 
lump sum price being fixed for two plots 
and in the circumstances, it was impossi¬ 
ble to assess the prices of the two plots se¬ 
parately. He suggested that section 16 
of the Specific Relief Act applied only 
where the part sought to be enforced was 
a separate independent and self-contained 
contract. 

Now, plot A in the schedule to the agree¬ 
ment relates to an area containing by* 
estimation 11 bighas 13 cottas bounded 
on the north by the garden land 
of Sahebjada Mahame d Haidar Sultar, 
on the west partly by the vendor’s Jand pur¬ 
chased from Nayantara Dassi and Khay- 
rennessa Begam, on the *‘ outh by a public 
road and on the east by a dwelling house 
and garden of Babu Mulla. Plot B re¬ 
lates to an area containing by estimation 
11 bighas 4 co'tas and 2 chataks and bound¬ 
ed on the north pa tly by the purchased 
land of Amirannessa Begam, now the 
dwelling house of Shahajada Naymat 
Salieb, partly by the garden land of the 
late Panchacowri Doctor and partly by 
the land of the Tramway Dep6t, on the east 
by the garden of Shahajada Moujaddin 
Saheb, now the lark and land belong¬ 
ing to Pancliacow'ari Doctor, on the soulh 
by a public road, on the w r est by a land 
and jb.il belonging to the daughter of Shah- 
jada Mahammed Anwar Sliaha, now the 
land and tank belonging to the Tramway 
Company. Plot B is the property which 
is the subject-matter of the conveyance 
dated the 12th July 1904 referred to in 
requisition No. 9 and is alleged to belong 
to tlie wife of the defendant. 

From the description of the two plots, 
there seen s to he little doubt tl at they 
are two distinct and independent Ids and 
it is impossible to come to the_conclusion 
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that one is important for the enjoyment of 
the other. In other words, it cannot be pre¬ 
dicated that plot B is important for the 
enjoyment of plot A, or that the transaction 
relating to plot A is dependent on the 
transaction relating to plot B. It would, 
therefore, appear that the performance 
of the contract, so far as it relates to plot 
A, which belongs to the defendant, is both 
practicable and proper, whereas the per f oim- 
ance of the contract so far as it relates 
to plot B, which belongs to the wife of the 
defendant, who was not a party to the 
agreement, is at once impracticable and im¬ 
proper. No doubt, it is of the essence of 
specific perform 1 ce that part only of 
an agreement should not be performed: 
this is the general rule and the exceptions 
to this general rule are embodied in sec¬ 
tions 14, 15 and 16 of the Specific Relief 
Act. In our opinion the present case does 
not come within the purview of sections 
14 and 15 of the Specific Rebel Acl 
but it does within the pu view of 
section 16. Under section 14 perform¬ 
ance of a contract may be enforced by 
either the promisor or promisee, provide ' 
(i) the part which cannot be performed (a) 
is inconsiderable and (&) may be compensat¬ 
ed for in money, and (it) provided that 
such compensation is made. Under section 
15, the party in default may claim specific 
performance without compensation, where 
the part left unperfoimed is small in value 
and it admits of compensation, but he can¬ 
not have specific performance where such 
part is considerable and does not admit 
of compensation; the party not in default, 
however, may have specific performance 
with compensaton iu the first case, but 
specific performance without compensation 
in the second case. Under section 16, 
where a contract consists of seve al parts, 
which are separate from, and independent 
of, one another, and some of which cannot 
and ought not to be performed, such part 
or parts as can and ought to be performed, 
may alone be specifically enforced. This 
is on the principle that such a contract, 
though nominally one, is actually divisible, 
and when the Court enforces what is 
apparently a part of the contract, it really 
enforces an entire and complete contract. 
The question, therefore, whether a contract 
Is divisible or indivisible is one of construc¬ 


tion, depending upon the nature and cir¬ 
cumstances of each individual contract. 

In the case of Rutherford v. Actor,-Adams 
(1), the principles on which the Com t 
will act in a suit for specific perfoimante 
are thus stated by their I,o dshij s of 
the Judicial Committee of the Privy Council 
—“In exercising its jurisdiction over s] t- 
cific perfo mance, Cou t of E .uity looks 
at the substance and not merely at the letter 
of the contract. If a vendor sues and is 
in a position to convey substantially what 
the purchaser las contracted to get, the 
Court will decree specific performance 
with compensation for any small and im- 
n aterial deficiency,provided that tl e vendor 
lias not, by misrepresentation or o 1 ciwisr-, 
disentitled himself to his remedy. An¬ 
other possible case arises where a vendor 
claims specific performance and where 
the Court refuses it unless the purchaser 
is willing to consent to a decree on terms 
that the vei dor will make compensation to 
the purchaser, wl o agrees to such a decree 
011 condition that he is compensated. If 
it is the purchaser who is suing tl e Court 
holds him to have an even larger light. 
Subject to consideration of hardship, 
he may elect to take all he can get, ai d to 
have a proportioi ate abatement from the 
purchase money. But tl is right applies 
only to a deficiency in the subject-matter 
described in the contract. It does not 
apply to a claim to make good a representa¬ 
tion about that subject-matter made 
not in the contract but collaterally to it. 
I11 the latter case the remedy is rescission, 
or a cl im for damages for deceit where 
there has been fraud, or for breach of a 
collateral contract if there has been such 
a contract. 0 

The principle is well settled and it was 
held as early as in Mortlock v. Bullet (2 \ 
that, “If a man, having partial interests in 
an estate chooses to enter ii to a contract 
rep esenting it, ard apreeinc to sell it 
as his own, it is not competent to him 
afterwa ds to say, though he has valuable 
interests, he has not the enti’ety; ard, 
therefore, the purchaser shall rot have the 
berefr of his contract. For tie pur¬ 
pose of this jurisdiction, theper.^ on contraet- 

(1) (1915) A. C. 866; 84 L. }. P. C. 238. 

(2) (1804) 10 Ves. Jun. 292 nt p.315: 32 E. Rj 
8575 7 R. R.417. 
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*ng under these circumstances, is bound 
by the assertion in his contract, and if the 
vendee chooses to take as much as he can 
have, lie ha' a right to that, and to an abate¬ 
ment; and the Court will not hear the ob¬ 
jection by the vendor, that the purchaser 
cannot have the whole.” 

It has even been held that, though the 
difference between the property contracted 
to be sold and that which the vendor can 
actually convey may be great, the Court 
will generally, notwithstanding this cir¬ 
cumstance, enforce the contract where 
the vendee is willing to take whatever 
interest the vendor has, [See Jo lies v. Evans 
(3), Baynes v. Wood (4), Hooper v. Smart 
(Bailey v. Piper) (5)]. No doubt if the vendee 
Is, from the first, aware of the vendor’s in¬ 
capacity to convey the whole of what he 
has contracted for, he cannot, generally,- 
insist on having, at an abated price, what 
the vendor can convey. In this case, 
however, it is not suggested that the vendee 
was aware of the defendant’s incapacity 
to convey the whole of what was contract¬ 
ed fo ; indeed, we have, as has already been 
pointed out, the defendant’s own state¬ 
ment that he did not disclose that one 
of the properties behme-i 1 o 1 is- vie. 
The representation, such as it was, there¬ 
fore, by the defendant was that the entire¬ 
ty of the properties mentioned in the sche¬ 
dule to the agreement belonged to him. 
The learned Advocate-General, however, 
argues that there can be no abatement of 
the price in a case under section 16 of the 
Specific Relief Act and that if the vendee 
wishes to take plot A, then he must pay 
the entire sum mentioned in the contract. 
We are unable to take such a restricted 
view of the scope of section 16 of the 
Specific Relief Act as has been suggested 
to us by the learned Advocate Genera 1 
The inability' on the part of the defendant 
to make a good title as regards plot B 
of the schedule to the agreement is a legal 
and not a physical, inability to perform 
the contract; it would, therefore, follow that 
it does not lie in the mouth of the defendant 
to urge that he is unable to do all 

(3) (1848) 17 L. J. Ch. 469; 12 Jur. 664; 80 R, 

R (4) 9 (*i' 86 9) 8 Eq ‘ 4241 38 Ch ’ 6831 r 7 w - R. 

X °/l°'(1874) 18 Eq. 683143 b. J. Ch. 7041 3I I, 

T. 22 W. R- 943- 
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the physical acts necessary for the per¬ 
formance for the contract, as far as it re¬ 
lated to plot A. Tin re is nothing of which 
the defend ant can complain. It is his own 
fault if he has assumed an obligation 
which he cannot fnli-J;and, in our opinion, 
jt cannot be ineqi itable to require him to" 
perform, as far as it is in his pewer, so much 
of the contract as relates to plot A. In 
no just sense can it be said that in requir¬ 
ing the defendant to perform the contract 
w itli reference to plot A, a new contract 
i- being made by the Court for the parties. 
The defendant is not compelled to convey 
anything which he did not agree to convey 
and the vendee pays for what he gets accord¬ 
ing to the rate established by the agree¬ 
ment between the parties. The conclusion, 
tlierefoie, to which we have come on the facts 
of this case is that the defendant ought 
to be compelled to convey to the plaintiff 
plot A of the schedule to tiie agreement with 

an abatement in the price agreed upon. 

It has been said that, in circumstances 
like the present, the principle cn which 
the abatement in price is calculated is 
prim a facie acreage. Having regard to 
the view which the learned Subordinate 
Judge took in this case, he felt that it was 
not necessary for him to go into any question 
of abatement in the price and consequently 
there are no data in the evidence on record 
from which the ameunt of compensation, 
/.<*., abatement in the price, can be ascer¬ 
tained. b'ver in eases where the ascer¬ 
tainment of the amount of abatement can¬ 
not be certain or exact, the Court proceeds 
to grant abat.ment, if it can reasonably 
estimate the amount of abatement from 
the evidence of competent persons. We 
have on the present record no mate¬ 
rials, and we are, therefore, constrained to 
direct a remand in this ease to the lower 
Court for the purpose of assessing the 
abatement in the price which should be 
a’lowed to the plaintiff on sucl evidence 
as may r be adduced by' the parties. 

The order, therefore, will be that it is 
declared that the plaintiff is entitled to 
specific performance of the agreement, 
dated the 15th September 1919, in the 
pleadings in this suit mentioned to 
the extent of all the interest of the defend¬ 
ant in the property particularly described 
as plot A in the schedule to the said agree- 
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ment with a proportionatf abatement of 
the purchase-money in respect of the prop¬ 
erty particularly described as plot B 
in the said schedule and alleged to belong 
to the wife of the defendant; and it is order¬ 
ed that the case be remanded to the lower 
Court for determining the amount to be 
paid by the plaintiff for the purchase- 
money of the said property plot A mention¬ 
ed in the said schedule, having regard to the 
declaration aforesaid and it is further order¬ 
ed that the defendant do execute and re¬ 
gister a proper conveyance of the said 
property, being plot A mentioned in the 
said schedule, in favour of the plaintiff or 
such person as he may direct in terms 
of the said agreement on making out a 
good title to the said plot A, and to deliver 
vp to him possession of the said property 
within a time to be fixed by the lower 
Court, the plaintiff paying to the defendant 
the amount of the purchase money as may 
be determined by the lower Court and also 
all costs and expenses necessary to complete 
and obtain the conveyance of the said prop¬ 
erty. 

The result, therefore, is that the judgment 
and decree of the lower Court are set aside 
and this appeal is allowed with costs. 

bet the records be sent down to the 
lower Court without delay. 

Appeal allowed ; 

z * K * Case remanded . 

PATNA HIGH COURT. 

Circutt Court, Cuttack. 

Appeal prom Appellate Decree no 

of 1921. 

December 2, 1921. 

Present:— Mr. Justice Das and Mr. 

Justice Ad ami. 

RAGHUNATH MISRA and others— 

Plaintiffs—Appellants 
versus 

RAM BEHERA and others— 
Defendants—Respondents 

Bengal Tenancy Act (VIII of 1885), s. 103 B 
— Record of Rights—Presumption of correctness — 
Trior documentary and oral evidence, value of — 
Provincial Settlement Record, value of—Occupancy 

StalUS wheiher can be acquired by custom. 

Evidence of facts, documentary and oral, of a 
date prior to that of the publication of the 
Record of Rights is admissible and should be 
.taken into consideration in determining whether 
the presumption under section io 3 B of the 


Bengal Tenancy Act has been rebutted or not* 
[p. 427. col. 2.] 

Sheonandan Persad Sukul v. Uucha J<mt, 
4 Ind. Cas. 54: 9 C. L. J. 284, followed. 

In determining the status of a tenant the Pro. 
vincjal Settlement Records are of high value 
and are sufficient to rebut the presumption of 
correctness that must attach to the Re visional 
Settlement Records, where it appears that there 
was a procedure by which the status of the 
tenant could have been changed to what it is 
recorded in the Re visional Settlement Records, 
[p 428. col. 1.] 

A person cannot by custom ac pure the status 
of an occupancy tenant, notwithstanding that lie 
is so recorded in the Record of Rights. If he 
relies on any custom, it is for him to allege and 
prove that custom, [p. 428, col. 2.] 

Appeal from a decision of the District 
Judge. Cuttack, dated the 9th May 1921, 
confirming that of the Deputy Collector* 
Khurda, dated the 23rd January 1921. 

Messrs. J. N. Bose and Satin dra Na ray an 
Roy, for the Appellants. 

Messrs. A. Manan and BicJntranand Das 

for the Respondents. * 

JUDGMENT. 

Das, J.— This appeal arises out of a 
suit instituted by the plaintiffs for eject¬ 
ment of the defendants from 4.5S2 acres 
of land in Khurda. The plaintiffs de¬ 
scribe themselves as raja-tankidars and 
it is their case that the defendants are 
sliikmi ratyats, that is to say, under -raiyats. 

The Provincial Settlement Records describes 

the plaintifis as rafa-tankidars but the Re- 
visional Settlement describes them as 
tankidars and the defendants as havin" 
rights of occupancy in the land in dispute. 

The learned Judge has come to the con¬ 
clusion that tne entiv in the Revisional 
Settlement Record must be presumed 
to be correct until it is shown t 0 be 
incorrect, and his view is that the 
Provincial Settlement is by itself insufii- 
cient to rebut the presumption that the 
Revisional Settlement Record is correct. 
Now, in my opinion, this is not a very cor¬ 
rect way of stating the position. As 
was held in the case of Sheonandan Persad 
Sukul v. Bacha Raut (1), evidence of 
facts, documentary and oral, of a date prior 
to that of the publication of the Record 
of Rights is admissible and should be 
taken into consideration in determining 
whether the presumption under section 
103 B of the Bengal Tenancy Act, as 
amended, has been rebutted or not. 

(1) 4 Ind. Cas. 54! 9 C. L. J. *84. 
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Now, as I un’erstaud the position, in 
the yea' 1839 the Government agreed 
to a compromise with tank>dars or holders 
of land on quit rent to the effect that cn 
con it’on of their agreeing to pay rent 
at certain rates fixed by Government 
no enqi.iries would be made into the lia¬ 
bility of their holding on resumption. I 
understand that the quit rates so fixed 
were teimed rafa-tanki or terms at fixed 
rates and the holders of the land were 
known as rafa-tanki days . If in fact the 
plainti's were rafa-tanki dais at the time 
of the Provincial Settlement there is no 
procedure by which they became tanki- 
dars at the time of the Kevisional Settle¬ 
ment. The Provincial Settlement Records 
must be considered of very high value 
in determining the status cf tenants and 
til my op in.on the Provincial Settlement 
Record is sufficient to rebut the presump¬ 
tion of correctness that must' attach to 
the Re visional Settlement Records in this 
case because it is conceded that there is 
no oral evidence in the case on the point. 

I he next question is, if the position of 
the plaintifis be that of rafa-tankidars 
are they entitled to eject the defendants? 
The learned Judge in the Court belcw 
sa}*s that Mr. Taylor’s opinion on the 
point is not entitled to much weight. There 
is, however, a decision of this Court in 
the case of Harayan Patnaik v. Raghnnath 
Patnaik (2), which concludes the matter. 
That decision is in favour of the appellant*. 
It decides that rafa-tankidars are occu¬ 
pancy raiyats and not tenure-holders. 
It that be so, they are entitled to eject the 
defendants unless it be that the defendants 
have acquired certain rights by custom. 
The learned Judge says that, under sec¬ 
tion 237 of the Orissa Tenancy Act, “ under - 
raiyats can acquire occupancy rights 
by custom.” With all respect, I am un¬ 
able to agree with this view. Section 237 
provides:— 

“ Nothing in this Act shall affect any 
custcm, usage or customary right not 
inconsistent with, 01 not expressly or by 
necessary implication modified 01 abolish¬ 
ed by its piovisions.** 

• I can quite understand an under- raiyat 
acq .h ing by, custcm certain privileges which 

(2) 57 Ind. C*s. 2251 5 P. If. J. 373 . 


ate possessed b) r occupancy tenants but 
it is one t ing to say that a person may 
by custom acquire certain rights which 
are incident to rights cf occupancy in land 
but it is quite another thing to say that 
by custom an under -raiyat may become 
a raiyaf. There would, in my opinion, 
be a contradiction in terms if the view 
of the learned Judge in the Court below 
be accepted. It inaj T , of course, be 
that the defendants by custom may ac¬ 
quire certain privileges of occupancy 
tenants and it may be that one of these 
privileges is that he is not entitled to be 
ejected merely on notice under section 
57 of the Orissa Tenancy Act. But no 
custom has been alleged in the written 
statement and none could have been in¬ 
vestigated by the learned Judge in the 
Court below. His view is that as they 
are recorded in the Record of Rights as 
occupancy tenants it must be held that 
they have acquired those rights by custom; 
but I hold that the defendants could not 
bj' custom acquire the status cf occupancy 
tenants. That being so, if they did rely 
upon any custom a.* a bar to the plaintins 
suit, it was for them to allege and prove 
that custom. 

I must allow the aispeal, set aside the 
judgment and decree of the Court below 
and give the appth nts a decree for pos¬ 
session. The plaintiffs are entitled to 
their costs of this appeal. 

Adami, J.—I agree. 

N H . Appeal allowed. 


LAHORE HIGH COURT. 

Miscellaneous First Civil Appeal 

No. 2189 of 1922. 

March 13, 1923. 

Present:— Mr. Justice Moti Sagar. 
RAMESHWAR DAS— Defendant- 

Appellant 


versus 

YAKIN-UD-DIN KHAN—Plaintiff 

AND ANOTHER—DEFENDANT 


—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O . 
XXXIX , r . 2— Temporary injunction , wnn 
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to be granted — Election, Municipal, suit to contest, 
validity of—Injunction restraining defendant from 
exercising functions of Municipal Commissioner, 
whether can be granted. 

A person asking the Court to exercise its dis¬ 
cretionary jurisdiction by granting a temporary 
injunction must make out a strong prima facie 
case in support of the title which he asserts, and 
must satisfy the Court that its interference is 
necessary to protect him from irreparable or, at 
least, serious injury before the legal right can be 
established at the trial. Being an exceptional 
remedy, an injunction will be refused in the first 
instance except upon a clear prima facie case and 
upon positive averments of the equities on which 
the application for relief is based, [p. 429, col. 2.] 

In a suit contesting the validity of a Municipal 
election, the plaintiff applied for a temporary 
injunction restraining the defendant from exer¬ 
cising the functions of a Municipal Commissioner 
during the pendency of the suit: 

Held, that the plaintiff could in no way be in¬ 
jured by the defendant continuing to act as a 
Municipal Commissioner during the pendency 
of the suit and a temporary injunction could 
not, therefore, be granted, [p 430, col. i.J 


of a Municipal Commissioner pending the 
decision of the suit. The learned Senior 
Subordinate Judge allowed this applica¬ 
tion, and it is against this order \ as«ed 
on the 22nd of August 1922 that the present 
appeal is directed. 

The case has been argued at some length 
by the learned Counsel on both sides, 
but the point involved for decision is vet}* 
simple and can shortly be disposed of. 

It is contended on behalt ol the defendant 
that the suit for setting aside the election 
does not lie under section 42 of the Specific 
Relief Act and that the learned Senior 
Subordinate Judge was consequently 
not justified in granting the temperary 
injunction prayed for by the plaint if. I 
do not propose to enter into a discussion 
of the question relating to the maintain¬ 
ability or otherwise of the suit as the sole 


Miscellaneous first appeal from an order question tor determination before me at this 
of the Senior Subordinate Judge, Hissar, stage is whether, in the circumstances 
dated the 2 2nd August 1922. nan a tea above, an interim injunction res¬ 

training the defendant from acting as 
Bakhshi Tek Chanel, for the Appellant. a Municipal Commissioner pending the de¬ 
cision of the suit should or should not have 
Messrs. C. Bevan Petman and Indar been granted. 

Sain, for the Respondents. 

. Ihe principle of law is firmly established 

JUDGMENT. —The p’aintiff and the ae- that a person asking the Court to exercise 
fendant were rival candidates at a Municipal its discretionary jurisdiction must make out 
election held at Sin a on the 14th of Novem- a strong prima facie case in support of the 
ber 1921. The defendant secured 150 title which he asserts, and must satisfy 
votes as against 138 votes obtained by the the Court that its interference: is uecessary 
plaintiff, and was declared successful, to protect him from irreparable or at least 
On the 3rd of February 1922 a Notification serious injury before the legal right could' 
was published in the Government Gazette be established at the trial. Being an ex- 
declaring the defendant to have been duly ceptional remedy, an injunction will be re¬ 
elected and on the same date the plaintiff fused in the first instance except upon a 
was nominated a Municipal Commissioner clear pnma facte case and "upon positive 
by the orders of the Government. On the averments of the equities on which the 
2nd of May 1922, three months after the application for relief is based." I am un- 
lesult of the election had been published able to see what equities there are in 
Government Gazette, the plaintiff favour of the plaintiff entitling him to 
rought this suit for a declaration that the the temporary injunction granted by the 
ection was void and that the defendant Court below, nor am I satisfied that the 

not entitled to sit a s a plaintiff is likely to suffer any injury while 
ssioner on the Municipal Commit- his alleged rights ate being investigated. 
^rant'Tf * made an application for the The rule of law is that the Court should, 
? temporary injunction that the before disturbing any man's legal right 
_ c~.. ° e ^strained from attend ng or stripping him of any rights with which 

n meetings of the Municipal Committee the law has clothed him, be satisfied that the 
hit. tii uwhc (icuifijg tic i\v,m probability talaI avoui bto com ultimate- 
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ly failing in the final issue of the suit. 
This, in ray opinion, the plaintiff has not been 
able to establish, and I do not, therefore, 
think that a temporary injunction should 
have been granted in this case. 

As to plaintiff's sustaining hrcparaVe 
injury by the defendant’s continuing to act 
as a Municipal Commissioner pending the 
detei urination of the suit, the apprehension 
appears to be more imaginary than real. 
Ii the suit is decided in favour of the p’aintiff 
the lesult would be that the election would 
be set aside and a fresh election ordered, 
but I am wholly at 0 loss to understand 
how the plaintiff wot-Id be injured by the 
defendants continuing to discharge the 
functions of a Municipal Commissioner 
during this time. It appears to me that 
there is no substance in the application 
made by the plaintiff for the issue of a 
temporary injunction and that he is ob¬ 
viously prompted by a desire to cause 
injury to the defendant. 

I accordingly accept the appeal an l, set¬ 
ting aside the order of the Court below, 
dismiss the petition for the temporary in¬ 
junction with costs throughout. 


Z. k. Appeal accepted. 
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PATNA HIGH COURT. 

Civil Revision No. 86 of 1923. 

June 15, 1923. 

Present; —Sir B. K. Mullick, Kt., and 
Justice Sir John Bucknill, Kt. 
Musammat BIBI ZAINAB and another — 1 
J udgment-de btors—Petitioners 

versus 

PARAS NATH and others — Opposite 
Parties— Respondents. 

Civil Procedure Code ( Act V of 1908), s. 115, 
O. XXI, rr. 89, 92 (2 )—Application to set aside 
sale—Notice to parties affected — Judgment-debtor, 
whether necessary party — Notice, issue of— 

Limitation — Revision—Court acting under errone¬ 
ous view of law—Nigh Court, whether will inter¬ 
fere—Government of India Act, 1915, (5 & 6 Geo, 
V, c. 61), 5. 107 —Negligence of judgment-debtor 
to take out notice, effect of. 

A Court is not competent to make any order 
upon an application made by a judgment-debtor 
under O. XXI, r . 89 until notice of such applica¬ 
tion has been given under r. 92 to all the persona 
affected thereby, [p. 431, col. 2.] 

Although an application under O. XXI, r. 89, 
to deposit must be made within 30 days of the 
date of the sale, no limitation is prescribed for 
the issue of a notice under r. 92. [p. 43 1 * c °l* 2 *I 

Ganesh Bab Naih v. Vilhal Vaman Mahalya, 
19 Ind. Cas. 475; 37 B. 387; 15 Bom. E. R. 244, 
relied on. 

Sumitra Kuer v. Datnri Lai, 62 Ind. Cas. 
61; 2 P. L.T. 336, and Ajiudiin Ahatned v. Khoda 
B'tix Khondkar, 50 Ind. Cas. 5, dissented from. 

Where in the body of his application for 
deposit a judgment-debtor states the name and 
address of the auction-purchaser and asks that 
the sale be set aside on his depositing the 
decretal amount, that is a sufficient application 
to make the auction-purchaser a patty, and as 
soon as the notice is issued upon him he becomes 
a party to the proceedings, [p.432. col. *•] 

Where an Appellate Court confirms an execution 
sale upon au erroneous view of the law its deci* 
sion is final and cannot be interfered with under 
section 115, Civil Procedure Code. [p. 43 2 » c °l* 

Fazal Rab v. Mansur Ahmed, 45 Ind. Cas. 7731 

40 A. 425J 16 A. It. J. 433 * relied on. . 

The powers of superintendence vested in a 
High Court by section 107 of the Government of 
India Act, will not be exercised lightly, and 
certainly not where a petitioner is ^uilty of 
negligence, [p. 432, col. 2.] 

Appl cation against an order of the 
Officiating Additional District Judge, 
Patna, dated the 31 st January 1923, 
reversing that of the Subordinate Judge, 

Second Court, Patna, dated the loth May 

1922. . 

Messrs. Muhammad Hasan Jan, Sj'ed AU 
Khan and Ahmad Raza, for the Petitioner. 

Mr. Bhiveshwar Dayal , for the Opposite 

Partyi 


% 
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JUDGMENT. 

Mullick, J. —This application has been 
made against an oraer passed by the 
Officiating Additional District judge 
of Patna on the 31st January 1923 re¬ 
versing the order of the Subordinate 
Judge of Patna dated the 10th May 1922. 
It appears that on the 18th April 
the Subordinate Judge of Patna sold cer¬ 
tain immoveable properties belonging to 
the two petitioners and their co-judgment- 
debtors in execution of a money-t.ecree. 
On the 5th May the petitioners applied 
for permission todeposit the money under 
O. XXI, r. S(), Civil Procedure Cot.e 
and to have the sale set asioe. O11 
the same date the decree-holder made 
an application stating tl at he had received 
the full amount of his c.ecretal claim from 
the judgment-debtors and asking tl at 

the payment should be certified. On 

the 6th May the petitioners deposited 
in Court the compensation due to the 
auction-purchaser. On the same date 

the auction-purchaser p a iu into Court 

the balance of the auction purchase-money. 
Thereupon the Subordinate Juoge ad- 
jour nea the case till the 10th May in 
or a er that the petitioners might produce 
a Treasury Cbalan showing that the 
necessary sums had been paid into the 
Treasury. On the iotb May the case 
was duly put up ana the sale was set 
asiae. Against this oraer the auction- 
purchaser appealed to the Aauitional 
District Judge who held that, as the auc¬ 
tion-purchaser had not been made a party 
to the proceeaings within one month 
of the aate of the sale, the deposit could 
not be accepted. He accordingly set 
aside the order of the Subordinate Judge 
and directed that the sale should be 
confirmed. The present application is 
“Jade against the Additional District 
Judge's order. 

It is urged by the petitioners that the 
learned Additional District Juage declin¬ 
ed to exercise jurisdiction in refusing to 
accept the deposit. Now, O. XXI, r. 92, 
Civil Procedure Code, nowhere speaks of 
the auction-purchaser being made a Party, 
it provides that no sale can be confirmed 
or tiniest notice of the applica¬ 


tion has been given to all persons affected 
thereby and, in my opinion, the rule means 
that the Court is incompetent to make 
any order a t all till such notice 1 as been 
given. The duty of moving the Court 
to issue notice lies, of course, upon the 
applicant ana all that the Court lias to < o 
is to give him a reasonable opportunity 
for doing so. On default, the Court may 
dismiss the application, and there is 
no obligation upon the Court to issue 
a notice of its own motion and 
without the assistance of the applicant. 
The law requires that the application to 
deposit should be made within 3 j days 
ot the sale, but it does not impose any 
period of limitation for the issue of notice 
and so it has been held in Gattcsh Bab 
Naik v. Vithal Vania 11 Mahalya (1). It 
is not clear whether the learned 
Additional District Judge was of opinion 
that the perio.1 of limitation for the issue 
of notice was 30 days or whether he was 
of opinion that there must lean express 
prayer to make the auction purchaser 
a party to the proceedings within that 
period. In either event, his view ot the 
law is wrong. The learned Additional 
District Judge, however, relies on the de¬ 
cision of a Single Ju Q ge of this Court in 
Sumitra Kuer v. Datnri Lall (2) which 
follows a decision of the Calcutta 
High Court in Ajiudain Ahamed v. Khcda 
Bux Khondkar (3). It seems to have been 
held in these cases, that the applicant 
must make the auction-purchaser a party 
to the proceedings within one month. 

If the .view of the learned Judge was 
that notice must beissuea upon the auc¬ 
tion-purchaser witl in one month, then 
I must respectfully differ. All that the 
law requires is, that the deposit shall be 
made within one month of the sale. 

With regard to the contention that the 
auction-purchaser must be made a party, 
the law does not in terms require him 
to do so, but assuming that it does, I have 
not been able to obtain from the learned 

(1) 10 Ind. Cas. 4751 37 8,3871 15 Bofflj hi Rj 

244* 

(2) 62 Ind. Cas. 6 x| 2 Pj 1,1 T. 33* 
t (3) gojndi Casj * 
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Vakil for the opposite party any precise 
exposition of the applicant’s uuty in 11,is 
matter. In ti e present case tl.e appli¬ 
cants stater! in the bony of tl.eir peti¬ 
tion the name anci address of the auction- 
purchaser and asked that the sale should 
be set aside after payment of Rs. 175 as 
compensation to the auction-purchaser. 

I fail to see why this was not an applica¬ 
tion to make the auction-purchaser a 
party. Tire fact is that, as soon as tire 
notice is issued upon him, the auction- 
purchaser becomes a party to the proceed¬ 
ings and it is. therefore, unnecessary to 
make a special prayer for adding him as 
a party. Tnere is no prescribed form of 
application and, in my opinion, in the 
present case there was a sufficient 
application for the service of no 4 ice upon 

the auction-purchaser. 

The Subordinate Judge, therefore, acted 
without jurisdiction in setting asic_e the 
sale without fixing a c ate for healing tie 

auction-purchaser. 

The learned Additional District Judge, 
therefore, had juiisuiction to set aisde 
the leamea Subordinate Judges order 
and to remand the case for the issue of 
notice upon the auction-purchaser or 
to dispose of the matter 1 nally himself. 
It appears that as all parties affected 
by the sale were be.ore him he cho se 
the latter alternative and he held that the 
applicants were not entitled to get the 
sale set aside because they had failed to 
serve the auction-purchaser with a notice 
within one month of the sale. 

Now, it is true that this was a wholly 
erroneous view of the Law of Limitation, 
but, all the same, it was a decision arrived 
at with jurisdiction a nd it cannot, therefore, 
be revised under section 115, Civil 
Procedure Code . The principle is now too 
well-settled, but we have been invited 
by the learned Vakil for the opposite 
party to refer to Fatal Rab v. Manzur 
Ahmad (4) because the facts of that cafe 
are somewhat similar to the facts tefoie 
us. There the sele was held by the Col- 


1*983 

lector on behalf of the Civil Court and the 
ueposit was mace in the Court of the 
Collector because the Civil Court was 
closea. Tne Civil Court of first instance set 
asiue the sale, but the Appellate Court 
confirmed it and upon an a plication 
for revision being niac.e to the High 
Court it was held that parties could 
not by a resort to the revision? 1 juris¬ 
diction secure the benefits of an appeal 
and that a Court of competent juris¬ 
diction l aving l eld that the deposit had 
not been mate within the specified time 
the decision could not be interfered with 
uno.er section 115, Civil Procedure 
Code. 

In my opinion the order of the Additional 
District' Judge, though erroneous, was 
final and it cannot be revised in the exercise 
of our revisional jurisdiction. 

It has, however, been urged that we 
should interfere in the exercise of our 
powers of superintendence, tut those 
powers are not to be lightly exercised. 
The petitioners were asking forwl at was 
really an indulgence and it was their duty 
to see that the Statute was complied 
with. If they liau put in the process-fee 
for the issue of the notice at the time of 
the deposit the Subordinate Judge would 
probably not have disposed of the case 
till notice had been served. 

In my opinion the petitioners were guilty 
of negligence and we should not exercise 
our powers u; der section 107 of the 
Government of India Act intleir favour. 

The application will, therefore, he dis¬ 
missed with costs, hearing fee two gold 
mohurs. 

Bucknill, J 

w c. a. Application dismissed. 


.» 
r* 


(4) indi CMi 77 3 l 4o Ai 4 j 5 I »« Ai 1,1 Ji 4331; 
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P THA HIGH COURT 

Civil Revision No. 345 of x 9 2 3- 

August 16, 1923. 

Present:—Mx. Justice Das and 
Mr. Justice Mac p her sou. 

Babu CHANDR 1 KA PRASAD and others 

—Appellants 

versus 

Babu HIRA DAD and others ~ 

Respondents. 

Civil Procedure Code (Act V of 1908), U. n, 
ft. 3, 4, 5. 6, 0. VI, rr. 16, 1 7-Amendment 
of plaint—Joinder of several causes of action 
Alternative claim , whether necessarily prejudices 

trial—Procedural law, object of. . 

It cannot be laid down as a general pnncipi 
In all cases that an alternative claim necessari } 
prejudices, embarrasses or delays the fair tna 

of a case. [p. 414, col. 1.] , , . . 

The whole object of the procedural law is to 
prevent multiplicity of suits and a plaintiff shorn 
not be compelled to institute a second suit it “ c 
can obtain appropriate relief in the first suit with¬ 
out In any way embarrassing the defendant. 

[p. 434, col. 2.] £ t 

Owen v. Morgan, (1S87) 35 Ch. D. 492; 56 
J. Ch. 603; 56 L. T. 503; 35 W. R. 705, relied on 
Plaintiffs sued for rescission of an agreement 
for sale and for an order upon the defendants 
to refund the sum of money paid by them to the 
defendants towards the performance of the agree- 
m nt. Subsequently, the plaintiffs applied for 
amendment of the plaint asking for a decree for 
specific performance of the agreement in the event 
of the Court finding it impossible to give them 
a decree for its rescission : 

Held, that the causes of action could be conveni¬ 
ently tried or disposed of together if the applica¬ 
tion for amendment of the plaint was allowed 
and the alternative relief would not prejudice, 
embarras or delay the fair trial of the case, 
[p. 435 . col.i.] 

Revisi nr from aa order of the Subordinate 
Judge, Arrah, dated the 9th May 1922. 

Messrs. P. K Sen, S.M Midlick, S. Dayal 
and J. L. Mitra, for the Appellants. 

Messrs. S. Ahmed, S. A. Sami and Jafar 
Imam, for the Respondents. 

JUDGMENi. 

Das, J.—I think this application must 
succeed. The plaintiffs allege in their plaint 
that, on the 8th of August 1921 they en¬ 
tered into a contract with the defendants 
for the puichasc of property, fully described 
in the plaint, for the sum of Rs. 1,54,000 
and that tney actually paid Rs. 1,32,847-7-2 
to the defendants towards the performance 
of tbe contract. They go on to assert 
that the defendants made material mis¬ 
representations to them as to the value 
of the property, and they ask for a decree 

28 


J 




for the rescission cf the agreement 1,1 
sale, dated the 8th August 1921, aod ' ,,r 
an order upon tLe defendants to r_-l 11«1 
the sum of money paid by them to the 
defendants with interest thereon at 1- 
per cent, pel annum. The plaint ' va ' 
tiled on the Oth Bebruaiy 1922 on the al¬ 
legation that the cause of action aio^-c 
on the 12th August 1921 when the plaintiffs 
became aware of all the tacts entitling 
them to the reliefs claimed. 

On the 17th July 1923, the plaintiffs 
applied for amendment ol the plaint, and 
it is this application which has given rise 
to the present proceedings. The whole- 
object of the application was to enable 
the Court to give the plaintiffs a decree 
foi specific performance of the agreement 
ol the 8th August 1921 in the event ol 
the Court finding it impossible to give 
them a deciee ior rescission of the contract. 
The learned .Subordinate Judge, relying 
upon certain passages to be found in P r > 
on Specific Performance and Baneijr 
on Specific Relief Act, has refused the ap¬ 
plication- He also thought that the plaint, 
even il amended in the manner suggested 
by the plaintiffs, would not entitle the 
plaintiffs to a decree for specific per¬ 
formance- . . 

It may be conceded that the opinion 

of the distinguished author of pry or Speci¬ 
fic Performance entirely supports the 
conclusion of the learned Subordinate Judge, 
and, but for the contrary opinion expressed 
in some of the cases of high authority to 
which I shall presently leler, it would 
be impossible for me to differ from the 
learned Subordinate Judge. The passage 
to which the learned Subordinate Judge 
refers is as follows: “ But, for the reason 
already stated, a suit to set aside a trans¬ 
action for fraud, or, in the alternative, 
for specific performance of a compro¬ 
mise, could not be sustained in the Couit 
of Chancery." If the passage stopped 
here, it would not assist the defendants 
to any great extent, for the Court of Chau- 
cery in the passage means the Court which 
existed prior to the Judicature Act. Under 
the practice which prevailed in the Court 
of Chancery before the Judicature Act 
a bill was demurrable on the ground that 
inconsistent and alternative reliefs were 
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claimed, Rawlings v. Lambert (i), Cawley 
v. Poole (2); but, as is well-known, 
the Judicature Acts and Orders swept 
away the old forms and piaetice of plead¬ 
ing, leaving it open to a plaintiff tc claim 
inconsistent and alternative reliefs, but 
at the same time giving a power to the 
Court to order to be struck out or amended 
any matter in the pleadings which may 
be scandalous, or which may tend to preju¬ 
dice, embarass, or delay the fair trial of 
the action. That the Judicature Acts aid 
the Orders have profoundly affected the 
practice in this lespect is undoubted; 
and the only question under the present 
practice is, whether the inconsistent and 
alternative reliefs claimed do not prejudice, 
embarass or delay the fair trial of the action. 
That this is the true position is not denied 
by the learned author; but, in his view, 
''notwithstanding the provisions of the 
Rules of the Supreme Ccuit as to alterna¬ 
tive claims for relief, it seems probable 
that the same conclusion would still be 
arrived at, on the ground that the claims 
were inconsistent and embarrassing.” 

In my opinion, ie is a question of fact 
in each case whether the alternative relief 
claimed prejudices, embarrasses, or delays 
the fair trial of the case and that it cannot 
belaid down as a general principle applica¬ 
ble to all cases that an alternative claim 
necessarily prejudices, embarrasses, or de¬ 
lays the fair trial of the case. The case 
of Bagot v. Easton (3), I think, materially 
affects the value of the opinion of the learned 
author of Fry on Specific Performance. 
The plaintiff, in that case, claimed to have 
an agreement for a partnership with the 
defendant in a land speculation cancelled 
on the ground that he had been induced 
to enter into it by the misre, n sentation 
of the defendant, and in ignorance of its 
real effect; or, in the alternative, that 
the partnership created by the agreement 
be dissolved and the accounts taken, and 
tbe defendant restrained from interfering 
with the management of the woiks in viola¬ 
tion o the agreement. The defendant 

moved for an order for the plaintiff to 

(x) (i860) 1 J. & H. 438; 70 E. R. 826; 128 

R. R. 4 *®- 

(2) (1863) t H. & M. 50; 71 E. R. 23{ X36 
£L« R. 27. 

(3) * (187?) 7 On D. i| 47 b. J. Ch. 225J 37 h. 

r Sg | 60 | a6 Ws Rj 66< 


amend his statement of claim by confining 
it to one of the alternative claims. Th e 
Court of Appeal came to the conclusion 
that the plaintiff was entitled to claim 
alternative relief. In mv opinion, the case 
of Bagot v. Easton (3) is directly in point. 
It was contended by Air. Sultan Ahmed 
that a claim for dissolution of partnership 
is really a claim to put an end to the 

par;- ership .and is J 'n no way analogous to 

the alternative lelief which the plaintiffs 
propose to claim in this suit, which is that 
the contract should be specifically enforced. 

I am unable to agree with this contentions 
A claim for dissolution of partnership is, 
in my opinion, a claim to enforce the rights 
of one of the partners under the partner 
ship and constitutes an offer by the plaint¬ 
iff to pay what may be due from him 
on the taking of partnership accounts. 
If it be open to a plaintiff to claim a rescisr 
sion of aii agreement for partneiship on 
the ground of fraud, and, in the alterna¬ 
tive, for dissolution of partnership and for 
partnership accounts, it is, in my opinion, 
equally open to a plaintiff to claim a rescis¬ 
sion of an agreement for purchase of a 
property and in the alternative for specific 
performance of tbu agreement. The whole 
object of the procedural law, both in 
Engalnd and India, is to prevent multi¬ 
plicity of proceedings, and I can see no 
justification whatever for compelling the 
plaintiffs to institute a second suit, if he 
can obtain the appropriate relief in the 
first suit without in any way embarrassing 
the defendant. This position is also sup¬ 
ported by the case of Owen v. Morgan (4). 

I have dealt with the position in Eng¬ 
land because great reliance was placed 
upon the passage from the well known 
work to which I have referred. But it 
is not difficult to show that the position 
in India is exactly the same as ir England. 

O. II, r. 3 givesliberty to the plaintiff, “ save 
as otherwise provided,” to "unite in 
the same suit several causes of action against 
the same defendant, or the same defendants 
jointly.” Rules 4 ana 5 restrict the power 
of the plaintiff as to joinder of causes of 
a cl ion ir. certain specified cases, and they 


(4) (1887) 35 Ch. D. 4921 38 I/* J* Ch. 6031 56 

lo T; 5031 33 W. R. 705; 
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do not in any way touch the present ques¬ 
tion. Rule 6 gives power to the Court to 
order separate trials if, ip the opinion of 
the Court, the causes of action joined in one 
suit cannot be conveniently tried. Or .er 
VI, r. 16 gives power to the Court at any 
stage of the proceedings to order “ to be 
struck out or amended any matter in the 
pleading which may be unnecessary or scan¬ 
dalous, or which may tend to prejudice, 
embarrass, or delay the fair trial of the 
suit/’ The result of all these different 
provisions in the Code is to allow the plaint¬ 
iff to unite in the same suit several causes 
of action against the same defendant or 
the same defendants j )intly, subject to the 
provisions of O. II, rr. 4 and 5 » and subject 

to the supervision given to the Court 
in O. II, r. 6and O. VI,r. 16. In my opin¬ 
ion, the causes of action may be convenient¬ 
ly triea or disposed of together, if we allow 
the application for amendment of the 
plaint, and the alternative relief now claim¬ 
ed will not prejudice, embarrass or delay 
the fair trial of the case. 

The other point is wholly without sub¬ 
stance. If the amendment be allowed, there 
would be sufficient allegations to enable 
the plaintiffs to claim a decree for specific 
performance. They allege, that it was 
agreed that the conveyance would be exe¬ 
cuted withiji seven days from the date 
of. agreement, apd that the defendants 
failed to carry out the agreement. They 
give the aate of the cause of act ion on 
the footing that the suit is a suit for specific 
performance of the contract, and they 
aVer their readiness and willingness to 
pay into Court the balance of the consider¬ 
ation money. 

I would allow the application, set aside 
the o der of the Court below, and direct 
that the plaint be amended in terms of 
the plaintiff’s application of the 17th July 
I 9 2 3 ; Costs both of the Court below and 
of this Court will be costs in the suit. Hear¬ 
ing fee in this Court, five gold mohurs. 

' Macpherson, J.—I agree to the order 

proposed 

* K. s. j>. Application allowed. 


CALCUTTA HIGH COURT. 

Appeal from Original Civil No. 45 

OF 1922 . 

December 18, 1922. 

Present :— Sir Lancelot Sanderson, KX, 

Chief Justice, and Justice Sir Thomas 

Richardson, Kt., 

MATHURA NATH MU KHER J EE— 

Pi, AiNTiFF—A ppellant 
versus 

LAKHI NARAlN GANGULY— 

Defendant—Respondent. 

Hindu Law — Will—Property dedicated to 
religious usage—Appointment of testator's widow 
as shebait— Power to appoint successor—Person 
born after testator's death, whether can be appointed. 

Property cannot be made inheritable otherwise 
than as the law allows but there may be exceptional 
cases in which Hindu Law sanctions a departure 
from the rule that the donee must be in existence, 
[p. 438, col. 2.] 

Sreemutly Soorjeemoney Dossee v. Denobundoo 
Mullich, 6 M. I. A. 526 at p. 555; 1 Ind. Jur. ( n. s ) 
37; 4 \V\ R. P. C. 114; 1 Boul. Rep. 228; 1 Sutb. 
P. C. J. 291; 1 Sar. P. C. J. 583; 19 E. R. 19 8 
and Jotendroniohun Tagore v. Ganendromohun 
Tagore, I. A. Sup. Vol. 47; 18 W. R.359; 9 B. L. 
R.377; 2 Suth. P. C. J. 692; 3 Sar. P. C. J. 82 
(P. C.), followed. 

A trusteeship with power to appoint a suc¬ 
cessor is well known to and recognised by Hindu 
Law. fp. 438, col. 2.] 

A Hindu made a Will according to which after 
leaving certain properties to his daughter he 
made provision for the performance of his sradk 
and dedicated certain properties to religious 
uses. He appointed his wife his executrix and 
shebait and gave her power to appoint her suc¬ 
cessor. The widow of the testator left a Will 
by which she appointed a great-nephew of her 
deceased husband, born after his death, as she- 
bait. The heirs of the testator brought a suit for 
the construction of his Will: 

Held, that the power given to the widow was 
not badly exercised and the appointment by the 
widow of a successor to herself was not inconsist¬ 
ent with Hindu Law the fact that the successor 
so appointed was not alive at the time of the death 
of the testator would not make the appointment 
invalid, [p. 439, col. 1.] 

Appeal from the judgment of Buckland, J. 

Mr. S. -R. Das, Advocate-Geueral, (with 
him Mr. M. N. Basu), for the Appellant. 

Mr. N. N. Sircar (with him Sir B. C. 
Mitter and Mr. M. N. Mittcr), for De¬ 
fendant No. 1-Respondent. 

JUDGMENT. 

Richardson, J.—This is an appeal from 
the judgment of Mr. Justice Buckland 
in a suit brought for the construction of 
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the Will of Sreeman Chandra Makherji 
who died in the year 1878. 

The plaintiff, as the learned Judge states, 
is one of the heirs of the testator and the 
defendants Nos. 2 to 12 are also heirs. 
The first defendant, Lakhi Narain Ganguly 
is a great nephew of the testator. He 
was not alive at the death of the testator, 
as he was born in the } r ear 1886, and he 
is interested in this Will as having been 
appointed by the Will of Bama Sundnii 
Devi, tae widow of the testator, who 
died in 1918—the shebait of the property 
to which the former Will referred and the 
dedication and management of which are 
in question. 

By the first clause of his Will the testator 
gave his interest in a lauq called Dehee 
Ulasee to his only daughter and her 
husband 

The second clause calls for no mention 

By the third clause the testator made 
provisions for the performance of his sradh 
and for the monthly expenses of his widow. 
'By that clause lie also provided annuities 
for certa 11 persons and lire:t-*d iis widow 
to perform his annual sradh, and also to 
‘ perform prilgnmages to Ishur Gyadham 
and other shrines and other religious cere¬ 
monies." The money necessary for these 
purposes was to come out of a Tiluq Bat a- 
bad. The clause ends wth these words:—- 
" After deducting all these expenses what¬ 
ever surplus shall remain from the profits 
of the sa d taluq to my share shall be de¬ 
voted to tae under-m rationed D tbsevz aid 
Atit'il>eva (enterta ament of strangers)." 

T n e fourth clajse calls for no comment. 

Tne firth clause is .u these term;: “I 
do hereby ded cate to tne Ishur Djbsev.i 
the whole ol m/ .mmjveab;e property 
and all the residue of the profits save and 
exeept the sa d share m Dehee H a see and 
the aforesaid profits of the sad T1 iq 
Bat'abad, My here na r ter-named exr- 
cutr'X sha'l cor m/ sa vat on coise:rate 
a Shiviloy and a Shivi and sha’l per- 
for n >eva, etc., of the said Shiva from 
the profits >t the whoie of my pioperty, 
that is to say, she will out of the profits 
of all the said immoveable properties 
cause to be performed the dally and perio¬ 
dical seva of the said Shiva, the feeding 
of Brahm ns and enterta 1 ament of strangers, 
My hereinafter-named executrix will 


be able, if she shall so desire, to consecrate 
a Shivaloy and Shiva out of my estate 
for her own salvation- It is my heart¬ 
felt desire that the said Debseva, tie feed¬ 
ing of Brahmins and the entertainment 
of strangers shall be performed daily out 
of profits of mv said immoveable proper¬ 
ties." 

In the sixth clause the testator referred 
to certain provisions which he had already 
made for his widow during bis lifetime. 

The seventh clause is important. It 
runs : "I do hereby appoint my wife, 
Srhmti Bama Sundari Debi, my exe utrix 
and the shebait, she will perform all the 
acts according to my aforesaid instructions 
and tie person whom she shall appoint 
to the duties of executrix aud shebait 
sba 1 be vested with the power to perform 
all the sa : d acts after her death." 

The first point raised before the learn¬ 
ed Judge turned upon the meaning of the 
word " surplus "in the concluding sentence 
of the third clause which I have quoted, 
The question, as stated by the learned Judge, 
was, what w is to b : done with the amounts 
of the annuities formerly payable under 
the W 11 to persons who are now dead. The 
learned Judge said: "In my opinion 
the amounts of such annuities will fall 
into the surplus and should be devoted 
to the sevas to be performed under the 
if11 paragraph of the W. 11." 

In mr op n on, that is the natural mean- 
in* o c t ie a i*4a^e used and I see no reason 
to d ffer from the learned Judge. 

Tne.i, as to the fifth paragraph of the 
W II, t seem; to have been suggested that 
a led *at on of property "to the Ishur 
Debsevi " was not a sufficient dedication 
to a particular Hindu de ty. But, as the 
learned Judge indicates, the clause must 
be read as a whole, aud if the objection 
miy be regarded as hav : ag even a super- 
fi: a > aislbllity, the subsequent d : reetion 
to misstate a Shivaloy and Shiva deprive 
t of a l force. Indeed, if the point has 
been referred to in the argument before 
us, t ias not been pressed and, m my opin¬ 
ion, the clause contains a valid dedication 
of property to religious uses. 

A further point taken in connection 
w tb th s clause may perhaps be regarded 
as having more substance. It is contended 
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that, according to the hue construction 
of the clause, tbe testator did not dedicate 
the absolute interest in tbe property but 
merely created a charge on the property 
for the stated purposes. It was argued 
that the direction to tbe testatrix was to 
consecrate a Shiva and Shivaloy and to 
perform the other duties imposed “ out of" 
or “from the profits of all the said irn- 
mov able properties." It was also argued 
that the feeding of Brahmins and the 
entertainment of Mithis or^strangers comi g 
to the house has no necessary relation to 
the worship of Shiva and that the amount 
required for those purposes must necessarily 
rest in the discretion of the testator’s re¬ 
presentative- The contention was sought 
to be reinforced by reference to the 
power given to the testatrix in the 
following sentence—“ if she shall so desire 
to consecrate a Shivaloy and Shiva “ out 
of my estate for hei own salvation." Stress 
was laid upou the words “ out of my estate” 
and the question was put, how could tbe 
executrix consecrate a separate Shivaloy 
and Shiva for her own salvation unless 
she had herself an interest in tl e property 
from which the necessary funds were to 
come. 

As to these arguments, if the conclud¬ 
ing sentence of the third clause and the 
fifth clause be read together and if regard 
be had to the express saving in the fifth 
clause of the share in Dehee Ulasee dealt 
with in the first clause and the profits in 
Tal'iq Batiabad required for the purposes 
of the third clause, and if regard be aho 
had to tbe express mention in tbe sixth 
clause of the provision which tbe testitor 
had already made for bis wife during bis 
lifetime, then, it seems clear that the 
testator intended to dv dicate the whole 
of his estate, both corpus and in< ome, 
less the excepted items, to religious charity. 
The language used is sufficient, prim a 
Jade at any rate, to express that intention. 
The direction to feed Brahmins and strangers 
is a common form of charity in connection 
with Hindu endowments and affords no 
reason for putting other than its natural 
meaning on the language used by tl e testa¬ 
tor* And when the testator gave his 
widow power to consecrate a Shivaloy 
and Shiva fox her own salvation out of 


his estate, he was merely authorising 
her to use a sufficient portion of the trust 
fund for that purpose. By the words 
" out of my.estate," he meant out of that: 
portion o 1 his estate which he was devoting 
to charity. 

Before us, the decision of their Lordships 
in Har Narayan v. Surja Kunwari (i) 
has been cited, and it has b<» n suggested 
that the expenditure which the testator 
contemplated would not, by any m<ans, 
exhaust the whole of the profits of an estate 
so large as that which the testator is said 
to have Jett. Unfortunately, tin's point 
does not appear to have been raised in 
the plaint or at the trial; no issue on the 
subject was framed and there is no erddei.ee 
or tbe record either as to the value oi the 
property left by the testator or as to the 
amount required for the charities or¬ 
dained. 

conclusion, thereftre, on this part 
of the cas? is in accord with that of tbe 
learned Judge and the contention, with 
which I have been dealing fails. 

A question of some difficulty remains 
in regard to the seventh clause ol the Will. 
In pursuance of that clause tbe testator’s 
widow, Bama Sundari Debi, as executrix, 
cair.ed out his instructions and during her 
lifetime acted as the first shelait of tbe 
endowment. By her Will she appointed 
the testator’s great-nephew, the first de¬ 
fendant, to be her successor. As I have 
said, the first defendant was not in exist¬ 
ence at the testator’s death. It is accord¬ 
ingly contended that this appointment con¬ 
travenes the well-known rulein the Tagore 
ease, {Jotcndrcmohun Tagore v. Ganendro- 
mohun Tagore ( 2 )] and is a bad appoint¬ 
ment. There can be no question that 
in a case to which that rule applies, a gift 
wh.ch cannot be made orjectiy enm ct 
be n.ace indirectly by mean^ of a power 
conferied by the testator on his executor. 
Authority for that proposition is to 
be found in the case to which reference 
was made on behalf of the appellant: Bai 
Mativahu v. Bai Mamuhai (3). I n that 


, 6 3 Cas. 34; 48 I. A. 143; 43 A. 2911 

V. N. 961; 14 L. W. 633 (P. €.). 

I. A. Sup. Vol. 47; 18 W. R. 359; 9 B. L. 


25^. W 

(2) I- —~r- •t/, " • «■ opy, v "• 

R- 3771 2 Suth.P.C.J. 692; 3 Sar. P.C.J. 82. (P. C.). 

(3) 24 I. A. 935 21 B. 709; 1 C. W. N. ^66; 

7 Sw, P, C. J, I40f u lad, De«r (N.».) 477 (P. C.): 
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case a Hindu testator by bis Will gave 
his daughter, in the event of her having 
no children, power to direct b> Will to whom 
his immoveable property should go after 
her death. As the head-note states, their 
Lordships held upon the construction 
of the Will that the gift of the absolute 
estate was not to the daughter in the event 
which happened of her having no children 
but to such persons as she should appoint 
by Will. As to the power of appointment 
it was further held that it could be validly 
exercised only in favoui of persons who 
were actually or in contemplation of law 
in existence at the death of the testator. 
In other woids, their Lordships followed 
the rule in the Tagore case (z). But 
both in the Tagore case (z) and in the case 
of Bai Mativahu v. Bai Mamubai (3) 
the propelty in question was ordinary 
private propertv, the bsiieficial interest 
iu which was to pass to the recipient. It 
may be conceded that the managership 
of such an endowment as the testator here 
created is ‘ property/ But it is property 
of a special kind; the manager has in theory 
no beneficial interest in the endowment. 
The question, therefore, arises whether 
such ai: appointment a: - , that made by 
the widow is within the rule in the Tagore 
case ( z ). 

The reasons on whicli the rule is based 
will be found at pages 64 and 65* cf the 
report. Tluir Lordships said tl is:—“In¬ 
heritance does not depend upon the will 
of the individual owner; transfer does. 
Inheritance is a rule laid down (or in the 
case of custom recognised) by the State, 
not merely for the benefit ol individuals, 
but for reasons of public policy. It follows 
directly fiom this that a private individual, 
who attempts by gift or Will to make prop¬ 
erty inheritable otherwise than the law 

directs, is assuming to legislate, and that 
the gift must fail, and the inheritance 
take place as the law directs. This was 
well expressed by Lord Justice Turner 
in Sreemutty Soorjecm'-ney Dossee v. Deno- 
bundoo Mullick (4) : ' A man cannot create 
a new form of estate or alter the line of 
succession allowed by law, for tie purpose 


of carrying out his own wishes or views 
of policy / ” 

Their LordslTps went on to illustrate 
this general principle and to deal with the 
Hindu Law of Gifts. Tie conclusion is 
stated at page 70* of the Report, where 
the rule is enunciated that, according to 
Hindu Law, “ a person capable of taking 
under a Will must be such a person as could 
take a gift inter vivos , and, therefore, must 
either in fact or in contemplation of law; 
be in existence at the death of the testator/' 
But this express reservation is added: 
“ Their Lordships adopting and acting 
upon the clear general principle of Hindu 
Law that a donee must be in existence; 
desire not to express any opinion as to 
certain exceptional cases of provisions by 
way of contract or of conditional gift on 
marriage or other family provisions for 
which authority may be found in Hindu 
Law or usage/* 

It appears, therefore, that the rule in 
the Tagore case (2) is a general rule to 
which there may be exceptions. Property 
cannot be made inheritable otherwise than 
the law allows, but there may be exception¬ 
al cases in which Hindu Law sanctions 
a departure from the rule that the donee 
must be in existence. 

Now, if the Hindu Law allows, the founder 
of a religious tr st or institution—it may 
be within limits which it is not now ne¬ 
cessary to determine—to lay down a general 
rule of succession to the managership, 
it seems difficult to say that the power 
given to the widow in the present case 
was badly exercised when she appointed 
the testator's grand-nephew to succeed 
her as shebait, though he was notin ex¬ 
istence at the testatoi s death. The testa 
tor has not said that the office of manager 
is to be heritable and to descend in his 
family according to some new rule of suc¬ 
cession. His direction was that the office 
should be held first by his widow and after¬ 
wards by such person as she might appoint. 
He might have said that the first and every 
succeeding manager should be appointed 
by a Civil Court. Again, as the learned 
Judge has observed, a trusteeship with 
power to appoint a successor is well-known 

to and recognized by Hindu Law. The 
testator, therefore, might have created 


(4) 6 M. I. A 326 at p. 535; I Ind. Jur. (n. s.) 

371 4 P* 1 * 4 » 1 Boul. Rep. 228: 1 

S nth. C. J, api; 1 Sar, P , C.^J.583; 19 E. R. 198. 

* Pages of X. A; Sup. Vol 
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sucli an office, in whicl case no one would 
have suggested that the rule in the Tagore 
case (2) was applicable. The testator 
did not go so far bat he did give bis widow 
power to appoint her successor and it seems 
inconsistent with the laiger direction which 
the testator mgit have given, that e\tiy 
succeeding holder should have pov.cr 
to appoint a successor, to say that the 
widow's choice—she did not lie till 1918— 
was limited to some person who was in 
existence at the testator’s death in 1878. 
It might be far from advantageous to the 
testator's descendants or to the interest 
of the endowment that her choice should 
be so limited. In my opinion, the appoint¬ 
ment made by the widow may be supported 
by way of exception to the rule in the 
Tagore case (2) or it may be said that the 
power given to her is outside the 
scope of that rule. The appointment does 
not appear to be inconsistent with the 
Hindu Law* and usage. 

Gnanasambanda Pandara Sanuadhi v. 
Vein Pandaram (5) was much relied on 
for the appellant but there their Lordships 
were dealing with an hereditary endowment 
or office, descendible according to the 
ordinary rules of inheritance. In con¬ 
nection with the question of limitation, 
which was before them, their Lordships 
.observed that the successive holders of 
t e office could not b e treated as having 
successive life-estates i n the endowment 
because H.ndu Law did not permit the 
creat’on of such estates. The observation 
has little or no bearing on the question 
with which we have to deal. We are not 
dealing with the nature of tl e estate which 
a shebait takes in his office but with the 
question whether the widow could lasvfully 
; appoint the first defendant to be her suc¬ 
cessor. 

* The result is that, on this part of the 
case also, I agree with the learned Judge, 
.and the appeal fails. I may add that it 

is not necessary tor us now to determine 

* vvho will succeed the first defendant upon 
. his death or in the event of his vacating the 

- shebaitshlp. 


As to costs, the learned Judge has made 
the usual order that they should be pa d 
by the losing party, namely, the plaintiff. 
In view, liowe\er, of the nature of the 
case and the diffi ultv of at least one of 
the questions which arise upon the Will, 
we are of opinion that there is reasonable 
ground for modifying the learned Judge's 
decree in respect ot costs. We direct that 
the costs both ol the Trial Court and of 
this appeal do come out of the estate. 
The executor’s costs should be as between 
attorney and client. Apart from this 
modification the appeal will be dis¬ 
missed. 

Sanderson, C. J. —I agree. I desire to 
add a few words as regards the contention 
of the appellant, which was based upon 
the 7th paragraph of tie Will, namely,- 
that, inasmuch as the first defendant, 
Lakhi Narain Ganguly, was not born at 
the time of the testator's death his appoint¬ 
ment by the testator’s widow' was invalid. 
In my judgment, the two cases which 
were relied upon, namely Gnanasambanda 
Pandara Sanuadhi v. Vein Pandaram (5) 
and Gopal Chunder Bose v. Kartick Chunder 
Bose (6), are not decisive of the present 
case. It was, no doubt, decided that the 
ruling in Jotendromohun Tagore v. Ganendro - 
ntohun Tagore (2) is applicable to an here¬ 
ditary office and endowment as well 
as to other immoveable property. In this 
case, however, in my judgment, having 
regard to its terms, the Will did not create 
an hereditary office or endowment. Conse¬ 
quently, in my judgment, the fact that 
the first defendant was not alive at the 
time of the death of the testator does not 
make the appointment of the first defend¬ 
ant as shebait invalid. 

K. s. d. & w. c. A. Appeal dismissed. 

(«) 29 C. 716 (P. c.). 


A ‘ 69i 23 M - 2715 2 Bom - L. 

t C * •; 10 M - ^ 7 Sar. 

671J • Ind. Dec. (w. 3,) 39* fl\ C,). 
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KAMAI, NARAYAN V. BANI RAM. 

NAGPUR JUDICIAL COMMISSICNER’S 

COURT. 

Second Civil Appeal No. 255-B of 1922. 

July 23, 1923. 

Present: —Air. Prideaux, A. J. C. 

KAHAT NARAYAN— Plaintiff— 

Appellant 

veysus 

BANI RAH shop owner SHEONARAYAN 
—Defendant—Respondent. 

Contract Act (IX of 1872), se. 25 (2), 62— Limi¬ 
tation Act (IX of 1908), ss. 19, 20— ConUact, 
breach of—Settlement of damages—Suit to recover 
damages—Cause of action — Limitation — Ex- 
t vsion of time. 

An oral settlement between the parties to a con¬ 
tract providing in case of a breach of the 
contract, for the payment of compensation by 
the defaulter is not a new contract w thin 
section C2 of the Contract Act and the cause 
of action would accrue on the date of the 
breach of the contract. Such a settlement does 
not extend the period of limitation under section 
19 or section 20 of the Limitation Act, where the 
cause of action had already accrued. 

Neither section 25 (2) of the Contract Act nor 
section 92 (4) of the Evidence Act applies to the 
settlement as there is neither a new contract 
nor a modification of the original contract 

Appal from a decree of the District 
Judge, Akola, dated the 6tL January 1922, 
in Civil Appeal No. 81 of 1921. 

Hr. M. B. Niyogl, for the Appellant. 

Hr. W. R. Puramk, for the Respondent. 

JUDGMENT .—'1 lie plaintiff’s case is 
that on i6tb October 1917 defendant con¬ 
tracted to sell 200 khandis of cotton seed 
at Rs. 13-8-0 per khandi , the date of delivery 
being 27th January 1918. When delivery 
was demanded on that date the defendant 
did not deliver as the price of cotton seed 
had risen to double. On 1st February 1918 
there was an agreement between the parties 
that defendant should pay at Rs. 21-8-0 per 
khandi, i. e., compensation at the rate of 
Rs. 8 per khandi. He has not paid and 
hence the present suit for recovery of Rs. 
1,600 with interest, in all Rs. 2,000. 

The defendant admitted the sauda but 
denied that there was any settlement. He 
said there was another sauda of 200 khandis 
dated nth September 1917 by which 
plaintiff had sold to him 200 khandis of 
cotton seed at Rs. 12-8-0 per khandi . 
Plaintiff lost heavily over t. at sauda 
Defenant asked tha : both saudas be settl¬ 
ed at once but nothing was done and 
that, as the claim of the plaintiff was time- 

barred, he has? made the false allegations 


[1923 


as regards tie settlement. Interest wa*? 
said to be penal. 

Plaint-ff denied tie sauda of utt Sep¬ 
tember 1917, and stated that the suit was 
witlin time as it has been filed within three 
years from the date of settlement. It was 
further contended tlal the settlement can 
be orally proved and that he could claim 
interest. 

The case went to trial on the following 

issues :— 


" 1. Was there any settlement as plead¬ 
ed by t e pla-i.t ff ? 

‘2. Is 01 al evidence to prove such 
settle m. nt inadrn ssble ? 

4 ' 3 * I s the cl a m t me-barred ? 

‘4. Is the plaint.ff ent t ed to cla m 
interest ? II so, at what rate ? 


"5. Is the interest claimed penal ? 

“6. To what relief is the plaintiff 
entitled? " 


The Trial Court held the settlement was 
proved, a entry of the settlement be:ng 
made in the plaintff’s account books on 
1st February 1918. It was also found that 
the sauda pleaded by l >e defendant had 
bee', entered into and had been settled 
at Rs. 162-8-0 and a further sauda of 50 
khandis in wlich defendant lost was 
also found to have been entered into and 
this had been settled by the defendant's 
sauda of utl September 1917. Oral evi¬ 
dence was held to be admissible to prove 
the settlement. The suit was found to 
be withiu time. Defendant was found to 
be liable to pay interest at 1 per cent, per 
mensem by way of damages and the full 
claim was decreed. 


On appeal the District Judge, Akola, 
finds that the plaintiff’s right of action 
accrued on 27th January* 1918, tht date on 
which tlie defendant broke the contract 
by not delivering the cotton seed agreed 
to be sold and that the period of limita¬ 
tion could not be extended by any subse¬ 
quent settlement alleged by the plaintiff. 
The alleged oral settlement does not fall 
witlin sections 19 and 20 of the I/imita¬ 
tion Act. The appeal was decided on this 
point alone and tl e cla m was held to 
be barred by bmitaton on the ground tl at 
the suit was iast luted more tD n three 


years a.'tei the breath took p ace. 

It is heie argued that the settlement 
could be proved and further that 
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there has been a novation of contract. 

I am referred to section 62 of the Contract 

Act. That section runs:— 

“ If the parties to a contract agree to 

substitute a new contract for it, or t» 
rescined or alter it, the original contract 

need not be performed.” 

But I do not think that the settlement 
comes within this section. The contract 
subsisted and had failed and the ca' se 
of action would be the failuie of the con¬ 
tract. The settlement that a certain 
amount of money was payable for tie 
failure is not a new contract in my 
opinion. 

Section 25 (2) of the same Act also 
relied upon. But I do not thi k that 
this again can apply, nor does section 9 2 
(4) ot the Evidence Act apply for the 
contract itself is not modified. Ranglal v. 
Chunilal (1) is depended on and it is argued 
that the settlement was an adjustment 
of the dispute. It seems to me t at the 
case is that there as a sauda and a date 
fixed for delive’y. Defendant faded to 
deliver. Hereafter, be sa d he would pay 
damages at Rs. 8 per khandu The mere 
fact that at a later date he said he would 
pay the damages cannot extend the time 
'^^ere the cause of action already accrued. 
Take the case of a bond payable on a par¬ 
ticular date and suppose that tl e defendant 
said he would pay after that date ; unless 
that promise was in writing it would not 
save limitation and in the present case 
the settlement does not amount to a pio- 
mise giving a fresh cause of action- The 
cause of action was on the contract of de¬ 
livery. There is no novation of contract 
and I think the view taken by the lower 
Appellate Court is correct assuming there 
was a settlement which question has not 
been decided by that Court. The result 
is that this appeal fails and is dismissed 
with costs. The appellant will pay the 
■respondent’s costs. 

G. R. D.& w. c. A. Appeal dismissed. 

(1) 60 Ind. Cas, 316; 16 rJ. I,. R. 204. 
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LAHORE HIGH COURT. 

Miscellaneous First Civil Appeal 

No. 141 3 of 19 21 . 

Man li 17, 1923. 

Present: —Mr. Justice Abdul Raoof. 
PURAN CIIAND— Appellant 

versus 

PURAN CHAND and others— 

Respondents. 

In the nia ter of the insolvency of 
UMR O SINGH. 

Provincial Insolvency Act (111 of 19 ° 7 )» s - 37 
—Fraudulent transfer—Transfer under pressure 
—Charge — Note on hnndi, whether operates to 
create charge—Registration Act (XV I of 190&), 

ss. 17 (1) (b), 49. , 

Where the dominant motive of a debtor in mak- 
ing a transfer in favour of a creditor is to save 
himself from exposure or from proceedings in 
Court, the transfer cannot be held to he fraudu¬ 
lent within the meaning of section 37 of the Pro¬ 
vincial Insolvency Act. [p. 443, col. 1.] 

Pur an Chand v. Punjab National Bank, Limited, 
59 Ind. Cas. 578; 3 L. L. J. 44; 3 P. L. R. (L) 
6 and Ex parte Taylor , In re Goldsmid, (1887) 

18 Q. B. D. 295; 5 b L. J- Q- B. 195; 35 W. R. 148. 

relied on. 

At the foot of an nnregi c tered hundi for over 
Rs. 100, a note was added in the following words: 
"Our property at Delhi and Ludhiana shall be 
liable for this debt:” 

Held, (1) that the note did not operate to create 
a charge on the property ; [p. 443, col. I.] 

(2) that, in any case, the hundi being unregis¬ 
tered it was inadmissible in evidence under sec¬ 
tion 49 of the Registration Act to establish a charge 
on the property, [p. 443, cols. 1 & 2.] 

Miscellaneous first appeal from an order 
of the District Judge, Ludhiana, dated the 
14th March 1921. 

Lala Har Gopal, for Bakhshi Tek 
Chand, for the Appellant. 

Lala Jagan Nath and Lala Badri Das , 
R. B., for the Respondents. 

JUDGMENT.—This ?ppc al has arisen out 

of insolvency proceedings. The following 
facts will disclose the nature of the question 
which is to be decided in this appeal:— 
On the 17th of January 1917 Murlidhai, 
one of the creditors of Unirao Singh, ap¬ 
plied under the Provincial Insolvency Act 
to have him adjudicated an insolvent. Ac- 
cordinglv, Unirao Singh was adjudicated 
an insolvent by an order dat' d the 28th 
of May 1917. On the 3rd of January 1917, 
i.e., within three months of the application 
for adjudication, Umrao Singh had created 
an equituble charge on his house property 
in Delhi iniavota of hfe creditwe,- Ludhiana 
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Mills Co., represented by Dr. Chandar Blian, 
for the sum of Rs. 35,684. The wife of 
Thakur Pur an Ciiand held a hiindi executed 
by Umrao Singh on the 28th of December 
1915 for Rs. 5,500. At the foot of this hamli a 
note is added in the following words:— 

“ Ham'.vi Delhi wa Ludhiana ki jai tad 
is qarze ki zimmewar hos-i” 

The house at Delhi was sold by the Offi¬ 
cial Receiver for Rs. 14,500. The Com¬ 
pany put in a claim under the lbn created 
by the equitable mortgage of the 3rd of 
January 1917 which "as registered by the 
Receiver. Thakur Puran Chand then put 
in an application on the 25th of July 1917 
on behalf of his wife claiming a prior charge 
and objecting to the charge created in fa¬ 
vour of the Ludhiana Mills Company on 
the grounds, namely, O) that no charge 
as a matter of fact had been created, and 
(2) that if a charge was created it was void 
with reference to the provisions of section 
37 of the Provincial Insolvency Act III of 
1907. Mr. Jwala Sahai, District Judge, 
by on order dated the 14th of March 1921, 
overruled the objection of Thakur Puran 
Ch ind and held that the sale of the house 
must be taken to be subject to the lien in 
favour of tire Ludhiana Mills Company. 
The claim of Thakur Puran Chand for 
a prior right was disallowed. 

Two appeals have accordingly been pre¬ 
ferred by Thakur Puran Chand. Civil Appeal 
No. 1413 of 1921 relates to the order recog¬ 
nising the equitable mortgage in favour of 
the Ludhiana Mills Company, and Civil 
Appeal No. 1788 of 1922 relates to the dis¬ 
allowance of Thakur Puran Chand's claim 
to a prior charge. Argument has been 
addressed in respect of both the appeals in 
Civil Appeal No. I 4 I 3 of 1921. 

It has been contended by Mr. Har Gopal 
on behalf of Thakur Puran Chand that 
the evidence of Dr. Chandar Bhan, Lahori 
Mai and Simru Ram on the basis of which 
the learned District Judge has decided 
that an equitable mortgage was created in 
favour of the Ludhiana Mills Company 
by the deposit of title-deeds relating to the 
house in Delhi is not reliable and must be 
rejected. The only ground urged for this 
contention is that these witnesses are par¬ 
tisans of the Ludhiana Mills Company 
and their evidence is interested. The title- 

deeds wtift produced before the District 
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Judge and this fact supports the evidence 
given by the witnesses and I see no reason 
lor holding that they have not told the 
truth. An alternative contention was 
put forward that the evidence of Chandar 
Bhan we. t to show that the title-deeds 
were handed over not with the object of 
creating an equitable mortgage for the prop¬ 
erty but with a view to a contemplated 
sale m respect of the property. The evidence 
oi the witness has been read out a n d lam 
not prepared to hold that it bears the, con¬ 
struction put upon it by the learned Vakil. 

Ihe second contention put forward by 
the learned Vakil on the basis of section 
37 of the Provincial Insolvency Act, III 
of 1907, was that the mortgage should 
be held to be fraudulent and void. Section 
37 of the Act provides that, “Every trans¬ 
fer of property or of any interest therein, 
every payment made, every obligation 
incurred, and every judicial proceeding 
taken or suffered by any person unable to 
pay his debts as they become due from his 
own money in favour of any creditor, with 
a view of giving that creditor a preference 
over the other creditors, shall, if such person 
is adjudged insolvent on a petition present¬ 
ed within three months after the date there¬ 
of be deemed fraudulent and void as against 
the Receiver and shall be annulled by the 
Court.” Ihe question, therefore, which 
I have to decide is whether the equitable 
mortgage was created with a view of giving 
the Ludhiana Mills Company a preference 
over the o her creditors of Umrao Singh. 
The facts proved by the evidencein the case 
are that Umaro Singh being threatened 
and pressed by Dr. Chandar Bhan es¬ 
caped from Ludhiana but he was 
followed and was threatened with 
proceedings in Court and in order to es¬ 
cape from the threatened proceedings 
in Court he deposited the title-deeds with 
Dr, Chandar Bhan which had been produced 
by this witne s in the Court below. 

Umrao Singh, under pressure from the 
Punjab National Bank, had created an 
equitable charge in favour of the Bank 
over his Ludhiana house. According to 
the witness Chandar Bhan he had done this 
stealthily and had not disclosed the se¬ 
cret to him. Having come to know of 
this fact he began to press Umrao Singh 

for the payment of the debt to the Ludhiana 
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Mills Company. This is what he states in 
his evidence:— 

“We were constantly pressing Unixao 
Singh for settlement. On 2nd January 
1917 he escaped quietly. I heard he was 
at Gobindgarhand I went there. I had other 
men with me. We searched him out. He 
said he was helpless. Again we threat ned 
him with litigation. He offered the mort¬ 
gage of the Delhi house. He handed over 
title-de^ds to us and mortgaged the house 
to the Mills for the money due from him.” 

Umrao Singh, in order to save himself 
from exposure and from proceedings in 
Court and in order to appease the Ludhiana 
Mills Company, made this equitable mort¬ 
age in favour of the Company. Can it be 
said under these circumstances that the 
mortgage was created with a view of giving 
preference to th.* Company over the other 
creditors? I think not. In a similar 
case i 1 respect of an equitable charge creat¬ 
ed in favour of the Punjab National Bank 
a similar question arose and Mr. Justice 
Wilberforce held, “that the dominant motive 
of the debtor in making the transfer 
was to save himself from exposure or from 
a criminal prosecution, and, in such a case, 
as the law regards only the motive of the 
• debtor, it cannot be held that the transfer 
was voluntary or amounted to a fraudulent 
preference,” vide. Puran Chand v. 
Punjab National Bank, Limited f i). 
This decision of the learned Judge 
is based on the rule laid down in 
Ex parte Taylor, In re Goldsmid (2). I 
cannot do better in this < ase than to follow 
the decision of Mr. Justice Wilberforce as 
•the facts of the case decided by him were 
almost similar to the facts of the present 
case. I accordingly hold that the equitable 
mortgage in favour of the Ludhiana Mills 
Company was not fraudulent and is not void. 

The next question which I have to decide 
is whether a charge was created in 
favour of the wife of Thakur Puran Chand 
by the note appended to the hundi to which 
1 have already referred, I am clearly 
of opinion that the words quoted do not 
create a charge but even if they do the do- 


(r) 59 Ind. Cas. 578; 3 L. L. J. 445 3 U. P. L. R. 
• (b) 6. 

, (?) (!L 88 7 ) 18 q. b.P. 295156 b. J.Q.B. 1951 

35 W. R. X4&' 


cument filed to prove this, being unre¬ 
gistered, is inadmissible in evidence under 
section 49 of the Registration A< t to es¬ 
tablish the charge claimed by Thakur 
Pur n Chand. It followsthat Thakur Pur. n 
Chand c nnot claim a. preference o er 
the debt of the Ludhiana Mills Company. 
This appeal therefore, fails and is dismissed 
with costs. 

z. K. Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal i-rom Appellate Decree No. 

2256 of 1920. 

January 19, 1923. 

Present ;—Mr. Justice Rankin 
and Mr. Justice Pan ton. 
PRAMATHA NATH SEN GUPTA— 
Plaintiff—.Appellant 
versus 

Sheikh ABDUL AZIZ ME AH— 

Defendant— Respondent. 

Commissions — Commissioner , duty of — Fees, 
recovery of, mode of — Mortgage-bond obtained in 
lieu of fees, whether enforceable. 

It is entirely contrary to the duty of a Com¬ 
missioner tc approach an individual party and 
get him to pay sums of money in discharge of 
an untaxed bill of costs upon the footing that, 
unless this is done, the report will not be filed. 
A Commissioner’s duty is to keep all parties 
at arm’s length, to receive no favour from any 
one, to look to one no more than to another 
[p. 445 . col. 1.] 

The work done by a Commissioner is not work 
done for any of the parties; it is work done for 
the Court. If the Commissioner wants the pay¬ 
ment of his fees he must look to the Authority 
that appointed him and whose duty it is to put 
proper pressure on the right party and to provide 
for an adequate remuneration lor the Commissioner 
in a reasonable and proper way. For the Com¬ 
missioner himself to put any sort of pressure on 
one party so as to make the immediate payment 
of an untaxed bill a condition without which the 
Commissioner's duty would not be done or would 
be done at another time is not merely ill-advised 
conduct; it is improper and illegal conduct, [p. 
445 . col- 1.] 

A mortgage-bond obtained by a Commissioner 
from one of the parties in lieu of payment of an 
untaxed bill of costs is an improper advantage 
obtained by an 0 ficer of Court by abuse of his 

f iosition as such Officer and is not enforceable. 
P- 445 . col. 1.] 

Gopalaratnamayyar v. Bupala Naratimma 
Nayudu, 4 M. 399; 1 bid, Dec. (N. s.) 1113, dis¬ 
tinguished. 




INDIAN CASES. 


U923 


PRAMATHA NATH SEN GUPTA V . ABDUL Azlt MEAB. 


Appeal against decree of the Officiat¬ 
ing Subordinate Judge, Nj.ikhali, dated 
the I2th Ju'y 1920, rev rsing that 
of the Munsif, Third Court, at Sudharam, 
dated the 2nd D ceiub^r, 1918. 

Babus Gunada Charan Sen, (with him 
Babu Jifendra Kumar Sen Gupta), for the 
Appellant. 

Babu Krishna Kamal Maitra, (for Babus 
Jot indr a Mohan Chowdauri and Sub dh 
Chandra Roy CJiowdhury), for the Res¬ 
pondent. 


JUDGMENT. 

Rankin, J. —This is a second appeal 
brought by the plaintiff who acted as < a 
Commissioner in a partition suit which 
was referred to arbitration under the 
Second Schedule of the Code. It appears 
that an arbitrator having been appoint¬ 
ed certain petitions were made to the 
arbitrator including one by the plaintiff 
in the suit asking that, in respect of a certain 
property, there should be a local enquiry. 
On the 8th March 1915 the Court having 
appointed the arbitrator to determine 
all the matters in difference between the 
parties in the suit empowered him to 
dispose of all the petitions filed before 
him including the plaintiffs petition for 
the appointment of a Pleader Commissioner. 
The order gave the arbitrator power to 
appoint “whomsoever he likes” and 
directed the plaintiff to deposit Rs. 100 
at present as Commissioners fees etc., 
within seven days. The plaintiff deposited 
Rs. 100 in terms of that order ana the 
plaintiff in the present suit was appointed 
Commissioner under that order. . His 
actual appointment was made by the arbi¬ 
trator under the power given to him by 
that order of the Court. The present 
defendant who was then plaintiff was applied 
to from time to time by the Commissioner 
to put in certain additional si ms as further 
fees and in the end the Commissioner got 
ready his report and approached the plaint¬ 
iff in the suit on the footing that, unless 
a couple of hundred rupees more were 
paid, he could not be expected to file his 
report. Thereupon a mortgage-bond was 
given to the Commissioner by the then 
plaintiff promising to pay Rs. 200. On 
that bond the Commissioner has now 

sued; 


The first Court has decreed the suit 
and the iower Appellate Court has dis¬ 
missed tne suit on the ground that the 
mortgage-bond taken bv the Commissioner 
in that way is taken contrary to law and 
cannot be sued upon. I shall, for the 
present purpose, put on one side altogether 
any question except this, whether the 
taki g of that mortgage-bond by the Com¬ 
missioner was such a breach of his duty 
towards the parties, to the arbitrator 
and to the Court that it cannot be sued tipon 
as being an illegal contract. In my opinion 
that proposition ou ht to be affirmed, and, 
nonetheless so, that it is good law that 


tvhen one party at the instance of another 

has done work or come under an obligation, 

there may be an implied contract by the 
part}' at whose instance the work has 
been done to indemnify the other. The 
Commissioner, if sufficient fees were not 
forth 1 oming, was quite entitled to go to 
the arbitrator • nd to ebject t 0 do the 
work without remuneration. It was quite 
proper for the arbitrator, if he though fit, 
to require the plaintiff to pay further sums 
of money into the arbitrator’s hands. It 
was quite open to the arbitrator to en¬ 
quire as to the amount due, to fix the terms 
of the Commissioner’s remuneration and 
to deal with the matter as justice should 
require. It appears that no actual rate 
tvps fixed by contract with anybody. It 
is said that the rate usually allowed under 
the Rules of the High Court was taken as 
i i-uide in assessing what was due to the 
Commissioner. But the plaintiff was not 
in so good a position as the arbitrator 
to cictate the Commissioner any terms, 
to tax his bills, to query entries in the 
diary or to see that he did his duty properly. 
It is quite true that, in all probability, the 
arbitrator would feel obliged to make 
the plaintiff and no other party deposit 
the amount necessary to meet the Com¬ 
missioner’s claim. What happened . was 
that at a time when the Commissioner 
was 'assisting the arbitrator to discharge 
judicial duties as between one party to a 
partit on suit and another, he was appraoch- 
ing the plaintiff from time to time and 
getting sums of money on account, and 
Snallyas a condition of rendering his report, 
ac took from the plaintiff this mortgage- 

xmd fox a fixed sum of money, viz., Bs. 200 
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which the plaintiff promised to pay. 
In my judgment, this is entirely contrary 
to the duty of a Commissioner whether 
he be regarded as appointed oy an arbi¬ 
trator or whether he be regarded as appoint¬ 
ed by the Court, the arbitrator having 
power to nominate the individual. It ;s 
quite incredible that the duties of a Com¬ 
missioner should be thought consistent 
with approaching an individual party ; nd 
getting him to pay sums of money in dis¬ 
charge of an untaxed bill of costs upon 
the footing that, unless this is done; the 
report will not be filed. In my judgment, 
there is no doubt about the principle. The 
Commissioner’s duty was to keep all parties 
at arm s length, to receive no f.vour from 
any one, to look to one no more than to 
another. If he wanted his money he had 
the arbitrator as the person whos? duty 
it was to put proper pressure on the right 
party and to provide for an adequate 
remuneration in a reasonable and proper 
way. For the Commissioner himself to 
put any sort of pressure upon one party 
so as to make the immediate payment 
of an untaxed bill a condition without 
Which the Commissioner’s duty would not 
be done, or would be done at another time 
is not merely ill-advised conduct, it is 
improper and illegal conduct. No such 
n so procured can stand. It is an 
improper advantage obtained by an. office: 
of Court, by abuse of his position as such 
officer. The case of Gopalaratnamayyar v. 
Bupala Narasimma Nayudu (i) is a 
case with reference to a suit for fees by 
a Commissioner after the litigation in ques¬ 
tion has come to an end- ’that is another 
matter altogether. It is not the case that 
the Commissioner is the servant of the 
party at whose instance the Court or the 
arbitrator makes the appointment. The 
work done is not work done lor that party. 
It is work done for the Court and 
the ri ht to sue a party at whose instance 
the Court appoints a Commissioner is 
not the ri-ffit to sue a party for whom the 
plaintiff has worked. It must be based 
upon a different principle of law, namely, 
that where one party does work, or in¬ 
curs an obligation at the instance of another 
there is, m certain circumstances, an impli- 

( x ) 4 3991 x Ind d« c . f# ) J1X3# 


ed provision of indemnity. It seems to rne 
necessary that there should be no doubt 
cast on the broad rule that a Commissioner 
appointed by a Court must keep himseli 
clear of any ambiguous conduct towards 
any party in the matter of his fees. I 
think the conclusions at which the learned 
Subordinate Judge has arrived are correct 
and that his decision should be upheld. 

The appeal is accordingly dismissed 
with costs. 

Panton, J. —I agree. 

z. k. Appeal dismissed. 


MADRAS HIGH COURT, 

Appeal against Order No. 102 of 1922. 

March, 19, 1923. 

Present :—Justice Sir Franc is Oldfield, Kt., 
and Mr. Justice Devadoss. 
KRISHNA IYER— Respondent 
—Appellant 
versus 

The OFFICIAL RECEIVER of TRl¬ 
CHINOPOLY— Petitioner- 


Respondent. 

Procedure — Insolvency—Evidence recorded by 
Official Receiver—Consent of parties. 

Where a matter has to be decided on trial by 
a Court, the Court should hold the trial itself 
and retain advantage ot seeing the witnesses 
give evidence following the course of proceedings. 
It is undesirable that it should delegate its duty 
to a person whose interest and duty may conflict 
in the conduct of the proceedings, [p. 44 6, col. i.] 

In proceedings arising out of an application 
made by an Official Receiver for the setting aside 
of an alienation by the insolvent the parties agreed 
that the statements of the witnesses should be 
recorded by the Official Receiver and they were 
so recorded: 


vuw ^iutcuuic uuopteu was extremely 
undesirable but was validated by the consent 
of the parties, [p. 44 6, col. i.] 

Jainab Bibi Saheba v. Hyderally Saheb, 56 Ind. 
Cas. 957; 4 3 M. 609; 38 M. L. J. 532; 28 M. L. T. 23; 
(1920) M. W. N. 360; 12 E. W. 6 4 , followed. 


Appeal against an order of the District 
Court, Trichinopoly, dated the 5th De¬ 
cember 1921, in C. M. P. No. 17 of 192 , 
*u I. P. No. 10 of 1919, (I. P. No. 50 of 
on. the file of the Official Receiver of 

Trichinopoly). 
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Messrs. K. Krishna Menon and N. R. 
Lakshmana Iyer , for the Appellant. 

Mr. S. T. Sr in 1 va sagop a lack ary, for the 
Respondent. 

JJDGiVIENT.—The fist objection taken 
to the lower Court’s order is that it was 
passed after an irregular trial, in that the 
witnesses did not depose before it. The 
facts are that the proceedings began with a 
report from the Official Receiver in which 
he applied for the setting aside of an aliena¬ 
tion, Exhibit A, by the insolvent. 
The parties then, it is on the record and it 
is not disputed, agreed that in the enquiry 
into this application, the statements of 
the witnesses should be recorded by 
the Official Receiver. The objection here 
is that statements of the witnesses so 
recorded were not evidence and that the 
ower Court was not entitled to pass a 
judicial decision on them. We desire 
to express the strongest disapproval of the 
lower Court's procedure. It is clearly 
undesirable that, where a matter has 
to be decided on trial the Court should 
not hold the trial itself and retain the ad¬ 
vantage of seeing the witnesses give 
evidence following the course of the proceed¬ 
ings; and it is further undesirable that 
it should delegate its duty to a person, 
such as the Official Receiver in the pre¬ 
sent case, whose interest and duty may 
conflict in the conduct of the proceed¬ 
ings. But, at the same time, we must 
hold that Jainah Bibi Saheba v. Hyderally 
Saheb (1) applies and that the consent 
of the parties was sufficient to validate 
the procedure employed. We can, there¬ 
fore, only express the hope that the lower 
Court will not take a similar course in 
future proceedings of this nature. 

Tins objection failing, we turn to the 
merits. Tne lower Court dealt with them 
in very general language; but we think that 
its decision is right. Exhibit A was exe¬ 
cuted within five months of the insolvent's 
petition. It is a usufructuary mortgage; 
but possession of the property has not 
passed, the insolvent's family continuing to 
occupy it under a rent deed, Exhibit G. The 
alienee, here appellant, admits that he has 
never received any rent. In fact, the 

U> 56 Ind. Cas. 9571 43 38 M. It, J, 532* 
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amount of rent secured by Exhibit G 
is identical with the total income of the 
insolvent’s family, that which they 
receive for looking after the timber business 
said to have been started by the alienee on 
the premises. The alienee does not know 
how much the Municipal tax of the house 
is; and he lias even never entered the por¬ 
tion of the building occupied by the 
insolvents; and, although he says that his 
accounts are being kept in the upstair 
of the premises, he could not say whether 
they were actually there at the time of the 
enquiry. The insolvents had no property 
except the house dealt with in Exhibit A. 

The consideration for Exhibit A is evi¬ 
denced mainly by accounts, and, al¬ 
though the accounts may have ibeen kept 
in the course of business, there is no se¬ 
curity of any value for their having been. 
In fact, one material entry of Rs. 910 is, 
in our opinion, open to distinct suspicion. 
It is said that a large portion of the con¬ 
sideration for Exhibit A, Rs. 2,000, alleged 
to have been paid to Palaniappa Chetty 
must be regarded as genuine, because 
Palaniappa Chetty was undoubtedly a 
creditor for that amount under Exhibit K 
and, if he had not actually been paid, he 
Would have proved in the insolvency. 
There is no doubt that Palaniappa Chetty 

was a creditor; and there is some reason 
for holding that he has been paid in accord¬ 
ance with the endorsement on Exhibit 
A. But it does not follow that he was 
paid with the money raised by means of 
Exhibit A. Palaniappa Chetty is not exa¬ 
mined. The endorsement referring to the 
payment is paid by one Gnanikkam 
Pillai on behalf of the alienee; but Gnanik¬ 
kam Pillai is not examined. In these 
circumstances, we do not t. ink that the 
payment under Exhibit K is on any better 
footing than the others enumerated in 

Exhibit A. 

It is said further that the alienee is a 
timber merchant of Palghat and that^ he 
is not shown to have had any previous 
connection with the insolvent. He, how¬ 
ever, was, as the accounts show, legally 
indebted to one Appavu Pillai, father 
of Gnanikkam, already referred to, and 
connected in business with the insolvents. 
There is, therefore, nothing in the alienee s 
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favour on this part of tbe case and there 
is, in any event, the absence of evidence 
that the alienee made any reasonable 
inquiry as to the insolvent's position. 

We confirm the lower Court's decision 
and dismiss the appeal with costs, 
v. n. v. 

Appeal dismissed 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 

685 of 1921. 

March 28, 1923. 

Present; —Mr. Justice Walmsley and 
Mr. Justice B. B. Ghose. 

ROSHAN ALI and another— 

D EFEND ANTS—APPELLANTS 

versus 

CHANDRA MOHAN DAS— Plaintiff 

—Respondent. 

Bengal Tenancy Act (V III of 1885), as. 22 (2) 
49 —Landlord and tenant—Occupancy holding pur¬ 
chased by co-sharer landlord, effect of—Sub-lessee, 
Position of—Ejectment ly notice. 

A co-sharer landlord who purchases an occu¬ 
pancy holding is not in the position of a raiyat 
with regard to the holding, but holds it in his right 
as a co-proprietor; and a person to whom he lets 
out the land is not an nnaei-raiyat, but a raiyat 
or a tenure-holder who is not liable to be ejected 
by service of notice under section 49 of the Bengal 
Tenancy Act. [p. 44 8, col. 2.] 

Appeal against a decree of the 
Subordinate Judge, Second Court, 
Tipperah, dated the 15th December 1929, 
reversing a decree of the Munsif, First 
Court, at Comilla, dated the 27th May 1920. 

Babu Jatindra Mohan Ghose, for the 
Appellants. 

Babu Upendra Kumar Rai , for the Re¬ 
spondeat. 

JUDGMENT. 

Ghose, J.— This appeal arises out of a 
suit for recovery of hhas possession on 
declaration of the rtiyati right of the plaint- 
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iff after evicting the defendants who 
are under raiyats under the plaintiff and 
who luld under a kabuliyat. the term of which 
has expired. This is how the plaintiff 
frames his suit. It was dismissed by 
the Munsif who held that the defendants 
were under -raiyats but that no notice had 
been served under section 49 of the Bengal 
Tenancy Act on them and, therefore, the 
plaintiff was not entitled to a decree for 
ejectment. On appeal by the plaintiffs 
the learned Subordinate J udge holds that 
the defendants are not in possession of the 
land as tenants but as labourers. This 
view, I think, it was not open to the Sub¬ 
ordinate Judge to take because the plaint¬ 
iff comes to Court on the allegation that 
the defendants areunder-rafytf/s. The facts, 
shortly stated, are these:—The plaintiff was 
a co-sharer landlord with regard to a cer¬ 
tain occupancy holding which has been 
found to be non-transferable. He purcl.as.u 
the occupancy holding and then let it out 
to the defendants under a kabuliyat dated 
2nd PuU> 1317 B.S.for a term of one year only 
which expired in Potts 1318 B. S. With 
regard to the meaning of this kabuliyat, 
there is some dispute which I shall state 
later ou. The defendants continued in 
possession, after the expiry of. the term 
of that kabuliyat and the present suit 
was brought in May 1919 which 
correspond, with sometime in Jaith 

I32t> B. S. The question is, what is 
the status of the defendants. The 

learned Subordinate Judge, as I have 
said, holds that, under the kabuliyat, the 
defendants are mere labourers. Whatever 
may, be the true construction of the docu¬ 
ment the defendants did not hold the land 
at the time of the suit under the terms 
of the kabuliyat. The plaintiff mentions 
in his plaint that the defendants have 
been ‘‘holding over” and that they are 
korfa raiyats under the plaintiff. There 
cannot be any question, th< ref ore, that the 
defendants hold the land as tenants under 
the plaintiff whatever their status may be. 
The learned Subordinate Judge next says 
that the occupancy right of a raiyat prior 
to the purchase of the plaintiff not being 
transferable, section 22, sub-section (2), 
of the Bengal Tenancy Act has no appli¬ 
cation, and he seems to have held that 
the right of occupancy subsilted in the 
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plaintiff and there could not be any merger. 
This, evidently is a misconstruction of the 
effect of section 22, sub-section (2), of the 
Bengal Tenancy Act. The question of 
transferability or non-transferability of 
occupancy right is only relevant with re¬ 
gard to the position of the co-sharer 
landlords when one of them purchases 
the occupancy right, that is, whether the 
other co-sh rers would be entitled to joint 
possession with the purchaser or would 
be entitled only to receive rent from the 
purchaser according to their shares in the 
property. In this case, that question does 
not arise, because the other co-sharers 
did not ask for joint possession and they 
have ac epted the position that the plaintiff 
is entitled to possession by payment of 
their share of the rent to them. The ques¬ 
tion then is, what is the position of the 
plaintiff with regard to this land ? The 
learned Vakil for the respondent does not 
contend that th occupancy right pur¬ 
chased by the pi dntiff subsists as has been 
observed by the Subordinate Judge; but 
he contends that the plaintiff would be a 
non-occupancy raiyat with regard to the 
land. That position cannot be supported 
and it would lead to anomalies. Why 
should the plaintiff be considered to_ be 
only a n u- -ccupancy raiyat} If the plaint¬ 
iff is a settled raiyat of the village and 
if the c > tenti >n of th * plaintiff bt accept¬ 
ed. then by the purchase he acquired a 
right of occupancy and h^ w uld be an 
occupancy raiyat under himself as well 
as under his c -sharers. Therebre, al- 
th >ugh secti >n 22, sub-secti >n (2), of the 
Bengal Tenancy Act (before the amendme t 
iu 1907 as that applies to this case) lays 
down t at the occupancy right will cease 
to exist by such purchase, a new 
occupancy right would accr e to the 
plaintiff. Then, supposing that he would 
be a non-occupancy raiyat, would he be 
an occupancy raiyat by twelve years’ 
possession of the land? It seems to 
me that it cannot be so. This question 
was discussed in one of the many cases 
which have clustered round section 22 of the 
Bengal Tenancy Act. In the case of Ram Lai 
Sukul v. Bhela Gazi (1) it was observed 


t at a purchaser in the positionof the plai t- 
iff could not acquire a new occupancy- 
right under himself and his co-sharers. 
Mr. Justice Woodroffe, in delivering the 
judg ent of the Court, says:—“To 
hold this” that is, that the purchaser ac¬ 
quires a new occupancy right “would, 
I think, defeat the policy of the section and 
further the owner of the holding could 
not acquire a right adversely to him¬ 
self in his other character as co-proprietor.” 
It seems to me, the efure, t t the 
plaintiff was not a raiyat with regard to 
the land after his purchase of the occu¬ 
pancy right but was holding it in his right 
as a co-proprietor. The next question is 
what the position of the person to whom 
he lets out the land wo -Id be ? He would, 
in my judgment, be a raiyat or a tenure- 
holder as has now been made clear by 
the provisions of section 22, sub-section (2), 
of the Bengal Tenancy Act, after the amend¬ 
ment in 1907, which says “ if such transferee* 
sub-lets the land to a third person, 
such third person shall be deemed to be 
a tenure-holder or a raiyat, as the case 
may be, in respect of the land.” The 
defendants, therefore, would be raiyats 
and not under -raiyats as is contended for 
by the learned Vakil for the respondent 
If that is so, they are not liable to be eject¬ 
ed by service of notice under section 
49 of the Tenancy Act. The appeal, is, 
therefore, all we an- the suit dismisse 
with c ,sts in all the O>rrts. 

Walmsley, J —I agree. 

z. k. Appeal allowed. 


(1 d Ind* Cm. 37°1 37 C. 7°9l *4 C. W. N, 814 * 
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PHULLX v. DEBI PAESHAD. 

Lahore high court. 

First civil. Appeal no. 972 op 1918- 

March 8, 1923. 

Present:- Mr. Justice Abdul Raoof and 
Mr Justice Campbell. 

PHULLI- Plaintiff- Appellant 

versus 

DEBI PARSHAD and others— 

DEFENDANTS—RESPONDENTS 

XXXI ^eJJ-Ou^a, 

a formal order of appointment is not necessa 1 . 

fatal to the proceedings, [p. 452. co1 - I ' < J , 

TVa/ta?» v. Banke Behan Pershad Sing . 3 

C 10 jo I A. 182; 7 C. W. N. 774 ; 5 Bom. 

L R 822; 8 Sar. P. C. J. 512 ( p - C.). fo t 1 . lowed -. fe 
The failure of the Court to issue the notice 
required by r. 3 (4) of O. XXXII of the Civil 
Procedure Code toa minor defendant is a mere 

irregui arity and does not invalidate the appoint- 

ment of the guardian ad litem. 

Rambrichh Ram v. Tarak Tewari 33 Ind - (Z **\ 
80s; 14 A.L.J. 589 . Enuga Sundarama Reddi 
v Bezwada Pattabhiramireddi , 42 Ind Cas. 

(1917) M. W.N. 495 : 6 L. W. 272. relied on. 

Ra\endra Prasad v. Probodh Chandra Mxtva, 

59 Ind. Cas. 93 6 I 2 p - L - T - Il6 i 6 P ’ l; J\. ? 2 ‘ 
(i92i) Pat. 156, Syed Ali Sarkar v. Manikjan 

Bibi, 43 Ind. Cas. 728, Ghanshyam Das v. 

Hardei, 32 Ind. Cas. 380; 2 O. L.J. 562. dis- 

tlD sC S SkH/far /?am v. /adrfo Kunwar, 24 Ind. 
Cas. 504. 36 A. 383; 18 C. W.N. 908 ; 16 M. L. T. 

17c; (1914) M. W. N. 593 ; * L. W. 645; 20 C. L. 
j; 282; 12 A. L. J. 1173; 16 Bom. E. R. 810; 41 
I A. 216 (P. C.), Sat Deo v. Jai Nath, 67 

Ind. Cas. 808; 9 O. L. J. 141; 4 u - p - L. R. (O.) 

43; (1922) A. I. R. (O.) 75. referred to. 

What the Court has to look tois the substance 
of what occurred and not the shadow, and to inter¬ 
fere with the former proceedings only if it appears 
that the minor’s interests were neglected by the 
person who undertook and was permitted by the 
Court to represent them. [p. 453, col. 1.] 
Property inherited by a Hindu through his 
maternal grandfather is obstructed heritage and 
is his self-acquired property, and his male issue 
do not take any interest in it by birth, [p. 453. 

e°l. 2.] - 

First appeal from a decree of the benior 

Sub-Judge, Delhi, dated the 31st December 

I 9 I 7 - 

Bakhshi Tek Chand, for the Appellant. 
Mr. Manohar Lai ana Ealas Jagan Nath , 
Sardha Ram and Mehr Chand Mahajan , 
or the Respondents. 

29 


JUDGMENT.—The following three pedi¬ 
gree-tables are necessaiy for the under¬ 
standing of the matter in controversy m 
this appeal:— 


(0 


Umrao Singh 
died about 
1864 


SAUL)AGAR MAh 

I 


T 


Musammat 
Ram Devi, 
died 

12-i 2-1903 


Musammat 

Sundar Devi 


Musammat' Kanwal Devi, 
d. ». p. 1893 - 


Ban arsi Das 
(adopted) 
Basheshar Nath 


Kashi Nath 


I 


I 


Suraj Bhan. Arjan. Phulli. 


Basheshar Nath Shankar Nath, 
adopted by 
Banarsi Da = 


I 


Bhola Nath 


(’-) 


CHUHAR MAD 


Telu Mai 

I 


Dittu Mai 


Ram .Sar an Da s—Musammat 

' Rakhi 


j 

Musammat Bhago. Musam at Rajo. 


Kaka Mai. 


D aughter 

I 


Salig Ram. Vanna Lai. 

DEBT PARSHAD 


Kashi P arshad. Joti Parshad. 


Sri Ram. 


Umrao Singh (pedigree No. 1) was the 
owner of considerable property which was 
held by his widow, Musammat Ram Devi, 
until her death in December 1903. Three 
sets of claimants to the succession then 
appeared, (1) the descendants of Umrao 
Singh’s sister Musammat Uttam Devi, (2) 
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Ram Saran Das and Kaka Mai who 
alleged that Sam.agai Mai’s greatgrand¬ 
father ana Iclu dial’s great-great- 
grandfatber had bceu brothers,^ and (3) 
Debi Par shad and his sons who 
also claimed to be descended from 
a brother of Sa '.dagar Mai’s great- 
great-granafather. On the 19th January 
1904 the.-e rivals entered into an agree¬ 
ment which was signed (1) by Ba-hesliar 
Nath for himself and as the guardian of 
his three sons and by Shankar Nath for 
himself and as guardian of Bhola Nath; 
(2) by Ram Sar;.n Das ana Kaka Mai; (3) by 
Debi Par shad for himself and as guardian 
of Sri Ram, and bv Kashi Parshad and 
Joti Parshad. The parties agreed that 
each set of claimants should be owner of 
one-third of TJmrao Singh's property; that 
a Succession Certificate or Letters of Ad¬ 
ministration should be taken out jointly 
or by one of the three parties, and that 
all should combine to resist any other 

claimant. 

Four years of litigation about Letteis 
of Administration ensued, and Letters of 
Administrate n eventually were grant¬ 
ed to Basheshar Nath alone on the nth 
January i 9 ° 8 » the oroer being upheld 
by the Chief Couit on 12th February 
1909. 

On the 8th March 1909, Debi Parshad 
and his sons sued lor possession of one-third 

of the property by partition on the tasis 
of the agreement of 19th Januaiy 1904. 
Among the defendants named in the plaint 
were Basheshar. Nath and his sons Suraj 
Bhan, Arjan and Phulli who were described 
as minors under the guardianship 0 f their 
father Basheshar Nath. The body of the 
plaint contained no mention of the minority 
of the sons of Basheshar Nath noi was 
it prayed that Basheshar Nath should be 
appointed their guardian ad Litem. Then 
was no separate application for such ap¬ 
pointment and no order of appointment 
was passed by the Court. No notice under 
O. XXX II, r. 3 (4) was issuea to the minois 
They were never served personally wi tli 
summons in the suit. 

Basheshar Nath was served with a sum¬ 
mons on 1st May 1909 i n which he was 
designated guaraian for his minor sens 
On the 4th May 1909 he gave a power- 

> 


[1923 

of-attomey to B. Wazir Singh, Pleader, 
to defend the suit ana cescribed himself 
as guaraian of his minor sons. 

B. Wazir Singh appeared in Court on 
13th May 1909, as Pleader for defendants 
Nos. 3 to 8, t.e., Basheshar Nath and his 
sons, Shankar Nath and Bhola Nath. He 
had previously filed written pleas on behalf 
of Shankar Nath and Bhola Nath. On 
the 14th May 1909, he is recorde. 
as stating certain verbal pleas on behalf 
of the defendants. " Preliminary issues 
were struck on that day and were decided 
on 19th July 1909. On 7th October 
1 9 ° 9 » Suraj Bhan and Arjan were declared 
to be of age and on 13th October, all the 
defendants Nos. 3 to 8 were declared to 
have been served with notice. Issues were 
struck as follows on 18th October 1909 :— 

(1) Was the execution of the mutual 
settlement, c ated 19th Januaiy 1904, ob- 
tainea by false representations alleged ? 

2. Is the ceeo of Jett 1 mint {i.e., the 
agreement of 19th January 1904) other¬ 
wise invalid for reasons stated in the pleas 
or not ? 

3 - Did ce/ent ants Nos. 3 to 8 subse¬ 
quently ratify by their eoncuct the settle¬ 
ment ? 

4. Is the suit within time ? 

5. Are the defendants barred from rais¬ 
ing the plea of invabc ity of the agrte- 
ment because they have failed to get 
it set asiae within time ? 

On that day Mr. Kirkpatrick, Advocate, 
appeared for defendants Nos. 3 to 8 and the 
suit was orcerca to proceed ex parte 
against the other cefencants. Ccunsel for 
the plaintiff c imanc e<_ an explanation of the 
pleas of defendants Nos. 3 to 8 with refer¬ 
ence to issue (2) ano an explanation by 
Mr. Kirkpatrick was recorc ec. that the 
woras "otherswise invalid for reasons given 
in the pleas," induced, "except matters 
covered b> issue (1) 1 (a) without con¬ 

sideration, (b) centraly to h w, i.e., against 
public polity, (c) that it was never acted 
upon, (<?) that the plaintiffs themselves 
acted contrary to it. " 

On the next day of hearing, 4th January 
1910, B. Wazir Singh appeared for defend¬ 
ants Nos. 3 to 8. Two witnesses were- 
txamince lor the plaintiffs ano their case 
was closed. The case for the defendants 


I 
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was also closed ‘ “ Except previous file 
for historical purposes. On the subse¬ 
quent date fixed for arguments both Mr. 
Kirkpatrick and B. Wazir Singh appeared 
for defendants Nos. 3 to 8 and Mr Kirk¬ 
patrick argued on their behalf. The Cour 
delivered judgment on 21st March i9 IO » 
and acknowledged in the judgment the help 
given to it, “by the able arguments 
of Mr. Kirkpatrick, Counsel for defendants 
Nos 3 to 8, and Lala Piara Lai, Counsel for 
plaintiffs.” The plaintiffs were given a 
preliminary decree tor possession by parti¬ 
tion of a one-third share in the property. 

It was remarked in the judgment that the 
question of minority' had not been taken 
in the pleas, that curing the jencency 
of the suit cefenc ants Nos. 4 anu 5 
(Suiaj Bhan anc Arjan) hat become major 
and had not pleacea that the agreement 
was not binning on them because they 
were minors at the time; that no such 
plea had been taken on behalf of the sole 
remaining minor defendant (t.e., Phi 1 lli) 
by his father, and that the Court did not 
propose tc discuss the point. 

The defendants Nos. 3 to 8 appealed to 
the Chief Court and specifically pleaded 
in their memorandum of appeal that the 
Trial Court was not right in not discussing 
the question of the effect of minority on the 
compromise. The appeal was presented 
by two Advocates, Mi. Shadi Lai (now 
Sir Shadi Lai, Chief Justice of this Court) 
and the late Mr. Sukh Dial. It was argued 
by Sir Shadi Lai. The decree of the Trial 
Court was affirmed on 6th June 1912 
by a Division Bench, which held on the 
po nt of minority that the District Judge 
should not have taken it up on his own 

motion and proceeded*.—• 

“*♦*** in any case the con¬ 
tention is prima facie untenable, as the 
defend ants-appellants, who are alleged to 
have been minors at tiie time of the agree¬ 
ment were members of a joint Hindu fami¬ 
ly with the other defendants who were 
adults, and the latter acted as de facto 
gusCrdians on their behalf and for their 
benefit in entering into the agreement 
in question. The agreement mu6t, there¬ 
fore, be treated as binditog upon them 
equally with the other members of the 

amity 


Then followed a final decree by the Tria 
Court which is dated 6 th January 1915 
and against which appeal has again been 
made to this Court. We are not concerned 
in this judgment with that appeal but with 
a fiesh suit instituted on 2nd May 1914 
by Phulli, minor son of Basheshar Nath, 
through another next friend, Deoki Mai, 
against Devi Taiw an ana his sons, the 
successful piaintifis in the partition suit, 
and all the other defenuants in that suit 

including Basheshar Nath. 

In its amended form the plaint asked 
for a declaration that.- the preliminary 
decree in the partition suit is null and void, 
and inoperative against the plaintiff and 
the property mentioned in the said decree 

for the reasons:-— 

(</) that Baiheshar Nath was not appoint¬ 
ed gi ara an ad lit (Pi of the plaintiff in the 
manner required by law ; 

(b) Basheshar Nath was not a fit and 
proper person to represent the plaintiff 
as he was a signatoiy of the agreement 
of 19th January 1904, which agreement 
was collusive and to the prejudice of the 
plaintiff ; 

(1 0) Basheshar Nath did not conduct 
the case properly on behalf of the plaintiff-, 
he did not defend it on the basis of the 
plaintiff's minority and he did not produce 
any evidence to refuse the agreement for 
the plaintiff’s benefit. 

The claim was resisted by the defendants 
other than Phulli’s own father and brothers. 
The Court framed a single issue as follows:— 

Whether the decree, dated 21st March 
1910, is not binding on the plaints for 
all or any of the following reasons: — 

(а) the invalidity of the appointment 
of defendant No. 7 (*.?., Basehshar Nath) 
as his guardian ad litem ; 

(б) the unfitness, incompetency and negli¬ 
gence of defendant No. 7 as guardian ad 
litem. 

Thereafter, the Court held that the 
plaintiff was of age and permitted him 
to continue the suit in his own person. 

The oral evidence consisted of the state¬ 
ments of Basheshar Nath as witness for the 
plaintiff and of Debi Parshad as witness 
for the defendants. 

The Court dismissed the suit and Pulli's 
appeal against that order is before us. 
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The main arguments on his behalf are, 
firstly, that in the previous suit there was 
no order appointing Basheshar Nath 
guardian; that no notice was issued to 
the plaintiff under O. XXXII, r. 3 (4), 
and that consequently he was not in law 
represented properly; and, secondly, that 
if Basheshar Nath is to be regarded as 
guardian ad litem, he showed his unfitnes 
and incompetency by his neglect to raise 
the plea that he (Basheshar Nath) had nol 
acted in the interest of the plaintiff by enter¬ 
ing into the agreement of January 1904 
and surrendering gratuitously valuable 
rights belonging to the plaintiff. 

On the first point it is argued that the 
well-known Privy Council riding Walian 
v. Banke Behari Pershad Singh (1) is out 
of date since the enactment of the 1908 
Code of Civil Procedure, and that under the 
present law notice to the minor is essential 
before any person can be recognised as 
acting on his behalf in a suit. 

In Wahan v. Banke Behari Pershad 
Singh (1) it was held that, where a Court 
by its action has given its sanction to the 
appearance of a person as guardian to a 
minor in a suit, the absence of a formal 
order of appointment is not necessarily 
fatal to the proceedings, and that, in that 
particular case, the ab^en^e of a formal 
order appointing a mother as guardian 
ad litem she having appeared through¬ 
out the proceedings in that capacity, and 
the fact that no attemj. t was made to seive 
either the minors (who were members of a 
joint Hindu family) or their motlierp ersonal- 
ly with summons before serving it on the 
only adult male member and manager of the 
family constituted mere irregularities under 
section 578 of the then Code of Civil Pro¬ 
cedure, there being nothing to suggest 
that the interests of the minors were not 
duly protected and the defects in procedure 
not having prejudiced them. 

Three cases are cited by the learned 
Counsel for the appellant. 

The first is Rajendra Prasad v. Probodh 
Chandra Mitru (2), and is not in point, 
because the question dealt with was not 

• 

i l) 30 C. 1021; 30 I. A. 182; 7 C W. N. 774 
\om. b R. 822; 8 Sar. P. C. J. 512 (P. C.). 

(a) 59 I“d- Cas. 936; 2 P b. T. 116; 6 p. b. 

J. tol (X921) Pat. 13*. 
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the effect upon a decree of the irregular 
appointment of a guardian ad litem. The 
"I rial Court had appointed a certain person 
guardian without notice to the minor 
concerned and had refused to listen to 
subsequent objections by the minors, and 
the actual order of appointment was taken 
to the High Court on revision and was set 
aside. 

The second is Syed Alt Sarkar v. Mamk- 
jan Bibi (3). Here tw'o Judges disagreed 
on the question of the imperative necessity 
of notice to the minors and the appeal 
was decided on other grounds. The opin¬ 
ion of one learned Judge that notice 
was imperative was thus an obiter dictum. 

The third is Glianshyam Das v. Hardei 
(4) in which the learned Judicial Com¬ 
missioner delivered himself of a dictum , 
which supports the present appellant on 
this particular point, but which also was 
obiter, since the minor in question was 
held not to have been a minor at all. 

On the other hand, here are several 
decisions passed after the present Code 
came into force in which absence of formal 
orders of appointment and of notice to the 
minors were regarded as errors or irregu¬ 
larities not affecting the merits of the case. 

In another and recent Ondh case reported 
as Sat De v. Jai Nath (5), there had been 
no formal order appointing the majoi de¬ 
fendant guardian ad litem of the minor 
defendants, members of a joint family 
of which the major defendant was manager. 
It was held, on the authority of Sheo 
Shankar Ram v. Jaddo Kunwar (6), that 
the minor defendants could not escape 
their liability under the decree for this 
reason and that the major defendant as 
manager had sufficiently lepresented their 
interests. 

In Rambrichh Ram v. Tarak Tewari (j) 
in a suit by a minor to avoid a decree 
passed against him, it was held that his 

(3) 43 * n< I- Cas. 7 2 ®* 

(4) 32 Ind. Cas. 380; 2 O. b. J. 562. 

(5) 67 Ind. Cas. 808; 9 O. b. J. 141* 4 U. P. 
b. R. (O.) 43; (1922) A. I. R. (O.) 75 - 

(6) 24 Ind. Cas. 504; 36 A. 383; 18 C. W. N. 
968; 16 M. b. T. 175; (1914) M w - N - 593 ; I b. 
W. 645; 20 C. b. J. 2821 12 A. b- J. II 73 I I* Bow. 
b. R. 8ioj 41 I. A. 216 (P. C.). 

(7) 33 C«a 8031 14 A. b- J. $8p. 
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Interests had been properly defended by 
tbe manager of the joint family o w * 
he was a member in spite ot the facts that 
tne manager had refused to act as ki.->guard¬ 
ian that a stranger had been appointed 
guardian without notice either to the minor 
or to the manager of tbe family, and that the 
stranger guardian had done nothing and 
had not even appeared. It was remarked 
by Mr. Justice Walsh that, where there 
has been an irregularity in the appoint¬ 
ment of a guardian ad litem in suit, the 
moment it is shown that there has been 
no fraud and that the minor’s interests 
have not been prejudiced by the irregu¬ 
larity the minor’s right to set aside the 
proceedings must be denied. 

This decision was approved by the Madras 
High Court in Enuga Sundararuma Reddi 
v. Bezwada Pattabhiramireddi (8), and we 
have no doubt that the view taken of the 
law in these two latter cases is correct, 
and that the principles laid down <n Walian 
v. Banke Beharl Per shad Singh (i) are still 
the broad principles which should be appli¬ 
ed. Too much may easily be made of the 
new provision in O. XXXII, r. 3 (4) for the 
issue of notice to the minor, since the minor 
may be an infant in arms. In the case 
with which we are dealing it has not been 
shown affirmatively that the appellant 
was capable of reading and understanding 
the notice which the Court might have sent 
to him in the 1909 suit. His own brothers 
were parties to the suit and were of age 
before issues were framed and it is impossi¬ 
ble to surmise that the issue of notice 
would have resulted in some other relative 
receiving information of the suit for the 
first time and coming forward to protest 
against the appellant being represented 
by his father. What- we have to look 
to is the substance of what occ ;rred and 
not tie shadow and to interfere with the 
former proceedings only if it appears that 
the minor's interests were neglected by the 
person who understook and v as permitted 
•by the Court to represent them, and who, 
tnoreover, is the plaintiff's father while the 
family is Hindu and presumably joint. 


■ (i) 4* lad. Cm. 4211 (1917)* M. W. N. 495 
flb. W» 1 




This brings us to tbe second point urged 
for t ie appellant that there was neglect 
on tbe part of Basheshar Nath. We it- 
gard the deposition of Basheshar Nath 
in the present case that he was negligent 
merely as confirmation of the Trial Courts 
view that the suit was collusive. The 
history of the proceedings in the partition 
suit given above makes it clear that the ap¬ 
pellant was substantially represented by bis 
father as guardian ad litem, that in both 
Courts eminent Advocates appeared for him, 
that the case of his family was pleaded ex¬ 
haustively in the First Court by Mr. Kirk¬ 
patrick, and that in the Chief Court the 
special plea of minority at the time of the 
agreement was also raised, and argued 
on his behalf. It is contended that, this 
plea should have been taken in the Trial 
Court but the judgment of the Chief Court 
to the effect that the plea was without 
force does not support this complaint, 
and actually the decree which the appel¬ 
lant m ist succeed in getting set aside 
is the decree of the Chief Court in which 
the decree of 21st March 1910 specifical¬ 
ly attacked in his plaint was merged. 

The agreement that Basheshar Nath 
surrendered valuable rights belonging to 
his sons when he entered into the agree¬ 
ment is one which does not stand the test 
of examination. Actually, the sole rights 
in Umrao Singh’s estate which the sons 
could claim were those conferred on them 
by th? action of their father in making 
them parties to this same agreement about 
which the appellant complains. Anything 
inh rited by Basheshar Nath through his 
maternal grandfather world be obstructed 
heritage, his male issue would not take 
any interest in it by birth, and it would 
be his sef-acquired property (Mulla's 
Principles of Hindu Law, 3rd Edition# 
pages 197 and 205). The appellant's learn¬ 
ed Counsel objects that the Court below 
refused explicitly to go into the question 
of the appellant’s status as an heir in the 
presence of his father, and says that the 
appellant might have been able to prove 
either that the family was governed by 
custom in this particular or that Bashesha* 
Nath had ama'gamated the separate ac¬ 
quisition with the co-parcenary property# 
It is true that the learned Subordinate 
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Judge excluded from consideration certain 
matters raised in tue pleadings with which 
he might well have dealt and we do not 
understand what he meant by saying 
“All these matters may and can be urged 
in such further proceedings which plaintiff 
may be advised to take if successful in the 
present suit," especially when he pro¬ 
ceeded to dismiss the suit. But what did 
the appellant plead upon the point. All 
the contesting defendants specially plead¬ 
ed that the plainti I had no right to Umrao 
Singh's property in the lifetime of his father. 
The appellant filed a replication as 
follows:—• 

“ The plaintiff’s father, Basheshar Nath, 
paid no regard to the plaintiff's rights, 
and he having colluded with the defend¬ 
ants executed the agreement against the 
facts and law which is not in any way 
binding upon the plaintid. The plaint¬ 
iff can be held entit'ed to get the property 
left by Umraj Singh in the presence of his 
father, especially when his father "is in 
collusion w*th the opposite p irty, and does 
not safeguard the plaintiff's rights. " Not 
a word about custom and not a word about 
a voluntary thr >wing of self-acquired prop¬ 
erty into the common stock. The plainti -*s 
pleadings merely reiterated questions which 
had been dealt with on his behalf in the 
partition suit and, as we have held, ad¬ 
equately dealt with. In that s i it, his 
interests were identical with those of his 
father and brothers and were properly 
protected. 

We find no reasons for interfering with 
the order of the lower Court and we dis¬ 
miss the appeal with costs. 

z. k. Appeal dismissed. 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1096 op 1920. 

April 21, 1922. 

Present: —Mr. Justice Ryves and 
Mr. Justice Sturrt. 
BISHESHAR NATH— Palintiff— 

Appellant 

versus 

KUNDAN and others — Defendants 

—Responden s. 

Limitation Act (IX of 1908). Sch. I, Art. 
T39— Lessor and lessee—Lessee holding over after 
expiry of lease—Adverse possession—Suit for 
ejectment —Limitation terminus a quo. 


Where af ter the expiry of the term of a lease 
the lessee holds over and pays no rent, his 
possession is adverse to the lessor, and a suit 
for his ejectment must be instituted within the 
period prescribed by Art. 139 of Seh. I to the 
Limitation Act, the sail period commencing to 
run from the dite on which the lease exoired. 

Bilas Kunwir ▼. Desraj Ranjit Singh, 30 Ind. 
Cas. 299; 37 A. 557; 19C. W. N. 1207; 29 M. L J. 
235; 2 It. W. 830; 18 M. h. f. 248; 13 A. It. J 0911 
17 Bom. It. R. 1006; 22 C. It. J. 516; (1915) M 
W. N. 757; 42 I. A. 202 (P. C.), followed. 

Pusa Mai y. Makdum Bakhsh, 3 Ind. Cas. 566 
31 A. 514; 6 A. It. J.5S4, distinguished. 

Second appeal from a decree of the 
Additional Judge, Moradabad, d?tel the 
7th June, 1920, revei sing a decree 
of the Mmsif, Nagina, uatea the 22n<i 
January 1920. 

Dr. Surendra Nath Sen , for the Appellant. 

Tue Hon'ble Syed Rata Ali, for the 
Responde its. 

JUDGMENT. 


Ryres, J.—This appeal came on original¬ 
ly for hearing before a Single Judge of 
this Court. He was of opinion that, in 
view of the decision of their Lordships 
of the Privy Council in Bilas Kunwar v . 
Desraj Ranjti Singh fi) and of the decision 
in Pusa Mai v. Makdum Bakhsh fe). it 
was advisable that this case should be 
heard by a Bench of two Judges. It has 

consequently come before us for hear¬ 
ing. 

After fall argument it seems to me that 
the question referred to this Divisional 
Bench is really irrelevant, and I think 
the appeal can be disposed of on a short 

point. 

( 1 ) 30 Ind.'Css. 299 J 37 A. 5371 *9 C. w. N. 
12071 29 M. I/. J. 3351 * L. W. » 3 °l *8 M. 1 1$ T* 

2481 13 A * L* J- 99*1 17 Bom - Xoo6 J \ 
h 5*6| (19*5' M. W. N. T|7I 43*.-- ac* (P.C,). 

S Ind. Css. 9661 31 A. 3 I 4 JS A. I* J. 5 8 4« 
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T>e facts of the case are as follows:—-The 
plaintiff was the lessor. He, by a lease 
dated the 19th of July 1892, leased so me 
premises to the father or predecessor of 
the defendants for a tern of turee years. 
At tne expiry of the term, the lessees (or 
their representatives) remained on in 
possession until the date of suit which 
was brought on tne 18th of June I 9 I 9 - 
Tae plaintiff asserted that tne rent fixed 
by the lease had been regularly pai 1 by 
the defendants until within three years 
of the date of suit. 

Tae main defence to the suit was that 
the defendants had been in adverse pos- 
sessio . for more than twelve years, that 
t ey never paid rent, and that the suit was 
bar re _ by limitation. 

The first Court decreed the suit. 

On appeal, however, the learned District 
Judge of Morad?bad has dismissed the 
salt. He has found tlrt, since the expiry 
of the leise, no rent whatever has been 
paid by the defendants. He lias also 
found that no new tenancy was created 
otherwise than by the lease, and he, there¬ 
fore, dismissed tne suit as barred by limi¬ 
tation. On appeal before us it lias been 
argued very strenuously that, having re¬ 
gard to the decision of their Lordships 
of tne Privy Council in Bilas Kunwar v. 
Desraj Rinjit Singh h), it must be he!.', 
that tue defendants continued to be tenants 
of the plaintiff after the expiry of the lease 
until notice was served on them by the 
lessor under section 106 of the Transfer 
of Property Act. It seems to me that 
the decision of their Lordships of the Privy 
Council does not apply at all to the ques¬ 
tion of limitation and has no application 
to Art. 139 of the Hirst Schedule to the 
limitation Act, which, in iuy opinion, 
governs this case. Tnat Article runs as 
follows:—" A suit by a landlord to recover 

possession from a tenant-..twelve 

years........when the tenancy is deter¬ 
mined/' It seems to me, on tne facts of 
this case, that the tenancy was determined 
on the 19th of July 1895 xt bas not 
been proved that any new tenancy was 
created. ..By holding over without paying 
rent, it seems to me that the defendants 
became want,is known as tenants by suffer¬ 
ance. Toeir pp sit ion in English law has 
been summed up in Addison’s Law of 


Contract, iotli Edition, page GiS in the 
following words:— 1 “ Tue difference, there 
fore, between a tenaucy-at-will and what i 
called a tenancy by sufferance is that in 
tin*, one case the tenant holds by right and 
has an estate or term in the land, preca¬ 
rious though it may be, and the relationship 
of lessor and lessee subsists between the 
parties; in the other, the tenant holds 
wrongfully end against the will and per¬ 
mission of the lord and lias no estate at 
all in the occupied premises. When the 
tenancy at sufferance has existed for twenty 
(now twelve) years, the landlord's right 
of entry is barred by Statute, and the 
tenant becomes the absolute and complete 
owner of the property.” So far as the 
question of limitation is concerned, 
the law in India is not different, in my 
opinion, although it may not be good 
law to hold that a_ tenant holding 
over is in adverse possession to his landlord. 
In my opinion this view is supported by 
Chandri v. Duji Bhau (3), where the facts 
were similar, and which case was followed 
in Madan Mohan Gossain v. Kumar 
Ratneswar Malta (4). In my opinion the 
suit was clearly barred under Art. 139 of 
the Limitation Act. I would, therefore, 
dismiss this appeal with costs. 

Stuart, J. —I would like to add a few 
words to the decision of my learned brother. 
It was I wno referred this case to a Bench 
and I did so in view mainly of the position 
created by the decision of their Lords..ips 
of the Privy Council in Bilas Kunwar 
v. Desraj Ran jit Singh (1). T e law go¬ 
verning tnis case appears to have been 
laid down in Chandri v. Daji Bhau (3). 
T ere, as here, it appears that there was 
a tenancy by instrument, which had ex¬ 
pired more than twelve years tefore the 
date of the suit. Tnere, as here, after 
the expiration of the tenancy; a tenancy- 
at sufferance had come i.,to existence. 
There had bee i 110 payme t of rem. T e* 
same was t e case he e. T er e had bee * 
no ^explicit recognition of tne author ty 
of the landlord. Tne sam* was the case 
here. It would be difficult to find two 


(3) 24 B. 504; 2 Bom. It, R 491: 12 tnd. Dec. 
(n. a.) 867. 

( 4 ' 7 'C, L. Ji 615. 
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cases in which the facts were so similar 
as in the present case and in tne Bombay 
case. It was held by Jei»-ius, C. J., that 
Art. 139 must govern the case and that 
the period from which the period of limitati on 
began to run was the period from which 
the tenancy by instrument had expired. 
In the absence T of any other authority, 
I should consider the Bombay decision 
conclusive in the matter, and it only re¬ 
mains to be seen whet er these is anyt' ing 
in the Privy Council decision to which 
I have already referred which can be in¬ 
voked to overrule the decision of Jei.k.ns, 
C. J. Tneir Lordships of the Privy Council 
say: “ A tenant who has been let into 
possession cannot deny h s landlord’s title, 
however defective it may be, so long as 
he has not openly restored possession by 
surrender to his landlord.” That clearly 
is the law. but does it in any way affect 
the present case ? I think it does not. 
The defendants cannot be permitted to 
deny the plaintiff's title. They have foolish¬ 
ly denied it but they cannot be permitted 
to do so. Tne plaintiff is undoubtedly the 
landholder and the defendants are tenants 
by sufferance, but once having recognised 
that the tenants are so estopped, the fact 
still remains that the suit has been instituted 
beyond the period of limitation allowed 
by the law. In these ^circumstances, I 
accept the view of my learned brother 
and would dismiss this appeal. 

By the Court.— T e order of the Court 
is that the appeal is dismissed with costs. 

W. C. a. Appeal dismissed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 374 of 1920. 

February 17, 1923. 

Present:— Mr. Justice Scott-Smitb and Mr. 

Justice Fforde. 

KARORI MAL— Plaintiff—Appellant 

versus 

The E. T. and LIGHTING COY. LTD., 
DELHI —Defendant—Respondent. 

Electricity Act (IX of 1910 ), Sch. d. VI, 
Pro. ( 2 ) (c)— Defective cut-out causing loss 
of energy—Electric Company, whether justified 
to discontinue supply. 

Where the stals on the cut-outs on a con¬ 
sumer's premises are not in good order and condi* 
tion, as a result of which there has been a leak¬ 
age of energy, the Electric Company is entitled 
to discontinue the supply of energy to the con- 
wamtx, us such * state of things must ho dosmad 


to be, "likely to affect injuriously the use o t 
energy by the licensee or bv ar.y other person,’ 
within the meaning of clause VI (l). proviso 
(21 (-') of the Schedule to the Electricity Act. 
[p. 457 . col 1.] 

Lahore Electric Supply Company v. Durga 
Das, 45 Ind. Cas. 171; 85 P. R. 1918; 79 P. W. Ri 
1918; 77 P. L. R. 1918, followed. 

Second appeal from a decree of the 
District Judge, Delhi, dated the 10th 
November 1919, affirming that of the 
Sub-Judge, Second Class, Delhi, dated 
the 12th Match 1919. 

Mr. Shamir Chand, for Mr. Moti Sagar, 
R> for the Appellant. 

Messrs. Dalip Singh and Sarda Ram, 
for the Respondent. 

JUDGMENT.—The appellant sued the 
respondent Company for damages alleged 
to have arisen by reason of the latter having 
disconnected the supply of electr’city to 
the former’s Mills. The respondents in 
defence contended that they were justified 
in the course they ad adopted in view 
of the fact that the seats on the evt-o t< 
on the appellant’s pie ises were not in 
good order ana condition, with ti.e result 
that the supply of electric energy was 
injurio 1 sly affected. 

The justification relied upon is alleged to be 
contained in the statutory provisions which 
govern the Company's contractual r g ts 
and liabilities. The particular provision 
relied upon is to be found in clause VI, (1) 
proviso (2) ( c ) of the Schedule to the Indian 
Electricity Avt of 1910, which provides 
that the licensee ( i.e ., the Electric Com¬ 
pany) shall be entitled to discontinue the 
supply of electricity to the consumer— 

" if the electric wires, fittings, works 
and apparatus in such prope; ty are not 
in good order and condition, and are con¬ 
sequently likely to affect mj.riously the 
use of energy Ly the licensee, or by other 
persons. " 

The Court of first instance held that this 
clause did not apply to the facts of the 
present case; but further held that the 
appellant had 1 ot proved that he had 
suffered any loss from the act of disconnec¬ 
tion and dismissed the suit on that ground. 
The learned District Judge agreed with 
this finding on the question of damages, 
and held, for that reason, that it was un¬ 
necessary to give a decision on the other 
issue, but suggested that* assuming the 
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defective condition of the cut-out was due 
to i 4 s having been tamperea with by the 
appellant, sub-clause (i), proviso (2) (d) 

of clause VI mi ht be applicable. 

We find ourselves unable to agree with 
the views of the lower Courts as to the 
proper construction of the enactment. 

It has been found as a fact that a part 
of the electric apparatus on the appellants 
premises, namely, the seals of the cvt-out 
were not in good order and condition. 
As a result of this defect there had been 
a leakage of energy whether by theft 
of the current or otherwise it is unnecessary 
to decide. Such a state of things must 
certainly be deemed to be “ likely to affect 
injuriously the use of energy by the licensee 
or by other persons, ” and, accordingly, 
the respondents were entitled, upon dis¬ 
covering this condition of things, to dis¬ 
continue the electric supply. 

The attention of the Courts below does 
not appear to have been called to a decision 
on this very point in Lahore E ectric Supply 
Company v. Durga Das (if. The powers 
of an Elecrtic Supply Company unuer the 
Indian Electricity Act, IX of 1910, were, 
there, very fully considered by S-ott- 
S-uith, J., and amongst other questions 
the effect of clause VI (1), proviso (2) ( c) 
was a subject of decision. It was held 
in that case that, where a main fuse was 
burnt out—in other words, where the cut¬ 
out became defective—the Company was 
entitled to discontinue the supply of energy 
to the consumer. Precisely the same facts 
appear here the only difference being 
that in the reported case the cause of the 
defect in the cut-out was apparent whereas 
in the present case the cause is only to 
be conjee tv red. 

As we hold—following the reasoning in 
tie relevant passages of the judgment 
above referred to—that the respondent 
Company was fully justified in the 
steps they took, it is unnecessary to con¬ 
sider whether or not the lower Courts were 
justified in their finding as to the failure 
of the appellant to prove damage. 

For the reasons we have given the appeal 
is dis nissed with costs. 

- N. jh. . Appeal dismissed. 

(1) 45 Ind. Cm. 17x185 R. 19x81 79 P. 
Wi R, 19x81 77 P. if. R< 191& 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1513 of 1920. 

May 4, 1922. 

Present: —Mr. Justice Ryves and 

Mr. Justice Stuart. 

SHAMBHU— Defendant —Appellant 

versus 

KANHAYA— Plaintiff and another 
—Defendant—Re^pondeni s. 

Guardian and minor—Guardian ad litem, &P“ 
pointment of—Period for which appointment 
enures—Appeal on behalf of minor. 

Where a guardian ad litem for a minor is ap¬ 
pointed, his appointment enures for the whole of 
the lis in the course of which it was made, unless 
and until it is revoked by the Court, and such 
guardian only has the right to prefer an appeal on 
behalf of the minor. 

fwala Dei v. Pirbhu, 14 A. 35; A. W. N. (1S9 1 ) 
192; 7 Ind. Dec. (N. s.) 394, followed. 

Venkata Chandrasekhara Raz v. A lakarajamba 
Maharani, 22 M, 187; 8 Ind. Dec. (n, s.) 133 * 
Bawan Das v. Bishnath, A. W. N. (1899) 203, 
In the matter of the application of Sukhdeo Rai , 
2 A. L. J, 489, relied on. 

Appeal from a decree of the District 
Judge, Agra, dated the 27th of May 1920, 
confirming that of the Subordinate 
Judge, Muttra, dated the 13th of January 
1919. 

Mr. A. P. Dube, for the Appellant. 

Mr. Narain Prasad Ashthana, for the 
Respondent. 

JUDGMENT.—The point that arises in 
this appeal is fully covered by authority. 
The suit was brought by a mortgagee 011 the 
foot of a mortgage to recover the loan. 
It was instituted against the mortgagor 
who executed the mortgage and his minor 
son. After attempts had been made by 
the plaintiff to get various persons appointed 
guardian ad litem to the minor, the Nazir 
of the Court was ultimately appointed. 
The suit was heard, evidence was given 
and it was ultimately decreed in favour 
of the plaintiff against both the father 
and the son. Thereafter an appeal was 
presented to the District Judge by one 
Bhagwanji on behalf of the minor. He 
was not the guardian ad litem and had never 
applied to . be made guardian, On the 
appeal coming before him, the learned 
District Judge refused to hear it on the 
ground that there was no valid appeal 
before him. He held that the Nazir having 
been appointed guar dian ad litem his authori¬ 
ty must be held to continue as long a® the 
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Us continued and that until he had been 
removed from the guardianship by the 
Court, he and he only was competent 
to file an appeal. He, tnerefore, dismissed 
the appeal. It is from this decree dismissing 
the appeal that this second appeal was 
brought, and it is urged that the authority 
of the Nazir ended with the decree of the 
First Court and that thereafter it was 
open ro the minor defendant to appeal 
through his next friend. In Jwala Dei v. 
Pirbhu fi), a Bench of tnis Court de¬ 
cided that where a guardian ad litem 
has once been appointed, his appointment 
enures for tne wnole of tne Us in tne coarse 
of wnich it was made, unless and until 
it was revoked by tne Coart. In Venkata 
Chandrasekhara Raz v. Alakarajamba Maha- 
rani (2), the same proposition was laid 
down. That case was followed by a Divi¬ 
sional Bench of this Court in Bawan Das 
v. Bishnath (3). Tnese tnree cases were 
referred to and followed by a Single Judge 
of this Court in In the matter of the applica¬ 
tion of Sukhdeo Rai 4 ). We see no reason 

to differ from this consistent authority. 
Our attention has been called to Bhagwan 
Dayal v. Par am Sukh Das (5). In that 
case, however, this point did not arise 
and was not considered. The result is 
that the appeal fails and is dismissed with 

w /c. A. Appeal dismissed. 

(1) * 14 A. 35; A. W.N. (1891) 1921 7 Iad ’ 

Dec. (n. s.) 394- , _ 

(2) 22 M. 187; 8 Ind. Dec. (n.S.) 133. 

(3) A. W. N, (1899) 203. 

(4) 2 A. L. J. 489 , „ . 

.(5) . 36 Ind. Cas. 366; 39 A. 8; 14 A. L. J. 818. 


LAHORE HIGH COURT. 

Second Civil Appeal iso. 124 op 1922. 

July 19, 1922. 

Present: —-Mr. Justice Martineau. 
A 3 UD KHAN and others—Plaintiffs 

—Appellants 

versus 

Musammat HAWASI and others— 

DEFENDANTS—RESPONDENTS. 

Punjab CVfPt* Atl W t Si 4* ( 3 )— 


Custom — Inheritance—Finding that Muhammadan 
Law applies—Second appeal — Certificate, neces- 
ity of. 

Where 0.1 the question of the right of inherit¬ 
ance the lower Appellate Court finds that the 
parties are governed by Muhammadan Law and 
not by custom, that finding cannot be challenged 
in second appeal wjthout a certificate, (p. 459, 
col. 1.] 

Second appeal from tbe decree of tbe 
Di trict Judge at CatnpbeJpur, dated the 
eqtu O-tuber 1921. revers ug that of the 
Subordinate Judge, Attoek, dated the 24th 
Febrjaty 1921. 

Mt. M. 5 . B ha gat, for the Appellant*. 

Mr. Moll Sagar , f or the Responde it*. 
JJJi.iIil.ir.—One Zedullah, a Pathan 
ol a v'll age in the Attack D. strict, died 
u 1903 leaving 45 kanals 11 marlas ol 
laid, which was his self-acquired propel ty* 
Half of the laud went to his widow and 
half to bis mot ter, Musammat Hawaii. 
Tee latter sold her share in 1920 for 
R$. 3,500, and the present suit wa* brought 
by Zednllah's collaterals in t ie third 
degree tor a declaration that the sale should 
not affect their reversionary rights. The 
defendant- pleaded that the parties follow¬ 
ed Miliammaiau Daw; that Musammat 
Hawaii's possession had been adverse; that 
there was a sister of Zedullah named Musam - 
mit Said Jan alive, and that even if the 
parties were governed by custom the 
plaintiffs had no right to sue. 

llie First Court passed a decree »a the 
plaintiffs' favour allowing a sum of 
Rs. 3,050, out of Rs. 3,500 as a charge on 

the land. 

Oi tue defendants' appeal tbe District 
Jud ;e has held, relying 01 Fatima Bibl *. 
Shah Nawaz (1), that the question of t le 
right of inheritance to Zed Allah's sei ac¬ 
quired proper-y mist be decided in accord¬ 
ance witu the Muhammadan Daw. He 
holds that under t lat law Zedullah's sister 
is the heir and not the collaterals and from • 
this he has concluded that the jplaiatilis. 
cannot control Musammit Hawasi s aliena¬ 
tion of the propeity, and he has, therefore, 
dismissed the suit. The plaintiffs have 
filed a second appeal in this Court. 

On behalf of tbe respondeat a prelim- 
inary objection is taken that as the lower • 
Appellate Court has decided that the plain«> 

(i) 60 Iud. Caa. 5 -> 9 ; 2 D* 98 at P* 102; 3 

L« J* 15 2i ■ 
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tiffs are governed by Muhammadan Law 
and not by custom a second appeal is not 
maintainable without a certificate from 
the District Judge under section 41 (3) of 
the Punjab Courts Act, and A so v. Harnami 
(2) and Tulsi Ram v. Amur Singh (3) are 
cited in support of this contention. To 
tbisMr.Bhagat, on behalf of the appellants, 
replies that as there was no issue regarding 
the question of Musammat Said Jan’s right 
of successiqjj, the lower Appellate Court 
was not competent to give a decision on 
the point, and that, therefore, no certifi¬ 
cate is necessary and he relies on Nur All 
v. Bahawal (4), in which it was held that 
as the lower Appellate Court had decided 
the question on a point not properly before 
it a certificate was not required. 

It is true that in the present case no 
specific issue was framed on the question 
whether Musammat Said Jan was entitled 
to succeed but this question appears to 
be included in the first issue, which was 
whether the plaint.ffs have a locus standi 
to sue. 

That issue was framed in consequence 
of the plea taken by the defendants that 
ZeduHair's sister was alive, by which they 
evidently implied that she was an heir 
and that in her presence the plaint 1 ffs 
could not sue and .1 it had been found that 
she was not an heir the first issue would 
necessaiiiy have been decided in the plaint¬ 
iffs favo’ r. 

I hold, therefore, that the question as 
to the respective rights of inheritance of 
Musammat Said Jan and the plaintiffs 
was a matter of fa-t ip issue, and that the 
lear.ed District Judge’s finding that the 
parties are governed by Muhammadan 
Law aud n 0 t by custom on this point can- 

aot be challenged in the absence of a cet- 

tificate. 

does not conclude the case, and 
the .other issues have yet to be determined. 

o-Jt place, even though Musammat 
oaia Jan is an heir her presence does not 
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necessarily debar the plaintiffs from con¬ 
testing the alienation* In the second plf.ee, 
the learned District Judge is wrong in tl ink¬ 
ing that under the Muhammadan Law tie 
plaintiffs would not be heirs, for Musam¬ 
mat vSaid Jan would get only a shaie in the 
propelty ai d the plaintiffs would also 
succeed to a portion as residu ries. Thirdly 
it is aot right to assume that because the 
Muhammadan law is to be applied in decid¬ 
ing the question of inheritance as between 
Musammat Said Jan and the plaint ffs, 
it necessarily follows rhat Musammat Ha- 
wasi’s powers of alienation are not sub¬ 
ject to control by the collaterals. It 
is possible that while the former question 
has to be decided according to the Muham¬ 
madan Law, Hawasi's powers of aliena¬ 
tion may be restricted in accordnance with 
the customs prevailing among agricul¬ 
turists. The learned Distiict Judge has 
given no finding on this point although 
he has found that the membersof Zedullah’s 
family have lived entirely by agiicil- 
tu re. 

I must, therefore, accept the appeal, 
reverse the decree of the lower Appellate 
Court, and remand the case to that Court 
under O. XLI, r. 23, Civil Procedure Code 
for a fresh decision in accordance with law. 
The Court-fee on the Memorandum of 
Appeal will be refunded and other costs 
will be costs in the case. * 


w * c * A. Appeal accepted . 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal ^°. 3°6 of 1922. 

April 11, 1923. 

Present :—Justice S r P. C. Banerji, KT., and 
Mr. Justice Gokul Prasad. 
pANNA LAL— Plaintiff—Appellant 

versus 

HUSAIN BEG— -Defendant 

Respondent. 

Vendor and purchaser — Contract to sell Specific 

Defendant to?<Ta*friend that he wanted to sell 
a house and communicated to him the terms 
on which he was willing to sell it. The latter 
a rranged fo r the sale of the house and w rote to 
the former that plaintiff had agreed to purchase 
the house on the terms proposed and was sending 
a certain sum as earnest-money. Defendant 
received the sum, and promised to send a formal 
receipt by registered post. This he failed to do, 
and ultimately refused to sell the house on the 
o round that it belonged to his wife who was not 
willing to sell it. Plaintiff, thereupon, brought a 
suit for specific performance and in the altemativ 

iOT Hetd?{'. 0 that there was a completed co ^»ct 
for the sale of the house between the parties, 

P ( 2 4 i 6 that specific performance could not, under 

the circumstances, be decreed; [p- 4 6o » 

that the plaintiff was entitled to damages 
for breach of thecontract, the measure of da “ages 
being the difference between the market-value o 
the house and the contractual price. [p. 4 6i » 

“^Second appeal from a decree of the 
District Judge, Agra, reversing that ot 

the Subordinate Judge, Agra. 

Mr. Kailas Nath Katju, for the Appel 

\ ftflt 

Mr. Naraln Prasad Asthana, fur the 

Respondent. 

JUDGMENT.— This is a plaintiff's ap¬ 
peal arising out of a suit for specific per¬ 
formance of a contract for sale of a house 
and in the alternative for damages. It 
appears that the defendant wanted to sell 
a house, and tor this purpose Abdul Aziz, 
a common friend of the parties to the suit, 
was negotiating with prospective pur¬ 
chasers. Abdul Aziz wrote to the defend¬ 
ant saying that a certain person was offer¬ 
ing Rs. 3,600 for the house and was enquir¬ 
ing if the defendant world agree to sell 
the bouse. On the 13th of December 
mi8 the defendant wrote back to Abdul 
Aziz saying that if the purchaser was will¬ 
ing to pay Rs. 4.000 for the horse and the 
costs of transfer, he would sell the house. 

Abdtfl A*ic, thereupon; os the axst of De- 


cember 1918 wrote to the defendant 
sayi g that one Parma Lai bad accepted 
the terms proposed by the aefenoant and 
was seuuing a money-otoer for Rs. 200 
as earnest-money and the defendant was 
to send a formal receipt. It appears that 
the defendant received a money-order for 
Rs. 200 on Saturday and wrote back 
saving tlrat as the next day was a Sunday, 
he would send the receipt on the Monday 
following by registered post or under a 
bearing cover as desired by Abdul Aziz. 
Matters stopped here for some days. On 
the 3th of January 19*9 the defendant 
wrote to Abdul Aziz saying that he had 
received a telegram asking him for the 
return of Rs. 200 sent as earnest-money 
and he wanted to know if Panna Lai was 
going back out of the agreement. Later 
on he also said that the house really belong¬ 
ed to his wife and she lefused. to sell it. 
Ultimately, the defendant refused to exe¬ 
cute a sale-deed and then the plaintiff 
brought the present suit for specific per¬ 
formance of thecontract to sell, and, in the 

alternative for damages. 

Several pleas were taken in defence and 
the main plea was that Abdul Aziz had 
bv misrepresentation induced the defend ant 
to a°ree to the sale of the house in De¬ 
cember 1918, and that it was owing to 
this misrepresentation that the defendant 
acted as he did, but that the defendant 
did not contract with the plaintiff to sell 
the property. The Trial Court, the learned 
Subordinate Judge of Agra came to the 
conclusion that the defendant had contract 
C ed to sSl the house but he could not give 
a decree for specific performance of the 
contact because the defendant was not 
competent to sell the house which belonged 
to L wife. He, however, gave a decree 
to damages and the refund of Rs. 200, 
the earnest-money already ^vanced. The 

d ! Tudge hS confirmed the finding 

i £lal to rt as to the amount of dam- 

norv^eljy^ndastand how^e 

5S£ f V l^^d 3X 

pondence to ^ch we ^ve^^ ^ ^ 

tfaere can w no 
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a proposal by Abdul Aziz that the defend¬ 
ant made an o^er to sell the house for 
Rs. 4,000 and the said offer was accepted 
by Panna Lai who sent Rs. 200 by money- 
order as earnest-money. The learned 
Judge seems to be under the misapprehen¬ 
sion that a receipt registered under the 
Registration Act was required for the 
Rs. 200 sent by Panna Lai as a condition 
precedent to the completion of the contract. 
This was clearly the result of a mis-reading 
of the correspondence between Abdul Aziz 
and the defendant. In the letter which 
Abdul Aziz wrote to the defendant, he 
asked the defendant to send a receipt 
by post under registered cover or bearing 
an 1 the defendant wrote back in reply 
saying that he would send it on Monday 
following by registered post or bearing. 
The learned Judge seems to think that 
this last letter meant that tire receipt was 
to be registered under the Registration 
Act and then sent to Abdul Aziz. This 
was no body's case and the learned Judge 
seems to have misunderstood the defence 
and erred in deciding the case on a point 
not raised by the parties. In our opinion 
the judgment of the Trial Court was correct 
and should not have been disturbed. We 
are of opinion that the plaintiff is entitled 
to recover damages for a breach of the con¬ 
tract entered into with him by the defend¬ 
ant and that the measure of such dama¬ 
ges is the difference between the market 
value of the property and the contractual 
price. I lie learned Judge accepts the 
amount assessed by the Court below as 
correct. We, therefore, allow the appeal 
set aside the decree of the lower Appellate 
Court and restore that of the Court of 
first instance with costs in this Court and 
in the Court below. 

z * K * Appeal allowed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1112 of 1919. 

March 15, 1929,. 

Present; — Mr. Justice Scott-Smith and Mr. 

Justce Fforde. 

GHULAM MUSTAFA KHAN and others 

—Defendants—Appellants 

versus 

GHULAM NABI and others — Plaintiffs 

—R es pond e n t s . 

Civil Procedure Code (Act V of 190b). 0 . 

X X l 11 , r. 3 —Registration Act ( X V I of 1908). 
5. 17 (1) (b) , (2) (vi) — Compromise relating to 
properties not subject of suit, recording of — Pro¬ 
cedure — Registration, whether necessary. 

Where a suit is compromised, but the compro¬ 
mise relates to properties some of which are not 
the subject of the suit, the proper procedure for 
the Court recording the compromise is to record 
the whole of the agreement, and then to pass a 
decree in accordance with so much of it as relates 
to the subject-matter of the suit. [p. 463, col. 2.] 


rnuniu 




Zemmdari Co., Limited, 53 Iiid. Cas. 534; 46 I. A. 
240; 37 M. L. J. 525; 17 A. L. J. 1117; 24 C. W. N. 
177; (1920) M. W. N. 66; 27 M. L. T. 42; n L. 

W. 3 oj; 31 C. L. J. 298; 22 Bom. L. R. 488; 47 C. 
485 (P. C.), followed. 

here a suit has been adjusted in the manner 
contemplated by O. XXIII, r. 3 of the Civil Pro¬ 
cedure Code, and the terms and conditions of the 
adjustment have been reduced to writing by the 
parties and the Court lias duly recorded those 
terms and conditions and passed a decree in accord¬ 
ance with such of them as are the subject of the 
then existing litigation, then the writing of the 
parties may be produced in evidence in any subse¬ 
quent suit without being registered, [p.463, col. 
2 .J 

Pranal Anni v. Lakshmi Anni, 26 I. A. 101 
at p. 106; 1 Bom. L. R. 394; 22 M. 508; 3 C \V N 

485 : 9 M I. J. 1 47 ; 7 Sar. P. C. J. 5 t6; 8 Ind Dec 
(n. s.) 363 (P. C.), followed. 

A suit relating to immoveable property of 

the value of more than Rs. 100 was compromised 

J? 4 P art !P a S ree d to divide the property 
m dispute and some other property in certain 
proportions. The agreement was reduced to writ 
mg and was presented to the Court. The Court 
made an order thereon to the effect that as the 
compromise related to property outside the scope 
ofthesmta decree could not be passed upon ft 
i* '®' was dismissed “in accordance with the 

theTm^mise: 10 a suit 

Held, (1) that the procedure adopted bv the 
Court m recording the compromise in the previous 

thl whoT° neOUS and 11134 11 shouW have record- 
. the whole compromjse and then passed a decree 

nroiSS?^ so r much of as related on the 
property in dispute; [p. 462, col. 2; p. 4 3, col. i.J 

rJrl.A** ^compromise not having been incor¬ 
porated in the ^decree or order of the Court, wa» 

not admissible4 in evidence for want of re ids- 
tration. [p. 464, col. 2,} ; 
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Hari Chand v. Maghi Mai, 40 Ind. Cas. 6751 

78 P. R. 1917; 95 P. W. R 1917I 1X2 p - L R. 

1917 and Khair-ul-nisa v. Bahadur Alt, 27 P. R. 
1906; 11 P. Tv. R. 1906; 17 P. W. R. 1906, 
distinguished. 

Second ppeal from a decree of the 
District Judge, Sialkot, dated the 4th March 
1919, affirming that of the Subordinate 
Judge, Second Class, Sialkot, dated the 

17th December 1917. 

Messrs. Aziz Ahmad and Muhammad Raft, 

for the Appellants. 

Mr. Zafrulla Khan, for the Respondents. 


JUDGMENT. —The main question in this 
appeal is whether a certain document, dated 
the 9th February 1910 is admissible in 
evidence in a su-t brought to enforce its 
terms, in spite of the fact that it has not 
been registered in accordance with the pro¬ 
visions of section 77 (1) (t) of the Inaian 
Registration Act of 1908. 


The facts out of which the appeal has 
arisen are shortly as follows:— 

In 19^9 the respondents brought a suit 
for possession of certain lanos. In the 
course of the proceedings the parties came 
to an agreement and the suit was compro¬ 
mised upon terms which were reduced to 
writing and signed by all the i arties to the 
suit except one for whom one of the signa¬ 
tories appears to have acted. The materi¬ 
al facts of this document are as follows : — 
“In the case noted above the pi ah tiff 
adult for himself and as guardian (wait 
sarprast) of the minors, Ghulam Jilan , 
Muhamnad Shafi and Muzaffar Khan 
on one side, and the defendants on the other 
have entered into a mutual compromise 
to the following efiect":— 

“According to the conditions laid down 
in the deed of partition dated the 12th 
January 1898 we have agreed to partition 
the lands, situate in the villages of Cha an 
Nagar, Ainowali. Raya Goraya, Miiak Pur, 
and Bhoja Dhandsa (as noted in the said 
deed) in the following shares/* 

"Rahim Bakhth, son of Ghulam*] 

Muhammad, and Jalal-ud-Din f son f-i/3id share, 
of Rahim Bakhsh J 

"Ghulam Nabi, adult, and*] 

Ghulam Jilani, Muhammad Shafi y 
and Muzafiar Khan, minors,sons ofj 
inayat Ullah, plaintiff* 

" Ilabi Bakhsh. son of Ghulam > , d h e 


/3rd share* 


< "I 


Thus each of us shall be owner of one 
third share in all the villages above men¬ 
tioned. From to-day we have made a settle¬ 
ment in respect of the mortgage-money 
paid by an} r co-sharer on behalf of the others 
for redemption of lane or in respect of the 
payment of debt made by any of them. Noth¬ 
ing now remains due by an} party to the 
other. We have entered into this com¬ 
promise with the above mentioned condi¬ 


tions. 

“We have produced this deed of compro¬ 
mise for being accepted. Jalal-ud-Din, 
defendant, is not present. Defendant No. I 
is responsible for him." 

“Dated the 9th February 1910." 

This document was tendered to the Court 
for the purpose of being recorded under 
the provisions of O. XXIII, r. 3 of 
the Code of Civil Procedure. The Court, 
however, seemed to think that it could 
not record the agreement embodied in 
this document as it induced some parcels 
of land which were not the subject-matter 
of the suit, and the Court thereupon dis¬ 
missed the suit and at the same time made 
the following order:— 

“The parties have entered into a compro¬ 
mise. As this general compiomise is in 
respect of all the lands ana the suit is in 
respect of one village only, a decree cannot 
be passed according to the comjromise." 

‘ It is, therefore, ordered that the record 
0 i the case he consigned to the record-room 
according to the compromise. ^ 
“Dated the 9th February 1910/' 

The efiect of this oroer is that the suit 
was dismissed upon the terms of the compro¬ 
mise but the agreement itself was not 
recorded » nor was a decree passed in 

accordance therewith. 

In adopting this course the Court was 
clearly wrong. What it should have 
aone was to record the whole agreement, 
even though it included matters outsiae 
the scope of the present suit, ana then pass 
a decree in accordance with so much of the 
aereement as related to the suit. In 
HeM Human Debt v. Midnapore 
Zemindari Company Limited [1) the proce- 
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dure to be adopted under section 375 
of the Code of Civil Procedure, 1882, which 
corresponds to O. XXIII, r. 3 of the 
present Code, was suggested in the judgment 
of the Privy Council. The view expressed 
by I/ord Buckmaster at page 246 is 
as follows:— 

“In the first place, it is plain that the 
agreement or compromise, in whole and not 
in part, is to he recoroed, and the decree 
is then to confine its operation to so much 
of the subject-matter of the suit as is cealt 
with by the agreement. Their Lordships 
are not aware of the exact syst< m by which 
documents are recorded in the ” Courts 
in Inaia, but a perfectly proper and e' ec- 
taul method of carrying out the term^ 
of this section woulc be for the decree to 
recite the whole of the agreement and then 
to conclude wdth an orcer relative to that 
part that was the subject of the suit, or it 
coula introduce the agreement in a sche¬ 
dule to the decree; but i n either case, 
although the operative part of the cecree 
would be properly confineu to the actual 

subject matter of the then existing liti¬ 
gation the cecree taken as a 'whole 
would include the agree ment." 

Had this procecure been acopted in the 
present case the respondents could have 
put the document of compromise in 
evidence in the present suit without having 
it registered. Such of its terms as were 
embodied in the decree would have been 
binding upon the parties as res judicata 
ano the orcer of the Court incorporating the 
terms not contained in the cecree itself 
would have been “judicial evicence available 
to the appellants,” that the responcents 
had agreed in those terms to the partition 
of the lands which were outsice the scope 

mi “ SUit [Praml Ami V L ^ h - 

The present suit has been brought to 
enforce the terms of the compromise in 
respect of part of the land thereby agreed 

The anniu Ca ^ d t0 ^ Pontiff-respondent. 
The appellant s contention now is that this 

document cannot be received in evfdence 

tfon K f n0t been re fe' i£ tered. This contem¬ 
pt” cl the j ud 8®*nt 0 f the 

(a 7 * 6 C 1 A Vl a r( ad >’ I6felre ^ to, ana on 

22 M, 508; Vri p ' ( 106; J ? c “- R. 3sn; 

r. Ct Jr 516; S laa, D«c, (j?, s.) 363 (P. c'j. f # . 


4 6 3 


an earlier case reported in Hemanta 
Kutnan Debt v. Midnapore Zemindari 

Company,Limited (i), which definitely decides 

that a written cocument embocying the 
terms of a m tual agreement compromis¬ 
ing a suit, can only be received, in evidence 
without being registered if its provisions 
have been recorded by the Court in the 
form of a decree. This exception is ex- 
tende< to agreements interpolated in a 
decree even in cases where the operative 
part of the cecree coes not contain 
all the stipulations and j revisions contained 
m the agreement. In ether words, if a 
suit has teen a ( jus tea in the manner con- 
tcmplated by O. XXIII, r. 3, 0 f the 
Loce of Civil Procecure, and the terms 
and concitions of the aejustment have been 
recucea to writing by the parties 
and if the Court has duly recorded those 
terms and concitions and passed a decree 
in accordance with such of them as are the 
subject of the then existing litigation, 
then the writing of the j artics may be 
proc.uced in evidence in any subsequent 
suit without being registered. In the 
present case the cocument evidencing the 
terms upon which the previous suit 
haa been adjusted between the parties 
has not been incorporated in a decree of the 
Court nor has it been embodied in the order 
of the 9th Febmar) 1.1,. The exception 
provided in sub-section 2 (vi) 0 f section 
17, which declares that nothing i n 
clauses ( b ) and (c) of sub-section applies 
to among other things" any decree 

° r ° rc !£. of a Court does not . therefore 
co\er this case as the orcer of the gth Feb- 

maryr 1910 connot, in view of the authorities 

citea above, be regarded as a decree or order 

within the meaning 0 f that exception 

It follows therefore, that the document 

the Provisions of section 17 

(i) _ ) and being unregistered is prohibited by 

section 49 of the Act from being received 
ment" ldenCe ° f tte Com l romi se arrange- 

* he „. A PP eIlate Court thought 

that Han Chand v. Maghi Mai (3) was a 

clear authority f 0 r holding that the 

Q,a “ ot f eq* ^e registration, but 
we are unable to understand how 

wVnlt * R - t9,7; 95 R >r *■ 



4*4 

M 03 TAKA KHAN t>. GHUI,AM KABI§ 

the learned District Judge came to that 
conclusion . In that case the parties in a 
pending suit settled the matters in dispute 
by mutual consent. The document 
embodying the terms of the settlement 
was presented to the Court in which the 
suit was pending, for the purpose of having 
the mutual agreement recorded under the 
provisions of O. XXIII, r. 3 of the Code 
of Civil Procedure. The Court refused to act 
on the compromise 011 the ground that the 
document could not be accepted as it had 
not been registered, and on a furthet ground 
not material to the present question. The 
document was not tendered as evidence of a 
contract sued upon in that litigation, but 
was merely a memorandum of the terms 
upon which the parties had agreed to put 
an end to the litigation, and which the 
Court was requested to accept and record 
in accordance with O. XXIII, r. 3. 
It, therefore, could not possibly be held 
to come within the provisions of section 
17 (b) of the Registration Act. The 
Court was bound.under the Civil Procedure 
Code, to record the terms of the arrange¬ 
ment arrived at by the parties if it was 
satisfied that the arrangement was a law¬ 
ful one and that it adjusted the suit either 
wholly 01 in part and the appeal was 
brought against the order of the Subordi¬ 
nate Judge solely on account of 
his refusal to comply with the provisions 
of the Code. 

That is an entirely different care to the 
present one. Here the document embody¬ 
ing the terms of the compromise is sought to 
be given in evidence in a fresh suit brought 
to enforce those terms, the previous 
suit which was compromised having been 
dismissed. The document is here tendered 
as evidence of the terms of the compromise 
which is sought to be enforced in the present 
litigation. 

fe A number of other cases have been cited 
by Counsel for the respondents, but in all 
those cases it appears that the document 
containing the terms of the compromise 
was in fact incorporated with, and given 
effect to by, the order of the Court which 
tried the suit. In one case only amongs‘ 
those reierred to^there appears to be some 
doubt as to the extent to which the com¬ 
promise was in fact incorporated in the 


1 19*3' 

order of the Court of first instance. This 
is a case reported as Khair-ut-nisa v/ 
Bahadur Ah (4). The judgment in that case 
discussed at some length the question as to 
what was the exact nature of the document 
of compromise, and certain dicta in the 
judgment of Rattigan, J., have been seized 
upon by Counsel for the respondents as 
authority for the somewhat remarkable 
proposition that a document can be tendeied 
as e\ idence in a suit without being re¬ 
gistered, provided it is merely the record 
reduced to writing of an antecedent verbal 
arrangement. We confess we cannot 
follow this line of reasoning. Most contracts 
in writing are merely the formal document¬ 
ary expression of an antecedant verbal 
arrangement, but it is an elementary 
principle of law that the antecedent agree¬ 
ment cannot be proved by parol evidence 
if the parties have reduced the agreement 
to writirg. Where that has been done 
the writing itself must be tendered in evi¬ 
dence, and such waiting by section 49 of 
the Indian Registration Act cannot be re¬ 
ceived by the Court as evidence of the ver¬ 
bal agreement unless it , is registered. 
This is subject to the proviso contained in 
sub-section (2) exempting Viter aha any 
decree or oroer of a Court. 

If Khair-ul-hisa v. Bahadur Ali (4) does, 
as Counsel for the respondents contend, 
in fact decide that a compromise which is 
merely referred to by the Court, but the 
terms of which are not incorporated in 
an order or decree, can be tendered as evi¬ 
dence in subsequent litigation, . all we 
can sav is that that decision can no longer 
be a binding authority in view of the 
judgments oi the Privy Council already 
referred to. We do not, however, agree 
that those were the facts in that particu¬ 
lar case. It appears in the judgment of the 
Court that "The plaintiff and defendant were 
both examined by the Court with reference 
to the document and repeated in full detail 
all that was set forth in that document, 
the plaintiff concluding by expressly re¬ 
questing the Court to dismiss her suit 
in accordance with the terms of the com¬ 
promise. The Court accordingly wrote an 

(4) 27 P. R. I9°*J 11 p * *<• R - x 9 0 *; x 7 p * W * 

R. 19^. 
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older reiting the said terms and dismissed 
the suit As prayed." That case, therefore, 
cannot be said to conflict with the long 
series of authorities terminating in the 
decision of the Privy Council reported in 
Hemanta $Kuwan], Debt v. Mtdna- 
pore Zemtndan Co., Limited (1). Holding as 
we do that the documentary evidence upon 
which the respondents rely is not admissible 
by reason of its not having been registered, 
we mast accept the appeal, the appellants 
to have their costs throughout. 

z. k. Appeal accept'd. 


MADRAS HIGH COURT. 

Second CrviL Appeal No. 649 of 1921. 

March 29. 1923. 

Present :—Justice Sir William Ayling, Kt., 

; and Mr. Justice Odgers. 

TOT A VARAHATIAH and others — 

D efendants—Appellants 

versus 

Sret Raj ih VATSAVAYA VENKATA 
'SURYANARAYANA JAGAPATHIRAJU 
BAHADUR GARU and others— 
Plaintiffs —Respondents. 

- Madras Estates Land Act (I of 1908), s. 3— 
Inam granted prior to 1802, whether estate — Pre¬ 
sumption .< .. 

The fact that certain lands were granted as an 
inam prior to 1802 affords strong evidence that the 
lands so granted were excluded from the Per¬ 
manent Settlement and do not form part of an 
Vcstate” within the meaning of section 3 of the 
Madras Estates Land Act. [p. 465, col. 2.] 

Kuppu Reddi Nookayya v. Mandaluka 
Bheemanna, 73 Ind. Cas. 733; (1923) M. W. N. 176; 
17 L. W. 71*1 (1923) A. I. R. (M.) 454; 44 M. L. J. 
91, followed. 

Second appeal ? gainst a decree of 
the Court of the Subordinate Judge, 
Cocanada, in A. S. No. 40 of 1920, 
preferred against a decree of the Court 
of the Additional District Munsif, Coc?- 
nada in O. S. No. 569 of 1919. 

-• Messrs. D. Appa Rao, P. N arayanhmoor- 
thy. anj A. Krishnaswamy Iyer, lor the 
Appellant., 

• Messrs. V. Ramadoss and K. Venkata 
Rama Raju, for t ; re Respondents. 

. JUDGMENT.—The o~ly quest on for our 
disposal in this appeal is whether the suit 
lands farmed part ot ?n 'estate* within the 

3 ® 


meaning of section 3 of the Madras Estates 
Land Act, s, asto oust the jurisdiction of the 
Civil Court. Both the lower C urts have 
found that it did not, and after a long 
argument on both sides we see no reason 
for interfering with that decision. We 
must take it as a fact that the suit lands 
were granted as an inam in the year 
1798, at any rate, before 1802. This 
was not disputed before tbi bwer Appel¬ 
late Court; and the ci.:e proceeded an the 
assumption that it was so. The argument 
there adduced by the defendants, the appel¬ 
lants before us, was that, in spite of this 
fact, the lands should be treated as part 
of the estate, because it was not shown 
that the rentals on them had been deduct¬ 
ed from the assets of the ztmindari for 
the purpose of assessing peisheush. The 
lower A pellate Court has considered this 
aspect of the co.se and lias come to the 
co elusion that, although the Circuit 
Committee’s accounts prepared with a 
view to the assessment of peisheush, would 
only extend to two years before 1798, 
the date of the grant, yet, nevertheless, 
it must be found as a fact that the lands 
were excluded from the assets of the 
zammdan in calculating peisheush. This 
we take to be the conclusion arrived at, at 
the end of paragraph 7 of the lower 
Appellate Caurt's judgment. 

Mr. Ramadoss for the respondents has 
drawn our attention to a recent decisi n of 
this Court reported in Kuppu Reddi Nookayya 
v. Mandaluka Bheemanna (i),from which it 
would appear that the lower Appoint* 

Court might have approached the considera¬ 
tion of the evidence from a point of view 
much more favourable to the respondents 
than he did. The learned Jucge in that 
case held that the fact of grant prior to 
1802 afforded, at any rate, strong evidence 
that the lands so granted were excluded 
from the Permanent Settlement. It 
may be that this is a rebuttable presump¬ 
tion. But we think it is quite clear that 
the lower Appellate Court has not found 
the presumption to be rebutted in the present 
case. In fact, it has arrived at the con¬ 
clusion it has, while practically throwing 
buruen of proof on the appellants. We 

(x) 73Ind. Cas. 733; (1923) VL W. N. 176117 L. W. 
7**1 (*9*3) A. I, R, (M) 4S41 44 M. If. J, 91. 
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caa ^ see no reason for questioning this 

finding. 

Tne learned jjVakil j for the appellants 
has laid greit ('stress on an entry in the 
‘R -inirk’ column i u Exhibit II, the B 
Register of the village, to the effect that the 
entraiicuisemeut of these properties was 
cancelled in 1920. The learned Subordi¬ 
nate Judge referred to the enfranchise¬ 
ment but has not referred to the cancel¬ 
lation. The reason appears to be this: 
When _ Exhibit II was originally filed in 
the First Court there was no such entry 
iii. the ‘Remark’ column. The register, 
being a public document, appears to have 
been returned to the party producing it 
after the dispo a' of the case by the First 
C) art and, in tne interval, before it was 
produced again on tne ueiriug in the lower 
Appellate Court, tnis entry appears to have 
been made in tne ‘Remirk’ column. Strict¬ 
ly speiking, tnerefore, the entry in the 
‘Remark’ Column is not a part of the record 
i.i t ie cise, md, if tne present appellants 
wisned tne lower Appellate Court to treat 
it as part of the reord, a special applica¬ 
tion snould have.been mide to that effect. 
Nothiag of the kind appears to have been 
done, and, although we are told that the 
learned Subordinate Judge's attention 
wis drawn to this ‘Remark’ column, 
he mikes no reference to it, and it may 
quite well be that he declined to consider 
it in tne absence of such a special appli¬ 
cation. We can see no reason for inter¬ 
fering with the lower Appellate Court' 
finding of fact as to exclusion of the suit 
la ids from the zemindart and we must 
dismiss this second .‘-ppeal with costs. 

We see no reason to interfere with the 
lower Appellate Court's order as to costs. 

Tne Memorandum of Objections is dis¬ 
missed with costs. 

Appeal dismissed . 

z. k. 
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Calcutta high court. 

Reference under section 5 of the] 
Court-Fees Act, 1870. 

February 20, 1923. 

Present: —-Mr. Justice Greaves. 

In the goods 0] G. T. WIEEIAMS— 

Deceased. 

Government of India Act, 1919, (9 & 10 Geo. V,c 
101), s. 80 (A) — CourLFeesAct ( VII 0/1870), Sch . 
/, Art. 11 —Bengal Court-Fees {Amendment) Act 
[IV of 192a), whether ultra vires— Fee payable on 
Letteri of Administration, whether tax. 

Under the provisions of section 80 A of the 
Government of India Act, a local legislature may, 
subject to the limitations mentioned in sub-section 
(3) of the section, repeal or alter as to that Province 
any law made before or after the commencement 
of the Act by any authority in British India, 
[p. 468, col. i.j 

The limitations imposed by sub-section (3) of 
section 80 A of the Government of India Act relate 
under clause (a) to the imposition of new taxes 
other than those set out in Schedule I of the 
Scheduled Taxes Rules and under clause (h) to the 
Acts set out in the Schedule to the Previous 
Sanction Rules, [p. 468, col. x.J 

The Court-Fees Act is not set out in the Sche¬ 
dule to the Previous Sanction Rules, and a Court- 
fee not being a stamp duty within the meaning 
of Schedule I of the Scheduled Taxes Rules, 
the amendment of the Court-Fees Act by a 
local legislature does not require the 
previous sanction of the Governor-General 
in Council. The Bengal Court-Fees (Amend¬ 
ment) Act of 1922 wa9 not, therefore, ultra vires 
the Bengal legislature for want of such sanction, 
[p. ^ 63 , coL 1 J 

Tne sum charged under the provisions of the 
Court-Fees Act upon a grant of Probate 
or letters of Administration is not a tax 
or duty levied upon the property upon 
which the Probate or Administration operates 
but is merely a fee levied by the Court issuing the 
Probate or letters of Administration for the work 
done in this connection, and must be paid accord¬ 
ing to the scale prescribed in the Province in 
which the grant is made, irrespective of the fact 
whether the whole of the property in respect Of 
which the grant is made is or is not situate withip 
that Province, (p 408, col. 2.} 

Mr. R. Westmawtt, for the Administrator- 
General of Bengal. 

Mr. S.R. Das t A Ivocate-General. 

JUDGMENT.—Tnisig a referenoe under¬ 
section 3 of the Couit6-Fees Act, 1870, 
for the purpose of determining the amount 
of the fees to be paid in respect of the 
grant of betters of Administration in the 
above estate. Two questions are raised. 
The first i s whether the Bengal Court-Fees 
Amendment Act of 1922 (Act IV of 1922J 
is ultra vires, Ibe second question is 
whether, assuming the Act- is not^ ultra 
vires t the fuetstobe levied at the enhance* 
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ed rate prescribed by the Bengal Court- 
Pees Amendment Act of 192? (A.t IV 
of 1922) on the whole estate, or whether 
the enhanced tee is payable only on that 
portion thereof which is situate in 
Bengal, the fee in respect of the assets 
outside Bengal being leviable at the 
lower rate prescribed by the Court-bees 
Act of 1870, as amended by subsequent 
Acts of the Imperial Legislative Council. 

On behalf of the Ad mi nistiator-General 
of Bengal to whom a grant has been 
issued, and who has paid under protest 
the fee at the enhanced rate prescribed 
by Bengal Act IV of 1922 in respect of all 
the assets, it is contended, first, that the 
Bengal Court-Fees Act of 1922 is ultra 
vires, second, that if it is intra vires it was 
not competent to the Bengal Legislature 
to enhance the fees or assets outside 
Beigal. 

1 will deal first with the first point. 
Section 80 (A) of the Government of India 
Act provides, sub-s ction 1 (2), that the 
local Legislature of any Province may, 
subject to the provisions of the sub¬ 
section next following, repeal or alter as 
to that Province any law made either 
before or after the commencement of this 
Act by any authority in British India 
other than that local Legislature. And 
sub-section (3) provides that the local 
Legislature of auy Province may not with¬ 
out the previous sauct on of the Governor- 
General make or take into considera¬ 
tion any law (a) imposing or authorising 
the imposition of any new tax unless the 
tax is a tax scheduled as exempted from 
this provision by rules made unciei this 
Actor (b) altering or repealing the provisions 
of any law which, having been maue before 
the commencement of the Government 
of India Act, 1919, by any authority in 
British India other than that local Legis¬ 
lature, is declared by rules uiu.er th.s 
Act to be a law which cannot be repealed 
or altered by the local Legislature with¬ 
out previous sanetiou. 

By the rules framed U 1 respect of sec¬ 
tion 80 A (3) (a) of the Act it is provided 
(1) that the Legislative Council of a Pro¬ 
vince may, without the previons sanction 
of the Governor-General, make and take 
.into Consideration auy law imposing, for 
the purposes of local Goveiament, any tax 


included ir- SJiedul/I tj these rules. Sch¬ 
edule I (2) inclu les a taxor, succession and 
Schedule 1 (8) includes a stamp duty other 
than duties of whicu the amount is fixed 
by Indian Legislation. By the rules Earn¬ 
ed in respect of section 80A 3 (//) it is pro¬ 
vided (2) that a local Legislature may- 
no t repeal or alter without the previous 
sanction of the Governor-General (t) any 
law made by any authority in British 
India before the commencement of the 
Indian Councils Act, 1861, (2) any law 
specified in tli2 Schedule to these rules 
or any law made by the Governor-General 
in Council amending a law so specified 
Now the Court-Fees Act, 1870 (Act 
VII of 1870), under which the fee pay¬ 
able on a grant o Letters of Administra¬ 
tion is levied, which is an Act of the Go¬ 
vernor-General of India in Council, is not 
one of the Acts specified in the Schedule 
to the rules framed in respect of section 
80 A (3).(ft). 

It will be convenient at this stage to 
consider the material provisions of that 
Act. Section 3 provides [inter alia) that 
the fees chargeable in the different H'gh 
Courts under No. H of ti e Fir t Scliedr !e 
(which prescribes the fee pay able in res¬ 
pect of Letters of Administration) are to 
be levied in manner th reinafter ap. earing; 
that it is to say, by stamps under section 

25. 

Now, as I understand the argument 
for the Administrator-Genera’ on this first 
point, it is this that the fee is a stamp- 
duty because it is collected by- stamps 
under the provisions of section 25 of the 
Court-Fees Act, 1870, and inasmuch as 
that Act is an Act of the Goverr.or-Gen¬ 
eral in Council, it is a duty, of which the 
amount is fixed by Indian Legislation 
and that it cannot, therefore, be altered 
without the previous sanction of the 
Governor-General, which admittedly has 
not been obtained in this case. 

Ihe Advocate-General contends that 
the provisions of section 80A (3) relate 
only to new taxes and not to the enhance¬ 
ment of existing taxes and that the taxes 
referred to in Schedule I of the Scheduled 
Taxes Rules, which can be imposed with¬ 
out leave, all relate to new taxes and that 
sanction is only required for the imposi¬ 
tion of anew tax which does not fall with* 
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in the provisions of Schedule T and not 
to the enhancement of an existing tax. 
And he contends that, uudei tbe provi¬ 
sions of section 80 A (3) ( h ), the local Legis¬ 
lature can amend any Act of the Imperial 
Legislature except those mentioned in 
tbe Previous Sanction Rules. 

I think that these contentions are correct. 
Under tbe provisions of section 80A (1) 
tbe local Legislature has power to make 
laws for tbe peace ana good Goveri.me. t 
of the territories of tbe Province, and 
under section 80 A (2) tbe local Legisla¬ 
ture may, subject as therein mentioned, 
that is to say, subject to the limitation 
mei tioreu ir (3). repeal 01 alter as to tl at 
Province any law made before or after 
tbe commencement of tbe Act by any 
authority in Bntisli India. 

The limitations imposed by (3) relate 
(a) to the imposition of new taxes otkei 
than those set out in Schedule I of the 
Scheduled Taxes Rules. Now it is 
quite true that duties which are collected 
by means of stamps are, in a sense, stamp 
duties, for instances, in England , Estate 
Duty, Probate Duty and Succes¬ 
sion Duty are stamp-duties because they 
are so collected, but I feel very great 
doubt whether a Court-fee becomes a stamp- 
duty within the meaning of the ScLedukd 
Taxes Rules, Schedule I, because it is col¬ 
lected by means of stamps. I think that the 
stamp-duties referred to in Schedule 
I mean some such duties as are imposed 
by the Indian Stamp Act, see section 3 
of that At, and do not comprise Court-fees 
comprised In the Court-Fees Act, even 
although in a sense they are stamp-duties 
as being paid by stamps. As to 3 (h) 
the limitations extend only to those Acts 
set out in the Schedule to the Pre¬ 
vious Sanction Rules, which does not, as 
already stated, contain the Court-Fees 
Act. For these reasons, in my opinion, 
the first point fails and Bengal Act IV 
of 1922 is not ultra vires of the local Legis¬ 
lature, as no previous sanction was ne¬ 
cessary. 

I now come to the second point. On be¬ 
half of the Administrator General it 
is contended that the Bengal Court-Fees 
(Amendment) Act ; 1922, extends only 
t 0 Bengal and that the Bengal Legisla¬ 
te cannot Impo* a tax on property 
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in another Province. The real questio 11 ; 
is whether the enhancement of the Court" 
fees payable on a grant of Administration 
is a tax or merely a Court-fee. It is said 
that it is a tax or duty because this has 
t* be paid before the Court exercises any 
jurisdiction in the matter and because, 
under the provisions of section 19 H te) 
of the Court-Fees Act, notice of the appli¬ 
cation ha to be given by the High Court to 
the Revenue authority of the Province and 
because of the provisions for valuation 
in section 19 A, E and F and the 
provisions for deducting debts in 19 
B. The Advocate-General, however, con¬ 
tends that it is n erely a Court-fee and 
that if a man chooses to take out Probate 
or Administration in Bengal he must 
submit to the laws of the local Legislature, 
and that if the imposition is viewed as a 
Court-fee and not as a duty or tax it is quite 
immaterial where the property is situate. 
I think that this contention is correct,' 
the sum charged upon a grant of Probate 
or of Letters of Administration is not a 
tax or duty levied upon the property upon 
which the Probate or Administration ope¬ 
rates, and it is not charged thereon as i$ 
Estate Duty in England, but it i merely a 
fee levied by the Court issuing the Prolate 
or Letters of Administration for the 
work done in this connection. And I do 
not think that this is any less the case be¬ 
cause the fee is levied upon the value 
of the property. 

In my opinion, therefore, the Court-fee 
was rightly levied at the enhanced rate 
on the value of all the assets, whether in 

this Province or outside. 

z.K. & N. H. Order accordingly. 
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PATNA HIGH COURT. 

Civil, Revision Petition No. 208 of 1923. 

August 13, 1923. 

Present:— Mr. Justice Das and Mr. Justice 

Macpherson. 

The BENARES BANK, LIMIT ED- 

Petitioner 

versus 

SURENDRA NARAIN SINGH and 
others—Opposite Party. 

Civil Procedure Code (Act V of 190S), ss. 16, 
20— Decree improperly passed—Proper remedy — 
Suit for declaration that decree not binding on plaint¬ 
iff, nature of—Cause of action — Jurisdiction. 

Where a decree has been improperly passed, the 
proper and convenient course is for the party ag¬ 
grieved to go to the Court that granted the decree 
and get it set aside by that Court, [p. 470, eol. 2.] 

Before a Court can entertain a suit fora declara¬ 
tion that a decree granted by another Court is 
not binding on the plaintiff it must be shown 
that there is a cause of action within the jurisdic¬ 
tion of the Court, [p. 470, col. 1 .] 

A mortgage decree in respect of properties 
situate w'tbin the jurisdiction of the Patna Court 
was passed by the Court at Benares. The judg¬ 
ment-debtor instituted a suit in the Court of the 
Subordinate Judge of Patna for a declaration 
that the decree was inoperative against him : 

Held, (1) that the suit was not a suit for land 
and section 16 of the Civil Procedure Code did not 
apply; fp. 470 col. 1.1 

(2) that the cause of action did not arise within 
the jurisdiction of the Patna Court; fp 470 col. 2.] 

(3) thatthe plaint should, therefore be returned 
for the purpose of being filed in the proper Court, 
[p. 470 col 2.] 

Ramsumran Prasad v. Gobind Das, 68 Ind. 
Cas. 700; 2 Pat. 125; (1922) Pat. 291; 4 ’ U. P. 1 ,\ 
R. (Pat.) 751 3 P. E. T. 704; (1922) A. I. R. (Pat.) 
615; 1 P. It. R. 1, referred to. 

Revision 'rom a decision of Subordinate 
Ju ge, Third Court, Patna, dated the 
16th May 1923. 

Mr. Sultan Ahmad, for the Petitioners. 

Messrs. Gangadhar Das and Ram Prasad , 
for the Opposite Party. 

JUDGMENT. 

Das, J.—I think this application 
must succeed. The petitioner Bank was 
the plaintiff ir a mortgage action at Be¬ 
nares. The suit was filed against the 
Opposite party and various other persons 
\vhose names it is unnecessary to mention. 
The Benares Bank limited, obtained the 
usual mortgage decree on the 17th Decem¬ 
ber 1917. Thede:ree, as I have said, was 
against the opposite party and others by 

compromse. 

The opposite party, sometime in 1922; 
Instituted a suit in the Third Court of the 


Subordinate Judge of Patna fot a declara¬ 
tion that the consent decree passed in 
Benares was wholly inoperative as against 
them. One of the questions wh'- h the 
learned Subordinate Judge bad to try was, 
whether the Court at Patna had jurisdic¬ 
tion to entertain the suit. 

I am clearly of opinion that the suit 
is not a su,t for land and that section 16 
of the Code has no application to the facts 
of the case. Mr. Gangadhar Das has in¬ 
sisted that the suit is for the determination 
of a right to or interest in immoveable 
property. His argument is based upon 
the view that it is imposs ; ble for him to 
succeed in the action unless he establishes 
his title to the properties which were 
mortgaged by defendants Nos. 5 and 
6 in favour 0 f the Benares Bank, 
Limited, and that, in so far as he 
is inviting the Court to adjuaicate 
the title of his clients to the mortgaged 
properties wh’ch are situated within the 
jurisdiction of the Patna Court, be is in 
effect asking the Court to determine the 
right to or interest of the petitioners in 
immoveable pro pert}-. In my opinion tie 
argument is unsustainable in point of law. 
The only question w ich the learned Sub¬ 
ordinate Junge nas to decide is, whether 
the pi.intiffs are entitled to a decree 
declaring that the decree passed by the 
learned Subordinate Judge of Benares 

in 1917 is inoperative and void as against 

the plai tiffs in the present action. The 
plaintiffs in their action, no doubt, have 
asked the Court to adjudicate their title 
to the prop rties in dispute and also to 
hold that the defendants Nos. 5 and 6 
were not entitled to mortgage the proper¬ 
ties which belonged to them to the Be¬ 
nares Bank, Limited. But as the learned 
Chief Justice has pointed out in the case of 
Ramsumran Prasad v. Gobind Das (1), “the 
Court is in all cases bdund to adjudicate 
upon the matters in issue between the 
paities and it is unnecessary for the plaint¬ 
iff to pray that this should be done, The 
real relief which the plaintiff seeks is the 
delivery of possession of the property by 
dispossession of the defendant, and if he 

(1) 68 Ind. Cas. 700J 2 Pat. 125; (1922) Pat- 
2911 4 U. P. 1 4. R. (Pat.) 75; 3 P. E. T. 704* (1922) 

A. I. R. (Pat.) 6151 1 P. L. R. 1. 
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asks lor a decree in those terms when he 
is not bound first to ask for a declaration 
before such relief can be granted, I do not 
think that, merely because he asks the Court 
to adjudicate upon the matters in issue, 
the suit should be treated as a suit to 
obtain .. declaratory decree with consequen¬ 
tial relief.” 

The question which the learned Chief 
Justice had to decide in the case to 
which I have referred was a question of 
Court-fees payable on a certain plaint 
which had been Med by the pla ; nt : ff, but 
in my opinion we aie entitled to refer t • 
that decision in order to determine the 
question whether t\ suit shoulu be regard¬ 
ed as a suit for land because in giving the 
appropriate relief to the plaintiffs the Court 
may have to determine some question as 
to the right to the property as between 
the plaintiffs and the proforma defendants. 

I do not say that the Court may necessari¬ 
ly have to determine those points; but it 
may have to do so. In my opinion the suit 
which has been fled by the plaintiffs in 
this case cannot be regarded as a suit for 
land, having regard to the relief which 
they prayed in this action. 

The next question is, whether part of 
tie cause of action may be said to have 
arisen within the jurisdiction ol the Patna 
Court. If section 16 does not apply, the 
only other section to which we may refer 
is section 20 of the Code of Civil Procedure. 
That section provides as follows:—"Sub¬ 
ject to the limitations aforesaid, every suit 
shall be instituted in a Court within the 
local limits of whose jurisdiction,— 

"(a) the defendant, or each of the defend¬ 
ants, where there are more than one, at 
tie time of the commencement of the 
suit actually and volm tarily resides, or 
carries ol business cr personally works 
for gain or, 

"(6) any of the defendants, where there 
are more than one, at the time of the com¬ 
mencement of the suit, actually and vo¬ 
luntarily resides, or carries on business, 
or personally works for gain, provided 
that ir such case either the leave of the 
Co' rt is give or the defendants who 
do imt reside, ot carry on busn ess, 
or personally work for gain, as aforesaid, 
acciuiesce in such institution; or 
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“(c) the cause of action whol y or in part 
arises." 

It is conceded t at the terms of clauses 
(tf) and (&) have not been complied with.' 
The « nly other questiu is, have the terms 
of clause ( c ) been complied with? That 
leads us to consi* er the meaning of the 
ti rm "cause of action.” All that I need do 
is to refer to the decision of the late Chief 
Justice of the A 1 ahabad Hgh Court in 
the case of Dan Dial v. Munna Lai (2 ,. 
That was a case where a decree ad been 
obtained by the respondents as against 
the appellant in Calcutta. The appellant 
instit' te u a su t in Mainpuri for a declaration 
that the decree passed by the Calcutta 
High Court had been obtained by fraud. 
No application for execution had been 
made as against the appellant and the 
Subordinate Judge held, and the High 
Coirt confirmed the decision of the learn¬ 
ed Subordinate Judge, that the Mainpuri 
Court had no juris iction ‘ hatever to 
entertain the suit. No doubt, if an appli¬ 
cation for execution hau been presented 
as against tie opposite party in Patna, 
that 1 sell woulu have given use to a cause 
of act on of which the respondents might 
have taken advantage; but it is conceded 
that the petit’oner Bank has not present¬ 
ed any application for execution of the 
decree which it has obtained as against 
the opposite party and it does not seem 
to us right that this suit should have been 
instituted in the Patna Court. As was 
pointed out by th late Chief Justice 
of the Allahabad High Court, where a 
decree has been improperly obtained the 
proper and most convenient course is for 
the party aggrieved to go to the Court 
that granted the decree and get it set 
as de by that Court. Ido not for a mo¬ 
ment suggest that under no circumstances 
would another Court have jurisdiction 
to entertain a suit for a declaration that 
a decree granted by another Court is not 
binding upon it, but it must be established 
that there is cause of action within the 
jurisdiction of the Court. In my opinion 

(2) 24 3 rd. Cas. 97 s ; 3 6 A. 564J ** A. ** J* 
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tbe learned Judge had no jurisdiction 
to entertain the suit. 

I must accordingly allow the appli¬ 
cation, set aside the order passed by the 
Court below and direct that the plaint 
be taken off the file and returned to the 
opposite party for the purpose of being 
filed in the proper Court. The petitioners 
are entitled to their costs thro g. out and 
we assess the costs in this Court at five 
gold m hurt. 

Macpherson, J.—I agree. 

K. S. D. & N. H. 

Application allowed . 


MADRAS HIGH COURT. 

Second Civil Appeal No. 2050 of 1920. 

April 18, 1923. 

Present: —Sir Walter Schrvabe, Kt., 
Chief Justice, and Mr. Justice Coleridge. 
VARADARAJ AN (minor) by next friend 
S. RANGANATHA RAO— Plaintiff- 

Appellant 

versus 

SRINIVASA RAO and others— 
Defendants— Respondents. 

Hindu Law—Joint family — Insolvency of 
manager—Shares of other members, whether vest 
in Official Receiver, [p. 471, col. 2.] 

On the insolvency of the managing member 
of a joint Hindu family, the Official Assignee 
succeeds to the undivided interest of the insolvent 
in the joint property and his rights as managing 
member so far. as they can be exercised for his 
own benefit, but he is not entitled to have vested 
in him the shares of the other members though 
he is entitled to deal with them as the insolvent 
Would lawfully have done if there had been no 
insolvency, [p. 471, col. 2.] 

Official Assignee of Madras v. Ramachandra 
Aiyar, 68 Ind. Cas 8981 16 E. W. 559; (1922) If. 
W. N. 6531 43 M. E. J. 5691 (1923) A. I. R. (M) 
55; 46 M. 54, followed. 

Bihari Lai v. Sa< Narain, 69 Ind. Cas. 486J 3 E. 
329J (1923) A. I. R. (E.) 1 (F. B.), referred to and 
not followed. 

Second appeal against the decree of 
the Court of the Subordinate Judge, 
Trichinopoly, in Appeal Suit No. 2 of 1920, 
preferred against that of the Court of the 
Additional District Munsif, Kulitalai, in 
Original Suit NO. 688 of 19I6. 

Mtj T. Natasimha Aiyaftgar, for the 

AffcelRfct. 
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Mr. C. V. Ananthakrishna Alyar, for the 
Respondents. 

JUDGMENT. 

Sohwabe, C. J.—This is a second appeal 
from the judgment of the Subordi¬ 
nate J dge, Trichinopoly, in a partition 
su t. The plaintiff was the son of the 
first defendant and they were puisne 
members of a joint Hindu family. At 
onetime be fore the suit tie f.ut di f« nd- 
ant became insolvent. The plaintiff joined 
in the partition suit certain alienees of 
the joint family property alleging that 
the consider at bn was such that the trans¬ 
actions w’ere not binding on him. Ti c- 
case came up before the District Munsit 
and then on to the District Judge who re¬ 
manded the matter to the District Munsif 
again f- r finding on the question whe¬ 
ther the i ons'dtrati">n for tLese assign¬ 
ments was of a nature to bind the son. 
The findings were given and the case 
came up again and was heard on the 
findings by the Sub}rdinate Judge. 
The Subordinate Judge took no notice 
of the fiuding and did not enquire at nil 
into any of the matters considered by 
the District Judge as relevant, but accept¬ 
ed the contention that, as the first de¬ 
fendant had become an insolvent, the 
whole joint family property vested in 
the Official Receiver, and, therefore, the 
son had no claim 13 partition and could 
not ta e any s eps to recover this alienat¬ 
ed property from the alienees. In my 
judgment, that is not the law. The 
matter has recently been before this 
Court in the Official Assignee of Madras 
v. Ramachandra Aiyar (1) when I expressed 
my views to be that, on the insolvency 
of the managing member 0 f a joint Hinou 
family, the Official Assigned succeeded to the 
undivided interest of the insolvent in the 
joint property and his rights as manag¬ 
ing member so far as they can he exer¬ 
cised for his own benefit, but he is not 
' entitled to have vested in him the shares 
of the other members though he is entitled 
to deal with them as the insolvent would 
lawfully J have done if there be no : insol¬ 
vency. 

. (1) 68 Ind. Cai. *9$! E. W. 5591 (192*) M. W. 
N. 6551 43 M, E. J. #9! (1923) A. I R. (M.) 551 46 
M. 54. - • v 
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There has since been a decision of the 
Full Bench _ in Lahore, Bihar > Lai v. Sat 
Narain (2) in which the Co"nrt, though 
expressing^ preference for the view of this 
Court which was not before it, held it¬ 
self bound by authority ti decide that 
the whjle joint . family property vests 
in the Official Assignee. I think 
we must follow the decision of 1 lie Bench 
of this Court. It fo’.lows from that that 
the decision of the Subordinate Juage 
in this case is wongan.i the matter must 
be remandel to the Subordinate Judge, 
Trichipopoly, tj be heard from the stase 
at which it had arrived on retin n of the 
findings called for by the District Judge. 
It seems to me necessary that the Offi¬ 
cial Receiver 0 f the second defendant 
should be a party. The point was raised 
early in the case, and notice must be 
given 1o him so tl at he may come before 
the Court, if so advised. . 

The p aiutifi is entitled to his costs o 
this appeal. 

Coleridge, J.—1 concur. 

V. N. v. Order accordingly. 

(2) 69 Ind. Cas. 486; 3 L. 329; (1923) A. I. R. 

(I») x (F. B.). 


ALLAHABAD HIGH COURT. 

Second Civil Appeal, ho. 1451 of 1920. 

May 9, 1922. 

Present:— Mr. Justice Lindsay and 
Mr. Justice Kanhaiya Lai. 

RAM SARUP— -Plaintiff—Appellant 


versus 


[RAM LAL and others—Defendants— 

Respondents. 

Transfer of Property Act (IV of 1882), ss. r 
IO *. Mori 8 a 8 e Prior and subsequent mortgaet 
—™° r of morl S*S“ acquiring rights „f mortgago 

The shield of a subsequent mortgagee who a. 
Quires the rights of a prior mortgagee h essential 
different in character from the® shield of'mor 
gageewho acquires the rights of the mortgago 
The former can protect himself so long as the right 
under the earlier mortgage subsist In th#* 
of th. latter, his rights® as a mortgagee^merl 
in those of a mortgagor or remain in suspend 
as it were till they are needed for purposed 0 
defence, So long as he retains the rights of th 
mortgagor, he is not affected by any questloi 


of limitation, for he cannot b reqnired to *ne fo r 
the recovery of the money due on his mortgage 
from his own property, fp. 474, col. 1 ] 

Gokaldas Gopaldas v. Puranmal Premsuhhdas 

10 C. 1035 at p. 1046; 11 I. A. 126; 8 Ind. Tur. 

396 ; 4 Sa L. P - C ' 543 ' 5 Ind. Dec. (n. s.) 692 

(P. C.), relied on. 

A than Kulti v. Matavil Illoth Sutarjanam 37 
Ind Cas 756; (1917) M. W. N. 9; 5 L. W. 461; 32 
M. L. J. 317, distinguished. 

Second appeal from a decree of the Sub¬ 
ordinate Judge, Meerut, dated the 9th 
of September 1920, modifying that of 

the Munsif, Meerut, dated the 29th of 

April 1920. 

Dr. Surendra Nath Sen and Munshi 
Kailas Chandra Miial, for the Appellant. 

Babu Harendra Krishna Mukerji , f 0 r the 
Respondents. 


JUDGMENT. —These appeals arsiseout 
of two suits brought by a subsequent 
mortgagee for the recovery of the money 
due on two simple mortgages. The claims 
were resisted by a person who had pur¬ 
chased the mortgaged property in execution 
of a simple money-decree due by the mort¬ 
gagor. That person also held certain prior 
mortgagees on the same property. He 
asserted that the plaintiff was not eat'tied 
to sue for the recovery of the money due 
on the subsequent incumbrance until he 
had paid the money due on the prior mort¬ 
gages. The First Court decreed the claim 
without requiring the plaintiff to pay the 
money due on the prior mortgages. The 
view taken by it was, that the prior mortr 


gages had ceased to subsist and that the 
defendant could not set up those mortgaged 
as a shield against the claim brought by 
the subsequent mortgagee. The lower Ap¬ 
pellate Court, however, held otherwise and 
granted a decree to the plaintiff subject 
to his redeeming the prior mortgages set 
up by the defendant-respondent. 

It is urged on behalf of the plaintiff- 
appellant that the prior mortgages had 
ceased to be subsisting, becauee no step 
had been taken to enforce them within 
the period allowed by law. The mort¬ 
gagee, however, had purchased the mort¬ 
gaged property in execution of a simple 
money-decree due by the mortgagor, and 
it was not open to him to sue for the recovery 
of the money due on his prior mortgagees 
after the rights of the mortgagor had merg¬ 
ed in-him. Section 101 of the,Traasfer of 
Property Act lays down that Where the 
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owner of a charge or other incumbrance 
on immoveable property is or becomes 


absolutely entitled to that property, the 
charge or incumbrance shall be extinguish¬ 
ed unless he declares by express words 
or necessrary implication that it si all 
continue to subsist, 01 such continuance 
would be for his benefit. 

The 01 dinary rule, as laid down by their 
Lordships of the Privy Council in Gokaldas 
Gopaldas v. Purantnal Premsukhdas (1), 
is that, if a man is entitled to act in either 
of two ways, he shall be assumed to have 
acted according to his interest, and the 
presumption, therefore, is that the mort¬ 
gagee intended to keep his prior incum¬ 
brances subsisting, in order that he might 
be able to use them to protect himself against 
any subsequent incumbrancer. That being 
so, the defendant respondent could set up 
these prior mortgages as a shield against 
the claims brought by the subsequent 
mortgagee. 

The learned Counsel for the plaintiff- 
appellant contends that no such shield 
is available to a person who has purchased 
the mortgaged property otherwise than in 
execution of a decree on the prior mort¬ 
gage; but he has not been able to cite 
authority in support of that proposition. 
He relies on the decision in Athan Kutti 
v. ftlalavil Illoth Sutarjanam (2), but 
that was a case in which a suit was 
brought to redeem a usufructuary 
mortgage against a person who also held 
a simple mortgage of a subsequent date 
on the same property. The latter was 
barred by time. There were certain condi¬ 
tions in the simple mortgage which imposed 
fetters on the right of the mortgagor to 
redeem the former, and all that was laid 
down in that case was that the plaintiff 
was entitled to redeem the usufructuary 
mortgage irrespective of those fetters, and 
that, as the liability of the mortgagor under 
the simple mortgage was quite independent 
of his liability under the usufructuary 
fuortgage, the simple mortgage could not, 
in any case, be set up as a shield against 
the claim of the mortgagor jto redeem the 

(1) 10 C. 1035 at p. 1046; n I. A. 126; 8 Ind. 
Ju r . 39&i 4 Bar P. C. J. 543; 5 Ind. Dec. (n. s.) 
<392 (P. C.J. 

w ( *> 37 756 i (1917) M. W. N. 9 i 5 x.. 

W; 4611 32 M. I # J. 317. 


usufructuary mortgage. There was no cove" 
nant therein for tacking or consolidation 
and no shield was available. He has also 
relied on the decision in Mutiullah Khan 
v. Ba- wari Lai (3), but that wa not a case 
in which the mortgagee had purchased 
the equity of redemption in the in ,rtgaged 
property. There was a certa’n person who 
had mortagaged tlu property in succession 
with two different persons and subsequently 


sold it to a third party. The third party- 
made a mortgage in favour ol a person 
who, thereafter, redeemed the first mo t- 
gage out of the money left with him for the 
purpose by his mortgagor. He subsequ ently 
filed a suit foi the recovery of the money 
due on his mortgage and obtained a decree 
in satisfaction wheieof the rights of the 
mortgagor were sold b\ auction and pur 
chased by a person against whom an attempt 
was afterwards made by the intermediate 
mortgagee to enforce his mortgage. One 
of the defences taken by the aucton-pur¬ 
chaser was that the mortgagee, in satisfac¬ 
tion of whose decree he had purchased, 
had acquired the rights of the prior mort¬ 
gagee by payment of his money, and it 
was held by this Court that he was entitled 
to use that mortgage as a shield against 
the claim of the intermediate mortgagee 
if the right to enforce that mortgage was 
subsisting. 

There is, however, a considerable differ¬ 
ence between cases where a subsequent 
mortgagee has acquired the rights of a 
prior mortgagee by payment of the money 
due to kirn under section 74 of the Transfer 
of Property Act and cases where the rights 
of the mortgagors have merged i n the 
mortgagee within the meaning of section 
101 of the Transfer of Property Act. 
There is no question of merger in the former 
as there is in the latter. Under the latter 


section, if at any time the purchaser is sought 
to be deprived of the mortgaged property, 
it is open to him to set up his original 
rights as a prior mortgagee as a shield 
against any rights which might be claimed 
under a subsequent incumbrance. Hav¬ 
ing purchased the mortgaged property, 
he can redeem any subsequent incumbrance 
but he is under no obligation to do so. 
He can retain possession of the mortgaged 


(3) 5 Iudi Cos. 132I 32 A; X 3 *J 7 A: L; J. is. 
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property until an attempt is made by a 

puisne mortgagee to oust him by redemp¬ 
tion or sale. 

The shield of a subsequent mortgagee, 
who acquires the rights of a prior mort¬ 
gagee, is essentially different in character 
from the shield of a mortgagee who acquires 
the rights of the mortgagor. The foimer 
can protect himself so long as the rights 
under the earlier mortgage subsist. I n the 
case of the latter, his rights as a morgtgagee 
merge in those of the mortgagor or remain 
in suspense, as it were, t il they are needed 
for purposes of defence. So long as lie 
retains the rights of the mortgagor, he is 
not affected by any question of limitation, 
for, as pointed out in Laxrnan Ganesh \ 
Mathurabai (4), he cannot be required to 
sue for the recovery 0 f the money due 
on his mortgage from his own property. 
Indeed, being both the mortgagee and the 
mortgagor, he cannot have any cause of 
action against himself. 

It makes no difference how the rights of 
the mortgagor are acquired by the mort¬ 
gagee. In Baldeo Pars/,ad v. Uman Shankar 
(5), a mortgagee, who had. in the exercise 
of a right of pre-emption, purchased the 
property mortgaged to him, was held to have 
a right to be re-paid the money due in res¬ 
pect of his mortgage before a subsequent 
mortgagee could bring such property to 
sale in execution of a decree on a mortgage 
held by the latter. 

The other pleas taken in the memo¬ 
randa of appeals have not been pressed 
A question was raised as to the right of the 
defendant-respondent to claim interest 

beyond the date on which he got posses¬ 
sion of the mortgaged property, but the 
lower Appellate Court has not awarded 
interest beyond the date on which posses¬ 
sion was so obtained by the defendant- 
tespondent. The appeals, therefore fail 
and we dismiss them with costs. 

W * C * A * Appeals dismissed. 

<4) 23 Ind. Casj 121* 38 B; q6o at 
Bom, L. R. 26, * 309 at P- 372j 16 

(5) 4 Ind. Cas. 810; 32 A. I 6 A. I,. 9 g- 


calcutta high court. 

Appeae from Appellate Decree No. 598 

OF I92O. 

February 21, 1923. 

Present /—Mr. Justice C. C. Ghose and Mr. 

Justice Pantou. 

KARAU CHARAN PAT and others— 
Defendants Nos. i & 4—Appeliants 

versus 

ASHUTOSH NANDI— Plaintiff 

Respondent. 

Hindu Law — Inheritance — Exclusion — Bur¬ 

den of proof—Leprosy. 

The presumption of Hindu haw is against dis¬ 
qualification of an heir and the burden of proof 
of disqualification lies on a person who seeks to 
exclude another who would be an heir, should no 
cause of exclusion be established, [p. 476, col. i.j 
Where it is contended that a person is excluded 
from inheritance by reason of disease, the 
strictest proof of the disease as will disqualify 
him at the time the succession open* will be 
required, [p. 476, col. 1.] 

Under the Hindu Law leprosy, to be a ground 
of exclusion from inheritance, must be of the 
sanious or ulcerous and not of the anaesthetic 
type. [p. 476, col.. 1.] 

Janardhan Pandurang v. Gopal Pandurang, 

5 B. H. C. R. (A. C. J.) 145, Ananta v. Ramabai, 1 
B. 554; 1 Ind. Dec. (n. s.) 367, Rangayya Cheiti 
v. Thanikachala Mudali, 19 M. 74; 6 Ind. Dec. 
(n. s.) 757, Helan Dasi v. Durga Das Mundal , 

4 C. L. J. 323, Bhagaban Ramanuj Das v. Ram 
Praparna Ramanuj Das, 22 C. 843; 22 I. A. 94; 

6 Sar. P. C. J. 536; 11 Ind Dec. (n. s.) 558 (P. C.) 
and Kay aroh an a Pathan v. Subbaraya Thevan, 19 
Ind. Cas. 6905 38 M. 250; 13 M. L. T. 460; (1913 
M. W. N. 642; 25 M. L. J. 251, relied on. 

Appeal .gainst a decree of the District 
Judge, Bankura, dated the 8th December 
1919, i.ffirmirv- ,, that of tlie Subordinate 
Ju<geof that District, dated ti e 31st July 
1918. 

Dr. Dwarkanath Miller (with him Babu 
Manindranath Ban rji), for the Appellants. 

Babu Heran.ba Chandra Guha, for the 
Respondents. 

JUDGMENT.— The facts which have 
given rise to this appeal have beer 
set out at length in the judgments of the 
Courts below, and it is, therefore, unteces 
sary for us to repeat them here. The 
plaintiff prayed for declaration of 
title to and separate possession of the lands 
in schedule 2, for declaration of title to 
one-fourth share of the lands in schedule I 
and for recovery of that share on partition, 
and for declaration of title to one-fourth 
share of the lands in scheduled 6 and 7 
and for recovery of joint _ possession Of the 

same and fox othex xelicfsimentipned in the 
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plaint. The defendant No. 1 contended praslhasrami (hermit) or sanya i (ascetic ) 
that the plaintiff being a leper did not T*e )hysical and mental defects expressly 
inherit the properties left by his maternal mentioned in the text are impotence, 
grandfather, oe Jagannatb, and that, duml n ess, deafness, lunacy, lameness, blind- 
fa any • vent, the plaintiff's claim was bar- ness and K-iocy. Jhnu has a further 
red by limitation. The defendants Nos. 2 vague ground of exclusion mrmdnyatua, 
and 3 pleaded that the plaintiff had no i.e., absence of limb or sense which ncludes 
cause of action as against them. The according to Saraswati. Vilasa females as 
defendant N0.4 supported the defendant a class. Among the diseases, lunacy has 
No. 1. The Co rt of first instance found already been referred to. Other desease* 
that the plaintiff was not disqualified expressly menti. ned are lepr< s>y (Vishnu) 
to inherit the properties which belonged and elephantiasis (Devala). Yajnavr lkya 
to Jagannath o a« co> nt ol his leprosy has a general gn und acjikiisya voga 

and that the suit was not barred by limi- (incurable disease) < f which c nsumpti n 

tation. The lower Appellate Court on is given as an illustration by the Mitak- 
appeal found, according to the medicel shara, and Narada has a similar general 
evidence which had been adduced in the ground deerghtecraroga obstinate or. agoi.iz- 
case, that the plaintiff hod anaesthetic ing disease. There is s me difference 

leprosy of the mildest kind and that it of opinion as to same of these defects, 
was not of a bad type and was not ulcerous whether they should be congenital. 

and accordingly held that at the time Sir Thomas Strange distinguishes between 
when the succession opened, he had no infirmities, such ns blindness, deafness, 

leprosy of such a kind as could disqualify dumbness, etc., which to disqualify must 
him from inheriting the properties which be coeval with birth, and disqualifying 
belonged to his maternal grandfather, diseases such as leprosy, etc., which the 
On the question "f limitation, the 1 wer Hindu religion regards as visi ations not 
Appellate C*urt f und that, inasmuch only for sins committed in ? preeed- 
as Jagannath's widow, Sreemati Bh gbati, ing state, but also for sins committed 
was in possession of the joint properties in this life; and, therefore, such visitations 
till 1321 B. S. when she died, time began are not necessarily congenital in order 
to run as against the plaintiff Only from to disqualify. 

the death of Bhagbati when the succes- Of the smriti writers, the only one who 
sion opened, and, therefore, the plaintiff’s expressly excludes a leper is Devala, 
suit was n r t barred by limitation. The whose text runs as follows:—“When 
lower Appellate Court accordingly affirm- the father is dead, an impotent man, 0 
ed the decree of the First Court. Against leper, a madman, an idiot, a blind man, 
this judgment and decree of the 1 >wer an outeaste, the offspring of an ortcaste, 
Appellate Court the present apppeal and person wearing the token (of re- 
has been preferred by the defendants ligious mendicity) are rot competent to 
Nos. 1 and 4 and on their behalf it has share the heritage.” Manu excludes one 
been contended before us that, on the who is ? ntvindriya, that is, devoid 
findings of the two Courts below, it should 0 f an organ, after expressly me tioning 
have been held, that the plaintiff was eunuchs and outcastes, one born blind or 
excluded from inheritance, and, secondly, deaf, an insane, an idiot and <• dumb man, 
that, it had not been shown what the but a leper is not referred to by him. See 
.condition of the plaintiff was at the time Buhler, Ch. IX, sloka 201. Apostamba 
when the succession opened. and Vasistha do not exclude him. Narada 

Now, under the Hindu Taw, the grounds excludes persons afflicted with a 

of exclusion from inheritance fall under the chronic or acute disease (see Sacred Books of 
foHwing six heads: (i) physical and mental the East, Volume 33, page 194), :>r, 
defects, iU) incurable or agonizing diseases, a> otherwise tra slated, an acute or agoniz- 
(W) degradation from caste by reason ing distemper. Atrophy or pulmonary 
of crime or otherwise, (fr) vicious, criminal consumption is instanced as a chronic, 
or irreligious conduct, (t) becoming nate- and leprosy as an acute, disease in the Rat- 

thffta Wi WtofKMt (perpetual student); van#* nakara; Yajnavalkya and Vishnu exclude 
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perso s sufferi-g from an incurable dis¬ 
ease. So fir as leprosy Is concerned, 
the later Hindu Law books generally lay 

down that to be a ground of exclusion 
it must be of the sanious or ulcerous 
and not of the anaesthetic type: s eejauar- 
dhan Pandurang v. Gopal Pandurang(i), 
Ananta v. Ramabai '2), Rangayya Chctti 
v. Thamkachalla Mudali '3), Helan Da si 
v. Durga Das Mundal‘4), Bhagaban Rama - 
nuj Das v. Ram Praparna Rimanuj Das 
( 5)> and Kayarohana Pathan v. Subbar ay a 
Thtvan (6). 

The presumption of Hindu Law is against 
disqualification. «'>nd. the burden of proof 
of disqualification lies o n a person who 
seeks to exclude another who would be 
an heih should n o c?use of exclusion be 
established. It is also settled that where 
it is contended that a person is excluded 
from inheritance by reason of disease, 
the strictest proof of the disease as will 
disqualify him at the time the succes¬ 
sion opened will be required. On the 
findings arrived at by the two Courts 
below and on the authorities referred 
to, with which we are in agreement, 
we must hold ti nt the plaintiff was 
not disqualified from inheriting the 
properties which belonged to his grand¬ 
father after the death of Sreemati Bli?- 
gabati Dasi. In this view of the matter 
the two contentions advanced on behalf 
of the appelknts fail, and this appeal 
must be dismissed with costs. 

z * Appeal dismissed. 


(1) 5 B. H. c. R. (A. c. j.) M5 . 

(2) 1 B. 554; I Ind. Dec. (N. s.) 367. 

(3) 19 M. 74; 6 Ind. Dec. (n. s .) 757. 

(4) 4 C. B. J. 323- 

(5) 22 C. 843; 22 I. A. 94; 6 Sar. P. C. J. 536- 

11 Ind. Dec. (n. s.) 558 (P. C.). * ' 

, ( 6 )^J u i .Cas.690j38M.250; i 3 M . I,. T . 4601 
(l 913) M. W. N. 642; 25 M. B. J. 251. 
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madras high court, 

Civib Appeal No. 213 of 1920. 
fiel rm.r' 28, 1923. 

Present:— Mr. Jiihlicv phillij s and 
Mr. J-'j-tKe Devndoss 
LENAl'H PUTHEN VEETIL KOPPASSA 

menon kenath alhan av/rgal 

Plaintiff—Appellant 

versus 

KARUAIATHTL KALLIANI AMMA and 
others—Defendants No*. 1 to 9— 

Respondents. 

kanm^w Karnavan— Renewal of 

io vn Zt/ f J ° f ex P xv y —Bona fide dispute as 

ht„J d y of P rtoy yenewa l — Compromise, whether 

till ?. °» T f™* d -Powers of Karnavan-Costs 
when payable by successful party. 

The karnavan of a Malabar iarwad executed 
a kanom demise for consideration in renewal- 
of an existing tenure, before the date of its expiry 
in settlement of a bona fide dispute with the kanom - ■ 
dar relating to the validity and binding cha- 
racter of a still earlier renewal by which the exist¬ 
ing tenure was created by a prior karnavan . 
m a siut by the senior anandravan of the tar- 
wad to set aside the demise as not binding on the 
tarwad ; 

Held, that the kanom having been executed 
in settlement of a bona fide dispute between the 
parties . and for the benefit of the estate so as to 
avoid litigation was valid and binding on the 
members of the tarwad and it was immaterial 
that the sum received by the karnavan was 
spent for the benefit of the estate or misappro¬ 
priated by him for his own purposes, provided 
there was no collusion between him and the 
defendant, [p. 4 79, col. 1.] 


Ramsumran Prasad v. Shy aw Kumari, 69 Ind. ■ 
Cas. 71; 49 I. A. 344; 31 M. L. T. 200; 3 P. B. T. 
749; (1922) A. I. R. (P. C .) 356; 1 Pat. 741; 16 B. 
W. 956; 21 A. L. T. 18; 9 O. & A. B. R. (P. C.) 
175 : 27 C. W. N. 269; 37 C. B. J. 356; 44 M. B. J. 
751; 25 Bom. B. R. 634 (P. C.), followed. 

If a person compromising with a karnavan is 
satisfied that the compromise is a. bona fide one 
and that, inthe ordinary course, a benefit will accrue 
to the estate, it is not necessary for him to prove 
that it actually did so as against the allegation 
that the benefit which should have accured was 
fraudulently misappropriated by the karnavan 
unless the person compromising is a party to 
the fraud and acts in collusion with the karnavan. 
rp. 479. cols. 1 & 2.] 

A renewal of a kanom by the karnavan of a 
Malabar tarwad before the expiry of its period 
when such renewal is to take effect from the date 
of its expiry is not valid unless it is shown to be • 
for necessity, for it is impossible to predicate some 
years in advance what the state of affairs will be 
when the original kanom expires and what in¬ 
cidents should be imposed, in order to make the 
demise beneficial. Where, however, the karnavan 
obtains the consent 4 of the kanotndar to a pre¬ 
mature renewal to take effect at once, it does not. 
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necessarily follow that it is an act of bad 
management even if necessity be not I proved, 
fox the kavnavan has full powers of management 
and is in a position to dedde whether the trans¬ 
action is a prudent one or not. [p. 477, col, ij p. 
478, col.i.j 

Vatavatta Raman Naif v. Kenath Puthen Vitial 
' Kuppassan Menon, 51 Ind. Cas. 74 o; 36 M. L. J. 
630, referred to. 

The position of the karnavan of a tarwad is 
higher than that of a Hindu widow and he has 
in some respects greater powers than a manager 
of a joint Hindu family. He has full power of 
management of the family property and is 
entitled to make alienations by way of kanoms 
of the tarwad property without necessity, [p. 

478, col. 1.] 

Ponambilath Parapravan Kunhatnod Hajee v. 
Ponambilath Parapravan Kuttiath Hajee, 3 M. 
169; 1 Ind. Dec. (n. s.) 675, relied on. 

A successful party should not be made to pay 
the loser’s costs save in exceptional cases, such as, 
when his false contentions have been the cause of 
unduly swelling his opponent's costs, [p.479, col. 2]. 

Appeal a^..in>t the decree ol the Court 
of the Subordinate Judge, South Malabar 
at Palghrt, in Original Suit No. 47 of 1917. 

Messrs. A. S. Vtuku Ayyar, T. li. 
Ram ichin dr a A yy at and P. Govinda Menon, 
for t ie Appellant. 

The Advocate-General and Mr. P. S. Nara- 
yanaswami Ayyar, for the Respondents. 

. JUDGMENT. 

Phillips, J.— The facts of this case 
are as follow: A previous karnavan of the 
plaintiff's tarwad granted a kanotn of 

Rs. 12,000 and odd to one Thappan Nair 
on t e nth of May 1896 and subsequently 
on the 30th of June 1902 executed a pur- 
amkanom leed for Rs. 1,350 , under which 
the original term of .1. years grai-teJ in 
1896 was extended for another 12 years 
from 1908. Thappan Nair was, according¬ 
ly, entitled to hold the property until 1920. 
Subsequently Thappan Nair transferred 
Rs. 6,000 of the kanom to defendants Nos. 
1 to 3, the first defendant being the wife 
of Raman Nair and the daughter of Thappan 
N.ir. Theremainder oithzkanom passed 
to Raman Nair, the husband of the first de¬ 
fendant. In 1914 the 10th defendant, 
who had then, become the karnavan , exe¬ 
cuted two demises one in favour of Raman 
Nair and one in favour of defendants Nos. 
* *°. 3 « . These demises renewed the 
tenure for a period of 12 years 

1* ja eir ; date > namel ^' ttntil 1926. The 
plai-itlfi,-the senior anandravan of the tar- 

vai, has now brought suits to set aside 

theae demises* as not being binding on the 


tarwad. The case against Rrman Ndlr 
has already been disposed of and we .ire 
now only concerned with the demise in 
favour of defend nts Nos. 1 to 3. In 
the lower Court the plaintiff's suit has 
been dismissed and he appeals. 

It has been consistently held in this Court 
that renewal of a kanom by a karnavan 
before the expiry of its period, when such 
renewal is to take effect from the date of 
expiry, is not valid, unless it is shown 
to be for necessity, and it is the appellant's 
contention that the plaint demise, is, in 
effect, a renewal of the puramkadam deed 
granted in 1914 f)r a period of six years 
from 1920, and that, therefore, unless the 
necessity for the transaction is proved, 
it is not valid and binding on the tarn ad. 
The case is not, however, quite sa clear 
as that; for in all cases of renewal a fee is 
pay a ole by the tenant to the tarwad vary¬ 
ing in amount according to circumstances. 
Ordinarily, therefore, the renewal fee is 
payable every 12 years and in this case 
the tarwad wouh. n >t have been entitled 
to a renewal fee until 1920, whereas a fee 
of Rs. 500 for this document was received 
by the karnavan i n 1914, although the 
prior demise, for which also a fee had 
been paid did not expire until 1920. The 
practical effect of the demise, therefore, 
that the tenant has a right to hold the prop¬ 
erty for an additioual six years but has, in 
Let, pi id a renewal fee for 12 years. The 
Urwad loses the right to redeem for a 
period of six years but gains, what is, in 
effect, the renewal fee payable for six years. 

The demise has been justified by the 
defendants on three grounds: (1) that it 
was executed for necessity; (2) that, 
as the puramkadam deed was an invalid 
deed and it was a renewal before the date 
of the expiry of the kanom, the kanom was 
the only valid demise in existence in 1914, 
and (3) that the demise was executed in 
settlement of a bona fide dispute between 
the parties. I do not think it necessary 
to discuss the first two grounds in this 
judgment, for I am satisfied that 
on the third ground the defendant must 
succeel. Defendants Nos. 1 to 3 were 
holding the property under the puramak- 
dam demise- of 1902 , but the succeeding 
karnavan, the present 10th defendant, 
sent a notice in 19x4 demanding surrender 
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on the payment of the kanom amou t that date, in my opinion, it does noi ne- 
and val ^e of improvements. A reply was cessarily follow that it is an act of bad 
sent by the lir t defendant’s husband, management even if necessity be not 
a High Court Vakil of some standing, proved, for the kam avail has full powers of 
to the effect that the k.wo*ft of 1896 management and is in a position to decide 
had been renewed by the puramkadun wnether the transaction is a prudent one 
deed of 1902 an thvttheioth « efen ant or 110 t. A somewhat different view has been 
hi . no right to evict until the expiry of taken in Vatavatia Hainan Nair v. Kenath 
the term under the litter. In the first Puthcn Vittal Kuppassan Mown f, z) but in 
place, it is contended for the appellant the present case I think the validity of the 
that there was no real dispute between demise can be supported on other grounds, 
the parties and that, therefore, this demise without deciding this question here. I 
cannot be treated as in the nature of a think that, even if we take it that the 
compromise and, consequently, that, if kar a van's powers in this instance are not 
there was a dispute, the compromise not higher than those of a Hindu widow the 
being entered into for the benefit of the transaction can be justified on the 
tar.vad is invalid. A large number of cases ground that it was entered into bona fide 
have been cite 1 as to the circumstances f or the benefit of the ianrad [vi>e 
in which a compromise entered into, by Ramsutnran Prasad v. Shy am Kuman (3). 
disqualified owner should be recognised The pu^antkad m demise of 1902 was 
as binding on the estate, but most of these outstanding and, as it had been granted 
refer to the case of compromises entered before the expiry of the prior demise, it 
into by widows. A k rnavan's position is, would be invalid unless it were granted for 
however, somewhat higher than that of a . necessity. 

H'ndu widow and, in fact, a karnavan of a it was, of course, alleged that it was 
Malabar tamad has, ins . me respects, gre? ter granted for necessity, but that was a fact 
powers than a manager of a joint Hindu fa mi- which the defendants would have to prove, 
ly, as pointed out in Ponambilath Parapravan 0 n the other hand, if they did prove it, 
Kunhamod Hajee v. Pon mbilath Parapra- the defendants would be entitled to hold 
van Kut.iath Hajee ( 1) . He has full powers without payment of any further renewal 
of mrn.gement of the family property f ee till 1920. By compromising the claim, 
and is even allowed to give k moms of the therefore, the 10th defendant, allowed the 
tarwad property witho t necessity, defendants to remain in possession for a 
although a kan m amounts to an aliena- further period of 12 years on payment of 
tion of immoveible property.. This a renewal fee wnich would not become due 
power is, therefore, one which is not Un til six years later. There is evidence 
possessed either by a widow or by ? mana- that there were other disputes also. Tne 

get of a Hindu family except incases of £ rst defendant’s husband who, as I said 

necessity. Tne chief r^aso^fot holding that before, is a High Court Vakil* of somfc 
necessity must be proved in order to vali- standing, says, “The 2nd defendant 
date a renewal executed before the ex- repudiated the demise under Exhibit XXI 
piry of the subsisting kanom is, that it is aud threatened to recover the property on 
impossible to predicate some years in the strength of Exhibit XX. Therefor^, 

advance what the state of affairs will j consent * l to give up the unexpired period 

be when the original k in ■ m expires, secured by Exhibit XXI and to accept a 
and whit incidents should be imposed i fresh demise from him.” “..I was induced 
order to make the demise benefic af. by my friends Mr. P. Eannan Nair and, Mr. 
In this case, however, the plaint demise ^ Narayana Men on to g‘ve up my term 
is to take effect at once and, therefore, 


the above consideration does not come 
into play. If, therefore, a karnavan can 
obtain the consent of a kam mda* to 
a premature renewal to take effect from 

(1) 3 M. 169} 1 Iud* Dec, (N. s.) 675. 


1 ) 51 Ind. Cas. 74W 3 * I; 6 3 °‘ lT 
60 Ihd. Cas. x; 49 I* 344 * 

. T IV • A; Ii R. (B. 


> 75X1*5 Bom, U *34 


37 C. * 
(P. C.)t 
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and take a renewal.” These two friends 
?re a High Court Vakil and a First Grade 
Pleader respectively, the former being 
the Vakil for Raman Nair, the first defend¬ 
ant^ husband, and the latter the 10th 
defendant's Vakil. They were both examined 
and they both said that there was a dis¬ 
pute about this demise and als • disputes 
with regard to their property and that, 
in settlement of these disputes, the plaint 
demise as well as the demise in favour of 
Raman Nair, was executed. 

The next question is, whether that com¬ 
promise was entered into for the benefit 
of the estate, the allegation being that the 
k'irnavan entered into the compromise in 
order to secure the renewal fee for his own 
purposes, and that, as there was no present 
necessity for the money, it was an improvi¬ 
dent action, that it alienated the property 
for an additional six years. No doubt, it 
is t:clinically an alienation, but, if the 
circ unstances of the case are thoroughly 
examined, it is only an alienation in 
the technical sense. The property was 
outstanding on mortgage for nearly 
Rs. 14,000, which apparently the kiruavan 
was not in a position to pay, and the only 
effect of the renewal was to put it out of 
the power of the tarw d to redeem the 
property for a further period of six 
years and it was very unlikely that they 
would be in a position to redeem at an 
earlier date, nor is it apparent that an earlier 
redemption would be beneficial to the 
larwad. No additional money was bor¬ 
rowed and, consequently, no fresh 
burden imposed on the tar wad, but, on 
the contrary, a sum of money was received 
for the benefit of the tar.cad. Taking 
this circumstance into consideration and 
the fact that litigation was avoided by 
the compromise, it appears to me that the 
transaction was certainly entered into 
bona fide and for the benefit of the estate. 
I am not prepared to accept the contention 
that it is necessary for a contracting party 
to prove that the estate did, in fact, actual¬ 
ly benefit and, therefore, the suggestion 
that the money paid to the karmvan 
was appropriated by him fbr his own pur¬ 
poses and that the estate did not benefit 

at all n eed not be taken into consideration. 
If thfr contracting-party is satisfied that the 
compromise, is a bona fide one and that. 


in the ordinary course, a benefit will accrue 
to the estate, it is not necessary for him 
to prove that it actually did so as against 
the allegation that the benefit which should 
have accrued was fraudulently misappro¬ 
priated by the kamavan. A contracting 
party cannot presume that there will 
be a fraudulent misappropriation and, 
unless he is a party to that fraud and acts 
in collusion with the karnavan t he is en¬ 
titled to protection. Whether" therefore, 
the 10th defendant did or did not spend 
the money received by him for the benefit 
of his t:\rwad is in this case immaterial, 
as it is not alleged that there was any 
collusion between defendants Nos. 1 to 3, 
and the 10th defendant in this respect. 
The money was paid t 0 the karmvan f 0 r the 
benefit of the tarwad, and, consequently, the 
transaction was one beneficial to the" tar- 
wa although, subsequently, that bene¬ 
fit was misappropriated by the kamavan. 

On these grounds I think that the Sub¬ 
ordinate Judge's decision is correct 
and dismiss this appeal with costs 

Devadoss, J.— I agree. 

As regards the memorandum of objec¬ 
tions we do not think that a successful party 
should be made to bear the loser's co.-ts, 
save in exceptional cases, such as whenhis 
false contentions have been the cause of 
unduly swelling his opponent's costs. That 
is not the case here. We accordingly direct, 
in modification of the Subordinate Judge's 
order, that each party do bear his own 
costs in the lower Court and also of the 
memorandum of objections. 

Appeal dismissed . 

v. n. v. 
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versus 

JEHANGIR and another—Plaintiffs— 

1 Respondents. 
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—Two appeals—One appeal dismissed as time- 
barred — Decision, whether res judicata qua other 
appeal—Refusal of Appellate Court to entertain 
other appeal—Miscarriage of justice—Irregularity 
•— Revision. 

The right of a party to appeal in one out of two 
cases simultaneously decided must be recognised 
especially where it does not involve the setting 
aside of any decree held by the opposite party 
which has become final by reason of non-appeal, 
[p. 484, col. 1.) 

A porprietor left a Will bequeathing the whole 
of his property to his two daughters. On the 
strength of this Will the daughters alienated some 
land to one person and a house to another. The 
brother of the deceased proprietor brought 
two suits for possession alleging that the testator 
had no power to make a Will and that no title 
was conferred by it on the alienors. The issue in 
both the suits was the same. They were heard 
and decided together by a single judgment which 
was recorded in the case relating to the land. 
In the case relating to the house a formal order 
referring to this judgment was made. The alienors 
appealed against the decree given in the suit 
relating to the land. The appeal against the 
decree given in the suit relating to the house was 
filed out of time. The Divisional Judge dismissed 
this latter appeal as time-barred and then held 
with regard to the appeal regarding the land suit 
that no appeal could lie because by reason 
of the dismissal of the other appeal, the only issue 
had been finally decided and constituted res 
judicata, and dismissed this appeal also. The 
alienors preferred an application for revision; 

Held, (1) that the refusal of the Divisional 
Judge to entertain the appeal on the ground that 
his jurisdiction to hear it had been ousted by 
reason of the operation of the law of res judicata 
was Wrong and amounted to a miscarriage of jus* 
tice i [p. 481, col. 1.J 

’ (2) that the miscarriage amounted to an irregu¬ 
larity within the meaning of the law governing 

revisions ; [p. 481» col- 1.] , 

(3) that the fact that no application for revision 
had been lodged against the dismissal as time- 
barred, of the appeal respecting the house, did 
not debar the Court from entertaining this revi¬ 
sion- [p. 484, col. 2.] 

Ahhi v. Hazratgul, 71 Ind. Cas. 1009, Rahim 
Bahhsh v. Fakhar-un-nisa, 31 P. R. 1898 and 
Jogal Kishorev. Chatnmo, 85 P. R. 1905; 151 P. 
I* R. I 9 ° 5 ; 10 5 w * R « I 9°5 (F. B.), dis¬ 
tinguished. 

Abdul Majid v. Jew Narain Mahto, 16 C. 
233I 8 Ind. Dec. (n. s.) 154, Mariamnissa Bibi 
v, Joynab Bibi, 33 C. 1101; 10 C. W. N. 934; 
4 C. h. J. X49, Nur Muhammad y. Jamun, 153 
P. R» 1890, referred to. 

(4) that the defendants had the right to appeal 
to the Divisional Court and to obtain an adjudica¬ 
tion in the land suit without necessarily appealing 
in the case of the house suit; (p. 483, col. 2.] 

(5) that the order of the Appellate Court dis¬ 
missing an appeal as time-barred could not be 
said to amount to an adjudication upon the issues 
in suit. [p. 483. col. a; p. 484, col. x.] 

Petition for revision of an order of the 

Additional Divisional Judge, Peshawar, 



dated the 17th June 1922, affirming that of 
Munsif, First Class, Peshawar, dated 
the 28th February 1922. 

Mr. Dlwan Chand, R. B., f 0 r the Peti¬ 
tioners. 

Mr. Gokal Chand Dhawan, for the Re- • 
spondents. 


JUDGMENT. — The material facts of 
this case are these. A deceased proprie¬ 
tor left a Will bequeathing tie whole of 
his property to his two married 
daughters. The daughters, on the strength 
of the title conferred by the Will, alienat¬ 
ed some land to one person and a house to 
another. Against these alienations the 
brother of the deceased proprietor lodged 
two suits for possession on the ground 
that the testator had 1 0 power to make 
a Will, and that ro title was conferred 
by it upon the alienois. One suit related 
to the alienation of the land, ax:cl 

the other to the hoise. The issue in the 
two suits was the same, namely; as to whe¬ 
ther or not the Will was operative. 
They were heard together and decided 
on the 28+h of February 1922 by a 
single judgment. Tie judgment 

was givexi in full in the case relating to 
the land, and in the case relating 
to the house a formal order referring 
to the other judgment was recorded. On 
the nth of April 1922 the alienors lodg¬ 
ed an appeal in the Divisional Court, 
against the decree given in the suit 
relating to the land. On the 22nd May, 
1922 they lodged another appeal against 
the decree relating to the house. This 
latter appeal was not instituted . within 
time, but it was urged before the Addi¬ 
tional Divisional Judge that an extension 
should be allowed on the ground that the 


appellants* Counsel was under a bona 
fide misapprehension that there was only 
one judgment to be appealed against. 
On the 17th of June 1922 the Additional 
Divisional Judge passed orders on both 
appeals. He took up the .appeal regard¬ 
ing the house first and, overruling the con¬ 
tention that there was a ground for an 
extension of time, dismissed the appeal 
as time-baried. He then passed orders 
upon the appeal regarding file land suit. 
He held that no appeal could lie because, 
by reason of bis dismissal of the other 
appeal, the only issue between the parties 
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bad been finally decided and constituted 
res judicata as between the parties to the 
appeal then! before him. He, therefore, 
dismissed also the appeal in the suit re¬ 
garding the land. 

The appellauts have now preferred in 
this Couit a.i application for revision 
against the dismissal of the appeal in the 
land suit. A preliminary objection is taken 
by the plaintiff-respondent that this 
is not a case in which re visional jurisdiction 
can be exercised. He quotes my own 
ruling in a recent case published as Akhi 
v. Hazratgul (i)to the effect that a wrong 
decision on the question of res judicata 
is not a valid ground for interference on 
revision, unless the decision is so ma li- 
festly illegal and inequitable as to amount 
to a miscarriage of justice. The nat re 
of that case, however, was not the same 
as that now before me. The question 
of res judicata had been fought out 
between the parties in th? original 
suit, aud the question related to the de¬ 
cision of the suit itself. The point was 
one which had been fully adjudicated 
upon, and in which there was no question 
of the case as a whole not having been 
fully tried. In the present case, however, 
tiie findng of tiie Additional Divisional 
Judge amounts to a refusal to euteitain 
tte appeal at all on ti e ground that 
his jurisdiction to hear it has been 
ousted by leasoj of tre operat on 
of tae law of n s judicata. It appears 
to mi tuat, .f tne jedson of toe" D vi¬ 
sional Cnurt can be shown to be wrong, 
t lere nas bien a m.carriage jf jniton 
wji h legitimately am>J.]ts toai ^regu¬ 
larity Wit.iin tae meajing of the law- 
governing revisions in tnis Province. 
To ^deprive a party of nisrigut to be heard 
atall upoi ai appeal by reason of a wrong 
decision upon a teoim.ca! point mu»t 
necessarily amjj.it to a m searriage of 
justice. I consider, therefore, tl at t is 
incumbent upon me to decide the qnest on 
as to whether or rot the D.visional Court 
was right in dism.ssmg the appeal on the 
ground th .tit was res judicata by reason of 
its own order dismissing the other appeal 

as time-barred. 

^ W 7 i Ind, Coe, 1009; 

31 " 


Two separate positions which may be¬ 
taken up by the petitioners are to be 
distinguished. Tie first is based upon 
the assumption that, as tte appeal in 
the house suit was time-barred, the exis¬ 
tence of that appeal [must be ignored al¬ 
together, and that we must regard tin- 
case as one in which there had been 
two simultaneous decrees passed upon a 
decision 011 the same issue, and in which 
one has been appealed and the other 
has not. The question for decision is, 
whether a person against whom two 
simultaneous decrees of this kind have 
been passed is obliged to appeal against 
both. There has been, on t .is subject, 
a certain conflict of authority which 
appears st'll to exist. The rulings 
of tbe Allahabad H'gh Court, Zaharia 
v. Debt (2), Dakhnl Din v. Ali 
Asghar (3) and Anant Das v. Udaibhan 
(4), are all quoted as authorities for 
the view that, unless an appeal is lodged 
in both suits, the decree which has not 
been appealed against remains in epera- 
tiou, aud t-iat its existence ipso jaclo bars 
any fresh adjudication by the Appellate 
Cnurt upon the same issue. This view 
appears to be partly based upor tie in¬ 
terpretation of thej wording of section 11, 
Civil Procedure Code, and partly 
upon Lie practical results which would 
eusje from aj adopt.on of tne contrary 
v«ew. Expianat.ou I to -.ect.on n 
red ten teat '‘tee express, on former 
snit' snail denote a suit wa.ch 
has been deeided prior to tae suit id 
qjestio.i, wuetner or not t was j >t tnted 
prinr tderetj.” It .s argue i taat, f a suit 
is ueniued aid not appea.ed against, tae 
decree in ti at sj.t is d.iai .rjia tne a ate 
ou w uon tui uenree was ^a>sed. fae 
jemee 1 1 t le otaei od.t ceases ips Jacto 
tn be a d iai denree oace tje appeal 
was 10 igeu. Tae msje, taea, so 
far as regards caa appeal oaly 
am mats to lis pendens aad not 
res judicata. Wueu, however, tae appeal 
comes before tne Appellate Cojrt, it is 
couirontea oy tre fact tnat taere is al¬ 
ready m existence a decree of a date prior 

(2) 7 lad. Cas. .56; 33 A. 51; 7 A. I,, r. 861. 

(3) 7 bad. Cas. 90 K 33 A. 151; 7 A. I,. J. 995. 

(4) 19 lad, Cas, 76; 35 A, 1&7J « A, Lu J. 214* 
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to th't upon which the appeal is now to be 
decided. This may be said to be a pure¬ 
ly technical view of the strict wording 
of the law. The High Court of Allah¬ 
abad, however, was governed by other 
considerations. It was represented that, 
if the Appella t c Court accepted the appeal 
and reversed the decree appealed against, 
theie would be two conflicting c ecrees 
in operation at the same moment, and 
execution would arrive at an impasse, and 
that it is impossible that two equally 
binding orders of a Jvd.icail Court of a 
contrary nature should exist side by 
side. A contrary view, however, has 
been taken by other High Courts notably 
by the High Court of Calcutta in Abdul 
Majid v.Jew Narnia Mahto (5) and Mariam- 
nissa Bibi v. Joy nab Bibi (6), and by the 
Punjab Chief Court in Rahim Bakhsh v. 
Fakhar-un-nisa (7). a nr: Jogal Iiishore v. 
Chanim i (h). This view also was followed 
by my predecessor in the present Court in 
an unpublished judgment Amtr Khan 
v. Shamdas (Civil Appeal No. 21 
of 1916I. In some of the suits to 
which these rulings refer, the facts 
were quite parallel to those of the pre¬ 
sent case. One related to suits by rival 
pre-enrptors in which the unsuccessful 
pre-emptor had appealed against the 
dismissal of his own suit but had failed 


possession. Here, again, the subject-mat¬ 
ter of the two suits was the same. Now, 
it appears to me that the test is really 
a very simple one. It is obviously 
impossible that two distinct and conflict¬ 
ing orders by Judicial Courts, which are 
both fully operative, can co-exist. I quite 
agree that in such a case execution would be 
impossible. I can also understand that, even 
if there were not a question of execution, 
two contradictory orders could not co-exist, 
governing a title in the same property, 
But I fail to see that in a case, such as 
the 1 resent, the acceptance of the appeal 
by the Additional Divisional Judge in 
the case of the land would have pro¬ 
duced this anomalous result. There 
seems to me to have been a distinct con-' 
fusion between the decision on an issi e 
and the decree which embodies the order 
of the Court. If the Divisional Court 
had accepted the appeal, it might have 
reversed the finding on the issue as to the 
validity of the Wdl, and this finding woild 
have prevailed agan st the finding of the 
Trial Court so far as regards the question 
of custom which governed tie validity 
of the Will. Or the other har d, it would 
not have annulled tl 2 decree which was 
passed for actual possession of the hou-e. 
The decree-holder would have been per¬ 
fectly entitled to execute his decree 


to appeal against the decree granted to 
bis rival. In other cases also simulta¬ 
neous suits related to a single property. 
The learned Counsel for the respondent 
has quoted Nur Muhammad v. Jamun 
(9) as being on all fo’ rs with the 
present case, but I cannot see that it 
is. In that case there were two siits 
respecting the same property, one for a 
declaration and one for possession. No 
appeal was lodged in the suit for declaration 
but an appeal was loaged in that for posses¬ 
ion. It was held that, by reason 
oi the decision in the declaratory 
suit, there was res judicata which barred 
the heating of the appeal in the suit for 

(5) 16 C. 23^8 Ind. Dec. (n. s.) i 54 . 

(6 33 C. iioii 10 C. W. N. 9341 \ l . E. J. i 49 . 

(7) 31 P. R. 1898. * 

(8) 5 P. R. 19051151 p . b. R. 1905; 105 p 

w. R. 1905 (F- B.). 

(9) >33 R. 1890. 


for possession, because the operative 
order of the Court was simply one for pos¬ 
session. It seems to me perfectly reason¬ 
able that, il apersor is sued for posses-' 
sion of a number of properties, and if a 
decree is granted agamst him in respect 
of them all, he may elect to abandon his 
claims to some of these properties and 
face the existence oi a decree against 
him. The operation of these decrees 
might be regarded as a penalty for his 
neglect or apathy in not challenging more 
than one of the decrees. His right to 
challenge one decree may, however, sub- • 
sist and, so far as regards the mere ques- 
tion of anomaly or inconvenience, it ' 
cannot be si ad that he is not entitled to 
save one portion of the property if he 

can. .j 

Tlie - above, however, only disposes 

of one aspect of the case, namely, the 
argument which is based upon the, ano¬ 
malous I results which would fellow J* the 
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right of appeal in one out of two simul¬ 
taneously decided cases is con ecled. 
There is also the argument that there has 
been a decision by a competent Court of 
the material issue upon which alone the 
decision is based in a former suit bet¬ 
ween the same parties litigating under 
the same title. If we regard alone the 
decision of the two suits by the First 
Court, it is difficult to sec how a simul¬ 
taneous decision can be regarded as a 
former decision. As regards the position 
of the Appellate Conn, I must agree with 
the view taken by the Calcutta High Court 
in Abdul Majii' . J.’w Naram Mabto 15 ) 
and Mari minis*a Bibi v. Joynab Bibi 

(6) . . The existence of two separate 
findings upo i a single issue is really, as 
has been pointed out, a legal fiction. 
There lias been, in actual fact, a single 
decision. It cannot really be said that, 
once an appeal has been lodged against 
this single decision, it remains operative 
and unchallenged merely because it 
is formally repeated in a suit simulta¬ 
neously decided between the same par¬ 
ties. Rahim Bakhsh v. Fakhar-un-nisa 

(7) and Jogal Kishore v. Chanttno (8) deal 
with cross suits. It appears to me that 
the case for a single appeal is eve . stronger 
where we are dealing not with cross¬ 
suits, but with suits lodged by the same 
person i 1 respect of different properties 
proceeding on tie same contentions. In 
a cross-suit it might at least be argued 
that tie decree passed in favour of tie 
opposite party cannot be affected be¬ 
cause a plaintiff appeals only against 
the dismissal of ms own suit. He is ob¬ 
liged in his appeal to attack not only the 
finding on the issue between the parties 
but also tl e decree held by tl e opposite 
side. Where, however, a defendant has 
been unsuccessful in resisting two suits 
brought against him in respect of two 
different properties, l e does not, when lie 
challenges the finding on the issue, 
in any way attempt to annul the decree 
which las been passed against him in 
the suit in which he las not appealed. 
If we follow the principle adopted by the 
Punjab Chief Court and by the Calcutta 
High Court, that a party to simultaneously 
decided cross-suits may legally' appeal 
in only, one -oft them, it follows « fortiori 


that tie defendant must be able to appeal 
in one out ol two simultaneously ueciaed 
suits when 1 e yas suffered decrees upon 
the same facts in respect of two separate 
properties. I hold, therefore, that tie de¬ 
fendants in this case had the light to appeal 
to the Divisional Court and to obtain an 
adjudication in tie land suit without ne¬ 
cessarily appealing in the case of the 
house suit. 

A second line, lowever, is taken up by 
the learned Counsel for the respondent. 
He argues tl at we cannot ignore the 
appeal preferred after time to tl e Divi¬ 
sional Court against tie decree passed 
in the house suit, and tl at, even if the 
rigi t to appeal in one oat of two simul¬ 
taneous suits be conceded, we are here 
dealing with appeals wlicb lave been 
instituted in both ti e suits. He contends 
that tl e appeal in the 1 ouse suit bad also 
the effect of removing finality from the 
order of the Trial Court, and that it re¬ 
duced the dispute between the parties, 
as in the case of the otl er appeal, f rom 
res judicata to lis pendens. He urges that 
wlei. the Additional Divisional Jidge 
dismissed the appeal against tie decree 
for possession of the house as being time 
baired, he must be held to have adji di¬ 
cat ed upon the appeal and to have 
confirmed the dsciee of the First Court, 
and that, 1 aving once done this, his own 
order constituted res judicata which debar¬ 
red him from adjudicating upon the same 
facts cn the othei appeal. I must, of 
course, accept the argumei t of the learn¬ 
ed Coursel for the respondent in one 
respect, namely, that Explanation I of 
section n applies to appeals equally 
with suits, and that it is quite immaterial 
that the appeal in the land suit was 
presented firsl. At the same time, tie 
argument is, in other respects, open to two 
objections. In the first place, the Addi¬ 
tional Divisional Judge in dismissing the 
appeal as time-barred, cannot be said to 
have adjudicated upon the appeal at all. 
It is true that the decisioi of a suit ex parte 
or under O. XVII, r. 3, has been held to be 
equally operative to create res judicata as any 
other decision, but I am unable to see how it 
can be said that the order of an Appellate 
Court dismissing an appeal as time-bar¬ 
red, which amounts to a refusal to enter- 
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tain it by reason of a defect in procedure 
only, can be said to amount to au 
adjudication upon the issues. It is per¬ 
fectly true that the dism'ssal of an appeal 
ex p \ rle does confirm the order of the 
Firt Court, but it cannot be held to do 
m>re than this. It is not in itself a fly 
confirmation of the correctness of the 
finding by which the order was arrived 
at. It appears to m2 that there is only 
one way in which the dismissal of an appeal 
as time-barred can be regarded, and that 
isthat it puts the parties into exactiv the 
sami position as if no appeal had been lodg¬ 
ed at all. We are, therefore, thrown back 
upon that aspect of the case with which 
I have already dealt, namely, the right 
of a party to appeal in one out of two 
cases similtaneo isly d'cided. I have 
already held tnat t ; iis right mist be 
recognized, especially in cases w ere it 
does not involve tie sett jg as de of a y 
decree held by the opposite party which 
has become final by reason of non-appeal. 
Tnere is a second aid even mjre serious 
objection t> tne view tnat the Appellate 
Court, by dismissing one appeal as tine- 
barred, deprives itself of the power of al- 
juhearing ip another appeal upon au issue 
involved iu the dism ssed appeal. On 
the respondent's owe argument the pre¬ 
sentation of a time-barrel appeal has the 
same edeet as a 1 appeal witni * lime. It 
als », he contends, reduces tne fi l ling of the 
First Court from res juiiati to lis p Miens 
Tne Appella it Court, tnerefore, has before 
it two pending appeals, ftow, .t was 
perfectly open to tne Appellate Court to 
hear first the appeal which was within 
time. Itmght have accepted this appeal 
upon the merits, and it m gbt have set 
aside finally the finding by the lower 
Court on the issue wnich was appealel 
against. In that case it could not possi¬ 
bly be said t lat tae fin ling of the Aepe’lat* 
Court was not a final one. It would" 
tnen have to take rp the question of h e 
rime-barred appeal. It would have b>en 
open to it edner to extend tie tim* aid 
enter tan tne appeal, or to refuse to Jo so 
its refusal to enterta n tnat appeal coild 
not possibly be said to 1 ave the effect 
of annulling the orders which it had 
alrealy passed upon the appeal which was 
within time. To assume, therefore, that 


the rejection of the time-barred appeal 
operates to prevent the Appellate Court 
irom hearing the appeal which was with¬ 
in rime is to assi me that a party can be 
deprived ol his rights by a wholly fortuit¬ 
ous contingency over which he has no 
control. Such a view of the law can only 
be described as impossible. In other 
words, the dismissal of a time-barred 
appeal must operate in the same way 
as if no appeal had been lodged. 

It remains to consider a third argument 
which has been adduced. It is urged for 
the respondents that the present Cocrt is 
itself debarred in e .tertaiuing this re- 
visioi by reason of the fact that no 
application for revision has been lodged 
against the dismissal, as rime-barre l, 
of the appeal respecting the house. I am 
unable to follow this argument. It can 
only rest 01 tne assumption that there 
is res juilczta which debars this Court 
from re-opening a particular issue. The 
iss’e before this Co irt iu the revisional 
proeeeliugs is simply the correctness 
or otherwise of the finding of the Division¬ 
al Court that it could not entertain the 
appeal which is the subject of this revision 
because it had dismissed au other appeal 
as tim2-barrei. Tne fact that no appli- 
cat : on has been lodged against the dis- 
m ssal of the appeal as time-barred, does 
not operate to confirm or give finality to 
a iy question which is now befoie this 
Court. I must, therefore, overrule this 

object on. 

Tne learned Counsel for the respondent 
also opposes the application on the 
gr muds of eqirty and convenience. He 
urges that, even if the appeal is remanded 
to the Divisional Court for disposal on 
its mar ts, the result will be the same as 
the petitioueis have no serious case. I 
can hur lly e.iter a ere into the question 
of merits. T-iepoitt isthat the appeal 
has never beau heard on the merits at 
all. Further, when considerations of con- 
velienee or equity are invoked, Co irts 
mist necessar.ly be in favour of the ad- 
ju licatioi of any dispute upon its merits 
as against auy purely technical defect. 
Again, so far as I can judge, the petitioner, 
iu fa ling to appeal wit rin time against 
the other deciee, was cleariv not actuate! 

by any )W*s. The mistake appear* 
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to have been one on the part of his Counsel 
who had failed to notice that, although 
there w r as a single judgment, there were 
really two decrees. The mistake may 
imply even gross carelessness, In t it was 
clearly a perfectly honest mistake. It 
is one no doubt for which the petitioners 
must be made to suffer but they do actu- 
al)y suffer, for they have lost their entire 
right to challenge on appeal the decree 
passed against them in respect of the 
house. The anomaly of depriving a per¬ 
son of his right to appeal in respect of 
one property, because he has carelessly 
failed to do so in respect of another property 
simultaneously adjudicated upon, micht 
indeed be illvstrated by a hypothetical 
case. It is possible to conceive that a 
large number of suits might be simulta¬ 
neously decided, the questions at issue in 
all being precisely the same, some 
of which related to extremely valuable 
property and one to a property of compara¬ 
tively small value. The judgment-debtor 
might omit by inadvertance to lodge an 
appeal in respect of this one small prop¬ 
erty. He would, of course, by this omis¬ 
sion suffer the loss of that property, but 
it could hardly beconsistent that he should 
not only be punished for his mistake by 
that loss, but that be stould ipso jacto 
lose his entire right to appeal in respect 
of property which might be of extreme 
value. The penalty which he would 
incur would be so out of all proportion 
to the mistake which had been made, 
that it is hardly conceivable that it 
could be recognized as inevitable by 
Courts of Justice. [ 

On the above findings I hold that the 
Divisional Court was entitled to hear 
and to adjudicate upon Appeal bio. 200, 
and that it has wrongly refused to en¬ 
tertain it upon its merits. I, 

therefore, set aside the order dismissing 
that appeal and direct that it be decided 
upon its merits by the Divisional Court. 
Stamp on levision will be refunded. The 
costs of this proceeding will be borne by 
the respondent. 

S. d. Appeal dismissed. 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal Iso. 90 of 1921. 

May 10, 1922. 

Present; —Mr. Justice Gokul Prasad and 

Mr. Justice Strait. 

SITAL SINGH and others—Defendants 

—Appellants 

versus 

BAIJNATH PRASAD and others— 
Plaintiffs—Respondents. 

Civil Procedure Code ( Act V of 1908), 
O. XXXIV, rr. 4, 5— Mortgage—Proceedings 

to obtain decree absolute, nature of—Preliminary 
decree obtained on compromise—Application for 
decree absolute—Satisfaction of preliminary decree 
out of Court, whether can be proved. 

Proceedings to get a decree absolute for sale 
are n .°* proceedings by way of execution of the 
preliminary decree, but are j roceedings in the 
suit to obtain a final decree for sale, which would 
be the only decree capable of execution, [p. 
486, col. 2.] 

Ramjilal v. Karan Singh, 40 Ini. Cas. 4241 
39 A. 532; 15 A. L. J. 448, relied on. 

A preliminary decree based on a compromise 
arrived at between the parties and in which the 
terms of the compromise are embodied, is not a 
decree to which the terms of r. 5 of O. XXXIV of 
the Civil Procedure Code would apply, and where, 
in such a case, an application is made for a decree 
absolute for sale, it is open to the judgment-debtot 
to prove adjustment and satisfaction of the pre¬ 
liminary decree out of Court, [p. 486, col. 2.) 

Mangar Sahu v. Bhattu Singh, 57 Ind. Cas; 
473 * 1 P- L. T. 416; 5 P. L. J. 672, relied on. 

Second appeal from a decree of the 
District Judge, Allahabad, dated the 
27th July 1920, revel sing tLat of the 
Subordinate Judge, Mirzapir, dated the 
2nd February 1920. 

Dr. S. M. Sulaiman, Mr. Abu Ali, Babu 
Piari Lai Banerji and Munshi Sheo Dehal 
Sinha, for the Appellants. 

Dr. K. N. Katju , for the Respondents, 

JUDGMENT.- —This is an execution 
second appeal arising under the following 
circu instances:— 

A compromise decree was passed on the 
14th of August 1917 in favour of Purna- 
nand and Bbagwan Ram against Sital 
Singh and others, judgment-debtors, under 
which Rs. 2,950 were to be realized by sale 
of certain hypothecated property, but in 
case the judgment-debtors paid Rs. 2,5po 
to the decree-holders within three months 
of the date of the decree, the judgment- 
debtors and their property would be re¬ 
leased from all liability under, the decree 
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oi, in other words, the decree for sale 
would cease to exist. 

On the 30th November 1918 the present 
application was put ir. by Baijr.ath, a 
transferee of the decree from the original 
decree-holders, for a decree absolute for 
Rs. 850, the balance alleged to be due under 
the decree on the allegation that the judg¬ 
ment-debtors had already paid Rs. 2,100. 
The judgment-debtors preferred a a ob¬ 
jection to the preparation of the decree 
absolute on the ground that tl ey had paid 
the whole amount of tl e decree in the follow¬ 
ing manner :—They had paid Rs. 25 to 
the original deciee-1 olders on the 6th of 
November 1917, that is, within the three 
months allowed by the decree and obtained 
an extension of time up to the 2nd of 
December 1917 to pay tl e balance and that 
on the 29tl of November 1917, that is, 
within the extended time allowed by the 
decree-holders, they paid Rs. 2.500 to 
them, and thus the whole decree was satis¬ 
fied in tl e manner agreed upon between 
the parties. This objection was allowed 
by the learned Subordinate Judge and tie 
respondent's application for preparation of 
a decree absolute was dismissed. 

On appeal by the deciee-hc liers the learn¬ 
ed District Judge has agreed witt the First 
Court in holding that the arrangement 
set up by the judgment-debtois had been 
proved, but he dis flowed tl e objection of 
the judgment-debtors on the ground that 
the preparation of the final decree was 
a step-in-execu tion of the preliminary 
decree and as tie settlement pleaded b\ 
the judgment-deb tors had not been ceiti- 
fied to the Covrt, it could not be lecogmzed 
i n the execution department. He according¬ 
ly allowed the appeal and directled the 
preparation of the decree absolute for sale 
as prayed by the decree-holders. The ju dg- 
ment-debtors come here in second appeal 
and their contention is that the learned 
Judge of the lower Appellate Court has 
erred in holding that the proceedings for 
obtaining a decree absolute for sale are 
proceedings in execution. This contention 
seems to have force, and, having regard 
to the repeal of sections 88 and 89 of the 
Transfer of Property Act and the enact¬ 
ment of O. XXXIV of the Code of C vil 
Procdedure (Act V of 1908), the proceed¬ 
ing* to get a decree absolute for sale are 


not proceedings by w f ay of execution of the 
preliminary decree. Such proceedings are 
not to obtain any order absolute foi sale, 
as i'sed to be the ca c e undei section 89 
of tl e Transfer of Property Act, but they 
are prodceedings in the suit to obtain a 
final decree for sale, which would be the 
only decree capable of execution. This 
view of ours finds support from the case 
of Ramji Lai v. Karan Singh (1),where this 
matter has been fully discussed. 

It is, however, urged by Dr. Katju on 
behalf of the respondents that, having 
regard to O. XXXIV, r. 5, of the Code 
of Civil Procedure, a payment like the 
one alleged by the judgment-debtors to 
have been made out of Court would not 
be valid and could not be recognized. 
In our opinion this contention must fail 
because the decree originally prepared was 
not prepared in strict accordance with the 
provisions of O. XXXIV, r 4, and hence 
O. XXXIV, r. 5, would not apply to this 
decree. It was a decree based on a com¬ 
promise arrived at between the parties 
and the terms of the compromise vuere 
embodied in the decree. Strictly speaking, 
O. XXXIV, r. 5, has no application to such 
a decree. This view of ours finds support 
from the well-considered judgment of Mr. 
Juit ce Jwa’a Prasad in the case of Mannar 
Sahu v. Bhatoo Singh (2). There is nothing 
against public policy in the compromise 
arrived at between the parties in the pre¬ 
sent case on which the decree w r as based 
and we can find no provision of law which 
prohibits the payment of a compromise 
decree out of Court. There is, therefore, 
no bar to the judgment-debtors setting 
up and proving the adjustment set up 
here. Before a Court can pass a decree 
absolute for sale, it has to find out the 
amount which is due to the decree-holder 
for which a decree absolute can be passed. 
On the findings arrived at concurrent!}' 
by the two lower Courts in this case, no¬ 
thing is due to the decree-holders and the 
whole amount of the decree has been paid 
up according to the arrangement arrived 
at between the decree-holders and the 
judgment-debtors. 

(1) .,0 Ind. Cas. 42^; 39 A - 53 2 I T 5 A * L. J. 

448. 

(2) 57 Ind. Cas. 473; 1 F- b. T. 416; 5 P; If 

J; $72. 
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We, therefore, allow the appeal, set 
aside the decree of the lower Appellate 
Court, and restore that of the Court of first 


Lala Jat Lai, R. B., for the Petitioner. 
Dr. Gokul Chand Narang, for the Re¬ 
spondent. 


instance with costs in all Courts. 

w. c. A. Appeal alluwcd. 


LAHORE HIGH COURT. 

Civil. Revision Petition No. 830 of 1922. 

March 17, 1923. 

Present: —Mr. Justice Moti Sagar. 

The PUNJAB BANKING COMPANY, 
LIMITED— Decrle-hoeder— 
Appellant 
versus 

Dewan DHANPAT RAI and others— 

J UDGMENT-DEBTORS—RESPONDENTS. 

Civil Procedure Code ( Act V of 1908), ss. 115, 
151 — Inherent power, refusal to exercise — Dis¬ 
cretion — Revision, when competent. 

The rcvisional powers of a High Court are 
exercisable only in those cases in which the Court 
by which the case was decided appears to have 
acted in the exercise of a jurisdiction not vested 
in it by law, or to have failed to have exercised 
a jurisdiction vested in it, or to have exercised 
its jurisdiction illegally or with material irregu¬ 
larity. |p. 48S, col. 1.] 

Section 115 of the Civil Procedure Code applies 
to jurisdiction alone, the irregular exercise 
or non-exercise of it, or the illegal assumption 
of it, and is not directed against conclusions of 
law or fact which do not involve the question 
of jurisdiction, fp. 488, col. 2 ] 

Balakrishna Udayar v. Vasudeva Aiyar, 40 
Ind. Cas. 650; 40 M. 793; 15 A. L. J. 645; 2 P. 
E. W 101; 33 M. E. J.69; 26C. E. J.143; 19 Bom. 
E. R. 715; (1917) M. W. N. 628; 6 L. W. 501; 
22 C. W. N. 50; 11 Bur. E. T. 48; 44 I. A. 261 
(P. C.),followed. 

The High Court will not, in revision, interfere 
with an order passed under section 151 of the 
Civil Procedure Code which, on the face of it, 
is not perverse or illegal, [p. 489, col. 1.] 

Sham Par shad v. Ram. Chand, 20 Ind. Cas. 203 • 
10 P. R. 19r j 273 P. E. R. 1913; 217 P. W. R. 
1913: 25 P« VV. R. 1914, followed. 

Bholu v. Ram Lai, 60 Ind. Cas. 720; 2 E. 66- 
3 U. P. I,. R. (E.) 29, distinguished. 


Petition, under section 44 of Act VI of 
1918, for revision of the order of the Senior 

JUdge ’ Gu j r anwala, dated 
the 14th July 1922, 


JUDGMENT. —Civil Revisions Nos. 830, 
831 and 832 of 1922 are connected and 
shall be disposed of by one judgment; 
The Punjab Banking Company, Limited, 
Lahore, held three decrees against one 
Lachman Das, deceased. One was a decree 
for Rs. 5,434 and was obtained on the 
17th of November 1898, the second 
was a decree for Rs. 1,494, aad passed on 
the 22nd of February’ 1899, th ir, 3 

was a decree for Rs. 1,909 dated the 9th 
of February 1900. Applications for the 
execution of these decrees were made from 
time to time but nothing was realised. 
Lachman Das having died, his son Shib 
Nath was brought on the record as his 
legal representative. He also raised a num¬ 
ber of objections to the execution of the 
decrees but they were all decided against 
him. Shib Nath having also died on some 
date prior to 1910, DhanpatRai, the present 
respondent, was brought on the record 
as his legal representative. In 1910 the dec¬ 
rees were transferred to Gujranwala and 
on the 22 nd of November 1910 applica¬ 
tions were made for the execution of the 
decrees by the sale of some immoveable prop¬ 
erties belonging to the judgment-debtor 
in that district. On the 30th of May 1916 
the judgment-debtor filed certain objec¬ 
tions which were disallowed on the 21st 
of January 1917 and it was ordered that 
th'.- properties attached should be put to 
auction. On the 4th cf February 1918, 
however, the sale which had already taken 
place was set aside as irr< gi lar, and a re-sale 
was or;hied. On the 16th June 1920 Dhanpat 
Rai again n.i ed certain objections wi ; . h 
regard to the execution of the decrees which 
were set down for a hearing for the 19th 
of July 1920. On thi.t date neither the dec¬ 
ree-holder nor his Counsel was present 
at the time the case was called on for hear¬ 
ing, and the applications for execution 
were accordingly dismissed for default. 
It appears that before the date fixed for 
the hearing of the cases negotiations w r ere 
going on between the parties for an amica¬ 
ble settlement the terms of which hod 
practically been settled. On the 20th of 
July 1920, however, the judgment-debtor 
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tacked out of the compromise on find¬ 
ing that the applia tions for execution had 
been dismissed for default, and that the 
deciees had become barred by limitation. 
On the 15th ot October 1920 applica¬ 
tions for reveiw were made by the decree- 
•. bolder, and it was prayed that the orders 
dismissing the execution proceedings for 
default be set aside. On the loth of 
August 1921 these applications for review 
were converted into applications under 
section 151, Civil Procedure Code, and it was 
prayed that, even if the applications for 
reveiw w’ere not maintainable, the Court 
should proceed to take action under the 
inherent powers possessed by it under 
the Code. These applications were dis¬ 
missed bv the learned Senior Subordinate 
Judge on the 15th of July 1922, and it is 
against these orders of dismissal that the 
present applications for revision are 
directed. 

A preliminary’ objection has been raised 
by Dr. Gokul Chand Isarang on behalf 
of the respoH' ent that there is no question 
of jurisdiction involved in these cases 
and that revisions are consequently 
not competent. He also points out that 
the excercise of powers under section 151, 
Civil Procedure Code, is purely discretionary’ 
with a Court and that if the learned Sub¬ 
ordinate Judge refused to excercise these 
powers their non-excercise is not a good 
ground for revision. In my opinion this 
contention is well foinded and must pre¬ 
vail. There is ample authority’ for hold¬ 
ing that the ievisional powers of a High 
Court can be exercised only in cases in 
which the Court by which the case was de¬ 
cided appears to have acted in the ex¬ 
ercise of a jurisdiction not vested in it by 
law, or to have failed to have exercised 
a jurisdiction vested in it, or to have 
exercised its jurisdiction illegally or with 
material irregularity. It will be observed 
as pointed out in the Privy Council ruW 
reported as Balakrisbia Udayar v Vasu- 
deva Aiyar (1), that k section 115 Civil 


Procedure Code, which corresponds in its 
wordings to section 44 of the Punjab 
Courts Act, applies to jurisdiction alone 
the irregular exercise, or non-exercise 
of it, or the illegal assumption of it, 
and that it is not directed against con¬ 
clusions of law or fact in which the question 
of juri<diction is not involved. It is not 
disputed that in the present case the 
Senior Subordinate Judge had jurisdiction to 
deal with the matter lecre him and that 
his decision is not liable to attach on the 
ground of the irregular exercise or nen- 
exercise of jurisdiction or the illegal 
assumption of it. I must, therefore, con¬ 
firm the orders passed by the Court below 

and hold that these revisions are not compe¬ 
tent. 

Mr. Jai Dal lor the petitioner, however 
relies on Bholuv . Raw Lai (2) and contends*, 
upon the authority of that decision, that 
this Court ought to interfere on the revi¬ 
sion side when the Court below has refused 
to exercise ils powers under section 1 = 1 
of the Code of Civil Procedure which it 
is pointed out, is the only section applica¬ 
ble to a case of this kind. In my opinion 
that decision is no authority for holding 
that a revision is competent in c uc k a 
case. What was held in that case was, that 
section 1^1 of the Code of Civil Procedure 

was not applicable to execution proceedings 

and that an application for execulion 
dismissed for cefault could be restored 
only uncer the provisions of section 151 
of the Code. The low er Court in that case 
refused to exercise jurisdiction under 
section 151, Civil Procedure Code, and held 
that that section was entirely inapplicable. 
The High Court set aside the order ol the 
Court below in revision and held that 
section 151 was applicable. It is dearth, t 
the present case stands on an entirely 
different footing. In the present case the 
Senior Subordinate Juage has held that 
section 151 w’as applicable and that he had 
jurisdiction to proceed under it, but 
that no grounds had been made out for 
the exercise of those powers on the facts 


(1) 40 Ind. Cas. 6501 40 M. 793; 15 A. I,. T t 
2 P. L. W. 101; 33 M. L. J. 69; 26 C. h . 1 14V 
Bom. L . R. 715: (1917) M. W. N. 628; 6 t W « 
22 C. W. N. 50} 11 Bur. I,. T. 48J 44 I. a ’ ~ 

P. C). 


disclosed in these particular cases. It is 


(2) 60 Ind. Cas. 720J 2 L . 66 ; 3 U. P. I,. R. (£.) 
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clear, therefore, that the decision relied 
on which was a case of the refusal to exer¬ 
cise jurisdiction under section 15 1 which 
lay vested in the Court below can possibly 
have no hearing on the present case where 
no question of jurisdiction arises and in 
which the only question is one of the 
exercise or the non-exercise of discre¬ 
tion by a certain Court. In the case of 
Sham Pat shad v. Ram Chavd (3) it was 
held that when the order passed by the 
lower Court was not, on the face of it, 
perverse or illegal the Chief Court would 
not on revision interfere with this order 
under section 151 of the Code of Civil 
Procedure. I am unable to hold in the 
present case that the orders passed by the 
learned Senior Subordinate Judge are 
perverse or illegal, and I decline to inter¬ 
fere with them on the revision side. 

The petitions are accordingly dismissed 
but, under the peculiar circumstances of 
the case, I think that the parties should 
bear their own costs throughout, and I 
direct accordingly. 

z. k. & w. c. a. Petitions dismissed . 

(3) 20 Ind. Cas. 203J 10 P. R. 1914; 273 P. L. R. 
19135 217 P. W *R. 1913; 25 P. W. R. 1914. 
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ivil Revision Petition No. 130 op 1921. 

January 31, 1923. 

Present :—Justice Sir Francis Oldfield, KT , 
PARTRASARATHI CHETTl— (dead) and 

ANOTHER—PL A IN TIFFS—PETITIONERS 


versus 

ABDUL RAHIM SAHIB —Defendant- 

Respondent. 

Limitation Act [IX of 1908), Sch. I, Art. 182 (1 
—Execution of decree—Order by Court— Applict 
lion for time — Step-in-aid of execution. 

An order by an Execution Court fixing a dai 
cannot be relied upon as a step-in-aid of executio 
within the meaning of Art. 182(5) of ScheduJ 
I to the Limitation Act, inasmuch as the step : 
not taken by the decree-holder ; nor can an appl 
cation by the decree-holder for further time t 
regarded as an application to the Court to take 

, “ d of executionj so as to give a fresh sta: 
of limitation. 

Dutt v * Harfa Chand Duit > 8 c - 4 *< 
4 Ind. Dec. (n. s.) 268, Chalavaii Kotiah v. Pol. 

7,: ,8 “* * *■*»**■ 


Petition, under section 25 of Act IX f r 
1887 and section 107 of the Government 
of India Act, praying the High Court 
to revise an order, dated 22nd September 
1920, of the Court of the District Munsif, 
Tirupathur, in R F,. P. No. 300 (a) of 
1920 (S. C. S. No. 11636 of 1900 on the 
file of the Court of Small Causes, Madras). 

Mr. C. Narasimhachariar, for the Peti¬ 
tioner. 

JUDGMENT. —The question is, whether 
the execution application is in time; that is, 
when the last step-in-aid of execution was 
taken by the petitioner. 

The facts are, that on 3rd May 1917, 
a warrant of arrest, issued at his instance', 
had beer returned, the judgment-debtor 
not having been found. What is relied on 
by the petitioner as a step-in-aid of exe¬ 
cution is that the Court passed an order 
in the following terms:—“Fresh steps, 
if any, by 10th May 1917." This order or 
the application, which lam asked to pre¬ 
sume. must have been made in connection 
with it, is relied on as a step-in-aid of exe¬ 
cution. I agree with the lower Court that 
neither can oe relied on in that way. The 
order itself is clearly not a step taken by 
the petitioner (decree-holder). It is im¬ 
possible to say whether it was based on 
any application made or what the nature 
of that application was. On the assump¬ 
tion that there was an application for further 
time, that , would not be a step-in-aid. 

The petition is then argued on the ground 
that time really ran from 10th May 1917, 
on which date the execution petition then 
pending was dismissed. This is not in 
accordance with the wording of Art. 182 
of Sch. I of the Limitation Act; and 
the only authority shown me for it is 
Chalavadi Kotiah v. Poloori Alimelatntnah 
ri) and Kedarnath Dutt v. Harraehand 
Diitt (2) followed therein. In Chalavadi 
Kotiah v. Poloori Alim'lammah 1 1) the ques¬ 
tion was of an execution, which had been 
suspended owing to a bar to its proceeding 
and in which a strike off order of the well- 
known type was passed. The reasoning 
of the learned Judges is not fully stated. 
Ia fact, they give two alternative grounds 


M »It.7x1 18 M. L. J. 461 3M. LrT, 3 3«9. 
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for their conclusion and it is not clear 
to me that they meant to lay down a general 
principle which would involve a wide de¬ 
parture from the language of the Act. 
Kedarnath Dutt v. HarrdiJiand Du/t (2) 
is a decision of a Single Judge. His reason for 
holding that the right to apply was still 
subsisting apparently was that the appli¬ 
cation was one in a pending suit. If so, 
that reason is not available to the peti¬ 
tioner in the . present case, for the present 
application is not made in any pending 
suit or other pending proceedings. 

The result is that the revision petition 
fails and is dismissed. 

v. n. v. Pa it : on dismissed . 

Z . K. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 2818 of 1921. 

Febiuaiy 10, 1920. 

Present: —Mr. Justice Scott-Smith. 

SAHIB DAY AT— Defendant — 

Appellant 

versus 

DHANPAT RAI— -Plaintiff— 
Respondent. 

Lessor and lessee—Holding over — Damages. 

A lessee who holds over contrary to the terms 
of his lease, is liable to the lessor for damages 
for the full term during which he has held over. 

Second appeal from a decree of the 
District Judge, Amritsar, dated the 22nd 
October 1921, varying that of the Sub- 
Judge, Amritsar, dated the 28th February 
1921. 

Mr. Des Rai Sawhney, for the Appellant, 

Bakhshi Tek Chand, for the Respondent. 

JUDGMENT. —This is an appeal from 
the appellate order of the Distric t Judge 
of Amritsar giving the plaintiff a decree 
for the ejectment of his tenant, the defend¬ 
ant, and for Rs. 200 on account of rent. 
The appeal to this Court is only for a re¬ 
duction of the decree for rent by Rs. 165, 

The defendnant was a tenant on a five 
years' lease at a rent of Rs. 35 a month, 
and the term of the lease expired on the 
loth January 1920. On the23rd of Janu¬ 
ary the plaintiff sent the defendant a notice 
that he should quit the premises by the 


27th of March, corresponding to'the 10th 

oi February 1920, and saying that if he 
did not do so lie would be liable to pay 
rent at the enhanced rate of Rs. 200 a 
month. The defendant did not vacate 
the premises in accordance with the teims 
of this notice and hence the plaintiff claim¬ 
ed a sum of Rs. 200 on account of rent 
for one month from loth January to loth 
February 1920. The appellant's Counsel 
contends that he was not bound to quit 
i nless and until he recieved a notice of 

fifteen days ending with a month of the 
tenancy. He has referred to section 106 
of the Transfer of Property Act, and to 
Pirbhn Dial v. Ram Chand (1) in which 
it was held that should it be found that the 
tenant has held over wilfully and contuma 
ciously, double the original rent would be 
a fair amount to fix for the term for which 
the tenant held over. For the other side 
Mr. iek Chand has also referred to various 
authorities, brt, i:, my opinion, none of 
these are in point. In the present case 
the parties are bound by the conditions 
laid down in the original lease dated the 
loth of January 1915. I n that it was 
clearly stated that after the expiry of the 
term of lease the lessor, if he wanted the 
lessee to quit, was to give him one week's 
notice, 2nd if the lessee quitted the premises 
in accordance wit! the notice well and 
good, otherwise he would be liable to pay 
rent at tl e enhanced rate entered in the 
..notice. In accordance with the terms en¬ 
tered in this lease the plaintiff sent the 
defendant a notice on the 231 d.of January, 
w hich he admitted to have received on the 
25tl of January 1920. This notice gave 
the defendant time up to the loth of Ptbru 
ary, i.e,, a period of ten days within wlich 
to vacate; in other words, it gave him ten 
days instead of the seven days agreed 
upon the original lease. As the defend¬ 
ant did not vacate by the loth of February 
he was liable to pay rent for that month 
at the enhanced rate. It is really a matter 
of penalty, and the only question which 
appears to me to arise is this, is the sum 
of Rs. 200 demanded by the plaintiff 
reasonable under all the circumstances of, 
thecase? In my opinion the plaintiff is 
entitled t.- the fell srm of Rs. 200. The 
extra Rs. 165 above the original rent may 
(x) fi P. R. Ip° 4 l ** R * * 9 ° 4 « 
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be considered as damages, the defendant 
having failed to quit the premises. I have 
come to this conclusion, after considering 
the fact that defendant not only did not 
vacate the premises but raised a false 
defence in the suit. I do not say that the 
plaintiff will be entitled hereaiter to rent 
of Rs. 200 per mensem for the f *11 term 
during which the defendant has ueld over. 
I merely hold that the plaintiff is entitled 
to the sum or Rs. 200 for the period irom 
the 10th of January to the 10th of Pebn - 
ary 192 o 

The appeal is dismissed with costs. 

w# c. a. Appeal dismissed. 


MADRAS HIGH COURT. 


in the meaning of O. XXI, r. 57 of the Civil 
Procedure Code, and, therefore, on the date of 
the mortgage, the original attachment on the first 
petition was subsisting in favour of the plaintift 
and, this being so, the alienation was void as 
against the auction-purchaser. 

The default of the decree-holder under O. 
XXI, r. 57 of the Civil Procedure Code cannot 
be constituted either by his absence from the sale 
or his failure to bid at the sale, but must be a de¬ 
fault in the discharge of some obligation laid on 
him by the Code or the rules framed under .t, 
and the order in respect of which the default is 
contemplated must, further, clearly be one which 
could be made after attachment and not one 
which is appropriate only before attachment, [p 
491, col. 2; p. 494. col. 2 -l 

Order XXI, r. 57 of the Civil Procedure Code 
is applicable only to cases iu which the stage 
of attachment has been passed and in which the 
Court is conscious that the next stage 
is intended and is not applicable to an abnormal 
case where no one concerned, neither the party 
nor the Court, is conscious of the true facta and 
where, if there is in fact an attachment, the party 
and Court are not aware of it and are proceed¬ 
ing as though there were none. [p. 494, col. 1.] 

Second appeals against the decrees 
of thp District Court. South Malabar. 


Second Civil Appeals isos. 2127 and 

2128 of 1920. 

March 23, 1923. 

Present :—Justice Sir Francis Oldfield, Kt., 
and Mr. Justice Devadoss. 
VHNKITESWARAYYAN and another— 
Plaintiffs Nos. 2, 3 — Appellants 

ver.. us 


in Appeal Suits Nos. 17 and 5 of 1920; 
preferred respectively against the decrees 
of the Court of the Additional District 
Munsif, Palghat, in Original Suits Nos. 

280 and 395 of 1919. 

Messrs. C. V. Ananta Krishna Aiyar and 

C. S. Sdvwina.'h in, for tlie Appella ts. 
The Advocate-Genera! a a Mr. K. R. 


ASWATHA NARAYAN an others— 


Defendants Respondents. 

Civil Procedure Code (Act V of 1908), s. 64, 
O. XXI, r. 57— Execution of decree—'*Default of 
decree-holdermeaning of—Dismissal of execution 
application on account of absence of bidders — Attach¬ 
ment, whether continues — Application, fresh, for 
attachment and sale—Order for production of 
schedules — Default—Dismissal of application — 
Alienation by judgment-debtor — Auction-sale under 
fresh application, position of. 

In execution of a money-decree certain prop¬ 
erties of the judgment-debtor were attached 
- and their sale was ordered, but the execution 


petition was dismissed as there were no bidders 
at the sale. A second execution petition was 
then filed with a prayer for attachment. The 
decree-holder was ordered to produce schedules. 
This was not done and the petition was dismissed. 
A day before the date of this dismissal the judgment - 
debtor granted two mortgages on tbe properties 
which were the subject of attachment. A third 
execution was thereafter filed, the properties 
were attached and sold and the sale was confirm¬ 
ed. In a suit by the mortgagee to enforce the 
mortgage as against the auction-purchaser: 

Held, that neither the first nor the second 
order of dismissal of the execution petitions was 
on account of ‘default’ of the decree-holder with* 


Narjyana Aiyir , for the Respondent. 

Second appeal coming on for bearing 
on tbe 27th of October 1922, tbe Court 
delivered the following 

JUDGMENT. —Second and third plaintiffs, 
appellants, are here to contend that 
the lower Appellate Court erred 
in holding that Exhibit C was ex¬ 
ecuted during the pendency of an attach¬ 
ment, effected by a decree-holder now re¬ 
presented by tl e sixth defendant. The 
lower Appellate Court, no doubt, was right 
in holding that the attachment under 
Exhibit I was not terminated by tbe dis¬ 
missal, with which the proceedings closed. 
It is only necessary to say with regard 
to that conclusion that it might have 
been reached more shortly, because the 
default of the decree-holder referred to 
in 0 . XXI, r. 57, cannot, in our opinion, 
be con t'.tuted either by his absence from 
the sale or his failure to bid at tie sale, 
but must be a default in tbe discharge 0^ 
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some obligation laid on him by the Code 
or the rules framed nder it. 

Having reached that conclusion, however - , 
the lower Appellate Court drd not 
go on to consider the result of the subse¬ 
quent proceedings in Exhibit II. Exhibit 
II was another application for attachment, 
which was dismissed on 20th July 1914, 
because the decree-holder failed to produce 
the schedules called for. A day before 
that dismissal Exhibit C had been exe¬ 
cuted, it is urged, during the pendency 
of an attachment. The 1 laintifts' conten¬ 
tion is that the attachment under Ex¬ 
hibit I was ter i.inated by the order of 
dismissal of 20th July 1914 and that Exhibit 
C executed the day before that dismissal 
would become effective, when the attach¬ 
ment came to an end. In this connection 
reliance has been placed on the reference 
in section 64, C vil Procedure Code, to 
a transfer made pending an attachment, 
as void, as against all claims enforceable 
under the attachment, the argument 
being that, when the attachment ceases 
and there are no longer any claims enforce¬ 
able under it, there is no reason why the 
transfer should not beiegarded as valid. 
On the question raised in connection with 
the proceedings evidenced by Exhibit 
II the lower Appellate Court has express¬ 
ed no opinion. 

We must accordingly call on it for a re¬ 
vised finding on the question whether 
Exhibit C is void because of the order of 
dismissal included in Exhibit II. The 
lower Appellate Court's finding must be 
returned within six weeks and seven days 
for objection. It will on the return of 
the finding be open to the respondents to 
argue the question raised by Issue No. n 
at the trial. 

Second Appeal No. 2128 of 1920 will 
stand adjourned pending returns 0 f the 
finding in Second Appeal No. 2127 of 1920. 

Incompliance with the order contained 
in the above judgment, the District Jud^e 

of South Malabar submitted the following 

FINDING: -The facts which are admitted 
are as follow:—Fifth defendant obtained a 
small cause decree against one Kunhi 
Krishna Menon, and attached bis rights in 
the suit property on 19th January iqi 4 

(Execution Petition No. 113 0 f 1014 ’ 


, Tbe property was attached 


by 9th 
ordered; 
dismissed 
were no 
on ioth 


February 1914 and sale wftS 

the execution petition was 

on 22 nd April 1914 as there 

bidders at the sale. Again, 

ri 1 J 9*4 an execution petition 

was filed (Execution Petition No ion of 

I 9 M, Exhibit 2. Petitioner was ordered to 

produce schedules; he did not do 

s °, and the petition was dismissed on 

* oth , Jl, l y i 9 i 4 - ^ On 19th July 1914 

F e day before this petition w'as dismissed, 
Kuni i Xnshna JVIenor granted a tndcharlli 
(Exhibit C) to plaintiff. A third execu 
tion petition was filed on 14th August 1014 
(Execution Petition No. 1227 of 1914 
Exhibit 3). The property was attached 
by 5th September 1914 and was sold 01 
13th November 1914 and the sale was 
confirmed. The question is whether the 
melcanh (Exhibit Cj is void under 
section 6-j, Civil Procedure Code. Their 
Lordships have held that the attachment 
made under the first executi01-petition 
(Exhibit I) was not terminated by the 
dismissal of the petition for the reason 
that O. XXI, r. 57 did not apply to 
that dismissal and have called for a 
finding whether the melcharth, Exhibit 
C, is void by reason of the dismissal of 
the second petition (Exhibit 2). 

2. As the attachment made in tbe course 
of the first execution-petition subsisted after 
the dismissal of the petition the prayer for 
attachment in the second execu tion-petition 
was a surplusage. The petitioner was 
ordered to produce schedules presumably 
for sale proclamation, he failed to do so, 
and the petition was dismissed. If this 
bad been the first petition it would be 
clear that the petition was dismissed 
by reason of his default. But here I think 
that there was no defat It. The attach¬ 
ment made on the first execu tion-petition 
subsisted. The fact that in the second 
petition the petitioner asked again for 
an attachment does not mean that he 
abandoned the first attachment. It 
means merely that he made a prayer 
which was in fact unnecessary. The first 
petition, it has been held, was wrongly 
dismissed. It was in fact not dismissed 
at all, within the meaning of O. XXI, 
r. 57. As it was not ciu mis sec, the cal 
for schedules was unnecessary, for iti 
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seen from Exhibit I the first petition 
that all the papers necessary ior sale 
had beer* produced. Therefore, in failing 
to produce schedules, the petitioner 
did not default (in the words of their 
lordships) in the discharge of an obliga¬ 
tion laid on him by the Cone or the rules, 
and consequently O. XXI, r. 57 does 
not apply to the dismissal of the second 
petition and upon its dismissal the attach¬ 
ment made under Exhibit I did not cease. 

3. Under section 64, Civil Procedure 
Code, where an attachment has been made 
any private transfei of the attached prop¬ 
erty contrary to the attachment is void 
as against claims enforceable under 
the attachment. Here, attachment in 
Execution Petition Iso. 113 of 1914 
had been made on or before 9th 
February 19x4, it was subsisting on 
19th July 1914, when the property was 
transferred ruder Exhibit C and it did 
not cease on the dismissal of the peti¬ 
tion on 20th July 1914. The attachment 
Under Exhibit I cannot be held t j have 
been abandoned by reasoxi of the third 
application for attachment made in Ex¬ 
hibit III for that application was again 
mere surplusage. Accordingly my finding 
is that Exhibit C is void. 


These second appeals came on ior 
final hearing on the 22nd of MaTch 1923 
after the return of the finding from 
the lower Appellate Court upon the 
issue referred by this Court tor trial 
in Second Appeal No. 2127 of 1920, 
and the cases having stood over ior con¬ 
sideration till this day the Court deliver¬ 
ed the following 

JUDGMENT.—The appellants, second and 
third plaintiffs, sued lor redemption on two 
documents. Exhibits C and D. The defence 
at present material was that Exhibits C, 
ana D were taken during the currency of 
an attachment of the property by the fifth 
defendant contesting respondent here, who 
has si nee become the owner 01 that proiierty 
by purchase from the purchaser at the 
Court-sale, which subsequently took place. 
Before the remand we decraed that the 
fifth defendant’s attachment .was subsist¬ 
ing no withstanding the dismissal oi the 
fi th defendant’s execution-petition on tbe 
23 nd April 1914. We havenow to deal with 


the lower Appellate Court's finding on 
remand, that the attachment was not 
terminated by the oraer of dismissal on 
a subsequent execution-petition, passes 
on 20th July 1914. The importance of that 
is that, if there was such a termination 
of the attachment Exhibits C and D (it is 
not disputed) would, so soon as there was 
no attachment and no obstacle to their 
doing so, become binding on the property. 

We agree with the lower Appellate 
Court's conclusion but not for the reasons 
it has given. For it held that tlere was 
no default by the decree-holder, filth de¬ 
fendant, such as O. XXI, r. 37. con¬ 
templates, on the assumption that the 
failure to produce schedules, on account 
of which the execution-petition was dis¬ 
missed, was a failure topioduce schedules 
for the purpose of framing the sale pro¬ 
clamation and that ittheielore was not a 
failure to comply with any order, which 
the Executing Court was entitled or bound 
to make. That assumption was untenable. 
For it is clear from the record that every 
one, the decree-holder and the Court, 
mistakenly thought that the previous 
attachment had been raised and that the 
stage at which schedules were necessary 
for framing the proclamation had not been 
reached. That is clear from the order 
on execution-petition, Exhibit II. There 
is first the older after its receipt, being 
that of utli July 1914, “Pray batia for 
attachment," and next that of 14th July 
1914 “ Batia paid, produce schedules." 
There is no reference to any return of the 
warrant of attachment; and there is no 
doubt that attachment was thought ne¬ 
cessary and so process l ad been fileci 
and that r.o attachment bad been comple¬ 
ted. There was so far no question of the 
further stage of framing proclama¬ 
tion. Whether, if that stage had been 
reached, r.on-compliance with tie Court's 
order to produce schedule would have 
been a default within the meaning of 
r. 57 need not be decided. It is clear 
that the lower Appellate Court has neg¬ 
lected the material evidence on this mat¬ 
ter and that we must proceed ou the foot¬ 
ing that the schedules were required for 
the m ak i n g of an attachment, such sche¬ 
dules being required lor the affixture 


1*9*3 J 


494 INDIAN CASES; 

VENKJTESWARAYTAN V* ASWATHA nab a yak. 


in various places and for tbe making of 
the proclamation by beat of tom-tom un¬ 
der r. 54 (2). An attempt has bee;? 

made on behalf of the fifth defendant 
to contend that failure to produce them 
was not a default within tbe meaning 
of r. 57 and that the order of dismis¬ 
sal was, therefore, not passed under that 
rule. As we are deciding tbe case 011 
another and wider ground, we need 
not pursue that. I r oi we cannot accept 
the contention, because we think that 
either under the Code or in tbe exercise 
of its inherent power to make orders ne¬ 
cessary for tie prosecution of tbe petition 
before it tbe Court had power to require 
such schedules to be produced. 

The wider ground on which we decide 
the petition is that, even so, the order 
cannot in the circumstances be regarded 
as having been made under r. 57. It 
is true that tbe conditions specified in 
r. 57 are at first sight satisfied. The 
Court was unable to proceed further 
with the application fo r execution. There 
was default by the decree-holder. The 
property had been attached in execution 
of a decree. But that does not entail 
that the section has in substance been 
complied with. No doubt the first six words 
of the section “where any property has 
been attached” are literally satisfied in 
the present case. But, we are not pre¬ 
pared to hold that such literal satisfac¬ 
tion is sufficient. It seems to us that 
tbe section as a whole is applicable only 
to cases in which the stage of attachment 
has been passed and in which tl e Court 
is conscious that the next stage isir tended 
and is not applicable to an abnormal case, 
such as that before us, where no one con¬ 
cerned neither the party nor the Court 
was conscious of the true facts and where, 
if there was in fact an attachment the party 
and the Court were not aware of it and 
were proceeding as though there were 
uoue. That is clear from the nature 
of the procedure enjoined on tbe Court. 
Two courses are open to it, either to dis¬ 
miss the application with the implication 
that the attachment ceased to exist, 
in which case wlat may be described 
as a quasi penal conseqr ence shall be assum¬ 
ed, 0 1 for any sufficient reason to adjourn 


the proceedings to a future date. It would 
be contrary to all principle that tbe Court 
should be supposed to be making its 
choice between the two alternatives, - 
one of which results in the imposition 
of a penalty when it is not aware of the 
tiue facts. The order in respect of which 
default is contemplated, must clearly be ' 
one, which could be made after 
attach men t, not one, as here, appropriate 
only before it. 'taking this view, we 1 
bold, that O. XXI, r. 57 was not 
applicable to the present case or to tbe 
order of dismissal now under consider— 
ation at all. 

Reliance is then placed on behalf of tbe 
plaintiffs on tbe fact that the order of 
dismissal was never set aside on appeal 
or, in the alternative, that the decree-holder w 
by applying again for attachment must ; 
be taken to have abandoned or waived ) 
tbe attachment already made and still 
subsisting. As regards the absence of ' 
appeal we observe that the question ■ 
whether an order was really passed under 
r. 57 and whether it las the implica-.; 
tion referred to in the last sentence of . 
that rule is in our experience always a . 
difficult one, and it is perhaps to be de¬ 
sired that tbe rale should impose an 
obligation on the Court to express that 
implication clearly, so as to include in 
its disposal a clear expression of that ' 
implication, when it intends it. The diffi¬ 
culty is that tbe character of tbe order, 
which is made in many cases in the absence 
of the judgment-debtor, is not in con- • 
troversy until after time has elapsed and 
it is necessary in some future proceedings * 
to determine its effect. The argument be¬ 
fore us, however, can be dealt with short¬ 
ly. For, after our conclusion that 
the order of dismissal was not passed un* : 
der r. 57 at all, it is immaterial that > 
there was no appeal; for an appeal could 
have secured no purpose, when the order 
in question had not any effect on the pre¬ 
vious attachment, which it was necessary 
to displace. As regards waiver, the 
answer is equally simple. For it is a general 
principle tl at there can be no waiver 
in ignorance of the existence of the rights 
alleged to have been waived. . 

Taking this view, we Accept the finding 
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and hold that the first attachment was 
never determined and that, therefore. 
Exhibits C and D, made during tie 
attachment which never ceased have never, 
become effective. 

This failing the appeal has been argued 
on anotler ground that Exhibit O, tie or¬ 
der on a claim petition by these plaintiffs, 
sustained Exhibit D to the extent of 
Rs. 630actually secured by it and tfat, 
therefore, the plaintiffs should have had 
a decree to obtain possession on pay inert 
of Rs. 630. This argument was taken 
very obscurely, if at all, in tie grounds 
of appeal in this Court. It can be dealt 
with very shortly. First, tie right to 
obtain possession was conferred by the 
melkanotn, Exhibit C and not by the pet- 
nayam deed, Exhibit D, which entitled 
the plaintiffs only to retain possession 
of the property as security lor their money 
after possession kaci been obtained under 
Exhibit C. Next, Exhibit O did not sus¬ 
tain Exhibit D, as a mortgage with posses¬ 
sion, whict could be redeemed, but only 
directed the plaintiffs that the property 
shoi Id be sold subject to a charge under 
that document for Rs. 630. The plaintiffs 
cannot claim any different or further 
relief on Exhibit D, than Exhibit O allowed 
them. 

The result is that Second Appeal No. 2127 
of 1920 fails and is dismissed with costs of 
fifth respondent (sixth defendant). Second 
Appeal No. 2128 of 1914 must be decided 
on the same grounds and it is also dis¬ 
missed with costs of first respondent- 
plaintiff. 


V. N. V. 

2 . X.& W. C. A. 


Appeals dismissal. 
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ALLAHABAD HIGH COURT. 

Second Civil Appear No. 255 of 1921. 

May 12, 1922. 

Present: —Mr. Justice Stuart and Mi. 
Justice Kanhaiya Lai. 
MAHARAJA or JAIPUR and another — 
Defendants—Appellants - 

versus 


SURJAN SINGH— Plaintiff- 


Respondent. 

Evidence Act (/ of 1872), s. 116— Estoppel —• 
Third persons not claiming under tenant, whether 
estopped from claiming possession by escheat. 

Third persons who do not claim possession 
of land under the tenant thereof, are not estopped 
from claiming possession by escheat. 

Tadman v. Henman, (1893) 2 Q. B. 168; 5 R. 
479 .' 57 J* P- 664, relied on. 


Second appeal from a decree of the 
Judge, Small Cause Court, exercising the 
powers of a Subordinate Judge, Allahabad, 
dated the 5th of April 1921, reversing 
that of the Additional Munsif, All aha I ad, 
dated the 20th December 1918. 

Dr. S. M. Sulaiman (with him Pandit 
Jagjiwan Nath Takru and Munsbi Sheo 
Prasad SinJia), for the Appellants. 

Munsbi Haribans Sakai, for the 
Respondents. 


JUDGMENT. —The facts of the suit 
out of which this appeal arises can be 
stated very shortly as followsTuere 
is a small hoi se in Katra, Allahabad City, 
standing within an area of 35 acres. This 
area is owned by His Highness the Maharaja 
of Jaipur, this sm all house was previous¬ 
ly occupied by a woman called Musammat 
Sukharaji. She died about 1907. Before 
her death she had let the house to a man 
named Ramji Sahai. He continued to occupy 
it after her death. There was a man called 
Suklu Nut with whom Sukharaji had been 
living as his mistress. On her death, 
Ramji Sahai continued to pay rent to 
Sukhu Nut, Then Sukhu Nirt died. After 
his death Ramji Sahai paid ritnt to Musam- 

^Shynathi, who was .a subsequent 
mistress of Sukhu Nut. Whim Musammat 
Raghunathi died she made a Will in favour 

of a man called Si rjan Singt„ the plaintiff- 

respondent in this appeal, by which she 
bequeathed him the house in question. 
We have it taat Ramji Sahai vacated the 
premises on the 6th of October 1916. 
Three days after he had vac ated the pre¬ 
mises, Pandit Amar Nath toi ik possessi on 
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of them mdeithe permission of the Maharaja 
of Ja pur, who claimed the house as having 
escheated to him after the death of S-ikha- 
raji. Surjan Singh instituted the suit out 
of which this appeal arises for the ejectment 
of Ramji Sahai and Pa .dit Amar Nath. 
The suit was instituted on the 14th of March 
1918 about eighteen months after Ramji 
Sahai had left the premises. The object, 
apparently, including Ramji Sahai as a 
defendant when he palpably could not be 
ejected, was to raise a plea which has been 
decided in the plaintiff's favour by the 
lower Appellate Court. Pandit Amar Nath 
naturally put up the defence that he was 
holding with the permission of the Maharaja 
and, in consequence, the Majaiaja was 
joined as a defendant. Ramji Sahai took 
no interest in the decision of the suit. 
He would not take any interest in it as 
he had left the premises. He contested 
the suit, but not seriously. The Maharaja 
of Jaipur and Pandit Amar Ndtu took 
as their defence the obvious defence as to 
the title of Surjan Singh. The Maharaja 
claimed by escheat bat he was content to 
put the plaintiff to proof of bis title. The ; 
a plea was put forward that the Maharaja 
and Amar Nath could not question Surjan 
Singh's title under section 116 of the Indian 
Evidence Act. This plea of estoppel has 
found favour with the lower Appellate 
Court but it does not find favour w.tm u?. It 
is perfectly clear tnat ne.tfaer the Maha ja 
nor Amar Nath was a tenant of tne nouse 
in question, nor did they claim through 
Ramji Sa ai who was the teaant, a id, 
f urther, there was tl en no tenancy. There 
can be no estoppel against tt em. The learn¬ 
ed Subord nate Judge has iound collusion 
between Ramji Sahai and Amai Nath. 
On the facts, as he basfound, t .ere was no 
collus on at all. In any circumstances, 
the ordmaiy doctrine which was laid down 
in Tadman v. Henman (1), temt tiiiid 
persons not claiming possession of land 
under tne tenant r e not esto] p^d, h .s 
application. The M^haraji and Amar 
Nath, who are t u e sole appellants iu this 
ctse, have every right t 0 put Suij h $[, gh 
to proof of his title. T-ey put hinr to 
proof of his title in the Court below ai.d 

(1) (1893) 2 Q; B. 1681 5 R, 4791 57 j. p. 66 4. 
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there can be no doubt as t 0 the fact that 
he h s bee 1 umble to establish anv title. 
The question of the estoppel of Ramji 
Sami is of no importance in the 
decision of this appeil, for he has 
not appealed. We, therefore, decree this 
appeal and direct that Sirjan Singh's 
s dt against His Highness the Maharaja 
of Jaipur, and Pandit Amar Nath stand 
dismissed and we direct that Surjan Singh 
pay his own costs in this appeal and the 
costs of the Maharaja of Jaipur and Pandit 
Amar Nath in all Courts. 

w. c. a. Appeal decreed . 


LAHORE HIGH COURT. 

First Civil Appeal No. 107 of 1922. 

August 1, 1922. 

Present: —-Mr. Justice Campbell. 

Musammat MUKABAR and another-- 
Defendants—Appellants 

versus 

KARIM BAKSH— -Plaintiff— 
Respondent 

Guardians and Wards Act (VIII of 1890), s. 

1 7-—Father, when ought not to be appointed guardian 
of nis son. 

Where a father neglects to maintain a son, 
and it appears that the welfare of the son would 
not be promoted by his being place 1 under the 
guardianship of his fathe-, the latter ought not 
to be appointed guardian. 

F«rst appeal from -n order of the Senior 
Subjrd nate'Judge, Ludniaua, dated the 
22ud November 1921. 

Mr. Badr-ud-Din Kweshi , for the Ap¬ 
peil auts. 

Messrs. Beni Parshad Khosla and Ghulam 
Rasul, for the Respondent. 

JUDGMENT —-This is an appeal against 
an order by the Senior Subordinate Judge, 
Ludhiana, under the Guardians and Wards 
Act appointing Karim Baksh the ga rdian 
of the person of his own son, Wazir Alam, 
aged 14 years. The appellant is tl e boy's 
maternal grandmother. It is argued that 
on account of tie applicant's previous 

conduct towards bis son tie order should 
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not have been made* For the respondent 
it has been contended that the application 
, was one under section 25 of the Act and that 
what was done was to ordei the return of 
the minor tp his father who is his natural 
guardian* A decision of the Madras High 
•.Court, reported as Mohideen Ibrahim v* 

, Mahomed Ibrahim (1), is quoted as showing 
, that such an application is competent 
• and should be granted in cases like tliepre- 
.sent. It is not clearly stated in Mohideen 
Ibrahim v. Mahomed Ibrahim (1) whether 
the father in that qase had been appointed 
•guardian under the Act. In any case, 
the learned Senior Subordinate Judge is 
specific in saying at the end of the order 
under appeal: 0 I, therefore, appoint the 
applicant as guardian of the person of tire 
minor," and tl ere is no express direction 
1 ndei section 25 to the ward to place 1 im- 
self in the custady of tie guardian 

The boy stated that he wished to re¬ 
main with his maternal grandmother, but 
the Court thought that he did not seem 
. to be old enough to form an intelligent 
opinion. The Court also held that the 
fact of the father having re-married and 
the order of maintenance having been 
passed against him had no effect in depriv¬ 
ing him of bis right to be guardian of bis 
own son* It was further remarked that the 
minor had not been sent to any school; 
that he did not appear to be making much 
progress at his trade of tailoring since he 
had been an unpaid apprentice for six 
years, and that from bis appearance he 
did not look to be well cared fcr. 

0 

The main point in appeal is in respect 
'of the maintenance order, the full signi¬ 
ficance of which tbe Court below has not 
\perhaps appreciated. It is admitted that 
an order was passed under section 488, 
^Criminal Procedure Code, on the 6th July 
"1910, directing the applicant to pay Rs. 3 
'.Per mensum for the support of this boy. 
^The record of this case has been burnt, 
“but it is admitted that out of Rs. 126 due 
"as maintenance for the period 6tl March 
11918 to 6th March 1922 the applicant 
had failed altogether to pay some Rs. 30 
‘and only paid Rs. 97-8-0 after four years’ 
J delay: This evidences very serious neglect 

• *. 9 ; ; 

\ + r , . , , 

i ! 'Vi C »;• - I -r i v j - > \ . 

L 4 *) 33 fatl.Ca0t.994t 39 Mb tot i 30 J..az. 

32 


by the applicant of his son. He appears 
to have divorced the mother. 

The boy wants to go on being a tailor 
and does not wish to five with his father and 
if he is fourteen years of age he is old enougl 
to know something about bis own mind. 
He is learning a trade and if his father 
takes him away and sends him to school, 
as is suggested he might do, the boy's pros¬ 
pects in life would not necessarily be im- 
roved. The father is said to be a Ticket 
ollector on Rs. 50 per mensem and there i« 
a step-mother and a second family. 

It does not seem that the welfare of the 
minor will be promoted by his being placed 
under the guardianship of his father in view 
of the latter’s past neglect, and there appears 
to me to be something in the contention 
that the application was filed by the father 
merely in order to escape payment of arrears 
of maintenance for which steps ware being 
taken against him. 

I accept the appeal and set aside the order 
of the lower Court with costs. 

W. C. A. 

Appeal accepted, 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Suit No. 211 of 1921. 

March 28, 1922. 

Present:— Mr. Raymond, A. J. C. 
CHELARAM and others—Plaintiffs 

, versus 

OFFICIAL RECEIVER and others ' 

—Defendants. 

Hindu Law — Debt—Pious duty of son —Pro¬ 
vincial Insolvency Act { V of 1920), 5. 3 (a)— 
Hindu father adjudged insolvent, right of, to dis • 
pose of son's interest in ancestral property—*"Prop* 
*rty>" meaning of, . 

R is the pious duty of a Hindu son to pay his 
father’s debts even in the father's lifetime, 
[p* 5ox, coL 1 .] r:;, 

CMt&aw coajddesedj _, , 
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. Under the Mitakshara Uw a father has the 
nght to dispose of his sou’s interest in ancestral 
immoveable property for the payment of his own 
debts not contracted for immoral purposes, and 
such interest is, therefore, “ property ” within the 
meaning of section 3 (a) of the Provincial Insol¬ 
vency Act, and, on the father being adjudged 
insolvent, vests in the Receiver, [p. 501, col. 
p. 502, col. 1.] 

Fakirchand Motichand v. Motichand Hurruck- 
chand, 7 B. 438; 8 Ind. Jur. 93; 4 Ind. Dec. (n. s.) 
3 94. Jagabhai Lalubhai v. Vijbhukandas Jag- 
jivandas, n B. 37; 6 Ind. Dec. (n. 9.) 24, Ran- 
gayya Chetti v. Thanikachalla Mudall, 19 M. 
74; 6 Ind. Dec. (N. s.) 757 a-id Harmukh Rai - 
Munna Lai v. Radha Mohan, 54 Ind. Cas. 931; 
138 P. R. 1919; 109 P. W. R. 1919, relied on. 

Mr. Srikris/uincLis Lidia, for the Plaint¬ 
iffs. 

Messrs. Kimatrai Bhojraj, Nathumal Asa - 
nand and Isardas Odhoram, for the De¬ 
fend a xits. 

JUDGMENT. —This is a suit by the 
minor sons of one Motumal Dilumal by 
their next freind Ghanshamdas Dalumal 
for a declaration that a dwelling house 
situated on plot No. 57, Survey Sheet A, 
23 Napier Qiarter, Karachi, is their joint 
ancestial property and that o their father 
Motumal, ar.d that the shares of the plaintiffs 
in it are not liable for the debts of the latter, 
and for the partition of the same. Defend¬ 
ant No. 1 is the Official Receiver in whom 
the estate ot Motumal on his being adju¬ 
dicated insolvent has been vested ; derend- 
ant No. 2 is the wife of Motumal, and 
defendants Nos. 3 A, and 3 B and 3 C are 
according to the plaint joined as co-defend¬ 
ants as they claim to be mortgagees of 
the said property. Plaintiffs contend that 
their share in the aforesaid property is 
not liable for tie alleged debts due to 
defendant No. 3 or for any debts at all due 
by their father, on the ground that the 
business done by the father was neither 
ancestral nor for the benefit of the joint 
family, that the property sought to be 
partitioned was not asset of the business 
and that the debts, if any incurred, do 
not justify the father dr ring his lifetime 
to mortgage the property. 

The main contention of defendant No. 1 
is that, even if Motumal and the plaintiffs 
constitute a joint Hindu family, tie said 
Motumal being the manager of the family 
and the father of the plaintiffs, the whole 
joint family property including the interest 
of the plaintiffs vest in him. Written 


tat^m? ,t :have a’so bee 1 fi'ed bv the other 
dc e.rla.t; cxjept de e.ida .t No 2 but t 
s j a iccessaiv to re ter to them at tb s stage. 

Alter some evidence had been recorded 
on behalf of the plaintiffs, Mr. Kimatrai, 
representing defendant No. 1, invited me 
0 dispose of the following issue in the 
first instance, for, in his view, if I came to 
the conclusion that the property of which 
Petition is sought was vested in the 
Official Receiver on Motumal being adju¬ 
dicated an insolvent, it would conclude 
the whole suit and obviate the necessity 
of any further evidence. Mr. Dulla, for 
the plaintiffs, acceded to the suggestion 
as he agreed that if the property in suit has 
vested in the Official Receiver, his suit 
is unmaintainable, and the Pleaders for the 
other defendants concurring. I am con¬ 
fining my decision to this issue only. 

Ihis issue is as follows :— 
p.d the co-parcenary propeity vest in 
this Official Receiver on Motumal being 
adjudicated insolvent ? 

In addressing arguments on the legal aspect 
of the case, Mr Kimatrai has proceeded 
on the assumption that the property in 
siit is ancestral, and that the business 
carried on by Motumal was his separate 
business, and that the debts contracted by 
him are his private debts. H^s arguments 
may be formulated as follows: The Hindu 
Daw imposes on the son the duty of paying 
the debts of his father to the extent of the 
former’s interest in the co-parcenary prop¬ 
erty, provided the debts are not of an illegal 
or immoral character, and the creditor 
of a father, though he may obtain a decree 
against the father alone, can enforce such 
decree by attachment and sale of the whole 
co-parcenary property including the son's 
interest therein. The father, therefore, to 
satisfy an antecedent debt not incurred for 
an unlawful or immoral purpose may mort¬ 
gage or sell the whole co-parcenary property 
including the son's interest therein with¬ 
out the consent of the son, and such mort¬ 
gage or sale binds the son's interest in the 
property, though the son was not a party 
to it. It is not alleged that the debts con¬ 
tracted by Motumal were tainted with 
immorality or were of an illegal character. 
Therefore, argues Mr. Kimatrai, when Motu- 
mal was adjudicated insolvent the whole 
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of the co-parcenary property under sec¬ 
tion 28 of the Provincial Insolvency Act 
vested in the Official Receiver, and property 
is defined in section 2, clajse (d), of the same 
Act as including any property over which 
a person has a disposing power which he 
may exercise for h:s own benefit, and 
as Motumal had the power of disposal over 
the property in suit for debts not of an 
immoral or illegal character, this property 
became vested in the Official Receiver by 
virtue of the adjudication order. 

Mr. LuUa's answer to this argument is 
the case of Sahu Ram Chandra v. Bhup 
Singh (1) decided by the Privy Council. 
He strongly relies on the following passage 
in the judgment at page 444*: “While 
the father, however, remains in life; the 
attempt to affect the sons’ and grandsons* 
shares in the property in respect merely 
of theii pious obligation to pay off their 
father s debts, and not in respect of the 
debt having been truly incurred for the 
inter est of the estate itself, which they with 

their fathei jointly own,.. • ..must 

fail ; and the simplest of all reasons 
may be assigned for this, namely, that 
before the father’s death he may pay off 
the debt, or after his death there may be 
ample personal estate belonging to the 
father himself out of which the debt may be 
discharged. In shoit. responsibility to 
meet the father's debts is one thing, and 
the validity of a mortgage over the joint 
estate is quite another thing. Accordingly, 
the case founded merely on pious obliga¬ 
tion, and so strenuously argued before the 
■Board, fails in the present instance by 
reason of the fact that Bhup Singh, who 
contracted the debt, is still alive, and that 
there is a concurrent finding by both the 
Courts below to tl e effect that the plaintiffs 
have failed to prove that the debt of 
Rs. 200 for which the mortgage was granted, 
was incurred for any legal necessity or 
benefit to the estate/' Relying on this 
decision Mr. Lulla has contended that as 
Motumal is alive, plaintiffs’ interest in 
the co-parcenary estate remains intact 


M 39 ? d ^ Cas - 2805 3f A - 4371 44 I. A. 126: 

a L *t R, y 498; 21 C> w * N * 6g8 l 1 p * L. w * 

\ox7?m wl' 437126 33 M - b- j-1 ■« 

1917J M. w. N. 439; 22 M. If. T. 22; 6 If. W. 213 
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and cannot bf* affected by MotumaTs lia¬ 
bilities, during the latter’s lifetime. In 
other words, payment of the father’s 
debts cannot be enfoiced by suit against 
the sons during the father’s lifetime. 

The judgment of the Privy Council has 
evidently given ri.-e t» much anxious 
thought in some of the H.gh Courts in 
India which had to consider it. For if 
the logical result of this judgmeiit is to de¬ 
clare the non-liability of the son to pay his 
father's debts during his father’s lifetime, 
it involves a departure fiom several rulings 
ol the Privy Council itself and of High 
Courts in India. 

The case of Nanomi Babuastnv. Modhutt 
Mohun (2) held that the ^ons could not set 
up tl eir lights against their father’s alien¬ 
ation for an antecedent debt or against 
In's creditor's iemeoies lor their debts 
if not tainted with immorality. The father 
was alive in this case and it w-as held that 
the purchaser bought the entirety of the 
estate which could lawfully be sold to him. 
In the cases of Girdharee Lall v. Kantoo Lall 
(3) and Suraj Bunsi Koer v. Sheo Persad 
Singh (4) the creditor’s right is held to be 
co-extensive with the father’s power to 
satisfy his antecedent debts not tainted 
with illegality or immorality and the right 
exists equally in the lifetime of the judg¬ 
ment-debtor as well as after his death. 
It was said by Lord Justice Knight Bruce 
iu the foimer* case : 

“ The freedom of the sot. from theTob- 
ligation to discharge the father’s debt, 
has respect to the nature of the debt and 
not to the nature of the estate, whether 
ancestral or acquired by the creator of the 
debt.” As late as 1916, in the case of 
Sripat Singh v. Prodyot Kumar (5), it was 
laid down by the Privy Council that, “By 
the Mitakshara Law a judgment against 

(2) 13 I. A. x; 13 C. 21; 10 Ind. Jur. 151; 4 Sar. 
P. C. J. 682; 6 Ind. Dec. (N. s.) 510 (P. C.). 

(3) x I. A. 321; 14 B. h. R. (P. C.) 187; 22 Wi 

R. 56; 3 Sar P. C. J. 380 (P. C.) 

(4) 6 I. A. 88; g C. 148; 4 C. L. R. 226; 4 Sar. P. 
C. J. 1; 3 Suth. P. C. J. 589; 2 Shome L. R. 2421 
2 Ind. Dec. (n. s.) 703 (P. C.). 

( 5 ) 39 Ind. Caa. 252; 44 C. 524; 44 I. A. x; 19 

Bom. h. R. 290; 32 M. It. J. 133; 15 A. L. J. 1471 
(1917) M. W. N. 193; 21 C. W. N. 442; 23 C. It. Ji 
220; 2X M. h. T. 222 (P. C.). _ 

*St» Hun00man Parsed Panday ▼.'AlussmmUf 
Bab0ope Menraj Koonwtra§, 6 M, J. A, 393 
at p'; 421.—|JW]. 
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the father of the familycannot be executed 
against the whole of the joint family prop¬ 
erty, if the*debt in respect of which the 
judgment has been obtained was a debt 
incurred for illegal-/or immoral purposes. 
In every other event it is open to the exe¬ 
cution creditor to sell the w r hole of the 
estate in satisfaction of£tbe judgment ob¬ 
tained against the father alone. " The 
father against whom the decree w r as obtained 
was still alive at the date of execution 
proceedings in this case. Now', it is very 
significant to observe that there is no explicit 
pronouncement of dissent in Sahu Ram’s 
ease (i) from the earlier judgments of the 
Privy Council if it was intended to lay down 
the law for future guidance that the liability 
of the sons does not arise during the life¬ 
time of the father and their shares in the 
ancestral property cannot be proceeded 
against so long as the father is alive. 

The Privy Council case ol Sahu Ram 
Chandra v. Bhup Singh (i^ has been con¬ 
sidered in tlie case of Vmjatuimpati Peda 
Venkan.ia v. Vadlamannati Sreenivasa 
Deekshatulu (6) and it was theie held 
that this case does not overrule the 
long line oi decisions as to the right 
of the creditoi to a Hindu father to 
sue the father aud the sons for 
an antecedent debt incurred by the father 
for purposes neither illegal nor immoral 
and to attach and to bring to sale the 
interest of the sons as well as of the father 
in the execution of the decree in such a 
suit, aud Kumaraswami Sastry, J., said: 

The decision in Sahu Ram's case (i) 
makes it clear that it is the primary 
duty of the father to pay debts 
incurred by him not for any family 
necessity but for his own purposes and that 
the p ous duty or; the son, assuming that 
-it arises at all during the lifetime of the 
father, arises only if his father’s ..hare or his 
self-acquisitions are insufficient to meet 
tile debts." • Sahu Ram's case (r) 
has again been d scussed in Hannuini 
Kashinath Joshi v. Ganesh AnnaH 
Pujart (7). It was held i a this case 
that the shares of the sons in the ancestral 

. (6) 43 lad. Cas. 225 ; 41 M. 136; 33 M. L. J. 

919; 22 M. L. T. 3341 6 W. 649; (1918) M. W, 

N. 55* 

(7) Ind. Cas. 6i2j 43 B. 612; 21 Bom. I,. Rw 
4J5 ; ' 
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property could be attached and sold during 
the liietime of the lather for the satisfac ~ 
tion of his personal debt not tainted with 
illegality or immorality. Justice Shah at 
page 628* of Lis jug meat, observed, "That 
the main point in Sahu Ram's 

ease (1) related to the ante¬ 

cedency of the mortgage-debt, the debt 
not having beea incurred prior to or inde¬ 
pendently of the mortgage. Undoubtedly, 
this point is decided and the conflict of 
decisions on that pc intis settled. But 
tlieie was no question ir. that case if the 
remedy of a decree-holder during the life¬ 
time 01 the fat! er and the judgment cannot 
betaken as deciding this point." There is 
a natural reluctance tc hold that th^ effect 
of the judgment in Sahu Ram’s case (1) is to 
override in effect tl elaw tl at has prevailed 
for over 40 years, the more so as there is 
nc express in die at on in the jugment to 
that effect and if the judgmentis to be taken 
as overriding the current of decisions hither¬ 
to in force, it must result in a serious shock 
to the right of creditors w r bo have been act¬ 
ing on the faith of these decisions evtr 
since 1874 w'hen the case of Girdharee LaU 
v. Kantoo Lall (3) was decided. No doubt, 
previous to tl e judgment in this last case 
by the Privy' Council, it was considered 
as pointed out in the case of Laljl Satol 
v. Fakir Chand (8): "That the pious 
duty of paying the lathei’s debfs did not 
ar se until after his decease, and that by 
the judgment of the Privy Council it had 
been established that it was the pious duty 
of the son to pay his father’s debts out of 
the ancestral estate even in the father’s life- 
time, " and in the view of some of 
the Judges the law as it stood anterior 
to the judgment of the Privy Council in 
Girdharee Lad's case (3I was more in accord 
with the law as propounded by the Smriti 
writers and their commentators. 

Now, as far as the case before me is con¬ 
cerned, it appears to me unnecessary to 
discuss the question whether the 
judgment of the Privy Council in Sahu 
Ram's case (1) was mainly confined to 
reconciling tie divergence of opinion 

in the various High Courts as to the 
; (8) 6 C. 135; 7 C. L. R. ‘->71 3 Dec. (w. S.) 
89. . 
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true meaning and scope of “ antecedent which can be used, as it is indicative 
debt ’* in the Hindu Law or whether it and descriptive of every possible intercut 
was intended to lav down the* law for our which a part) can have. Now, by set - 
guidance as to tie exemption of the sen’s ticn 28 of Provincial Insolvency Act of 1920. 
liability tor his lather’s debts in thelattei’s corresponding with section 16 of the Proun- 
lifetime, for the Privy Council appears cial Insolvency A^t of 19°/, clause (2) states 
to have restricted this exemption to cute; that: “On the making of an ordei of adju- 
where there is a possibility of the father pay- dication the whole of the property of the 
ing of his debts before his death or where insolvent stall vest ir the Court or in a 
after his death theie may be ample personal Peceiver ” and the only restriction that is 
estate belonging to the fatter himself out introduced is by clause (5) of section 28 
of which the debt may be discharged, that the property of the insolvent shall 
and it may be argued tl at this possibility' not include any property which is exempted 
discharges a Mitaksbara son fioiu the by the Cede of Civil Procedure or by 
pious obligation to pay the debt of his father anY other enactment for the time being in 
whether it 1 as been incurred for a family force from liability to attachment and 
necessity or not. But in the present case sale in execution of a decree. Mr. India 
the father has been adjudicated an insolvent contended that the power of the father 
aud this normally excludes the possibility to dispose of tie ancestral property could 
of his discharging his liabilities or of the not be transferred to the Official Re¬ 
possession of personal estate sufficient ceiver but in the case if FaHrchand 
to discharge them. Therefore, as the debts Motichand v. Motic'iand Hurruckchand 
were not incurred for illegal or immoral (10) it was held that, “Under tie Mitak- 
purposes, and the father is unable to dis- shara Law a father has the right to dispose 
charge them out of his personal estate, the 0 f his son's interest in ancestral immove- 
pious obligation rests on the sons to dis- able estate for the payment of his own 
charge their father’s debts even in the debts not contracted for immoral purposes; 
lattei's lifetime. and a vesting order, made undei sec- 

The question now arises, did the prop- tion 7 of the Indian Insolvency Act, \ests 
erty in suit vest in the Official Receiver that right in the Official Assignee who 
or. Motumal being adjudicated insolvent and, can> therefore, give a good and complete 
if so, wl at is its effect on this suit ? But title to such ancestral immoveable estate 
before answering this question it is neces- to a pucliaser. A substantially' similar 
sary to consider whether the father's conclusion was arrived at in the cafe of 
power of disposal of ancestral property Jagabhai Lalubhai v. VijbJmkandas Jag - 
for his antecedent private debts not beng jivandas (11) and the piirciple ol both 
of an immoral character falls within the these cases was approved and followed 
purview of ^ the definition of the word j n the case cf Rangayya Chetti v. Thant - 
“property” as explained in sect'on 2 kachalla Mudali (12). No doubt, these cases 
clause '(d) of the Provincial Insolvency were decided under the Indian Insolvency 
Act. The word "property ” has not been Act, but I can conceive no distinction in 
defined but is said to include any property pr i uc ipi e as to the applicability of therule; 
over which or the profits of which any ajl d in the case cf Harmukh Rai- 
person has a disposing power which he Munna Lai v. Radha Mohan (13) a 
may exercise for his own benefit, thus cei- Divisional Bench of the lahoie High 
tainly rendering the meaning of the word Court held in a caseto which the Prg- 
very comprehensive. Equally, the term v ; nc i a l Insolvency Act applied that under 
property is not defined in the Transfer the Mitakshara Law father has the right 
of Property Act but in the Pull Bench to dispose of tis son's interest in ancestral 
case of Ram Shankar v. Ganesh Prasad j mmo ve a ble estate for tlie payment of 
(9) it was described as a word of very com- ((10) 7 B. 438; 8 Ind. Jur. 93: 4 Ind - Dec * ( N - s -) 
prehensive meaning and reference was made 294 

to l<ord Lang dale’s description of it as being (11) 11 B. 37; 6 Ind. Dec. (n. s.) 24. 

“the most comprebenshe of allffterms (12) 19 M. 74; 6 ind. Dec. (n. s.) 757. 

(9) 29 A. 385; 4 A. Jh. J. 273; A. W. N. (1907) (13) 54 Ind. Cas. 93*; X ? I9; IO * 

971 2 M, I*« T^24$ (F, B.), - - 1 . P. W, R. 19x9. 
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his own debts cot coutracted for immoral 
purposes and s'ch interest, therefore, is 

‘ property ” within the meaning of section 
3 clause («) of tl e Provincial Insolvency 
Act and on the father being adjudged 
insolvent vests in the Receiver. This latter 
case is on all fouis with tie case will 
which I am concerned. In my opinion, 
therefore, the shares of the plaintiffs in 
the property ic suit aie effected by the 
vesting order consequent on the adjudi¬ 
cation of theii fatl er Motumal as insolvent 
aud tie property- in suit has wholly vested 
in the Official Receiver. The result, there¬ 
fore,^ that tl c plaintiff’s suit is unmaintain¬ 
able and must be dismissed but tie parties 
are to bear their own costs in the circum¬ 
stances of this case. 

w. c. A. Suit dismissed. . 


PRIVY COUNCIL. 

Appeal from the Oudh Judicial 
Commissioner’s Court. 

March 6, 1923. 

Presents — Lord Aktinson, Sir John Edge 

and Mr. Ameer Ali. 

Mirza ABID HUSAIN KHAN and 
another—Appellants 

versus 

AHMAD HUSAIN and others—Respond¬ 
ents. 


the annuity which is sought tjberec^er- 
not to the value of the property upon 
which that annuity' of Rs. 125 is charg¬ 
ed. Their. Lordships think it right to 
call attention +o the fact that the deci¬ 
sion in the case which has bee j referred 

to, Radha Krishna Ayyar v. Sundarar 
swamier (1), apparently proceeded upon 
a supposed admission, which admission 
it new appears was really not made. In 
that case, t 0 j, the rent was Rs. 1,500 odd 
per annum ..and there was nothing incon¬ 
sistent or irrational in holding that the 
value of that rent was over Rs. 10,000. It 
was not seven years’ purchase; whereas it 
is impossible that the annuity about which 
the controversy in this case has arisen can 
be worth Rs. 10,000. Their Lordships 
are, therefore, of opinion that the appeal 
is imejmpetent and they will so humbly 
advise His Majesty . The appellants will 
pay the costs of the appeal. 

w. c. a. Appeal dismissed. 

Solicitors for the Appellants:—Messrs* 
Watkins and Hunter. 

Solicitors for the Respondents:—Messrs. 
T. L. Wilson and Co. 

(1) 74 Ind. Cas. 584; 49 I. A. 211; 45 M. 475; 

* 6 £ W. 18; 31 M. L. T. 31; 43 M. L. J. 323:27 
C. W. N. 1; (1922) A I. R. (P. C.) 257; 20 A. L. J. 
937 : 36 C. L. J. 450 (P. C.). 


Civil Procedure Code (Act V of iyo8), s. no, 
applicability of—Suit for recovery of annuity — 
Value for purpose of appeal, how calculated. 

The value of the subject-matter in dispute for 
the purposes of an appeal to His Majesty in Coun¬ 
cil In a suit to recover an annuity is, under section 
no of the Civil Procedure Code, the annuity 
which is sought to be recovered, not the value of 
the property upon which that annuity is charged. 

Radhaknshna Ayyar v. Sundaraswamier, 74 
Ind. Cas. 584; 49 1 . A 2x1; 45 M. 475; 16 L. W. 

l8j 31 M. L. T. 31; 43 M L. J. 323; 27 C. W. N. 1; 
(1922) A. I. R. (P. C.) 257J 20 A. L. J. 937: 36 
C. L. J. 450 (P. C.), referred to. 6 

Appeal from the judgment of the Oudh 
Judicial Commissioner's Court. 

Mtssrs. De Gruythcr, K. C., and E. B. 
Raikes, for the Appellant. 

Mr. W. Wallach, far the Respondents 

JUDGMENT. 

Lord Atkinion In this case the annuity 
which is sought to be enforced is C nlv 
Rs. 125 per annum. By no reasonable 
method of valuation can an annuity tf 
Rs. 125 per annum be worth Rs. i 0 ,ooo. 
The 110th J section^ of* the Code otyCivii 
Procedure, 1906, applies to the value of 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 611 of 1922. 

July 10, 1923. 

Present: —Mr. Justice Kanbaiya Lai.; 
Musammat ALTAFAN-- Plaintiff 
—Appellant 
versus 

IBRAHIM —Defendant—Respondent. 

Muhammadan Law—Marriage — Impotent per¬ 
son, definition of—Suit for cancellation of marriage 
— Wife, what must establish — Procedure—Expert 
evidence, value of—Finding based on opinion of 
experts, whether conclusive—Second appeal. 

According to Muhammadan Law, a person 
is said to be ‘impotent' if he is unable to have 
connection with a woman, though he has the 
natural organ ; or if he is able to have connec¬ 
tion with an enjoyed woman, but not with a 
virgin, or with some women but not with otl ers. 
Whether the disability be by reason of disease, 
or weakness, or original constitution, or advanced 
age or enchantment, he is still to be accounted 
in polcnt with respect to her with whom he cannot 
have connec ion. [p. 5 5, col 1.] 

Baillie's Muhammadan Law.Vol. I, p. 347, 

referred to. _ .. 

The right of a wife totyleim^a juoicialjdivorce 

on the ground cf hef husband^ impotency 
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contingent on her succeeding to establish that 
she did not know of his irapotency at the time 
of her marriage, and that it has not since then been 
removed j but the divorce must remain suspended 
for a year after the decree in order that it might 
be ascertained whether the defect is removeable, 
[p. 5°5. col. 2.] 

Wilson's Muhammadan Law, 5th Edition, 

p. I 45 - 

A. v. B., 21 B. 77; 11 Ind. Dec. (n. s.) 54. relied 
upon. 

A finding based on the opinion of experts is 
not necessarily a finding based on facts proved 
or directly demonstrated and may be interfered 
with in second appeal, [p. 505, col. 1.] 

The opinions of experts are relevant but not 
conclusive as to matters to which they relate 
and where they materially differ, their value and 
: ufficiency may legitimately form the subject 
of consideration and scrutiny despite the accept¬ 
ance of any one of them by one Court or another, 
[p. 50s, col. 1.] 

Plaintiff sued for the annulment of her marri¬ 
age with the defendant alleging that he was 
impotent and that she came to know of this fact 
after her marriage. It appeared that she had 
lived with him for about six years but that her 
hymen was intact and there were also other signs 
of virginity. On the other hand, the medi¬ 
cal evidence showed that the defendant was potent 
and quite fit for sexual intercourse: 

Held, (1) that as the hymen was intact and there 
was nothing to show that the physical conditions 
of the hymea were of an abnormal character, 
very strong evidence was needed to rebut the 
presumption which arose from that state of things 
against the consummation of the marriage by the 
husband in spite of the wife having lived with 
him for about six years ; [p. 504, col. 1 ] 

(2) that a prima facie case having been made 
out the plaintiff was entitled to a decree nisi for 
the annulment of her marriage with the defendant, 
but that the decree would not be made absol te 
till a year l.ence during which period the plaintiff 
would allow full access to the defendant to exer¬ 
cise his marital rights; [p. 505, col. 2.] 

(3) that if after the expiry of 1 he above period she 
satisfied the Court that her husband continued 
to be impotent, the decree would be confirmed, 
[p. 5° 6 . col. 1.] 

Second appeal from a decree of the 
District Judge, Aligarb, aated the 15th 
February 1922. 

Mr. M. A. Aziz, for the Appellant. 
Messrs. Iqbal Ahmad and Panna Lai, 
for the Respondent. to 

JUDGMENT. —This and tl connected 
appeal arise out of a suit brought bv the 
husband for the restitut on of conjugal 
rights and another brought by his wife for 
tie annullment of her marriage with h : m. 
They were married on the 15th May 1914 
when the woman was 13 years old and tie 
husband about three or four j r ears older. 

The woman liy^d th e house of hex hus¬ 


band for about six years ; but owing to 
subsequent differences she came away from 
his house and has been living wih er 
parents since Her affegat : on is, that htr 
husband was impotent and that she came 
to know of that fact after her marriage, 
A certain amount of m dieal evidence was 
examined on eitlnr side. On a considera¬ 
tion of that evidence the Court of first 
instance came to tlie conclusion that 
the husband was impotent and lhat that 
fact was not known to the wife when si e 
was married. The lower Appellate Court, 
however, thought tl at the medical evidence 
produced by the husband was entitled 
to a greater weight and it decreed tie 
claim brought by the 1 usband for conjugal 
ri hts and aismissed that brought by the 
wife for the annulment of the marriage. 

The medical evidence adduced by the 
woman consisted of two Lady Doctors, 
one of Wi.om Miss Massey, is an 
Assistant Surgeon in charge of the 
Dufferin Hospital at Aligarh. Her state¬ 
ment was that sle examined the girl 
on the 13th July 1921 and she thought 
that she was a virgin, as her hymen was 
intact. She admitted tlat the presence 
oi tl e hymen was not a conclusive proof 
of virginity in every case, but she explained 
that the by men of this worn tn was complete 
and not torn in any way and that there 
were no symptoms, such as exist in rare 
cases, w- ere, in spite of cohabitation, the 
by men remains unaffected. The other Lady 
Doctor, who was examined, was M ss Bakhsli 
iji charge of the Singhara Hospital at 
Hathras. She stated that she examined the 
woman on the 8tb August 1921 and that 
in her opinion she was a virgin and has 
had no sexual intercourse with any man. 
She exammed other parts of her body 
and found that the other symptoms notice¬ 
able were consistent with that opinion. 
On behalf of tbe pla ntiff. Major Barber, 
at one time Civil Surgeon of Aligarh, was 
examined. He testified to his having exa- 
m ned the 1 usband on the 15th June 
1921 and deposeu t .at he founa no physi¬ 
cal or men al defects in i.;m, h.s genual 
organs perfectly formed, and h s general 
health good ; and be thought that be was 
capable of sexual intercourse. Lieut. 
Mathews/. <- who succeeded as Civil Surgeon 
of Aligarh, examined the husband on tbe 
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18th July 1921 and stated -that he was not 
incapac tated by any mental or physical 
disease from having sexual intercourse, 
that he fo : nd no malformation in his male 
organ, and that in his opinion he was normally 
capable of performing the sexual act. He 
further said that the husband had a partial 
erection before him. Lieut. Col. Ilias,, 
another Civil Surgeon of Aligarh, stated 
that he examined the husband on the 
8th September 1921 and found that he 
was potent and qi ite fit for sexual inter¬ 
course. He further said that no disease 
or deformity was found in his male organ 
tlat could incapacitate him from sexual 
intercourse and that the man had an 
erection before him quite full. 

Where there is so much conflict in 
medical opinion it is not always easy to 
find which opinion is to be accepted in pre¬ 
ference to the other. A man may, 
however, be nominally or temporarily 
potent, due for instance to the use 
of certain medicinal drugs or other cause, 
or he may be potent as regards some women 
and not potent as regards his wife. The 
latter fact was acknowledged by the medical 
witnesses, and is also recognised by the 
Muhammadan Law. It is material in any 
circumstance to rote that, accoiding to 
the evidence of the Lady Doctors, the hymen 
of Musumm/t Altafan, the wife in question, 
was intact and there were no conditions 
such as exist in exceptionally rare case'^ 
where continual cohabitation might exist 
and the hymen may yet remain unaffected. 
If the hymen was intact and theie was 
nothing to show that the physical conditions 
of the hymen were of an abnormal character 
very stror.g evidence is needed to rebut 
the presumption which arises from that state 
of things against the consummation of the 
marriage by the husband in spite of the 

wife having lived with him for about six 
years. 

In , *•*“* v - Hayward (i) where, after 
a cohabitation of fourteen years, a woman 

presented a petition for a decree of nullity 
of marnage on the ground of the man's 
impotence and the report of the Inspectors 
and the medical evidence showed that the 
woman was virgo Intacta et apta viro 

(1) (1866) 35 h. J. p. & M. io 5 . 


[1923 


and there was no apparent defect or mal¬ 
formation in the man and the Trial Court 
was satisfied that the marriage had 1 ever 

e f n completely consummated but was 
not satisfied that the non-consummation 

arose from the incapacity of the mar 
it was held by the House of Lords tlat 
he woman was ent tled to a decree that the 

j 1 ^ 1 * j v on tl e ground 

tfiat the cohabitation had been for a much 
more lengthened period than was required 
to raise the presumption against a husband 

and that tl e onus was thrown upon the 
husband either 0 f disproving 7 the facts 
or of showing by clear and satisfactory 
evidence .tl at the result was attributable 
to other causes than his own impotency 

If the hymen is intact (not even lacerat¬ 
ed) the probabilities, except in the case of 
females below the age of puberty are, accoi cl¬ 
ing to Lyons, very strongly in favour ot 
virgin it \; and the inference of virginity 
becomes almost certain, if the membrane 
is normal in position and structure and its 
apperture is of small size and undilateable 
and if, accompanying this condition of 
the hymen, the other signs of virginity 
are present (Lyon's Medical Jurisprudence 
Sixth Edition, page 264). One of the Lady 
Doctors examined has referred in her evi¬ 
dence to these signs of virginity, including 
the condition of the breasts, the vagina 
and the fourchette. 

There was no allegation that the husband 
has had r.o access to the woman. On the 
other hand, the husband stated that he has 
had sexuai intercourse with her on numerous 
occasions. The condition of the hymen, 
however, renders bis story wholly improb¬ 
able. 

It is urged on behalf of the husband 
that the finding of the lower Appellate Court 
is a finding of fact and, however erroneous, 
it ought not to be disturbed ; but a finding 
based on the opinions of experts is 
not necessarily a finding based on facts 
proved or directly demonstrated. It is 
a finding based on aa examination 
and balancing of the opinions and 
views of experts or of the impressions 
produced on their minds by what they 
may have seen, heard, or observed, and as 
in the case of l some species of evidence, 
about custom, the sufficiency of the facts 
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observed or of the inferences or opinions, 
formed can always be examined to ascer¬ 
tain and determine their intrinsic value. 
The opinion of experts are relev an 1 , 
but not conclusive as to the matters to which 
they relate; and where they materially 
differ, as in this instance, their value and 
sufficiency may legitimately form the 
subject of consideration and scrutiny des¬ 
pite the acceptance of any of them by 
one Court or another. 

An impotent person is defined by tie 
Muhammadan Taw as one who is unable 
to have connection with a woman, thougl 
he has the natural organs and a person who 
is able to have connection with an enjoyed 
woman but not with a virgin, or with some 
woman but not wit! others, whether the 
disability be by reason of disease, or weakness 
or original constitution, or advanced age 
or enchantment, is still to be accounted 
impotent with respect to her with whom 
he cannot have connection, (Baillie’s Mu¬ 
hammadan haw, Vol. i,p. 347). The Mu¬ 
hammadan haw provides that where 
such is the case and a woman brings her 
husband before a Judge and sues him, 
demanding a separation on the ground of 
impotency, and the fact whetler the woman 
is an enjoyed woman or a virgin is disputed, 
the case is to be adjourned for a year, and 
if, after the expiry of that year, the woman 
should allege tibat she is still a virgin an 
inspection Ly women is to be ordered,and if 
they should declare her to be an enjoyed 
woman, the word of her husband is to 
be taken with his oath; but if they should 
declare her to be a virgin her word as to 
non-intercourse is to be received without 
oath. The intent*’on obviously is that, 
if such a claim is brought by a wife and 
is contested, an oppunu nity should be given 
to tb e husband to show that the charge 
against himisunfounded or that the alleged 
incpacity is removeable; and tie woman 
should be required to appear again after 
a year before the Judge in order to estab¬ 
lish her claim ^to the relief she asks for 
{Ibid p. 348). If the husband should 
consummate the marriage in the interval 
the petition of the wife requires to be 
dismissed®after the lapse of the period 
fixed by the Judge. If he, however, fail 

in his marital obligation, the wife is 

... •' : - 


entitled to a divorce (Ameer Ali’s Muham¬ 
madan Law, Vol. 1, page 598, and Tayab- 
ji's Muhmmadan Taw, p. 251). 

It is contended on behalf of the appel¬ 
lant that the procedure enjoined by the 
Muhammadan Taw in regard to the disposal 
of such a claim is not obligatory on the 
British Courts ; but the provision afore¬ 
said is intended to operate as a safeguard 
against error or a hasty 01 precipitate, 
annulment of the marriage where 
a removal of the complaint or a dis¬ 
proof thereof is possible and like the pro¬ 
visions relating to the preliminary demand 
requisite to validate a claim for the enforce¬ 
ment of the pre-emptive right, it must be 
treated as an essential part of the Muham¬ 
madan Taw, regulating the annulment 
of marriages. In a similar case in which 

the parties were governed by the Muham¬ 
madan Taw, A. v. B. (2), an interlocu¬ 
tory order was passed, postponing the 
annulment of the marriage for a year in 
order that the parties might be allowed an 
opportunity of resuming cohabitation dur¬ 
ing that period if that was possible. 

The right of a wife to claim a judicial 
divorce on the ground of the impotency of 
her husband iseontingent on her succeeding 
to establish that she did not know of his 
impotency at the time of her marriage, 
and that it has not since then been removed, 
but,as pointed out by Wilson, the divorce 
must remain suspended for a year after 
a decree in order that it might be ascertained 
whether the defect is removeable (Wilson's 
Muhammadan Taw, 5th Edition, p. 145). 

A prim a fa^ie case having been made 
out, the wife can be granted a decree nisi 
which can be confirmed after a year, in 
case the husband, if found to be physically 
unable to perform the marital obli¬ 
gation during the interval ; but she must 
allow full access to her husband at all 
reasonable times whether she is living in 
the house of her parents or elsewhere but 
not outside Aligarh. In view of the 
present litigation, it would be risky and 
undesirable to compel her to leave the 
protection of her parents; and live in the 
house of the plaintiff or his relations. An 
adj oumment of the appeal really can serve 

{2) 31 B. vj\ it In<h Dec< (n. ®.) 5^ 

" A- '‘UUl’d!. V . . * 
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sumption as to nature and extent of powers of 
Municipal Corporation —Ultra vires transaction — 


no purpose, as the final enquiry has to be 
made by the Court of first instance. 

The appeal is, therefore, allowed and 
a decree nisi passed in favour of the pain tiff, 
Mnsammat Altafan, for the annulment 
of her marriage with the defendant, Ibraliim, 
but this decree will not be made absolute 
till a year from this date, during whicn 
period, whether she live - in the horse of her 
parents or elsewhere but not outside 
Aligarh, she shouid allow full access to the 
defendant at all reasonable times to ex¬ 
cel cise liis marital rights as her husband. 
If after the expir}' of the said period she 
satisfies the Court that the husband con¬ 
tinues to be impotent and physically 
unable to perfoim his marital obligation 
she will be entitled to have this decree 
made absolute. But if she fails to do so 
the decree nisi will be discharged and the 
suit will be dismissed. An application for 
the ab.jve purpose will have to be made 
to the Court of first instance, to which 
the suit will be remanded for disposal in 
accordance with the directions above given. 
The costs here and hitherto will abide 
the result. 

M. A. A. & ft. s. l>. Appeal allowed. 

Dccr. e nisi pasted. 

y 
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CALCUTTA HIGH COURT. 

Appeal from Appellate Decree 
No.1173 of I 9 2 °- 
May 31, 1922. 

Present:— Justice Sir Asutosb Mookerjee, 
KT., and Mr. Justice Chotzner. 
AKSHAY KUMAR CHAND— Defendant 

— Appellant 
versus 

The COMMISSIONERS of BOGRA 
MUNICIPALITY— Plaintiff— 
Respondent. 

Bengal Municipal Act (III of 1884), 
ss. 34 . 43 . 44 —Evidence Act (J of 1872b 5. 78 
( 5 )—Lease granted by Chairman of Municipal 
Corporation not sanctioned by Commissioners at 
meeting — Legality—Burden of proof — Admissibility 
of proceedings of Municipal Corporation — Pre¬ 


Receipts of rent, whether validate transaction. 

Under the Bengal Municiapal Act (III of 
1884), a lease of laud belonging to a Municipal 
Corporation granted by the Chairman of the 
Corporation is void unless the lease has been 
sanctioned by the Commissioners of the Corpora¬ 
tion at a meeting, and the burden of proving 
that a particular lease fulfilled the requirements 
of the Statute lies upon the person who asserts 
its legality, [p. 507, col. 1.] 

Jagannath Saha v. Chairman of Berham- 
pur Municipality, 4 Ind. Cas. 55; 9 C. L. J. 286, 
followed. 

Under sub-section (5) of section 78 of the Evidence 
Act, proceedings of a Municipal body in British 
India may be proved by a copy of such proceedings 
certified by the keeper thereof, [p. 507, col. 2.J 

Where a Corporation is constituted by a Statute, 
all persons and Corporations are presumed to know 
the nature and extent of its powers. Tp. 507, col. 2.] 

Macgregor v. Dover & Deal Railway Company , 
(1852) 18 Q. B. 618 at p. 631; 7 Railw. Cas. 227; 
22 L. J. Q. B. 69; 17 Jur. 21; 19 E. T. (o. S.) 316; 
8 S R. U. 715; 118 E. R. 233, followed. 

Where a transaction of lease entered into by the 
Chairman of a Corporation is ultra vires under the 
law, it cannot be validated by ratification by reason 
of the Corporation having received rent for any 
length of time under it. (p. 507 col 2.] 

Appeal against decree of the Sub¬ 
ordinate Judge, Bogra, dated the 8tb 
March 1920, affirming that of the Munsif, 
Bogra, dated the 23rd July 1919. 

Bab us Sarat Chandra Roy Chowdhury 
and Indu Bhusan Roy, for the Appellant. 

Babu Atul Chandra Gupta, for the Res* 
pondeiit. 

JUDGMENT. —This is an appeal bv 
the defendant in an action in ejectment. 
The disputed land was the subject-matter 
of a lease granted by the Chairman of the 
Municipal Corporation at Bogra to the 
appellant on the 28th April 1909* The 
document was registered on the i8tb 
August 1909. The defendant went into 
occupation of the land and paid rent to the 
Municipality for a period of six years. 
On the expiry of the term of the lease 
the Municipality requested the defendant 
to vacate the land, but he insisted that 
the lease included a covenant for renewal 
which entitled him to continue in occupa¬ 
tion. Thereupon the present suit was in¬ 
stituted on the 19th December 1918. The 
Courts below have decieed the suit or the 
ground that the lease granted by the 
Chairman was void, as such lease could have 
been granted only by the Comissioners 

at a meeting. 
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One of the questions in controversy 
in the Trial Court was, whether there was 
in fact a Resolution of the Commissioners 
at a meeting for the grant of this lease.The 
book which contains the minutes of the 
meetings of the Commissioners was pro¬ 
duced and no Resolution could be traced 
theiein. In these circumstances, the 
Courts below have inferred that there 
was in fact no Resolution to grant the lease 
adopted by the Commissioners at a meeting. 
The concurrent decisions of the Courts 
below have been challenged before us o i 
two grounds, namely, first, that the Court 
of Appeal below should have i eld that the 
burden lay upon the Municipality to es¬ 
tablish that lie lease bad been granted in 
contravention of the Statute and that 
the Municipality’ 1 ad failed to discharge 
this burden; and, secondly, that as rent 
has been received by tiie Corporation on 
the basis of tie lease for a term of six 
years, the lease has been ratified by the 
Commissioners. In our opinion, there is 
no foundation for either of these conten¬ 
tions. 

Section 34 of t’ e Be gal Municipal Act, 
1884, provides that the Commissioners 
at a meeting may sell, let, exchange or 
otherwise dispose of any land not required 
for their purposes. Section 44 then provides 
that the Chairman shall, for lie transaction 
of business connected with the Act, or 
for the pi rpose of making any order autho¬ 
rised tl ereby, exercise all the powers vested 
by tie Act in the Commissioners. If this 
stood by itself it might Lave been interpret¬ 
ed to cover a case within the scope of sec¬ 
tion 34. B.,t the proviso to section 44 
ordains that the Chairman shall not act 
in opposition to or in contravention of 
any order of the Commissioners at a meet¬ 
ing 01 exercise any power which is directed 
to be exercised by the Commissioners 
at a meeting. The grant in this case by 
the Chairman would be void, unless the 
lease bad been sanctioned by the Commis¬ 
sioners at a meeting. The buroen clearly 
lies upon the defendant to establish that 
the requirements of the Statute were ful¬ 
filled. He has failed to discharge that 
buroen. In the normal course of events 
the Resolution adopted at a meeting of 
the Commissioners must be recorded j 


and section 43 provides that minutes o.‘ 
the proceedings of a meeting of tie Com¬ 
missioners shall be entered in a book to be 
kept for the purpose and shall be signed 
by the Piesident of the meeting, and sued 
book shall be open to ti e inspection of the 
tax-payers. Uiulei sub-section (5; of section 
78 of the Indian Evidence Act, proceedings 
of a Municipal body in British India may 
be proved by a copy of such proceeding 
certified by the keepei thereof. The minute 
book has been produced and there is no 
trace of a Resolution on the subject. Con¬ 
sequently, the position is tlat there is no 
valid lease as was held in the case of Jagan- 
71 a th Saha v. Chairvmi oj Ber ham-bur 
Municipality (1). 

On behalf of the appellant, a greivance 
was made that a stranger in his position 
could not be expected to be acquainted 
with tie nature and extent of the powers 
of Municipal Corporations. There is 
clearly no force in this contention. As 
was explained by Alderson, B, in Macgregor 
v. Dover & Deal Railway Company (2) 
where a Coqioration is constituted by a 
Statute, all persons and Corporations 
aie presvmed to know' the nature and ex¬ 
tent of its powers. It was open to the 
defendant at the time when- he took the 
lease, to make his position safe-by insist¬ 
ing upon a copy of the .Resuluti.on.oi the 

Comm ssioners ati^a" meeting! if such 
Resolution was ever adopted. It has- finally 
been contended that as a rent was 
paid by tie defendant to the Cbjporation 
for a period of six years, there was rati¬ 
fication by the Commissioners. There is 
no foundation for this contention. The 
transaction was ultra vires and could not 
be validated by ratification in the manner 
suggested. 

We are consequently of opinion that the 
decree made by the Subordinate Judge 
is correct and this appeal must be dis¬ 
missed with costs. 

M. D. j. & w. c. A. Appeal dismissed . 

(1) 4 Ind. Cas. 55; 9 C. L. J. 286. 

(2) (1852) 18 Q. B. 618 at p. 631 1 7 Railw» 
Cas. 227; 22 L. J. Q. B. 69; 17 Jut. 21; x 9 I,. T. 
(o. 3 .) 316; 88 R. R. 71 5; xi8 E. R. 233. 
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NENA OJELA V. PARBHU DUTT OJHA. 

PATNA HIGH COURT. 

Appeal froth Original Decree No. 192 

of 1920. 

June 7, 1923. 

Present: —Justi:c Sir Jwala Prasad, Kt., 

and Mr. Just’ce Ross. 

NENA OJHA AND OTHERS- 

Defendants-- Appellants 

7 t.rsus 

PARBHU DUTT OJHA and another - 
Plaintiffs— Respondents. 

Hindu Law — Joint family—Prr sumption 

— Separation , proof of — Receiver, necessary 

conditions for—Effect of re-union — Members, 
whether bound by act of manager—Property ac¬ 
quired during separation, whether becomes joint 
after re-union. 

The natural presumption of the Hindu Law is 
in favour of a family being joint and the burden 
of proving separation lies on the party alleging it. 
[p. 510, col. 2.] 

For a re-union two tilings are essential; firstly, 
that one can re-unite with his father, brother 
or paternal uncle ; and, secondly, that the re¬ 
union must take place after separation, so that 
the parties seeking to re-unite must have separated 
before the re-union, [p. 515, col. 2.] 

Basanta Kumar Singha v. Jogendra Nath 
Singha, 33 C. 371; 3 C. L. J. 98; 10 C. W. N. 236, 
followed. 

To constitute a valid re-union the parties 
should not only live in one mess and in one 
place and like one family, but they should again 
join each other’s share of the property and 
remain in possession, [p. 517, col. 1.] 

The effect of a re-union is to place the united 
co-parceners in the same position as they would 
have been in, had no partition taken place and the 
property of the united members stands on exactly 
the same footing as that of members who have 
always been undivided so that, upon the death 
of any one of the re-united members, his share 
will pass by survivorship to the remaining members 
and will not get into the hands of any undivided 
member so long as there are undivided members 
in existence. Tp. 515 col. 2j p. 516, col. 1.] 

All members of a joint Hindu family, whether 
minor or adult, are bound by the act of the manager 
or karta of the family unless they prove that 
the harta entered into transactions which were 
prejudicial to their interests and not for their 
benefit, [p. 519. col. 2.] 

A property acquired during the separation by 
a member of the family will be presumed, after the 
re-union, to have been acquired out of the funds of 
the joint estate and the re-united members will 
be entitled to a share in it. jp. 519, col. 2.) 

Prankishen Paul Chowdry v. Mothooramohun 
Paul Chowdry, to M. I. A. 403*5 W. R. P. C.n; 1 
Suth. P. C J. 609; 2 Sar. P. C. J. 164; 19 E. R. 
1025, followed. 

In a suit for partition it appeared that there 
l*ad been a separation but subsequently the 

£ lain tiff and defendant, two brothers, had entered 
ito an agreement whereby they had agreed to 
live together and to hold the property is certain 
specified *h«r« * 
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Held, that there was no re-union in the sense 
that the two brothers became co-parceners -of a 
joint Mitakshara family, [p. 517, col. 2.j 

Appeal from a decision of the Subordinate 
Judge, Second Court, Muzaffarpur, dated 
the 29th March 1920. 

Messrs. S. K. Mitya and S. C. Mitra, 
for the Appellants. 

Messrs. L. N. Singh and Parmeshwar 
Dayal, for the Respondents. 


JUDGMENT. 

Jwala Prasad, J.— This appeal arises out 
of a suit for partition between the members 
of the same family. The following geneo- 
logy will show the relationship of the 
parties: — 

GO PAL OJHA, 

(died in 1313) (1906) 
at the age of 80 


NenaOjha Prabhudat Brahinadat Karamdat 


defendant Ojha 
No. 1 plaintiff 
No. 1 


Ojha Ojha 

died in 1302 died in 1308 
(1895; leaving (1901) leaving 
hiw widow two widows 


Biswanath 
Ojha 
plaintiff 
No. 2. 


Jagatarni 
Ojha jn 
alive. 


Phoolbati 
Ojhain alive 
and Jogmaya 
Ojhain and a 
son Dhirajya 
Nath Ojha 
(who died 
childless). 


Kishore Ojha 
defendant 
No. 2. 


Hamandan 

Ojha 


PancLanand Ojha Jianand Ojha 
alias alias 

Babhan Ojha ' Bhona Ojha 
minor minor 

defendant No. 8. . defendant No. 9. 


Mahabir 

Ojha 

defendant 
No. 4 


I 


Chhote Lai Ojha 
alias 

Sitanand Ojha 
minor 

defendant No. 10 


Chanu Lai Ojha 
minor. 

defendant No. xr. 


_1 


£ulanandan Ojha Tula* and Ojha Gunanand Ojha 
a ias defendant defendant 

Babaji Ojha No. 6 No. 7 

defendant minor. . minor. -j 

No. 5 . . * - cell 

1 mltlOTa •" 
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Prabhu Datt Ojha (plaintiff Iso. i) and 
Nena Ojha (defendant No. i) are brothers. 

Plaintiff No. i is the father of plaintiff No. 

2. Defendants Nos. 2 to 4 are the sons 
and defendants Nos. 5 to n are the grand¬ 
sons of defendant No. 1. These defendants 
Nos. 1 to 11 are the principal defendants 
first party in the case. 

Shorn of the details the plaintiff’s case 
as laid in the plaint is that Gopa! Ojha, the 
common ancestor of the lamily, had four 
sons: Nena Ojha, defendant No. 1, Prabhu 
Dutt, plaintiff No. 1 and Branmadatt 
Ojha and Karamdat Ojha. They were all 
members of a joint Mitakshara family of 
which Gopal Ojha was the karla. Brahma- 
dat Ojha died while be was a member of 
the joint family, in 1302 (1S95); similarly, 

Karamdat Ojha died in 1308 (1901*). 

The former left a widow Jagatarini Ojhain 
who is alive, and the latter two widows 
Plioolbati Ojhain (alive) and Jog may a 
Ojhain and a son Dhairajya Nath Ojha 
who died childless. The surviving members 
of the family continued to be joint. Gopal 
Ojha died in i 3 I 3 (19°6) and on his death 
the plaintiff ana the defendants 

first party came into possession of the entire 
joint family property by survivor¬ 
ship. Nena Ojha from the lifetime of his 
father (Gopal Ojha ) being the eldest son 
acted as the harta of the jont lamily of the 
plaintiffs and the defendants first party 
and from time to time acquired properties 
with the joint family fund. The plaintiffs 
have got half share in the properties des¬ 
cribed in Schedules I to VI. On 21st 
November 1914, the aetenaant No. 1 being 
a shrewd and cunning man and taking 
advantage of the simplicity 01 plaintiff No. 

-igotan ekrarnama (Exhibit 2) executed 
by plaintiff No. I stating that it was a 
-MakhUarnama. and that it would be neces¬ 
sary to enable defendant No. 1 to look after 
‘ he interest jf the family during the Survey 
.and Settlement Operations, and the plaintiff 
having confidence in defendant No. 
idid not acquaint himself with the contents 
^ the document and signed and executed 
tbe same believing it to be a Mukhteamama-, 

»at recently taking advantage of his 
managemen*, defendant No. 1 began to 

30int famfl y properties without any 
.ram it \r necessity ' * J 


5'og 


thought it wise to become separate fr-aii 
the defendant first party ana asked defendant 
No. 1 to partition bis half share and to 
render an account of the receipts and dis¬ 
bursements during theperiod of his manage¬ 
ment, that the defendants refused to parti¬ 
tion stating that the plaintiff's share amount¬ 
ed to i~4th of the family properties and 
referred to the said ekrarnama of the 21st 
November 1914 as having been executed 
by the plaintiff; that tl e plaintiff then 
took a copy of the document from the Re¬ 
gistration Office and came to know of the 
fraudulent recitals therein, cnJ hence the 
plaintiff instituted the suit for partition 
bv filing bis plaint on 1st February 1919, 
claiming partition of the properties by 
metes and. bounds and to have khas pos¬ 
session thereof to the extent of 8-annas 
as his share in the properties. 

Defendants Nos. 12 and 13 are defendants 
second part}’ and have been impleaded on 
the allegation that defendant No. ihasexe- 
cuted two kobalas in their favour without 
any legal necessity with regard to the prop¬ 
erties in Schedule VII and property No. 7 
in Schedule II, respectively. These defend¬ 
ants have not entered appearance in the 
case. The defendants Nos. 14 and 15 
are alleged to be the farztdars of some of 
the properties in suit. Defendant No. 14 
has filed a separate written statement 
admitting that he is the farzxdar of defend¬ 
ant No. 1 with respect to one property 
and of defendant No. 4 with respect to an¬ 
other, the former belonging to the family 
of the defendants first party and the latter 
exclusively to defendant No. 4. Defendant 
No. 15 has not entered appearance. De¬ 
fendants Nos. 3 and 4 have filed a joint 
written statement to the same effect as the 
written statement of their father, defend¬ 
ant No. 1. The guardian ad litem oi the 
minor defendants Nos. 4 to 11 has filed a se¬ 
parate written statement on the same lines. 
Thus, the written statement of defendant 
No. 1 is the chief defence in the case. He 
pleads limitation and want of cause of action. 
His material allegations are inter aha that 
plaintiff No. 1 became separate in 1305 
(1898) from his father Gopal Ojha and 
his brothers Nena Ojha, defendant 
No. 1, and Karamdat Ojha, Brahma- 


* • 


income therefrom 


thenSout of the family propectie* 
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erties in village Pot a and some hr it lands 
representing liis 4-annas share and began to 

live with bis family at Puta where he used 
to live even from before his separation 
and partition: that he Lad no concern with 
other properties of the family, which fell 
to the share ot defendant No. 1 and his 
brother Karamdatt Ojha; that the sons oi 
defendant No. I acquired properties with 
their own private funas which are in their 
separate possession as their kosal (self- 
acquired) properties; that the properties 
which defendant No. 1 sold to the defendants 
Nos 12 and 13 were his own private proper¬ 
ties’ with which the plaintiffs have no 
concern whatever. In his written state¬ 
ment the defendant further relied upon 
the ekrarnama (Exhibit 2) in support or 
the separation of plaintiff No. 1 and the 
allotment of the aforesaid properties in vil¬ 
lage Vot.. and the brit lancis as his share, 
stating that it was executed by plaintiff 
No . 1 of his own free will ana choice 

wit.j a view to become united with defend¬ 


in’ the pleas taken by the defendants, 
nine issues were framed in the Court below. 
Issues Nos. 1 to 3 and 7 were decided in 

favour of the plaintiffs and they no longer 
arise in this appeal. The remaining issues 

are as follows . , 

“ 4 Whether plaintiffs form members 

of a joint Hindu family with the defendants 

first party alleged by the plaints? 

Are the plaintiffs entitled to the partition 

prayed for ? ,. 

“5 Whether there are any properties 

ioint ’amongst the plaintiffs and defend¬ 
ants first party, what are the properties liable 
to be partitioned and what is the share of 

the plaintins in the same? ... . 

" 6 Whether the ekrarnama dated 21st 

November 19*4 is fraudulent and void 
as alleged by the plaintiffs? 

“ 8 Whether defendant No. 1 is liable 
. to render account to the plaintiffs ? 

" q To what relief, if any, are the plaint¬ 
iffs entitled V* ^ 

All these issues were decided by the Court 

: below in favour of the plaintiffs. The Court 
‘ below held that tbeplaintiffs and the dcfend- 
. ants were joint in family and properties and 

* that the ekrarnama (Exlibit 2) dated 

* t be 21st November 1914. is f*a\ dulent 

tod'null tad void. Accordingly, the Subor¬ 


dinate Judge decreed the paintiffs* suit 
directing partition of the properties, allot¬ 
ting to the plain tins 8-annas share therein. 
He also directed the appointment J a 
Commissioner to effect partition and to take 
accounts from each party with regaid to 
the pro, ert.es and the karbar in their charge 
from 1313. Aggreived by this decision the 
defendants have appealed to this Court. 

The first question for determination in 
this appeal is as to whether there was 
any separation among the members of tbe 
family as alleged by the defendants. The 
onus to prove separation lies upon the 
defendants, the natural presumption of 
tbe Hindu Law being in favour of the family 
being joint. The parties have adduced 
both oral and documentary evidence. We 
have considered carefully the evidence 
in the case and tbe arguments advanced 
on both sides. Tbe witnesses on behalf 
of the defendants prove that Pr bhudat 
Ojha had been living in Pota foi the 
last several years and ' hat 1 e was exclusively 
in possession of that property, has built, 
a house there where his wife and children 
were residing, and that be seldom came to 
Rupaulia, the ancestral home of the parties, 
and that he ceased to have any connection 
with Rupaulia a n d other properties of the 
family, and he did not receive any income 
of these properties from 1300 to 1304 as the 
Court below found ^D. W.Nn.i). The lower 
Court further found that after tbe death of 
G./pal Ojha in 1313 (1906) the name of the 
plaintiff No. 1 was mutated with respect to 
the Pota properties alone and that of 
defendant No. 1 with respect to 
Rupaulia and other properties. The 
evidence in the case further shows that there 
was a separation in food and mess and 
in the dwelling houses and that the plaint¬ 
iffs and the defendants lave been carry¬ 
ing on separate transactions, acquiring 
properties in their names and disposing 01 
the properties in their se> arate possession 
vide the xarpeshgi deeds, Exlibit F, dated 
15th May 1906, Exlibit C, dated 2ota 
February 1911, Exhibit D, dated 27th 
August 1913, Exhibit A, dated 29th May W® 
and Exhibit K dated 3 r d August 19 18 * 
All these documents show that Prabhuua* 

, was separate in property and had no co- 
sharer. The learned Subordinate Judge* 
has dealt with them in detail so I need no* 
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-refer to them farther. He, however, says 
that they are not in themselves inconsistent 
with the jo'ntness of the family and may 
nave been due to the convenience of the 
parties. The learned Subordinate Judge 
relies upon Exhibit K (i), a mortgage-bond 
dated 19th January 1917, which describes 
the pi a’n tiff Ho. 2 as a “co-sharer malik 
of Rupaulia" and the endorsement of 
the receipt of the principal and interest 
thereon by Prabhudat through the pen of 
Mahabir Ojha, his nephew. This was 
long after the ekrarnama (Exhibit 2) of 
1914 when the re-union took place. The 
previous document showing separation and 
this document showing jointness, rather 
support the recital in Ine ckrarnama which 
will be discussed 1 ereafter. The endorse¬ 
ment in Exhibit 1 dated 25th April 1914 
relied upon by the learned Subordinate 
Judge has been satisfactorily explained. 
The entries in the Revisional Settlement 
of 27th Pebmary 1914, Exhibits 6 ana 6 'a), 
with respect to some lands in Padamkher, 

• showiug the name of Prabhudat, may also 
be due to the Maliks still retaining the name 
of Prabhudat. Exhibit 7 ( a ), judgment in 
a case under section 145 of the Ciiini: al 
Procedure Code, dated 25th Augjsi: 1919, 
goes against the plaintius' case as the 
learned S boidinate Judge says, or jointness, 
but as observed by him much weight cannot 
be attached to it as the crim nal case happen- 
ed during the pendency of the present case. 
Taking the evidence as a whole, it inclines 
considerably in favour 0 f separation and 
subsequent re union. The oral evidence 
also points to the same direction. I need 
not refer to all the witnesses. I would, 
however, refer to only a few ol them. The 
manner i n which the separation took place 
has been stated by the following witnesses 

m w a N° f Jagdhar Pandey 

rEiSi’ I4 jk? ,jhaa Singh (D. W. No. 19) 

and Gajadhar Ojha (D.W.No. 20 ). Jagdhi 

If?** 7 was ^ e of the family before 

° f n ‘ _ No 7 is the pure hit 0 f 

left S f f mly since Prabb udat 

•GajadhJn5S e &nd waS residin S at p o*a . 

° Jls a 1 a S na te of the family 

Mhcthl^hk a 3 a r e 4 ident of Siswa 

aieallcftmn f \ order of ^Paulia. These 
Nena (?hf^T 5 eSSeS reliable. 

Oiha £ Iababir °i ha * Hamandon 

Ojha and Ki shore qjb*. the defendants 


in the case, have also given eviden r e in 
proof of the separation of Prabhuoat from 
the rest of the family. Nena Ojha says: 
"Prabhu at is sepaiate from me from 1305. 
He began to live at Pota since 1300. He 
went there alone at first and his wife went 
to live with him later on. ” He gives 
the reason why Prabhudat separated from 
the rest ol theiamily, thus: “He (Prabhudat) 
w f nted to become separate from us in 1301 
and 1302 as he had no son then. I exe¬ 
cuted a bond in favour of Dhanukdhari, 
my brother-in-law, because l.e wanted to 
give his properties to his daughters. When 
l.e was apprised of tie execution of the 
benaml deed be demanded partition in 1305.*' 
Continuing, Nena Ojha states, “Prabhudat 
wanted Pota properties for himself and 
wanted us t, take other properties. We 
had 15 bighas of malkiat, two-half bighas 
of kash/kan and 7 to 8 bighas of land in zar~ 
peshgi for Rs. 1,000 at Pota. The khatian 
and khewa' and zvpeshgi deeds of t) ese 
lando were with us at Rupaulia and we made 
them over to Prabhudat.’' The reason 
given for Prabhudat’s separation seems 
to beplausablefor he had uo son then and 
l ad only daughters to whom he wanted to 
give his properties which he could not do so 
Ion* as the properties were joint, for, till 
then, he had no specific or defined s ! are 
in the family properties. It is significant 
that the talk of part tion commenced in 
1300-1301 and Prabhudat since then began 
living in Pota. Whereas the actual parti¬ 
tion is said to have taken place in 1305. 
This is important because much is bought 
to be made out of the partit on having been 
stated in the ckrarnama to have taken place 
in 1300, whereas in tbe defendant's evi¬ 
dence it is said to have taken place 
in 1305. At the time of partition, Gopal 
Ojha, tbe common ancestor cf tbe parties, 
was alive. Prabhudat asked Gopal Ojha 
to give him the properties in Pota in lieu 
of bis share and Gopal Ojha told Nena 
Ojha to give Prabhudat the said properties 
in Pota to which Nena is said to have agreed 
and thus tbe partition was effected. No 
reason has been assigned for disbelieving 
tbe evidence of the defendant and bis wit¬ 
nesses. On behalf of tbe plaintiff three 
witnesses came from Rupaulia. They hardly 
seem to be entitled.to any credence. Wit¬ 
ness No. x Basdeo Uimi admits that defend- 
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:ant No. i brought a suit against him for 
-the demolitioii of his house and that there 
were two more cases brought against 
him. Witness No. 2, Srikant Ojta. has 
a greivauce against the defendant inasmuch 
as bis uncle sold some properties to the 
defendant in which he was interested io or 
12 years ago, and Berkhi Kurmi (P. W» No. 
io), a labourer of Mahabir Ojha, brought 
a criminal case against him on behalf 
of Mahabir in connection with which the 
Sub-Inspector of Police bad come to investi¬ 
gate. Witness No. 3. Ramdhari, lives in the 
• Patti of Baijnatb, father-in -1 aw of Bis- 
wa Nath Ojha, plaintiff No. 2. Even tinse 
witnesses admit that the family of Prabhu - 
dat do not live at Raupulia and that 
Prabhudat mostly lives in Pota and manages 
the property there. He is, according to 
the evidence of plaintiff s witness No. 4 * 

PresHent of t» e Chaukidar Punches \n Pota. 

Most of the witnesses on behalf of the 
plaintiffs have come from Pota where 
Prabhudat had great influence and, as ob¬ 
served above, occupied the office of Chau- 
kidari Punch or President. Other witnesses 
from the Patti of Baijnath Thakur have given 
evidence on beh ’-lf of the plaintiffs. We 
have carefully gone through the evidence 
of these witnesses and find that they are 
-either interested or do not seem to know 
much about the family affairs 
.of the parties. Prabhudat examined himself 
in the case. He admits that he remained 
•mostly at Pota for the last io or 12 years 
and before that also he looked after the 
.affairs of Pota for the most part. While 
:he denies that he has a residential house in 
•Pota he admits that he has a dera 
at Pota and that the Chaukidari tax is 
now paid in his name, although he adds 
Jthat he hears of it. He being a Punch 
of the Chaukidari Committee, there is no 
jredson why he did not positively know 
.one way or the other as to the payment 
Jdf the Chaukidari tax with respect to the 
ihouse in question, He admits in his 
evidence that he and the defendants have 
separate transactions and karobar for a 
^ on g time. The fact that the Pota prop¬ 
erty was.in his exclusive possession is 
xoritoborated by the production of khewat 
itom his own possession relating to Pota 
tillage.; This corroborates; the statement 
aft drfcodtfnt Ne»a Ojfca quoted , above 
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that the khatian, the khewat and the zar- 
peshgi deeds of the Pota property and 
hr it lands were made over to Prabhudat 
at the time of partition. He is also corro¬ 
borated by Rijhan Singh who, when asked 
in cross-examination, stated: “ I did not 
see the Punches do anything in connection 
with the partition. Thej were talking about 
papers, such as khatian a:.cl parchas. 
They sc.id that kh'dian and parchas might 
be divided among the parties. In my 
presence the Punches divided the khatians , 
parchas, deeds, bonds, etc., among the 
parties. " Therefore, the production of 
these papers from the custody of the plaint¬ 
iffs proves the mode in which the partition 
is said to have taken place, by the witnesses 
on behalf of the defendants. Much has been 
made by Mr. Lakshnii Narayan Singh of 
the fact that khewat (Exhibit 7) which was 
finally published in 1897 (corresponding 
to 1304) shows the names of the plaintiffs 
as well as the defendants with respect 
to the family properties Rupaulia and that 
of Gopal Ojha with respect to Pota. 
It is said that, had the partition taken 
place in 1300, the names of the parties 
should have appeared in these. papers 
according to the allotments, that is, Pra- 
bhudat’s name should have appeared 
in place of Gopal Ojha in the khewat of 
village Pota and his (Prabhudat's) name 
should have been omitted with respect to 
Rupaulia. It is said that in the ekrarnama 
the partition is stated to have taken place 
in 1300 and, in order to explain the^entries 
in the aforesaid khewat of Rupualia and 
Pota, the defendants have now changed 
the alleged time of partition by stating that 
it took place in 1305 • 1 do not see how the 
aforesaid entries in any way embarrass 
?he defendants. Gopal CJha's name 
was in the Collector's Register D and, accord¬ 
ing to the rules laid down in the Survey 
and Settlement Manual for the preparation 
of the khewat, his na me must have be« 
copied in the khewat from Register D. 
The argument loses much of its force 
when we find that the year 1897 (1304) 
Stated in the khewat and khatian is the 
year, of its final publication, whereas the 
‘ khewats are prepared at the k Jf a * a P"' 

stage wEich takes place at 1 
* of the Survey operations. From the ***** 
pnri stage qp to the preparation. <4 $* 
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Record of Rights and its final publication 
several years generally elapse. Therefore, 
in the absence of any evidence as to when 
the khewat was actually prepared, it is not 
possible to draw any inference against the 
defendants from the ye ,r given in these 
papers. On the other hand, it is significant 
that, after the death of Gopal Ojha in the 
year 1313 (1907), the name of Prabhudat 
Ojha was mutated in place of Gopal Ojha 
in Register D (Exhibit W2) of the 
Collectorate with respect to the Pota 
property on the ground of inheritance Now, 
if Pota was not assigned upon partition or 
separation to Prabhudat, his name alone 
would not have been entered with respect 
to that village in the Collectorate Register 
and the defendants would not have allowed 
their own names to be omitted therefomi. 
The mutation, as stated above, took place 
in 1907-08 seven years before the ekrarnama 
in question was executed, and cert.-inly 
at a time when there was no difference 
or dispute between the parties. Again, the 
ground for mutation being stated there 
to be inheritance (vide column 7 of Regis¬ 
ter D, Exhibit W2) shows th t the j »int 
estate of the family had ceased to exi t 
for no succession by inheritance takes 
place in a joint Hindu family; the prop¬ 
erties pass to the possession of the 
remaining members of the family by 
survivorship. 

I do not think much can be made out 
of the inconsistency in the st tement of the 
defendant as to the time of separation as 
alleged in the ekrarnama and in the written 
statement. It may be, as is suggested, 
that the time of the partition is now changed 
to 1305 in order to meet any inference that 
may be drawn from the date 1897 of the 
final publication of the Survey khewats and 
the khatians. The attempt < f the defend¬ 
ants to improve their case by peculiar 
notions or whims of their own will not 
affect the value of the inference drawn 
from the mutation of the name of Prabhu¬ 
dat in Register B of the Collectorate 
in 1907-08 “by right of inheritance," 
nor will it affect the value of the evidence 
afforded by the recital as to the date of 
partition in the registered ekrarnama 
(Exhibit 2). 

The recital in the ekrarnama to which 
Prabhudat was a party leaves no 

33 


manner of doubt that separation had 
taken place in 1300. P'ablmdat now wants 
to make out that this was a fraudulent 
document, and that heexecuted it on account 
of the fraud practised upon him by Nena 
Ojha telling him that the document was 
a Mukhtearnama executed for looking after 
the Survey cases, and that he did not know 
the contents thereof when he signed the 
documents. The learned Subordinate 
Judge has accepted the suggestion of the 
plaintiffs and has held that the document 
was a fraudulent one. We have carefully 
considerd the evidence in the case and are 
satisfied that the Subordinate Judge 
lias taken a mistaken view of the evidence. 
The marginal witnesses of the deed have 
been examined. Taki Singh has been 
examii edon belli If of the plaintiffs and 
Shiekh Jauab, Jaleswar Alissir and 
Kunj Beho ri Paudey on behalf of 
the defendants. They have also exam¬ 
ined the scribe of the document Sarjug 
Prasad, Mukhtar. All these witnesses clear¬ 
ly state that they knew fully that the docu¬ 
ment they were attesting was an > ekrar¬ 
nama and not a Mukhtearnama. Taki Singh 
fp. W. No. 9) went so far as to say that 
Mahabir Ojha, one of the defendants, had 
told him that it was an ekrarnama which 
was being executed between his (Mahabir’s) 
father (Nena Ojha) and his uncle (Prabhu¬ 
dat Ojha), the plaintiff in the case. He 
also knew that under the ekrarnama 
Nena Ojha was to get 12 annas and 
Prabhudat 4 annas. 

This witness further says that he was 
aware for a long time that Prabhudat 
was living at Pota. Sheikh Jauab says 
that the ekrarnama was read over to him 
before he signed it in the presence of Nena 
Ojha and Prabhudat Ojha. Jaleswar 
Missir (D. W. No. 10) is a close neighbour 
of Nena Ojha and is a nephew of the family. 
He says that Prabhudat lived at Pota 
for the last 20 or 24 years with his family. 
He proves that the ekrarnama was writ¬ 
ten in the presence of Nena Ojha and Pra¬ 
bhudat Ojha and that the scribe read out 
the document after it had been drawn up, 
and that Nena Ojha signed it first and 
Prabhudat next. 

Kunj Behari Pandey (D. W.No. n) says 
that Nena Ojha and Prabhudat Ojha 
told him that they had executed an ekrar - 
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nama and asked him to sign it and that 
he got it read over and then signed it. 
The evidence of Sarjug Prasad (D.W. No. 21), 
the scribe, is conclusive as to the ekrar¬ 
nama being a genuine document as having 
been drawn up in accordance with the 
instructions given by Prabhudat. He 
distinctly says: “ I drew up the deed 
from a draft according to the instructions 
of both" 1 Prabhudat and Nena Ojha) “and 
it was read over to them and that they 
understood the contents and then signed 
the deed. " He repels the suggestion 
made that Prabhudat asked him to draw 
up a Mukhtearnama and notan ekrarnama. 
Prabhudat purchased the stamp, he signed 
all the pages of the document stating therein 
that the ekrarnama with the stipulations 
contained in the body thereof, executed 
is correct. There is, therefore, no room for 
any doubt as to the bona fide execution 
of the document in question by Prabhudat. 
The plaintiffs have failed to show that 
there was any occasion for Prabhudat 
executing a Mukhtearnama at the time. 
The story is unfounded that the Mukhtear¬ 
nama was required in order to look after 
Survey cases, as no trace of any Survey 
case is found in the record. The parties 
had not many properties and there does 
not appear to have been any dispute before 
the Survey Authorities which necessitated 
the execution of a Mukhtearnama by 
Prabhudat. He could not, therefore, be 
misled into a belief that a Mukhtearnama 
was required to safeguard his interest before 
the Survey Authorities. 

The learned Subordinate Judge does not 
seem to have realised the importance of 
the absence of any Survey dispute or case 
nor does he seem to have weighed properly 
the evidence of the marginal witnesses, 
and, above all, the following careful 
and solemn words in the document in the 
handwriting of Prabhudat himself : “The 
ekrarnama with the stipulations contained 
in the body thereof executed is correct." 
Tne finding of the Subordinate Judge is 
against the weight of evidence. It 
seems to be based upon surmise and 
conjecture. The learned Vakil on behalf 
of the plaintiffs has not been able to support 
the finding of the Subordinate Judge. 
In fact, whenever challenged with the 
astounding evidence in the case as to- the 


genuineness of the document in question, 
the learned Vakil felt that he had no answer 
to make. In these ciremstances, I disagree 
with the view of the ekrarnama in ques¬ 
tion taken by the Subordinate Judge and 
hold that it was a bona fide and genuine 
document executed by the parties, and 
that Prabhudat knew fully the contents 
thereDf. 

The circumstances in tbe case support 
the defendant’s version that Prabhudut 
having in his advanced age got an only 

son who was somewhat stupid was anxious 
to go back to his native village and to give 
his boy the benefit of the company 
of Nena Ojba’s family consisting of a 
large number of young boys. It was with 
a view to make the boy happy ar-d pros¬ 
perous and develop in intelligence which 
was somewhat low that Prabhudat Ojha 
thought of coming back to the family. The 
internal eviderce indicates that Nena 
Ojha was not anxious for an agreement 
of that kind, for the document does not 
restore the family to the status of a fully 
re-united Hindu family. It is a sort of 
arrangement whereby the members were 
united for the purpose of living together 
and for enjoying jointly the properties 
of the family without in any way disturb- 
iig tbeii shares which stood prior to the 
agreement in question. This document 
supports the defendant’s case that theie 
was separation in 13°° whereby Prabhudat 
disconnected himself with the rest of the 
members of tbe family and took one-fourth 
of the joint family properties. Prabhu¬ 
dat and his son are, therefore, bound 
by the settlement made therein as to the 
separation of Prabhudat, and this settle¬ 
ment is supported by tbe evidence in the 
case indicated above. If the learned Sub¬ 
ordinate Judge had accepted this document 
as true and bena fide, he would have cer¬ 
tainly changed his view that the separate 
mess, reside.ce and transactions of the 
members of the family were not sufficient 
to prove separation and that they were 
consistent with the family continuing 
to be still joint. It is true that these 
circumstances, taken separately, may not 
be inconsistent with jointness, but taking 
them together the presumption o* joint¬ 
ress is weakened and the admission 0 
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Separation contained in the ekrarnatna 
wholly rebuts the presumption and, to my 
mind, conclusively proves a contrary state of 
affairs, namely, that the family had ceased 
to be a joint family and that Prabhudat 
had separated. 

lliere was, no doubt, no i.eed of parti¬ 
tion, nor a regular Panchayat or solemn 
proceedings to work out the shares ot the 
parties and to divide the properties accord¬ 
ingly, but they are not essential for effect¬ 
ing a partition or separation of a joint 
Hindu fam'ly. Prabhuaat had himself 
calculated his own share and found that 
the Pota pioperty represented his share of 
one-fourth in the entire family properties. 
He approached his father Gopal Ojha. who 
was then the head member of the family. He 
said that he did not like to live there and 
wanted to have the Pota property in lieu 
ol his own share. Gopal Ojha as karta 
of the family directed his elder son, Nena 
Ojha, to give Pota to Prabhudat. Nena 
consented and there was an end ot the 
matter. In these circumstances, there 
was no necessity of an elaborate proceed¬ 
ing of a Panchayat, though some freinds 
of the family, whom the witnesses call 
Panohes, seem to have been piesent 
at the tims. The subseqert conduct of 
the parties and the exercise of sole 
possession by Prabhudat over the P >ta 
property prove the part.t on. Therefore, I 
come to tie contusion that ,n r3oo Prabhu¬ 
dat ha I separated himself from the fain ly 
and had taken Poti as his share of the fam ly 
properties. At that time bis son Biswa- 
natli Ojha, plaintiff No. 2, was not in exist¬ 
ence. According to the statement of Pr >- 
bbudat he was boro sometime in 1309 
or 1310. According to t ie statement of 
Nena he was born in 1306 or 1307. In 
any case, he was not in existence at t e time 

of the partition whether it took place in 
1300 or 1305. Prabhudat died during 
tie pendency of this appea', aid l’is son 
B.swanath Ojha has been substituted in 
his place as the sole respondent. He is 
bound by the statement contained in the 
ekrarmmz under section 21 of the Evi¬ 
dence Act as a statement of his predecessor- 
in-interest in the properties in quest on. 
Tne ekrarnzmz .s, therefore, a binding 
document. This was executed by Prabhu¬ 
dat and Nena, the karta of the family of the 
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other defendants, who were lii.s descendants. 
It is admitted that Nena is still the 
karta of the family. The ckranam.i 
is not impugned by the defendants as being 
in any way fraudule.it or in excess of 
the authority of Nena. On the other hand, 
the plaintiff states that the document 
was executed bona fide. Nothing has been 
shown in this case why this document, 
executed by Nena Ojha as the karta 
of the family, should not bind his descend¬ 
ants. 

Now, what is the effect of this document? 
Mr. E. N. Singh on behalf of the plaintiffs 
contends that the document purports to 
effect a re-uni on of the the two brothers 
Nena and Prabhudat, so as to restore them 
to the original state of jointness and that 
there was a fusion of all the properties 
which were originally ancestral, and those 
which were acquired before, during and 
after the separation and re-union. 
Por a re-union two things are essential; 
firstly, that one ca.i re-unite with his lather: 
brother or paternal uncle, in other words, 
the re-union is restricted to these three 
classes of cases only. The text of Brahs- 
patti “ He who being once separated 
dwells again through affection with his 
father, brother or paternal uncle is termed 
re-united** has been so interpreted by the 
Calcutta H'gh Court in Basanta Kumar 
Singha v. Jogen ba Nath Singha (1), as the 
Eaw of M takshara as a .m uttered in this 
Province; secondly, tne re-umon mist take 
pla:e after sep iiat on s. that the parties 
seeking to re-unite must have separated 
before the re-union. Nena and Prabhu iat 
were brothers and,as held above, Prabhudat 
had sep xrated in 1300 Fasti and, there.ore, 
ther_- could be a valid re-union between 
them in 1914, wnen the ekra nama 
in question was executed. The effect of 
a re-Uuion is to place the united 
co ,i a c ners in t .e sanu- position as they 
would have been in, had no partition taken 
place and the property of the united mem¬ 
bers sta ids o 1 exactly the same footing 
as that ot members who have always been 
uulivided so that upon the death 01 any 
one of the re-umted members his share will 
pass by survivorship to the remaining 
members and will no^ get into the hands 

(1) 33 C. 3711 3 C. E. J. 98; 10 C. W. N. 236, 
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of any divided member so long as there are 
undivided members in existence; for 
instance, when two brothers re-unite on 
the death of oi.t- of them without male 
issue, his estate 1 asess by survivor¬ 
ship to the united members instead of de¬ 
volving upon his widow cr daughter, 
which would have been the case bad he 
not re-united. The Madras High Court 
bad taken a contrary view at one time; 
it was of opinion that before partition the 
members of a joint Hindu M’takshaia family 
are joint tenants and after partition they 
are sole tenants with respect to the prop¬ 
erties allotted to their shares and after 
re-union they become tanants-in-common, 
holding their shares in severalty so that 
after the death of any one of them his share 
passes by descent, and not by survivor¬ 
ship. This view was based upon the 
idea that after paitition the shares of the 
members become ascertained and conse¬ 
quently after re-uni on their shares remained 
so ascertained, the re-union only des¬ 
troying the exclusive right which by 
separation the membel had acquired in 
the property which had fallen to his share. 
This view has now been abandoned in the 
Madras High Ciurt, and in the case of 
Ramasami v. Venkatesatn (2) it was ruled 
that in the case of re-united co-parceners 
property passes by survivorship. 

As regards the effect on re-union the 
tkrarnama states as follows' 

“Now it is the wish of us, the declarants 
to become again joint in family and 
property and come and remain jointly 
in possession and use of the entire family 
properties. But the share of me, Nena 
Ojha and my sons shall he 12 annas ana 
that of me, Prabbudat Ojba and my son Bis- 
wanath Ojha 4-annas in the joint family pro¬ 
perties. We have become joint again under 
the above stipulations. The said three widows 
shall get maintenance out of the 12-annas 
share of me Nena Ojha and my sons. We, 
Nena Ojha and Prabbudat Ojba, shall 
remain joint in family during our 
lifetime or during the lifetime of any one 
of us and we shall never effect partition. 
After the death of us, the declarants Nena 
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Ojha and Prabbudat Ojba, when our sons 
will partition tl-eir shares among 
themselves Keswar Ojha, Harnan- 
dan Ojha, Mahabir Ojba, sons of me 
declarant No. 1, shall get each four-annas 
share, to Biswanatb Ojba, son of me, 
declarant No. 2, the remaining 4-annas 
share. All the brothers (cousins) shall get 
an equal share of four-annas each. 
Though some of the family properties stand 
in the name of one declarant and other prop¬ 
erties in the name of the other declarant 
and l hough in future also properties may 
be acquired in the name of any of the dec¬ 
larants or of his issue all these properties 
shall be joint and at the time of the 
aforesaid partition each heir, i. e., Kesh- 
war Ojha, Harnandan Ojha and Mahabir 
Ojha sons of me declarant No. 1, and 
Biswanatb Ojha, son of me declarant No. 
2, shall get 4-annas share in all the family 
properties." 

Mr. Mitter on behalf of the defendants- 
appellants contends that the aforesatd 
terms of the ckrarnama do not effect a 
valid re-union in the estate of the two 
brothers and they do not, therefore, become 
co-parceners of a joint Mitakshara family. 
He says that the ekrarnama only purports 
to enable the two brothers to live jointly 
and to be in joint possession of the prop¬ 
erties, but it does not make them joint 
tenants or co-parceners with respect to 
their properties. On the other hand, it 
keeps their shares in the properties, 
of 12-annas and 4-annas as was ascertained 
at the time of the separation and 
their joint enjo} merit of the properties 
is restricted in the proportion ot tlie 
shares aforesaid. He says that, m order 
to constitute a re-unon after partition, 
there must be,to use the expression of beton- 
Kari J in Gopal Chunder Daghoria v. 
Kendram Doghoria ( 3 ), "a junction of estate 
which subsequently adopted in the case oi 
Rishi (Rust) Mendlt v. Sundar Mendli (4) 
where their Lordships of the Calcutta High 
Court say: “In order to constitute a re¬ 
union there must be a junction of estate 
with an intention to re-unite. Seton-KaU 
J., in the aforesaid case of Gopal Chunder 


( 2 ) 16 440; 3 M. L. J. i°7I 5lnd. Dec. (n. S.) 
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(4) 6 Ind. Cas. 44U 
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Deghoria v. Kenarattt Deghoria (3) refers 
to the text of Brahspati " the re-union 
must be a re-union of property : ‘ The 
• propetty which is mine is thine, and that 
which is thine is mine* " According 
to the text, therefore, the parties should not 
only live in one mess (ekenne) and in one 
place ( ektre ) and like one family [ek paribar 
nyaye) but they should again join each 
other's share of the property and remain 
in possession. It depends upon the evi¬ 
dence in each case as to whether the parties 
have re-united as stated above. The 
ekrarmma in question set forth above, 
no doubt, declares that Nena Ojha and 
Prabhudat Ojha would become joint in 
family and property and would 
jointly be in possession and use of the 
family properties but it does r.ot obliterate 
the shares of the two brothers 
of 12-annas and 4-annas respectively whicn 
had existed before the re-union. It, there¬ 
fore, does not amalgamate the two shares 
but keeps them separate so that they are 
not able to say to each other, as is required 
by the text of Brahspati, “The property 
which is mine is thine, and that which is 
thine is mine." Again, in an ordinary 
case of re-union, the widows of the two 
brothers Brahmadat and Karmadat would 
have been entitled to maintenance out 
ol the joint property, the share formed by 
amalgamating the shares of both the 
brothers. The agreement, however, was 
that these widows would get their main¬ 
tenance out of the 12-annas share of Nena 
Ojha and his sons. On partition, after 
the death of Nena Ojha and Prabhudat 
Ojha, among tbeir respective sons, the 
division of the property would not be 
according to the shares they would 
have in a joint Mitakshara family, 

but would be according to the 

share which their respective fathers had in 
the property before the re-union. Now, 
the re union was by a written agreement 
and heme the rights of the parties will be 
determined in accordance with the terms 
thereof. In the case of Raja Setrucherla 
Ramabhadra v. Raja Setrucherla Virabhadra 
Suryanarayana (5) three members of a joint 

(5) 22 M. 470; 1 Bom. h. R. 388; 3 C. W. N. 
533; 26 I. A. 167; 7 Sar. P. C. J. 510; 8 Ind, Dec. 

IN. s.) 337 (P. CO. 


Hindu family agreed by a deed that their 
estate would remain joint and that the 
eldest of the three should manage the 
family estate for 1 2 years and after an 
account being rendered by him of thepro¬ 
fit and loss a division among them should 
be made. Their lordship of the Privy Coun¬ 
cil held that in a suit for partition commenc¬ 
ed by one of the brothers and carried on by 
his representatives, the eldest brother 
was liable on the footing of an ordinary 
agent accountable for receipts ami 
expenditure, and that he was not in the 
position of the managing member of a joint 
family liable only to account as to the 
then existing state of the property. In 
other words according to their Lordships 
the effect of the agreement was not to 
give the eldest brother the status of a 
karla of the joint family but to render 
the eldest brother accountable for leceipts 
and expenditure as if he was a mere agent. 
Their Lordships observed: “It is not a simple 
agreement to postpone the partition and 
so to leave the family status of the 
brothers untouched. They are put upon 
a new footing. The defendant has the 
management secured to him for an absolute 
term of 12 years and though, during that 
term the others would not be precluded 
from, demanding d vision, they could 
only do so on condition of giving up pro¬ 
fits and bearing any loss occasioned by 
their premature withdrawal. Moieover, the 
division when it comes is to be effected after 
settling the profit and loss accruing to 
that date. That is hardly the language 
which would have been used if the parties 
had meant nothing except that they 
should divide the corpus of the estate as 
it stood at the end of the term 
whether it had increased or decreased.'. 
Therefore, I agree with the view urged 
by Mr. Mitter that t’.eie was no re-union 
in the sense that the two brothers, Nena 
Ojha and Prabhudat, became co¬ 
parceners of a joint Mitakshara family. Pra¬ 
bhudat wants partition of the properties 
and J e is entitled to the share in the prop¬ 
erties as mentioned in the ekrarttanta 
whether he was a co-parcener or was only a 
tenant-in-common. That share is 4- 
annas of the family properties. That was 
his share at the time of separation in 1300 
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which his sou, the sole surviving respond¬ 
ent now before us, is bound to "take. He 
cannot, therefore, get more than 4-annas 
and his claim for 8-annas in the family 
properties as ?f he was a co-pareener with 
defendant No. 1 Nena Ojha, must, theie- 
fore, be dismissed. 

Ihe question then arises as to the prop¬ 
erties in which he is entitled to have bis 
share. Mr. Mitter says that lie is entitled 
to set only 4-annas ii, the properties which 
were allotted to him at ti e separation in 
1 300, that is, the properties set forth at 
the beginning of the ekraniama, namely, 
the entire properties lying in village Pota 
consisting of kusht land of 10 high as held 
in zar rchn brit handobasti measuring 2- 
big/ias 10 cottahs and Milkiyat property 
comprising 15 bighas of land. Mr. Mitter 
says that he is entitled to his own 
acquisitions subsequent to the separation 
in 1300, but that he is not entitled to the 
properties which were held by Nena Ojha 
and his branch after partition and the 
properties which were acquired by that 
branch during separation and after re¬ 
union rp to the date of the suit. So far 
as Nena is concerned, undoubtedly 
he agreed to give 4-annas share to the 
plaintiff in all the family properties and in 
all the properties which might have been 
acquired in his own name or in the name 
of any of his issues, the defendants 
Isos. 2 to 11 in the case. He is a party 
to the ekrurnama and is bound by the 
terms thereof. Mr. Mitter, however, 
says that the terms o: the ekrurnama 
are not binding upon the descendants of 
Nena, the other defendants in the case, 
inasmuch as they were not parties to the 
ekrarnariM and that Nena had no right 
to agree to give away shares in the proper¬ 
ties winch by separation were allotted to 
them and those which were subsequently 
acquired by that branch. Mr. Mitter 
says that the ctlie* defendants have been 
all along joint with Nena as member., of 
a joint Mitakshara family and tley had 
a vested interest therein which Nena had 
no right to destroy by the agreement in 
question or to transfer in any way. Now, 
the Court below has held, and its finding 
is supported by evidence, that all the piop- 
erties wl ich stand either in the name of 

Zsena or his descendants, were acquired 
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out of the income of the joint family and 
that they appertained to the joint family 
properties of Ner.a's branch. An attempt 
has been made in this case to show that some 
of the properties standing in the name of 
Kishore Ojha, Harmaudan Ojl a and Maha- 
bir Ojha w-ere acquired out of their kcsal 
(self-acquired) properties alleged to have 
been carved out of the joint family prop¬ 
erties and given by their father, defendant 
No. 1 the karta. of the family to his sons 
for their private and personal or pocket 
expenses. Further, it w'as attempted to show 
that Kishore and Harnandan had means 
of tl eir own out of which they acquired 
properties in their owm names without the 
help of the joint family properties. It 
is said that Kishore and Harnandan 
earned some money by service in Nepal 
and Bettia Raj respectively. There is 
some evidence to show that Kishore and 
Harnandan were out on service as alleged, 
but how long they w'ere in service and what 
their pay was and what they actually earn¬ 
ed has not been disclosed. At one place 
it is simply said that Harnandan used to 
get Rs. 40 to Rs. 65. It has also not been 
shown that any of the properties w'ere 
acquired out of their income lrom service, 
nor that any of the properties standing In 
the names of these sons were acquired out 
of the kosal (self-acquired) properties, 
assuming that such properties could be 
treated as private and personal prop¬ 
erties of these sons. Mr. Mitter admits that 
there is no such evidence connecting the 
acquisition with the separate income of the 
members of this family. The onus of prov¬ 
ing the acquisitions by their self-exertion 
and out 0 f their separate means was upon 
them and they failed to discharge that onus. 
Therefore, the finding of the Court below 
must be accepted that these properties 
standing in tl e names of the sons 01 Nena 
Ojha must be deemed to be the joint family 
properties of the branch of defendant No. 1 
in which according to the terms of the 
ekraruama , Prabhudat was declared to 
have 4-annas share. 

The question then is whether the descend¬ 
ants of Nena Ojha aie bound by the terms of 
the agreement executed by Nena to which 
they were not parties. They were members 
of a jo nt Mitakashara family and admit¬ 
tedly was and is their harta. Be had a 


INDIAN CASES. 


519 


VoL 95J 

NBNA OJHA V. PARBHU DUTT OJHA. 

rifibt to deal with the family prop¬ 
erties and to enter into any agreement 
with respect thereto unless the act 
is impugned as not being for the benefit 
of tbefamilv or without consideration, it 
must be stated at the outset that no such 
case has been made out in the written 
statement nor in tbe evidence. It is rot the 
case of the defendants that the agreement 
in question was tainted with fraud, vnaue 
influence, coercion, mistake or misunder¬ 
standing. On the othei hand, the agree¬ 
ment has been set up by the defendants as 
a bona fide transaction. The agreement is 
a mutual one between Nena ana Prabrudat. 
Isena by this agreement obtains for himselt 
and bis sons 12-annas in the properties 
acquired by Prabbudat, tor in these prop¬ 
erties also the agreement states that 
Prabhudat will have only 4-annas, whereas 
16-annas belonged to him exclusive!}. 
Therefore, as a return for the 4-annas share 
given to Piabhudat in the acquisitions 
made by Nena and the membeis of his 
branch Isena Ojha has secured by this 
document 12-annas share in the prop¬ 
erties acquired by Prabbudat. There was a 
consideration and a good consideration. 
It may be, but there is no evidence to show, 
that now*Isena Ojha and his branch may 
not get an equal return ar.d that the trans¬ 
action has not turned out to be a good bar¬ 
gain. But these are not tbe consideraticns 
which will aflect the terms of the agreement. 
There was, as observed above, a good con- 
siaeration and on account of mutual bene¬ 
fit the parties came to the agreement as to 
how their acquisitions will be dealt with. 
Therefore, the document was executed 
for consideration for the benefit of 
the family. Isena Ohja as karta ot the 
family had a right to enter into this 
agreement with respect to the properties, 
and his descendants, the defendants Nos. 2 
to 11 in the case, are bound by that agree¬ 
ment. This agreement although executed 
with the full knowledge of defendant Maha- 
bir and after discussion with him, as he ad¬ 
mits in his evidence has not yet been chal¬ 
lenged in any Court of Justice although five 
years had elapsed since the execution of 
the ekrarnama in 19*4 when the plaintiff 
brought the present suit in 1919 and the 
right to have the deed set aside is barred 
X>y limitation. 


It is then said that the'’ ekrarnama was 
not acted upon. Ihe defendant stales 
that as his son did not agree, effect was 
not given to it. Defendant Mababir says 
that when he came to know of the ckrar- 
nama be objected to it, but as bis 
father insisted on the execution of 
the document lie left him to do 
whatever he liked. This imp’iea that 
ultimately he tacitly consented to abide by 
what Nena would decide, that is, the terms 
of the ekrarnama, and Nena Ojha agreed 
to the terms thereof. Therefore, the defend¬ 
ant Mahabir also agreed to the said terms. 
The defendants want to abide by the ek¬ 
rarnama so iar as it contains admissions 
and statements in their favour, and to resile 
from the terms which give a share to the 
plaintiff in the acquired properties. Ihis 
they cannot be permitted to do. I11 the 
c : rcuinstances, I accept the evidence that 
the parties acted upon the ekrarnama 
after its execution and became joint in 
the properties. 

In the case of Balkishen Das v. Ram 
Narain Sahu (6) it was held that ekrarna¬ 
ma exeevted by the members of a joint 
family some of whom weie minors, was 
binding on the minors. If it was unfair 
or prejudicial to their interests, it was 
for the minors on attaining majority to 
have it set aside so far as it concerned 
them. This upholds the principle that all 
the members of the family, minor or adult, 
are bound by the act of the mar ager or 
karta of the family unless they prove that the 
karta entered into transactions which were 
prejudicial to their interests and not for 
their benefit. This they have failed to 
establish in this case. 

In the case of Prankishen Paul Chow- 
dry v. Mothooramohun Paul Chowdry (7) 
it was held that a property' acquired during 
the separation by a member of the fatnil} 
will be presumed, after the re-union, to have 
been acquired out of the funds of the joint 
estate and that re-united members will 
be entitled to a share in it. 


(6) 30 C. 738; 30 I. A. 139; 7 c - W. N. 578' 
5 Bom. I4. R. 461; 8 Sar. P. C. J. 489 (P. C.). 

(7) 10 M. I. A. 403; 5 W, R. P. C. 115 1 Suth. P. 
C. J. 6o 9 j 2 Sar. P. C. J. 1641 i 9 »-R. ( p - c ), 
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As to the piopertie? acquired after re¬ 
union, there is nothing to show that they 
were not acquired out of the joint properties 
belonging to the two brothers and the pre¬ 
sumption will be that they were acquired 
with the income of such properties, 'there¬ 
fore, in those properties Piabhudat ob'ious- 
lv has a ;ight to claim his share as 
mentioned in the ckrarnama. I, there¬ 
fore, hold that Prabbudat is entitled to 4- 
annas share in all the properties standing 
in the name of Nena himself or his descend¬ 
ants whether those properties were acquired 
before, during or after the separation and 
re-union, and that his share in those prop¬ 
erties is 4-annas and that of Nena and 
his branch 12-annas. All these properties 
were thrown into a joint stock of the re¬ 
united members, that is Nena OjLa and 
Prabhudat Ohja and their sons. 

The decree of the Court below must, there¬ 
fore, be vacated and in lieu thereof a decree 
for partition should be made declaring 
the share of Biswanatb to be 4-annas and 
that of Nena and his descendants 12-annas. 
The parties are not entitled to render any 
accounts to each other with respect to the 
dealings with the properties which they 
were in possession of alter separation in 
1300 (1893) up to the date of the ekrar- 
nama of the 1st November 1914. The 
ckrarnama is silent upon the question of 
accounting, but as the pioperties weie in 
joint possession of the parties they must 
ren ler to each other accounts of the prop¬ 
erties which weie dealt with by them 
from 1914. The date of the ekrarnama 
up to the date of the possession being de¬ 
livered in the course oi partition proceedings. 
The partition will be effected by a Commis¬ 
sioner appointed by the Court below. Ihe 
assests found after accounting will be di¬ 
vided in the proportion of 4-annas and 12- 
annas as stated above. Ihe plaintiff 
had claimed 8-annas share in the properties, 
whereas he has got 4-annas only. Ihis 
is a partition case and the costs ultimately 
will be determined after the final decree 
for partition will be made. Ihe costs 
incurred by the parties in this litigation 
up to the date the possession is delivered 
according to the shares aforesaid, should 
be borne by the estate in the proportion 
of 4-anr.as payable by the plaintiff and 12- 

annas payable by the defendants, and the 



amount thus ascertained will 
with in the accounts that the Co 
er will be directed t 0 take. 
Ross, J.-— I agree. 


be dealt 


Hill 


1 SSI 011- 


K. S. D. 


Order accordingly . 


LAHORE HIGH COURT. 

Civil Miscellaneous Petition No. 554 

of 1922. 

Pebruary 17, 1923. . 

Present: —Mi. Justice Abdul Raoof and 

Mr. Justice Martineau. 

NAWAZ AU AND OTHERS—DEFENDANTS— • 

Petitioners 

versus 

ALLU and others—Plaintiffs — 

Respondents. 

Civil Procedure Code (Act V of 1908), s. xio 
—Decree modified on review — Application for 
leave to appeal to His Majesty in Council—Limi 
tation, terminus a quo— Subject-matter of suit 
latid assessed to revenue — Value, how calculated. 

Where the High Court reviews and modifies 
a decree passed by itself the period of limitation 
for an application for leave to appeal to His Majesty 
in Council begins to run from the date of the 
decree passed in review. 

Joykishen v. Ataoor Rohoman, 6 C. 33; 5 Ind, 
Jur. 522; 6 C. L. R. 575 : 3 Shome L. R. 197; 
3 Ind. Dec. (n. s.) 15 (P. C.) and Vadilal v. Ful - 
chand, 30 B. 56; 7 Bom. L. R. 664, relied on. 

In determining whether the value of land in 
dispute is R6. 10,000 or upwards, for the purpose 
of section no. Civil Procedure Code, the rules 
under the Suits Valuation Act. in accordance with 
which land is valued for the purpose of jurisdic¬ 
tion in the Trial Court, do not apply. It is the 
market-value of the land which has to be ascer¬ 
tained for the purpose of that section. 

Civil miscellaneous petition for leave to 
appeal to His Majesty's Piivy Council 
against the decree and the judgment of 
the Lahore High Court, dated the 29th 
November 1921 and 19th May 4 1922. 

Mr. M. S. Bhagat, for the Petitioners. 

Mr. G. S. Salaraya, for the Respondents. 

ORDER. —This is an application for 
leave to appeal from a decree of this Court 
which reversed the deciee of the Court 
of first instance. The decree of this Court 

was first passed qu toe 29to November 
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1921, but on an application f< 1 review 
it was modified on tlie 19th May 1922. 
It is clear that the period of limitation 
for tt e present application is to be reckoned 
from the latter date, or which a new decree 
was passed in substitution for the first 
one and Joykishen v. Alaoor Rohoman (1) 
and Vadilal v. Fulchand (2) are auh tori ties 
in support of this view. The rulings to 
which Counsel for the respondents has 
referred us are not in point. We hold, 
therefore, that the application which was 
made on the 8th August 1922, is within 
time. 

It remains to determine whether the value 
of the land in dispute is Rs. 10,000 or 
upwards. The rules under the Suits Valu¬ 
ation Act, in accordance with which the 
land was valued for the purposes of juris¬ 
diction in the lower Court, do not apply 
in determining the value for the purpose 
of section no of the Civil Procedure Code, 
but it is the market-value which has to be 
ascertained. 

We accordingly direct the Subordinate 
Judge to make inquiry and report to this 
Court whether the value of the land in dis¬ 
pute is Rs. 10,000 or upwards. 

M. D. j. Order accordingly. 

(1) 6 C. 22; 5 Ind. Jur. 522; 6 C. L. R. 575; 
3 Shome L. R. 197; 3 Ind. Dec. (n. s.) 15 (P.C.). 

(2) 30 B. 56; 7 Bom. I,. R. 664. 


CALCUTTA HIGH COURT. 

Appeal from Original Civil No. 67 
of 1922, in Suit No. 2234 of 1921. 

January 31, 1923. 

Present: —Sir Lancelot Sanderson, KT., 
Chief Justice, and Justice Sir Thomas 

Richardson, KT., 

SALEH ABRAHAM— Piaintiff— 

Appellant 

versus 

MANEKJI COWASJI— Defendant 
_ —Respondent. 

***** *tni At* (III 0 / 1^0), 


n — Statutory levant—Agreement to pay more 
than the standard rent—Lease in terms of 
agreement — Object of lease, legality of — Lease, 
whether enforceable—Contract Act (IX of 1872), 

s. 23. 

Where the immediate object of a lease is to 
secure a rate of rent in excess of that allowed 
by the Calcutta Rent Act. thus tending to 
defeat the provisions of the Act. which disables 
a landlord from recovering more than the 
standard rent, the object is unlawful, and 
consequently the lease is void and cannot be 
enforced, [p. 526, col. 2.J 

Appeal from the judgment of Mr. Justice 
Greaves. 

Mr. F. R. Surila, for the Appellant. 

Mr. 5 . N. Batterjea (with him Mr. B. N. 
Ghost), for the Respondent. 

JUDGMENT. 

Sanderson, C. J.— This is aj. appeal 
by the plaintiff from the judgment of my 
learned brother Mr. Justice Greaves. 

The learned Judge dismissed the suit. 

The suit was to recover vacant possession 
of the upper flat L N 0 . u, Bow Street, 
in the town of Calcutta, for mesne profits 
and for costs. 

The .defence set out several allegations 
on which the defendant relied. The one 
which is material for the purposes of 
m Y judgment in effect was, that the de¬ 
fendant was a tenant from May 1917 of 
the upper flat, that the standard rent had 
been fixeci by the Controller of Rents, 
Calcutta, or. the 30th of May 1921 ; that 
the defendant was continuing as tenant 
of the flat at thereat fixed by the Controller 
of Rents; that the defendant denied that 
the plaintiff required the premises for 
his own use and occupation as the resi¬ 
dence of himsef or his family; that he had 
paid rent regularly and was entitled to 
continue in occupation as such tenant. 
The standard rent referred to in the de¬ 
fence has been fixed at the sum of R s 8s 
per month. 

The facts may be taken from the learned 
Judge's judgment as follows:—“ The prop¬ 
erty belonged to Mr. Emmanuel Jaccb 
Cohen who was stih the owner of the pre¬ 
mises; the defendant was a tenant under 
him paying, prior to this suit, a sum cf 
about Rs. 65 a month. Mr. Cohen nego¬ 
tiated with the defendant for renewal of 
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his tenancy which had expired, at a higher 
rent and -Mr. Cohen stated that the rent 
of the ground floor flat was Rs. 100, that 
the rent of the middle flat was Rs. 150, 
and that he was entitled to ask, as he did, 
Rs. 100 for the rent of the flat in suit. The 
defendant demurred to paying Mr. Cohen 
the sum which he asked although it ap¬ 
peared that he was willing to pay as much 
as Rs. io4it a godowr were included where 
in he could garage his motor car. However, 
the negotiations broke down and Mr. Cohen 
leased or purported to lease this upper 
flat to the present plaintiff at Rs. too a 
month, and this suit was brought by the 
plaintiff who claimed to be the landlord 
within the definition in the Rent Act to 
recover possession of the upper flat.” 

The learned Judge proceeded to say : 
"I should say that the plaintiff at present 
lives in No. 4, Harin Bari. Bane, where 
he has premises as convenient and com¬ 
modious as the flat in suit but he states 
that he is desirous to move to the premises 
in suit because he says he has young daugh¬ 
ters and that there is a brothel in the near 
neighbourhood of the premises No. 4 , 
Harin Bari Bane, and that it is undesirable 
that his daughters should remain in close 
proximity to the brothel. No Question 
arises ns to the payment of rent, for iv 
is admitted that rent has been deposited 
at the standard rent of Rs. 85 with the 

Rent Controller.” 

The learned Juoge dismissed the suit, 
holding that the lease which was executed 
by Mr. Cohen was really against the spirit 
of the Rent Act, and upon that the learned 
Judge based his decision. 

There is nc doubt, in my mind, that the 
execution of the lease was against the 
spirit of the Rent Act. But, with aue 
respect to the learned Judge, I do not 
think that the conclusion, as statea by the 
learned Judge, p ovides a sufficient basis 
for the judgment. It must be shown that 
the lease defeated the inlet tion which 
the legislature expressed in the Rent 
Act or which is necessa ily implied from 
the express terms of the Act. 

The lease was executed on the 26th of 
October 1920, and the term was two years 
from the 29th of October 1920. It appears, 
therefore, that the term has expired by 

and to any event* in my Judg meat. 


*1923 


it would not be right for this Court now 
to make a decree for vacant possession 
in favour of the plaintiff. The rights of 
the parties, however, must he considered 
as they existed at the date of the suit 
inasmuch as, at ar.y rate, the question 
of mesne profits anti costs would depend 
upon the result of our decision in that 
respect. The rights (f the parties, there¬ 
fore, have to be detern ir.ee by _ this Court. 

Several points were urged in the course 
of the arguments by the one party and 
the other. In my judgment, it is not neces¬ 
sary to deal with them ail as, in my opinion, 
the appeal may he disposed of on one 
ground. 

It was said in the first place that the 
plaintiff was a “landlord ” as defineo by 
section 2, clause (c), of the Calcutta Relit 
Act, 1920. and reliance was placed upon 
the words “ any person tor the time being 
entitled to receive rent in respect of any 
premises, whether on his own account; 
or on account, or on behalf, or for the benefit 
of any other person ” and upon the words 
“every person from time to time deriving 
title under a landlord.” Having regara 
to the facts of this case, I consider that 
to be an arguable point, and I desire to 
make it clear that I do not decide it in 
this appeal. I assume, however, for the 
purpose of my judgment, that the plaintiff 
may be considered as a “ landlord within 
the meaning of section 2, clause (c), of the 


Rent Act. , . , , 

In the next place, it was contended on 

behalf of the plaintiff that he came within 

the proviso to section n (1), and that the 

premises were bona fide required by the 

plaintiff, the landlord, for his own occupa- 


The learned Judge 011 this point found 
at the plaintiff genuinely oesired 
the circumstances to move from No. 4 > 
arin Bari Bane, and to occupy the upper 
L t of No. 11, Bow Street. But, as I have 
minted out, he came t 0 the further con- 
Lisiou that the premises in which the 
a in tiff was living in No. 4 > Harm Bari 
me, were as convenient and as commodi- 
is as the premises which are thesubject- 

atter of this suit. , _ 

In the case of Rekhab Chand D°°Sj* 
D’Cruz (1) my learned brother Mr. 
6 9 Ind. fcii. 963; 26 C. W. N. 4 99I (*9*3) 
R. (C.) 223* ; - 
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Justice Buckland, in his judgment at page 
502* held as follows: " I do not think it is 
enough that a plaintiff in order to defeat 
a plea under the Calcutta Rent Act should 
merely say that he desires the premises 
bona fide for his own occupation. The 
word in the Act is not 'desire' but ‘require. 
This, in my opinion, involves something 
more than a mere wish and it involves 
an element of need, to some extent at least. 

In my judgment, it is not necessary for 
this Court in this case to decide that ques¬ 
tion, and I desire to make it clear that 
I do not decide it. I assume, however, 
for the purpose of my judgment, that the 
plaintiff on the facts of this case may be 
said to have bona fide required the pre¬ 
mises for his own occupation. 

I am, however, in agreement with the 
learned Judge's finding at page 43 of the 
Paper Book, which runs as follows:—■" l am 
bound to hold that Mr. Cohen's object 
in leasing the premises as he did to the 
plaintiff was to avoid the provisions of 
the Rent Act and that, inasmuch as he 
could not obtain possession himself of the 
flat, he put some other person in a position 
in which he thought that person would 
be able to get possession of the premises 
and pay him the higher rent which he 
was unable in the circumstances to extract 
from the defendant." 

The plaintiff also, in my judgment, 
must have known that the result of his 
taking the lease from Mr. Cohen would 
be to eject the defendant from the pre¬ 
mises, if effect could be given to his lease. 
He must have known, further, that the 
rent which he agreed to pay was in excess 
of that which Mr. Cohen could lawfully 
demand from the defendant by reason of 
the provisions of the Rent Act. The 
question is whether, under these circum¬ 
stances, the lease granted by Mr. Cohen to 
the plaintiff could be enforced. 

, The object of the Rent Act, as stated 
In the preamble, was to restrict tempo¬ 
rarily the increase of rents in Calcutta. 
The Act piovided for the fixing of a stand¬ 
ard rent. In this case it was fixed at 
Rs. 85 which the defendant was all along 
willing to pay and which in fact he de¬ 
posited with the Controller of Rents 
under the Act. 

•faftCTw, 


Section 4 (1) of the Act provides, “Subject 
to the provisions of this Ac*, where the 
rent of any premises has been or is here¬ 
after, during the continuance of this Act, 
increased so as to exceed the standard 
rei.t, the amount of such excess shall, 
notwithstanding any agreement to the 
contrary, be irrecoverable." So that, having 
legard to the provisions of that section, 
Mr. Cohen could not recover irom the 
defendant, his tenant, a rent in excess 
of the standard rent, Rs. 85. I\or could 
l e obtain a decree for recovery of possession 
of the premises against the defendant so 
long as die defendant paid the rent to the 
full extent allowable by the Act, and per¬ 
formed the conditions of the tenancv 
for he, Mr. Cohen, was not able to bring 
himself, within any of the conditions con¬ 
tained in the proviso to section 11 (1) of 
the Act. Section <1 (1) provides : “X 0 1- 

vvithstanding anything contained i n the 
Transfer of Property Act, 1882, the Presi¬ 
dency Small Cause Courts Act, 1882, or i u 
the Indian Contract Act, 1872, no order 
or decree for the recovery of possession 
of any premises shall be made so Jong as 
the tenant pays rent to the full extent 
allowable by this Act, and performs the 
conditions of the tenancy." That section 
is applicable to the case of Mr. Cohen and 
the defendant, inasmuch as, Mr. Cohen 
w r as not able to bring himself within any 
of the provisions of the proviso to section 1 1 
(*)• 

I have no doubt that the object of tie 
parties to the lease was to defeat the pro¬ 
visions of the Rent Act. Mr. Cohen wanted 
a rent higher than that which he could 
obtain from the defendant by reason of 
the Rent Act. He could not obtain pos¬ 
session of the premises himself. So he 
granted the lease to the plaintiff who 
it was thought, might be able to obtain 
possession of the premises, inasmuch 
as he wanted to occupy them and who 
would pay Mr. Cohen the higher rent 
The plaintiff was a party to this arrange¬ 
ment and was willing to pay a rent higher 
than that which c<uld be lawfully 
recovered by Mr. Cohen, by reason of the 
Rent Act. 

Section 10 of the Contract Act provides- 

“ AU agreements are contracts if they’ 
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are made by the free consent of parties section (i). Coben, however, treated the 
competent to contact, for a lawful con- Act with scant respect. He tried without 
sideiation and Uith a lawful object, and reference to the standard rent, to* increase 

* lele - expressly declared to be the rent to Rs. ioo a month. The de- 

vo * d ’ . , . , , . fendant appointed out that that was an 

section 23 deals with the questions oi increase of more than 50 per cent. Pro- 
constderation and object and runs a s fellows: bably in view of proviso (1) to section 
The consideration or object of an agree- 15 (3) (e) he offered to pay a 25 pel cent 
ment is lawful, unless—it is forbidden by increase. The offer was not accepted 
law; 01 is of such a nature that, if permitted, On the nth June 1920 Cohen wrote to 
it would defeat the provisions of any law; the defendant refusing the defendant's 
or is fraudulent; or involves or implies tender of rent at the old rate and suggesting 
mjuiy to the person or property of an- that the defendant should move the 
other; or the Court regards it as immoial Rent Controller to fix the standard rent, 
or opposed to public policy. As to that it must be observed that, if 

" In each of these cases, the consideration Cohen was anxious to keep within the 
or object of an agreement is said to be unlaw- Act, he was himself free to move the Rent 
tul. Every agreement of which the object Controller. ' In August Cofen gave the 
or consideration is unlawful is void.” In defendant notice to quit by the end 
my judgment, the object of the lease was 0 f September on the ground suggested 
of such a nature that, if permitted, it would by seclion 1, clause (5), that he Lad not 
defeat the provisions of the Rent Act; pa id within three months of tl e 5th May 
and, consequently, the object was rn- all arrears of rent due from him. The 
lawful. defendant replied that he had deposited 

The result is, that the object being un- the rent for May and June with the Con- 
lawful, the lease was void, troller. In October tie defendant offered 

In my judgment, therefore, this appeal a rent of Rs. 104 a month for the flat and 
must be dismissed with costs. i n addition a godown which he wanted 

Richardson, J. This appeal raises a for use as a motor garage. Nothing came 
question under the Calcutta Rent Act 0 f the offer and in this state of things, 
(Bengal Act III of 1920) which was passed, the defendant, not having submitted to 
as the preamble states, with the object his terms, Cohen took the following step, 
of restricting temporarily the increase By an indenture, dated the 26th October 
of rents in Calcutta. The Act came into 1920, !e gianted to tie plaintiff a lease 
force on the 5th May 1920, with a life 0 f tie flat for a term of two years from 
limited to a period of three years from tl e 29tl October 1920, at a monthly rent 
that date (section 1, clause (4)). of Rs. 100 foi the first year and Rs. no 

The respondent, Manekji Cowasji, the for the second year, Cohen gave the de¬ 
defendant in the suit, was a tenant of the fendant notice of the lease, requested him 
upper flat No. 11, Bow Street, at a rent to attorn to the plaintiff as landlord till 
of Rs. 65 a month, under the owner of the end of October and thereafter, in ptirsu- 
the premises, Emmanuel Jacob Cohen, ar.ee of a notice to quit, already served 
The defendant tendered no evidence at upon him, to give vacant possession to 
the trial and I will assume in favour of the plaintiff. The defendant replied claim- 
Saleh Abraham, the plaintiff-appellant, that i n g the protection of the Rent Act and 
when the Rent Act came into force the refusing to vacate. Subsequ ently, however, 
defendant was holding as a monthly tenant a s it appears, he did attorn to the plaintiff 
under Cohen as landlord. The position to the extent of depositing with the Con- 
then was that, while the Act remained tioiler rent at the old rate for payment 
in force, the defendant was the statutory to the plaintiff and of applying to the Con- 
tenant of the flat liable to pay the standard troller to fix the standard rent as between- 
rent defined in section 2, clause (/). So long the plaintiff and hismself. The applica- 
as he paid such rent be was protected from tion was made in March 1921, and by an 
eviction at Cohen's hands otherwise than order, dated the 30th May 1921, the Con- 
uader the proviso to section 11, sub- troller fixed the standard rent at 
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The Controller held, no doubt, under pro¬ 
viso (i) to section 15 (3) M that the fair 
rent in November 1918 was Rs. 75 to 
which he added 10 pel cent, plus Rs. 3 
for the wages of a coolie to pump water. 

The plaintiff had in vain given the de¬ 
fendant more than one notice to quit 
before this order was made. After the order 
on the 31st May the plaintiff's Solicit*.rs 
wrote to the defendant giving him a fresh 
notice to quit by the end of June 1921. 
It was asserted that the plaintiff required 
the premises for his own occupation [proviso 
to sub-section (1), section n], I his 
notice was as ineffectual as the otheis, 
and in July 1921, the plaintiff filed his 
suit, claiming vacant possession of the 
flat and mesne profits at the rate of Rs. 100 
per mensem from the 1st July till the flat 
was vacated. The suit was dismissed bv 
Greaves, J., by a judgment, dated the 25th 
April 1922, and the plaintiff filed this appeal 
on the 16th May 1922, 

The plaintiff’s lease ran out in October 
1922, before the appeal came on for hearing. 
It is suggested, but not proved, that the 
plaintiff has obtained an extension of 
the lease from Cohen and it is further 
said that the duration of the Rent Act 
may be extended. But in any case a de¬ 
cision of the appeal on the merits is neces¬ 
sary with reference to the claim for mesne 
profits and the costs of the litigation. 

In my opinion the only substantial ques¬ 
tion which arises is whether or not the 
lease is void on the ground of illegality . 
This is the first of the issues framed at 
the trial. “ Is the lease void ?" As to 
the other questions which have been dis¬ 
cussed, no final opinion need be express- 
ed. 

In the first place, on the question whether 
the plaintiff was the defendant’s landlord 
within the meaning of the Rent Act, the 
argument on his behalf proceeded as fol¬ 
lows :—On the facts and in view of the 
terms of the lease, a formal instrument in 
writing, it was argued that Cohen intended 
that the lease should operate as an assign¬ 
ment—though a temporary assignment— 

of the reversion on the termination of the 
defendant's monthly tenancy. Ir< India, 
it was said, such an assighment would be 
good and valid under the general provisions 
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contained in sections 6, 7 and 8 of the 
Transfer of Property Act and the particular 
provisions of sections 199. Under tho> 
provisions the assignment would entitle 
the assignee or transferee during the c onti- 
nuance of his interest to the rent payable 
by the previous lessee. It was unn» cessarv 

tu consider the doctrine of F.ngtish 
Law on the subject of concurrent 
leases or the bearing on that doctrine of 
the Statute «,f Anne which is referred to 
in Platt on Leases (Vol. II, p. 57) a/d in 
such cases as Wordslcy Brewery Co. v. 
Halford (2), and Horn \. Beard (3). 
It was the moie unnecessary to discuss 
such topics because in the piese. t case, 
there was, apaitfrom the Transfer of Prop¬ 
erty Act, a sufficient attornment by the 
defendant to make him the plaintiff's te¬ 
nant. Therefore, the plaintiff became en¬ 
titled either under the Transfer of Property 
Act, or by reason of the defendant 
attorning, to receive the rent payable 
by him, and, if so, the plaintiff became 
the defendant's landlord both under the 
ordb ary law and as the term is defined 
in section 2, clause ( c) of the Rent Act. 
It followed that the plaintiff became 
entitled to exeicise the rights of a landlord 
under the Rent Act, i’ eluding the right 
to evict the tenant on any ground sanction¬ 
ed by section 11. If Cohen had transferred 
the premises absolutely to the plaintiff 
no o: e would have doubted that he had 
this right and the fact that the transfer 
was a partial transfer was immaterial. 

If it were necessary to decide the ques¬ 
tion, I should be disposed to accept this 
argument. The Act interferes with some 
of the rights of landlords, but it does not 
expressly restrict their right to transfer 
their pioperty, wholly or partially, and 
it cannot be extended on considerations 
of mere policy. I do not mean that the 
object and scope of the Act may not be 
taken into account in construing any of 
its provisions, which is capable of more 
than one construction. But the Act was 
passed to meet an emergency, and in hasty 
and improvised legislation of this kind 

(2) (1904) 90 L. T. 89. 

( 3 ) (1912) 3 K. B. i8ij 81 I*. J. K. B. 935 
107 L. T. . 87. 
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there may be loopholes and there may 
be omitted cases. It is not the duty id 
tae Courts to add to, or subtract fio'u, 
the fair sense °f tie language ot the 'Act. 
When a landlord tr .osiers his richly wholly 
or partially, tie Act must be applied, as it 
stands, to the new rights and the new re¬ 
lations thus created. 

There is, next, the suggestion that the 
plaintiff did not bona fide leqrire the flat 
for his own occupation witiin the meaning 
of section n of the Act. It is true that 
at all material times the plaintiff was and 
he still is in occupation of premises in Haiin 
Bari Lane which admittedly are as con¬ 
venient and commodious for himself and 
his family as the flat in suit. But, he says, 
near those premises is a brothel and it is 
not desirable for his daughters, one of 
whom, we are told, is of marriageable age, 
to live close to a brothel. The learned 
Judge held on the evidence that the plaintiff 
genuinely desired to move from Harin Bari 
Lane to the flat. We wererefeired to the ob¬ 
servations of Bucklard, J., in Rekhab Chand 
Dougar v. D'Cruz (1). I a that case also 
a landlord already in occupation of a house 
purported to require tie house of a tenant. 
The learned Judge said: "The woid in 
the Act is not 'desire’ but require.’ 
This, in my opinion, involves something 
more than a mere wish and it involves 
an element of need, to some extent at least." 
I agree that a landlord is not acting bona 
fide under the Act , unless he reasonably 
requires the house for his own occupation- 
Much, therefore, must depend on tie 
facts of the particular case. The present 
case differs from the case which came 
before the learned Judge, and if tie plaintiff 
here were in a position to requite the flat I 
should be disposed to hold that he reason¬ 
ably or bona fide required it for his own 
occupation. 

It is, however, unnecessary to decide 
either of these questions, the defendant 
being, in my opinion, entitled to succeed 
on the issue as to the legality of the transac¬ 
tion on which the plaintiff founds. 

Under clause (h) of section 6 of the Trans¬ 
fer of Property Act “no transfer can be 

made . . . •• for an unlawful object or 

consideration within the meaning of sec¬ 
tion 23 of the Indian Contract Act, 1872/” 


By section 23 of the Contract Act, the 
consideration or object of an agreement 
is said to be unlawful, among other cases, 
when ‘ it is forbidden by law, or is of such, 
a nature that, if permitted, it would defeat 
the provisions of any law," and " every 
agreement of which the objec t or considera¬ 
tion is unlawful, is void " 

Cohen's immediate object was clearly 
to secure a higher rent than the Act allowed. 
That this object was illegal is, I think, 
shown not only by the preamble or by 
section 4 which makes any excess above 
the standard rent irrecoverable, but also 
by section 19 which makes it an offence 
on the part of a landlord if be " knowingly 
receives whether directly or indirectly 
oil account of the rent of any premises 
any sum in excess of the standard rent." 
There can, I think, be little doubt that the 
plaintiff was a party to or connived at this 
illegality. He was apparently aware that 
the defendant was in possession of the 
flat as Cohen’s tenant, because his fiist 
notice to quit was given on tl e 30th October 
1920. He accepted the lease, nevertheless, 
without stopping to enquire whether the 
rent which he agreed to pay was or was 
not in excess of the standard rent. 

In any case, the transfer is unlawful 
because the consideration which Cohen 
demanded and accepted and which the 
plaint.ff agreed to Mve for the grant of the 
lease was a rent in excess of that allowed 
by the Rent Act. If it be said that the 
consideration was not unlawful at 
date of the lease because the Controller 
had not then determined the standard 
rent, both Cohen and the plaintiff took 
the risk of the rent turning out to 
be more than the standaid rent. The 
lease, if not unlawful in its inception, 
became unlawful and void when the 
Controller fixed the standard rent at Rs. 85 
a month. Then, if not before, it became 
unlawful for Cohen to receive or the plain¬ 
tiff to pay the rent reserved. The agree¬ 
ment was inconsistent with the express 
policy of the Act and tended to defeat 
its provisions, which disable a landlord 
from recovering more than the standard 
rent. The plaintiff, tberefoie, acquired 
no lights thereunder which he could en¬ 
force against tae defer dant. 
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The defendant, it is true, was quite will¬ 
ing to pay the standard rent either to Cohen 
or the plaintiff. He merely treated the 
plaintiff as standing in Cohen’s shoes— 
his attornment does not validate the lease 
and it is in virtue of the lease that the 
plaintiff seeks to evict him. 

It was said that, even under the lease, 
Cohen could not lawfully recover from 
the plaintiff more than the standard rent, 
but the remark does not meet the objec¬ 
tion that either the object or the consider¬ 
ation of the agreement or both were un¬ 
lawful. In the language of the Contract 
Act, if the agreement were permitted, 
it would defeat the provisions of the Rent 

Act. 

I agree with my Lord that the appeal 
should be dismissed. 

w. c. A. Appeal dismissed . 


ALLAHABAD HIGH COURT. 

First Civil Appear Iso. 66 of 1920. 

July 11, 1922, 

Present :—Sir Grimwood Mears, Kt., 
Chief Justice, and Mr. Justice Piggott. 

JAINI LAL— Plaintiff— Appellant 

versus 

Firm Messrs. DURGA PRASAD-DAU 
DAYAL— Defendants—Respondents. 

Appeal-Objection to costs taken for first time, 
whether entertainable. 

An objection to an award of costs against a 
party cannot be entertained if taken in appeal 
for the first time. Such an objection should 
be taken in the lower Court at the time when 
either the judgment is delivered or the decree 
published. 

First appeal against a decree of the 
Subordinate Judge, Agra, dated the nth 
Decebmber 1919. 

Messrs M. L. Agarwala and P. L. Banerji , 
for the Appellant, 

Messrs. B. E. O'Coner , G. W. Dillon 

and N. P. Asthaiui, for the Respondents. 

JUDGMENT. —For the reasons stated 
in our judgment in First Appeal Iso. 28 of 
1920, this appeal is dismissed. We ought, 
however, to take notice 0 f one matter not 
discussed in that judgment. The appellant 
has taken the objection that the fees award¬ 
ed to d,e f endant No- 2 in the lower Coirt 
were not certified by the Pleader, nor 
were they certified by an affidavit of the 


527 


defendant filed in accordance with Chapter 
XXI, rule 1 of the General Rules for 
Civil Courts subordinate to the High Court 
Looking at the matter very technically 
and narrowly, it does appear that theie 
is no certificate by the Pleader and ther^ 
is no affidavit bv the defendant, but there is 
an affidavit by tlie Solicitors duly instructed 
by the defendant which sets out, what we 
have no doubt is the truth, that certain 
sums of money were duly paid by the 
Solicitors to the gentlemen named in the 
affidavit for and on behalf of the defendant, 
'therefore, in substance, though not in 
strict form, there is the certainty* at which 
Chapter XXI,iulei was aiming, namely, 
that the Court should be satisfied that fees 
were paid. If the matter had rested mere¬ 
ly there, we are of opinion, that Dr. Agar- 
wala’spoint, technical though it is, would 
have to be allowed ; but a reference 
to the judgment shows that the conclud¬ 
ing words of it were “ the defendants 
will get their costs from the plaintiff." 
That was a perfectly clear intimation to 
the plaintiff and to the plaintiff’s advisors 
that they would be called upon to pay 
the costs in the Court below incurred by 
the Titaghur Paper Mills. They die not 
raise any objection to that order at any 
time in the Subordinate Court, The first 
objection taken nas been made in the 
Memoiandum of Appeal filed in this Court. 
We are of opinion that these objections 
ought to be taken in the lower Couit 
and should be taken at the time when 
either the judgment is delivered or the 
decree published so that the lower Court 
may consider whether there are circum¬ 
stances which would justify' it in allowing 
costs even though the rules have not been 
strictly' complied with. Iu the lower Coi it 
all those matters are ascertainable and we 
consider it bad practice to allow the appel¬ 
lant who has taken no objection to an 
award of costs against him in the lower 
Court, to come 1 p here in appeal and argue 
that which he should have put before the 
learned Subordinate Judge making the 
.order. For these reasons we overrule this 
objection. There will be no order as to 
costs except that the appellant do pay 
the costs of the Titaghur Papers Mill 
in this Court including fees on the ligher 
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scale. As the Titaglirr Paper Mills stood 
in one evexit to bear the whole of the liability 
of Rs. 25,000, their costs should be taxed 
upon that scale. 

C. A. Appeal dismissed. 


LAHORE HIGH COURT. 

Second Civir, Appeal No. 381 of 1920. 

February 22, 1923. 

Present:— Mr. Justice LeRossignol and 

Mr. Justice Marti neau. 

JAIMAL AND OTHERS — PLAINTIFFS— 

Appellants 

versus 

GANESHI MAL and others—Defendants 

—Respondents. 

Civil Procedure Code { Act V of 1908), O. II, 
r. 2— Suit for recovery of possession from mortgagees 
—Subsequent suit for redemption, whether barred 
— Cause of action. 

Where a suit against mortgagees for posses¬ 
sion on the ground that the mortgagees were 
trespassers and the mortgage was not binding 
on the plaintiff by reason of absence of con¬ 
sideration and legal necessity is dismissed, a 
subsequent suit to redeem the property mort¬ 
gaged is not barred by O. [I, r. 2, Civil Pro¬ 
cedure Code, as the cause of action in the two 
suits is different. 

Dhanpat Mai v. Jhaggar Singh, 93 P. R. 1908 
(F. B.); 164 P. L. R. 1908; 133 P. W. R. 1908, 
referred to. 

Barkhurdar v. Chhalta Mai, 48 Ind. Cas. 798; 
1 19 P. R. 1918, distinguished. 

Second appeal from a decree of the 
District Judge, Ludhiana, dated the 9th 
December 1919, affirming that of the 
Junior Subordinate Judge, Ludhiana, 
dated the 30th May 1919. 

Mr. Jagan Nath, for the Appellants. 

Mr. Nand Lai, for the Respondents. 

JUDGMENT. —The plaintiffs ia this 
case prayed to redeem the land in suit 
which had been mortgaged by their father 
tor Rs. 1,525 in the year 1897 and 1898. 
The Courts below have dismissed the suit 
on the ground that it is barred by O. II, 
r. 2 of the Civil Procedure Code, inasmuch 
as in 1904 the appellants brought a suit 
against the mortgagees for possession on 
the ground that they were trespassers a ul 
that the mortgage by their father was not 
binding upon them by reason of absence 
of consideration and legal necessity. 
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In our opinion this appeal must succeed. 
O. II, r. 2 of the Code, provides that a per¬ 
son entitled to more than one relief in res¬ 
pect of the same cause of action may sue 
for all or any of such reliefs but shall not 
afterwards sue for any relief omitted, and 
the first question for consideration is whe¬ 
ther the cause of action in both suits is 
the same. It was laid down in Dhanpat 
Mai v. Jhaggar Singh (1) that where mort¬ 
gagors have obtained a decree for redemp¬ 
tion and have failed to excute it, another 
suit to redeem wifi lie for the reason that 
the cause of action is not tbe same. 
Tne allegation against the present appel¬ 
lants is that in 1904, they did not ask to 
redeem, and may, therefore, not do so now. 
They are thus placed in a worse position 
than if they had secured a decree for redemp¬ 
tion in 1904 and failed to execute it. But 
we ate quite clear that the cause of action 
now is not tbe .same cause of action as in 
1904. In 1904 the cause of action was 
a mortgage to which the plaintiffs objected 
ab miUo. They were attempting to avoid 
it and had they prayed for redemption 
they would have ipso facto admitted their 
liability to redeem the mortgage; in other 
words, such a prayer would have cut at 
the roots of their claim. On the cause of 
action recited in the 1904 case nj redemp¬ 
tion was possible. The cause of action in 
the present suit is the mortgage now ad¬ 
mitted as binding on the plaintiffs plus 
a refusal of the mortgagees to accept re¬ 
demption on tbe terms offered by tbe 
plaintiffs, Barkhurdar v. Chhatta Mai (2) 
is cited by tie learned District Judge as 
being on all fours with the present case, 
a proposition which we cannot admit. 
This case is very easily distinguishable 
so that it is not necessary fror us to express 
any opinion whether we are piepared to 
follow the decision above cited. 

In short, our finding is that the present 
cause of action and that of 1904 are quite 
different, and we accept the appeal and re¬ 
mand the case to the First Court for deci¬ 
sion on the merits. Costs to be costs in 
the cause. 

w. c. a. Appeal accepted. 

(1) 93 P. R. 1908 (F. B.){ 164 P. E. R. i 9 ° 8 » 

133 P. w - R- x 9°8. 

(2) 48 Ind. Cas. 798; ii) P. R; 19*8, . - 
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CALCUTTA HIGH COURT. 

Criminal Reference no. 38 of 1922. 

May 9, 1922. 

Present: —-Justice Sir Lancelot Sanderson, 
Kt., Chief Justice, and Mr. Justice Pan ton. 
PARUL BALA DEB 1 —'.'ompu i 'ant 

versus 

SATISH CHANDRA BHA 1 TACHARJEE 

—Drfkndant. 

Criminal Procedure Code ( Act V of 1898), s. 488 
(5)— Maintenance, order for — Subsequent temporary 
stay of wife with husband, effect of. 

The return of a wife to her husband temporarily 
after obtaining an order for maintenance may 
have the effect of suspending the operation of 
the order, it has not tne effect of cancelling the 
order in the way in which it can be cancelled 
under section 488 (5) of the Code of Criminal 
Procedure, [p. 530, col. 1.] 

Criminal Reference, urder section 438 of 
the Criminal Procedure Cede, made by the 
Sessions Judge of Bnrdwau. 

B.bus Dasarathl Sanyal, Man math a 
Nath Mukerjc: and Panna La! ChutLrj. e, 
for the Complainant. 

Babus Amarendra Nath Bose and Lalit 
Mohan Sanyal , for the Defendant. 

JUDGMENT.— This is a Reference under 
section 438 of the Code of Criminal Pro¬ 
cedure made by the Sessions Judge of 
Burdwan. It relates to proceedings under 
section 488 of the Code of Criminal Proce¬ 
dure instituted by one Parul Bala Debi 
against her husband, Satish Chandra 
Bhattachaijee. It appears that there were 
some proceedings of this nature which wer- 
ii.fructuoas ai d were struck off by the Sirb- 
Divisional Magistrate 0 n the 2nd April 
191:5; but the lady after that made an¬ 
other application on the 8th July 1915 
which resulted in the Sub-Divisional Ma¬ 
gistrate’s making, on the 14th September 
I 9 I 5 » an order in her favour directing the 
husband to pay her maintenance at the rate 
of Rs. 10 per month. The husband, it 
appears, is employed by the East Indian 
Railway Company. He was, at the time 
when the proceedings were instituted, 
in receipt of a monthly salary of Rs. 45 
which has now risen to Rs. 76 a month. 
The lady was at the time residing else¬ 
where, but towards the end of the year 
1918, she returned to her husband and 
lived with him for a few months. While 

M 


she was stayrng with him, a petition v.as 
filed in the Court of the Magistrate on 
the 24th January 1918 i a which the 
lady purports to relinquish h e r claim for 
maintenance. The order made upon this 
petition by the Magistrate was that it 
should be filed with the record. It 
urther appears that the lady left her hus¬ 
band scon after this, and on the 24th March 
191:9 she made a further application 
to tire Magistrate for the payment of 
arrears of maintenance f 0 r one yeai On 
the 12th April 1919, both parties putii a 
petition in which they agreed that the 
present petitioner should pay hi., *uf e 
Rs. 10 a month as long as she remained 
at the house of the petitioner’s father, 
ihe petition ends thus: “We beg to ask 
the Honble Court to pass a decree 

according to the above-mentioned term 
iorRs. roa m ° 1)tb lor maintenance.” On 
this petition also the ordei of the Court 
was that it should be filed. Then, again, on 
tlie 7th January 1921, the laay made a 
further application t 0 the Magistrate for 
payment 0 1 ariears of maintenance t 0 
the amount of Rs. 346 and on the 8th 
hebmary 1921 an order under section 
438 of the Code was made for the levy 
of the sum. Thereupon the Sessions 
Judge oi Burduan was invited by the pre¬ 
sent petitioner to make a reference to this 
Court with the result that this Court 
remanded the case to the Sub-Depu ty 
Magistrate with certain directions, namelv 
that proper enquiries should be made on 
the four points set out, and that the case 
should be disposed of on that footing. 
The four points were, first, whether 
by the return of the wife to the husband’s 
house towards the close of the year 1918, 
the order of the 14th September 1915 
became inoperative; secondly, whethei 
by reason of the arrangement made in 
the begum ng of the year 1919, the order 

° f 1 I4t , h Se P temb ei I 9 I 5 was super¬ 
seded; thirdly, whether if the ordei of the 

Htl- September 1915 j s still in force, it 

should now be cancelled under the pro- 
visions of section 488, sub-section (5); and. 
xourthly what amount is due to the 
wife if the older of tie 14th September 
1915 is not inoperative and has not bean 
superseded or cancelled. ^ ~ 

On‘receipt of these directions the Sub** 
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Deputy Magistrate proceeded to take 
evidence ana arrived at a finding, on 
the iyt.‘, August 1921, to the effect that 
a sum of Rs. 346-13 was aue by the 
husband to the w.fe. lhereupor tbe pre¬ 
sent petitioner again moved tie Sessions 
Judge of Burdwan to make a reference 
to this Court. The learned Sessions 
Judge, before otherwise dealing with the 
matter, remanded the ca'e to the Sub- 
Deputy Magistrate in order that he might 
come to more explicit finnings 011 ti e 
four points set out in the judgment of 
this Court. The Sub-Deputy Magistrate 
recorded such findings on the 2otb Decem¬ 
ber, but their effect was not to modify 
in any wav the older wldch he had alreaoy 
made. Thereupon the Sessions Judge 
of Burdwan has referred the whole case 
to us with the recoinmenoation that the 
or u er 01 the Sub-Deputy Magistrate s’ ould 
be set aside. 

The matter for decision in this reference 
is, it appears to me, whethei the decisions 
of the Magistrate on tne four points are 
or are not correct. As regards the first 
point, namely, whether the order of the 
14th September 1915, became inoperative 
by leason of the woman's having return¬ 
ed to live with her husband towards the 
end of the year 1918, it appears to me that 
the view taken by the Sub-Deputy Ma¬ 
gistrate is correct. A mere temporary 
stay of this kind, though it may have 
suspended tbe operation of the order, 
had not tbe effect of cancelling it in the 
way in which it could be cancelled under 
section 48c (5) of the Code. Moreover, 
tbe Magistrate found that the petition 
to which I have referred and which 
was filed by the lady on the 24th January 
1919, was obtained by fraud. It is obvious 
that such a petition could not have the 
affect of cancelling the oraer t ated the 
14th September 1918. 

The second point is of greater import¬ 
ance, namely, whetl er by reason of agree¬ 
ment made in the beginning of the "year 
1919, the oidei of the 14th September 
1915, was superseded. It appears to me 
that when the petition or compromise 
was filed in the Court of the Sub-Deputy 
Magistrate, the parties bad the intention 
of effecting a complete settlement of all 


questions outstanding between them; and 
it further seems to me t at if there had 
been any intei t on of excluding tbe 
arrears of maintenance from tbe 
operation of the petition of compromise 
this would have been expiessly mentioned 
therein. In my view, the decision of the 
learned Magistrate on the second point is 
correct and the intention of the parties, 
when they filed theii petition, was, that 
the lady should abandon her claim to any 
arrears of maintenance which may have 
accrued due up to that date. 

1 think that the Sub-Deputy Magistrate 
has rightly decided the third point. It 
has been urged that the petitioner had 
not proper opportunity to place his case 
before the Court. But I am satisfied 
that lie wilfully abstained from appearing 
when he had notice of the proceedings, 
and that this is not a just ground for dis¬ 
turbing the Magistiate’s finding. It is 
certainly not proved that Parul Bala 
has been guilty of any irregular conduct 
and, having regard to the treatment she 
has had in the past, si e has ample reason, 
as things at present are, for refusing to live 
in bei i usbaud's bouse. There is no ground, 
therefore, for cancellation under section 
488 (5) of tbe order of the 14th September 

I 9 I 5 - . . t 

In this view of the case, it becomes 

unnecessary for this Court, to consider 
the fourth point which was referred to 
the Magistrate. 

In the result, the reference of the learned 
Sess : ons Judge should be accepted only so 
far as it relates to the arrears of maintenance 
anterior to the 12th April 1919; as regards 
the arrears of maintenance subsequent 
to that date, the order of the 
learned Sub-Deputy Magistrate should 
be affirmed. It will be necessary in this 
view to return, tbe case to the Sub- 
Deputy Magistrate in cider that le may 
calculate, on tliis looting, the amount 
rf airears of maintenance due by the peti¬ 
tioner to his wi*e, 

The older of the Sub-Deputy Magistrate 
as regards ccsts, will stand. We make 
no further order as to ccsts. 

w. c. a. Rejerence partly accepted. 
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PA.MA HIGH COURT. 

CRIMINAL REVISION No. 452 OF 1 923. 

August 13, 1923. 

Present: —Mr. Justice Kulwant Saliay. 
AKAL MAHTON and others — 
Petitioners 
versus 

MAHABiR MAHTO— Opposite Party. 

Criminal Procedure Code ( Act V of 1898), 
ss. 144, 145, applicability of — Magistrate, duty of — 
Jurisdiction—Revision direct to High Court, main¬ 
tainability of — Government of India Act, 1915 (5 & 6 
Geo. V, C. 61), 5. 107. 

Section 144 of the Criminal Procedure Code is 
applicable only to temporary orders in urgent 
cases of nuisance or apprehended danger; its 
provisions do not apply to cases where there is a 
dispute as to land for the settlement of which sec¬ 
tion 145 provides the proper remedy, (p. 533, 
col. 1.3 

Lacimin Ran v. Diiru Dusidh, 4S Ind. Cas. 
342; 19 Cr. I <; J. 1002, followed. 

In a proceeding under section 144 of the Crimi¬ 
nal Procedure Code the Magistrate, without taking 
any evidence and without considering the docu¬ 
ments produced or which mig.it have bee a pro¬ 
duced by the parties, found in favour of the 
second party and made an orJer absolute as re¬ 
gards possession. On revision : 

Held, that the order was without jurisdiction, 
and could not be sustained, inasmuch as action 
under section 144 of the Code of Criminal Pro¬ 
cedure, can only be taken after the Magistrate is 
satisfied that immediate prevention or speedy 
remedy is necessary and when he is so satisfied 
that it is so, he must state the material facts in 
the order, [p. 532, col. 2.] 

Karoolal Sajawol v. Shyan Lai, xz C. 015; 

9 C. W. N. 864: 1 C. L,. J. 216; 2 Cr. h. J. 215, 
folio vcd. 

Where an order made by a Magistrate is outside 
the scope of cl. (r) of section 144 of the Criminal 
Procedure Code it cannot be treated as an order 
made under that section, but is an unauthorised 
order made without jurisdiction and the High 
Court can, in exercise of its power of superintend¬ 
ence under section 107 of the Government of India 
Act, set it aside, even though no application was 
in the first instance made to the District Magistrate 
as required by sub-section (4) of iection 144 of 
the Criminal Procedure Code. [p. 533, col. 2.] 
Sheobalak Singh v. Katnaru id in Mandal, 68 
Ind. Cas. 149; 2 Pat. 94; 3 P. E. T. 573; (1922) 
Pat. 2 4 ij 4 U. P. E. R. (Pat.) 571 23 Cr. E. J. 
54dJ (1922) A. I. R. (Pat.) 435; 1 P. E. R. 2 Cr. 
(P. B.), referred to. 

Appeal from an order of tin Sib- 
D.visiiial Magistrate of Dinapore, dated 
the 13th July 1923. 

Mr. B'tagtffzn Prcishad, f 0 r the Petitioners. 

for the Opposite Party, 
n UO&MflNT.—The petitioners were the 
lirst party in a p oceedlag under section 14^ 
of the Lode of Criminal Procedure- 


The facts set out in the application for 
rev s on filed in this Court are shortly 
these. One Each man Eohar and Saudeo 
Dollar had a holding of one acre, thirteen 
decimals. On the 14th April 1920 these 
two persons sold their holding to Doma 
Gope and Ramkeshwar who purchased 
the holding half and half and it is alleged 
that they paid off an incumb a nee upon 
this property created by their vendors. 
On the 3 d June 1920, Doma sold Ids 
half share to Akal Mahto who is the peti¬ 
tioner No. 1 in this case. It is alleged 
that the mortgage-bond paid off by Duma 
and Ramkeshwar was handed over to 
Akal and tHe o iginal deed dated the 14th 
April 1920, remained with Ramkeshwar. 
Ramkeshwar is alleged to have lost the 
original deed and on the 18th May 1922, 
lie lodged an information before the Police 
stating the fact of the loss and asking the 
Pol ce tc enquire into the matter. On 
the 14th December 1922, Ramkeshwar 
sold uis half snare in tne holding to two 
persons, Bhusa Mahto and Bhadai Saha, 
w..o a e the petitioners Nos. 2 and 3 in 
the p esent application. On the 26th May 
1923, the opposite party' IMahabir Mahto 
served a notice on Doma stating that he 
had come to know that he was going to 
transfer the property and forbade him 
from doing so on the allegation that Doma 
was really the furgUar of Mahabir Mahto. 
As a matter of fact, Doma had already 
sold his share to Akal Mahto . on the 
3rd June 1920 and the notice was 
given by Mahabir to Doma about 
three years after Doma had alieady sold 
his share. On the 15th June 1923, the 
Police submitted a report before the Sub- 
Divisional Magistrate of Dinapore stating 
that there was a likelihood of a breach 
o f the peace relating to the possession 
of the land in dispute and recommending 
p oceedings under section 145 of the Code 
of Criminal Procedure. On the 2nd July 
1923, the petitioners filed what is stated 
in the order-sheet a “protest petition/* 
whereupon, on the same date, the learned 
Sub-Divisional Magistrate made an order 
for issue of notice under section 144 of 
the C>de of Criminal Procedure on both 
pa ties not to c eate a breach of the peace 
in res ect of the land and fixed the 13th 
July for allowing cause. On the 13 th 



532 INDIAN CASES; (1523 

AtCAt, MAHlfON V. Me^HABlR MAHTO. 


July without taking any evidence, the 
learned Sab-Divisional Magistrate made 
tne order absolute as against the first party 
who aretne petitioners in this case. Against 
this order the petitioners come up in re¬ 
vision to this Court. 

Now, the learned Sub-Divisional Magistrate 
states that he was absolutely convinced 
that the first party's claim was really frivo¬ 
lous and was based simplyfon the fact 
that their names are entered as furzidars 
in the sale-deed dated the 14th April 1920. 
The learned Sub-Divisional Magistrate seems 
to be under a complete misapprehension 
on this point. The deed of sale of the 14th 
April 1920 stands in the name of Doma 
and Ramkeshwar. The names of the first 
party are not to be found in this deed 
and it is stated that there is no mention 
in this deed about the purchasers being 
furzid'trs for anybody else. Then, the learn¬ 
ed Sub-Divisional Magistrate says: “There 
have 1 een two sale-deeds of later dates 
purporting to re-transfer the property 
and one of those is by the first party dated 
December 1922.“ Here, again, the learned 
Magistrate appears to be under some 
misapprehension. Tne deed of December 
1922 is the one by which Ramkeshwar 
sold his half share to Bhusa and Bbadai 
who were the first party in the present 
p oceeding. There was no sale-deed by 
the first party, it was in favour 0 f the first 
party, and it was not a re-trjnsfer, but 
a Conveyance by Ramkeshwar and Doma 
to the present petitioners. The learned 
Magist ate then proceeds and observes 
that the claim of the first party is that 
he lost the deed of sale of April 1920 and 
that the second party is falsely claiming 
on the strength of it. Here, again, the 
learned Sub-Divisional Magistrate is in 
error. The first party never alleged that 
he had lost the deed of sale. The deed 
of sale was alleged to have been lost by 
Ramkeshwar, the vendor of the petitioners 
Nos. 2 and. 3, and he is alleged to have 
lodged an info mat ion of the loss before 
the Police in May 1922. 

• The lea ned Magistrate then says that 
he cannot believe that a party would steal 
a document which did not . contain his 
name and claim on the strength of it,! and 
he says that the converse is mi ch 
more probable. Instances are not infre¬ 


quent wh n do uments of title 1 ave been 
lost and 1 ave been found to be in poss¬ 
ession of persons who have really no title 
to the property covered by them, and 
this matter can only be finally determined 
after taking evidence , adduced by the 
parties. . M 

Now, this is the whole of the judgment 
of the learned Magistrate, and upon these 
facts he held that possession wasi ndoubtedly 
with the second party and he made the 
notice absolute for two months as against 
the first party. k 

It has been contended by the learned 
Vakil for the petitioners that the order 
made by the lea ned Sub-DivisJoi.al Magis¬ 
trate is without jurisdiction- He says that, 
under section 144 of the Criminal Proce¬ 
dure Code, the Magistrate had no juris¬ 
diction to make any order unless and 
until he was satisfied that there was appre¬ 
hension of a breach of the peace and that 
immediate prevention or speedy remedy 
was desirable. There is no indication in 
the judgment that such circumstances existed 
in the present case. On the other hand, 
the learned Vakil relies upon the Police 
report which recommended proceedings 
under section 145 of the Code of Criminal 
Procedure and not un r| er section 144 * 
He relies on the case of Karcolal Sajawal 
v. Shyam Lai (1) for the proposition that, 
before a Magistrate can take action under 
section 144 of the Code of Criminal Pro¬ 
cedure, he must he of opinion that imme¬ 
diate prevention or speedy remedy is neces¬ 
sary, and when he has made up his mind 
that it is so, he must state the material 
facts in the order; and where a Magistrate 
passed an order directing the second paHy 
not to interfere with the first party in the 
cultivation of his khvs land or the collection 
of rents from his under-tenants, and it 
did not appear frem the proceedings that 
he was of opinion that immediate preven 
tion or speedy remedy was ne< essaiy and 
the order made did not state the material 
facts of the case, it was held that the order 
was bad and it was set aside. He further 
relies on the case of Lachman Ram v. Dh\fu 
Dusadh (2), where Mr.: J< slice Malhc 
lays it down as a proposition of law tuat 


1 (1) 

2 Cr. 
(*) 


32 Ci 9351 9 C; W. N; 8641 1 C. I#. J. 216- 
^8 242 ) 1-9 Cr, Ifi J, 1°°** 
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section 144 of the Code of Criminal Pro¬ 
cedure is applicable only to temporal}' 
orders in urgent cases of nuisance or appre¬ 
hended darger; it is not applicable in cases 
where there is a dispute as to land for the 
settlement of which section 145 provides 
the proper remedy. In my opinion the 
learned Vakil is right in his contention 
and the authorities cited by him support 
his conten ion. 

From the order 0 f the learned Magis¬ 
trate it is not at all clear that the case was 
of such an urgency as to require action 
under section 144 of the Code of Criminal 
Procedure. Moreover, the learned Magis¬ 
trate really makes an order as regards 
possession and he holds that the seccnd 
party is undoubtedly in possession without 
taking any evidence on the point and with¬ 
out considering the documents produced 
or which might have been produced by 
the parties if a proceeding under section 
145 had been initiated. I am, therefore, 
of opinion that the order of the learned 
Sub-Divisional Magistrate cannot stand 
and it must be set aside. If there is any 
apprehension of a breach of the peace it 
will be open to him to initiate proceedings 
under section 145 of the Code. 

A preliminary objection is taken by 
Mr. Shivesw r ar Dayal, who appears for 
the opposite party, that the application 
to this Court is not maintainable as, under 
clause (4) of section 144, Criminal Procedure 
Code, it was incumbent on the petitioners 
to go in the first instance before the District 


Magistrate before coming up in revisio 
to this Cou t. No doubt the District Ms 
gistrate had full power to rescind or alte 
the order made by the Sub-Divisional his 
gistrate, and the ordinary practice in thi 
Court is that In cases of orders made unde 
section 144, Criminal Procedure Codi 
the parties against whom the order Is mad 
should In the first Instance approach th 
District Magistrate before coming up t 
this Court. Here, however, the learne 
Vakil for the petitioners argues that th 
order of the learned Sub-Divisional Magi; 
trate is wholly witl out 'Vrisdicfior 

I- the TV 11 Pei cl rp se of Sheobalak Sivp 
v. Katnaruddm Mavdal (3) it was argr< 

(3) 68 Ind. Cas. 14952 Pat. 94; 3 P. L. ‘ 

573 ! (1922) Pat. 241; 4 U. P. L. R. (Pat.) 57; ; 

fc.bi; sasr»- A - *• r - (pat) 1 * : 


that the order complained of In that case, 
as originally made by the Deputy Magis- 
t ate, was one which w as outside the scope 
of sec ion 1 >4, clause (1), and was made 
without jurlsdic i«• n and that in such, cir¬ 
cumstances it should not he treated as an 

order made under that section at all, hut 

as an unauthorised order made without 
jurisdiction and that this Court should 
exercise its power 0 t superintendence under 
section 107 of the Government of India 
Act and set aside the order; and in con¬ 
sidering this argument his Lord si ip 
the Chief Justice observed as follows: “No 
doubt this Court has interfered and exer¬ 
cised its jurisdiction in such cases and if 
it could lie shown that the order in tlie 
present case did not come within tl epow r - 
ers conferred by the first clause of section 
144, we should be entitled to interfere 
and set it aside." Similar observations 
were made by the other learned Judges 
who composed the Full Bench; and as, 
in the present case, it has been found that 
the order made was without jurisdiction 
the preliminary objection cannot prevail. 
The result is that the order of the learned 
Sub-Divisional Magistrate is set aside. 

w * c. a. Order set aside. 


CALCUTTA HIGH COURT. 

Criminal Appeal No. 431 of 1022. 

January 10, 1923. 

Present:—Mr. Justice Newbould and 
Mr. Justice Suhrawardy. 

KALI SINGH and others—Appellants 

versus 

EMPEROR— Respondent. 

Criminal Procedure Code (Act V of 1898). 
5 • x 95 (4) —Sanction to prosecute—Application 
giving full patticulars—Order of sanction emitting 
to give particulars — Sanction, whether valid. 

An application for sanction to prosecute should 
“ e re ®d with the order granting <uch application, 
and if the necessary particulars required by 
sub-section (4) of section 195 of the Criminal 
Procedure Code are given in the application, 
the fact that the order omits to give these 
particulars would not render the sanction, a 
Rid lifictfon, - 
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Dulloo Singh v. Deputy Inspector General of 
Police,C. I.D., Bengal, 65 Ind. Cas. 570; 49 C. 551: 
*3 Cr. L. J. 138; {1022) A. I. R. (C.) 412, followed. 

Baperam Surma v. Gouri Nath Dutt, 20 C. 
4741 10 Ind. Dec. (n. s.) 320 and Thaddeus v. 
Janaki Nath Soho, 21 Ind. Cas. 172* 40 C. 423; 
1 4 Cr. I,. J. 572. referred to. 

Criminal appeal against an order of 
the Sessions Judge, Birbhum, dated the 
xst July 1922. 

Babu Dasarathi Sanyal, with him Babus 
Lalit Mohan Sanyal and Promote 
Kumar Ghose, for the Appellants. 

Mr. Ort, Deputy Legal Remembrancer, 
for the Crown. 

JUDGMENT.- —This is an appeal by 
two persons who have been convicted of 
Various offences in connection with a fraudu¬ 
lent suit brought in the Munsif's Court. 
The main facts found are that the appellant. 
Kali Singh, filed a suit against 

one Pasindli Roy of Kanaila, in ti e United 
Provinces, in the Court of the Munsif of 
Rampurhat, in the District of Birbhum, 
in this Province. This suit was based on 
a hand-note which has been found to he ve 
been a forgery, and to have been fo ged 
by the second accused, Deb Nath Roy. 
Kali Singh was charged with having- 
fraudulently used as genuine a forged 
document purporting to be a valuable 
security, punishable under section 471 
of the Penal Code, and also with 1 avii g 
been a mender of a criminal conspiracy 
for the purpose of fraudulent ly and 
dishonestly making a false claim punish¬ 
able under section 209, read with section 
120 B, of the Penal Code. Deb Nath w 7 as 
charged with forging a valuable security 
punishable under section 467 of the Penal 
Code, with abetment of the offence of 
fraudulently using a forged document 
punishable under section 471, read with 
section 109, and also with joining in the 
conspiracy punishable under section 120 B 
with section 209 of the Penal Code. The 
appellants were convicted on all these 
charges. Each of these accused is sen¬ 
tenced to three years' rigorous imprison¬ 
ment on the principal charge, under sec¬ 
tion 471 of the Penal Code In the case of 
Kali Singh, and under section 467 of ti e 
Penal Code in the case of Deb Nath. Each 
of the accused was further sentenced to 
one year's rigorous imprisonment on the 
tonspiracy charge, and Deb Nath was also 


sentenced to the additional period of one 
year's rigo ous imprisonment on the convic¬ 
tion o abetment of using a forgtd docu¬ 
ment. 

The first, point urged on behalf of the 
appellants is that the trial is had for want 
of proper sanction. Under the proviso 
of section 196-A o the Code of Crin inal 
Procedure a. sanction under that section 
for prosecution for criminal conspiracy 
to commit , a non-cognizable offence is not 
necessary in the present case, since the 
provisions of sub-section ^3) of section 195 
are applicable. But it is contended that 
there has been no proper sanction under 
section 195. It is said that the sanction 
is contrary to the provisions of sub-section 
(4) of that section as the order of sanction 
does not give the necessary particulars. 
The order of sanction was passed on a 
petition (Exhibit 3) presented by the Deputy 
Inspector General of Police, and tl e effective 
part of the order is that tl e application 
be allowed. If this order be read with 
the application all the details required 
by sub-section (4) have been supplied. 
We think that the petition and the order 
should be read together. Ti is was the 
view taken in the case of Dulloo Singh v. 
Deputy Inspector General of Police, 
C. I. D., Bengal (1), and we think it is the 
right view 7 . It is contended that this decision 
is opposed to eaUier decisions on this point. 
But w 7 e canrot find in any of those that 
have been cited anything which contradicts 
the view 7 that the order of sanction and 
the petition asking for sanction should 
be read together. All the rulings to which 
our attention was directed w r ere to 
the effect that the omission to give the 
particulars required by sub-section (4) of 
section 195 renders the sanction a bad 
sanction. But they did not deal with 
the point which arises in this case. It 
would appear in an earlier case, Baperam 
Surma v. Gouri Nath Duit (2) that the 
learned Judges in discharging the Rule 
referred to the record of the case, and it 
would seem that their order was based 
on a consideration of the petition with 
the order, though this is not clearly stated 

(1) 65 Ind. Cas. 570; 49 C. 551; 23 Cr. L. J. 
138;" (19 22 ) A. I. R^(C.) 412. 

(2) 20 C. 474110 Ind. Dec, (n, s.) 3 20 * 
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In the report. In another case on the 
Original Side of this Court reference was 
certainly made to the application in order 
to interpret the order granting sanction 
since the words used by the learned Judge, 
when passing the order, were only “ very 
well.” This case is Thaddeus v. Janaki 
Nath Saha (3). We, therefore, have no 
hesitation in following the recent ruling 
referred to above, and in holding that 
there is no flaw in the sanction under sec¬ 
tion 195 of the Criminal Procedure Code. 

The learned Sessions Judge appears to 
have put the facts clearly bet ore the Jury. 
The only misdirection in that charge, which 
is suggested, is as to the legality of the 
conviction of Deb Nath under section 471, 
read with 109, of the Penal Code, and we 
And it hard to see what act of abetment 
of using the forged document was done 
by him other than the acts which are 
covered by his conviction under the other 
sections. We have also some doubt as 
to the legality of separate sentences for 
all the offences of which the accused 
were convicted. The learned Deputy Legal 
Remembrancer, however, states that "he 
does not press for upholding that part 
of the order which directs that the separate 
sentences passed should run consecutively. 
We, therefore, do not think it necessary 
to deal at length with these points as re¬ 
gards the sentence. 

In the result, we uphold the convictions 
o the appellants, and modify the rentences 
to this extent that, while upholding the 
terms of each sentence passed under the 
respective sections against each of the 
appellants, we direct that these sentences 
do run concurrently and not consecutive¬ 
ly. 

W. C. A, Convictions upheld: 

Sent ernes modified. 

(3) 21 Ind. Cas. 172J 40 C. 4231 14 C r. It. J. 
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PATNA HIGH COURT. 

Criminal Revision No. 427 or 192 

August 3, 1923. 

Present:— Mr. Justice Kulwant Sal.ay. 

BHUTAN RAUT —Second Party— 

Petitioner 

versus 

KUMAR RAI AND ANOTHER- 
Pirst Party—Opposite Pariy. 

Criminal Procedme Code {Act V of 1898), 
s. 145 —Decision as to possession by Civ l or 
Criminal Court, whether binding on Magistrate 
—Written statement—Statement supported by 
evidence of deponent—Discretion — Further evidence, 
when necessary. 


It is not always incumbent upon a Magistrate 
tryin- a case 1 rider section 145 of the Criminal 
lroccdure Code to give effect to the decision of 
a Civil or Criminal Court, and no hard and fa>t 
rule can le laid down in this respect fp 537 
col. 1.] ' *" 


Parmessar Singh 
801; 1 P. L. J. 3s 6; 
<o; (1917) Pat. 1, 


v. Kailaspati, 35 Ind. Cas. 
17 Cr. I.. J. 369; 1 p. l. W. 
referred to. 


Where, in a proceeding under section 145 
of the Criminal Procedure Code, one of the 
parties files a written statement’ and that 
statement is supported by his own evidence 
in Court, the Magistrate, in relying upon the 
written statement, does not act without 
jurisdiction ; nor does he do so in not accepting 
a decision in a previous case of rioting as to 
p issession. [p. 537, col. i.l 

It is in the discretion ot the Magistrate in a 
proceeding under section 145 of the Criminal 
Procedure Code to take further evidence, if he 
thinks it is necessary to do so. If he is satisfied 
on the evidence produced as to the party in 
actual possession, it is not necessary for him to 
take further evidence, [p. 537, coi. i.j 


Appeal from a decision of the Sub- 
Divisional Magistrate, Gopalgunj. 


Mr. G. C. Pal, for the Petitioner. 

JUDGMENT. —The petitioner was one 
of the second party in a proceeding under 
section f 145, Criminal Procedure Code. 
The dispute related to the possession of 
8 blghas 19 kathas 4 dhurs of land i n village 
Pakri Sham. This piece of laud originally 
formed the hcldiug of 01 e Moti Koeri who 
die^ leaviig e wi.ow M sarnmat Parbatia 
and two daughters Musammat Bauahi 
ana . Musammat Domini. Musammat 
Domini tiied leaving a son Jadu. After 
Ihe death of Moti Koeri and his widow 

the lioliling came into the possession of 
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Musammat Baudhi. It is alleged that 
Musammat Baudhi made a gift of this 
holding to her sister’s son Jadn and to her 
own minor daughter M mammal MaraclJa 
by a need of gift dated Hie 12th March 
iQ 2 o. The first party claim possession 
under a usufructuary mortgage, dated 
the 10th November 1921, executed in 
their favour by Jadu and the second party 
claim possession under a usufructuary mud- 
gage executed in their favour in respect 
• f the same land by Musammat Baudhi in 
December 1921 which deed was registered 
on 3rd . January 1922. The proceeding 
was initiated o 1 a report submitted by 
the Sub-Inspector of Police to the effect 
that there u as an apprehension of immediate 
breach of the peace relating to the possession 
of the holding in dispute. On the 27th 
October 1922, the Magistrate made an 
order for drawing up proceedings under 
section 145 and for attachment of the land 
in dispute. After the proceeding haa been 
startea a Criminal case of rioting cropped 
up in which some of the second party 
were accused by the first party of carrying 
away certain croys grown <. n a p. rtLn of 
the land in dispute by the first patty. 
Tiiis case was disposed f sometime in 
March 1923 and resulted in an acquittal of 
the accuse s persons. The proceeding under 
section 145 was kept in abeyance till the 
decision ■ f the rioting case ami was taken 
up agah after the disposal <f that rioting 
case. The learned Sub-Divisioial Magis¬ 
trate of Gopalgunj who trieci the case 
under sectic 11 145 has held that the first 
party are in possession and he 1ms declared 
that their possess 1 ’ m w : ll be maintained 
until they are evicted therefrom i n due 
course of law. The second party has 
come up to this Court. in revision against 
this order and the points taken by their 
learned Vakil are,—first, that the learned 
Sub-Divisional Magistrate has n ,t nsidered 
the evidence adduced by the second part}'; 
secondly, that the written statement filed 
by Musammat Baudhi could not be used 
as evidence in the case, and thirdly, that 
If the evidence adduced by the parties 
before the learned Magistrate was not 
satisfactory, he ought to Lave taken furtl er 
evidence in or a er to come to a satisfactory 
finding on the question of possession. 

It appear* that the first party examined 
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two witnesses and the second party examined 
one witness and both parties filed some 
documents. The learned Magistrate refers 
tc the documents produced by the second 
party and he refers tc- the judgment of 
the rioting case referred to above and that 
of another rioting case which was disposed 
of sometime in the year 1922 and he says 
that the position taken up by* the parties 
in these rioting cases lias an important 
bearing in the case. He considers the 
fact that in the rioting case of 1923 the 
second party had filed a written statement 
to the effect that the land in dispute had 
all along been in the possession of Mu¬ 
sammat Baudhi, and she used to give them 
half the crop of the land in lieu of interest 
for the money advanced by them. On 
the 15th May 1923 the second party filed 
a petition in the Court below wherein they 
stated that, having regard to the result 
of the two rioting cases referred to above, 
the present proceedings ought to be drop¬ 
ped, and they further stated that Mu- 
sammat Baudhi was a necessary party 
to the present proceedings. Musammat 
Baudhi was thereupon made a party 
and cn the 31st May 1923 she filed a peti¬ 
tion sayirg that she was net in possession 
and the first party were in possession. 
She was thereupon examined by the learn¬ 
ed Magistrate and she reiterated tl e state¬ 
ment made by her in the petition and 
stated that the statemert was made by 
her voluntarily. The learned Magistrate 
has considered all these facts and las 
ccme to the finding that the first party 
are in possession of the land in dispute. 
No doubt, he does not refer to the findings 
arrived at in the previous rioting cases 
but it cannot be said that the learned. Magis¬ 
trate lias not taken the whole cf the evi¬ 
dence into his consideration and that he 
has not taken the judgment in the two 
rioting cases into consideration. Besides 
the judgments in the two rioting cases 
and he usufructuary mortgage-bena execut¬ 
ed by Musammat Baudhi, there was 
no other document produced by the second 
party. It is admitted that the one witness 
examined by the secon; party was merely 
a formal vitiess wl.o was calle v tv prove 
ceitair. documents. Mr. Gour Chanc'Ta 
Pal for the petitioner further contends 11 at 
tie question of possession Lou been already 
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decide! ip the rioting cases ana the learned 

Magistrate was bound to respect the so d 
decisions and that he has acted without 

jurisdiction in not doing s ?* . 

on the decision of the Special Bench in 

the case of Partnessar Singh v. r Kaila K s P at \ 
[i). It is pointed cut by Mr Abani 
Bhusan Mukherji for the opposite party 
that the question of possession was gone 
into incidentally iu those cases ana the 
finding was that Musammai BaudlU was 
in possession. When Musammai B auohi 
comes and stated that she is not in pos¬ 
session, the learned Magistrate was not 
bound to follow the decisions in the noting 
cases. As has been laid down m the same 
Special Bench case, it is not always incum¬ 
bent upon the Magistrate to give effect to 
decision >f a Civil or Criminal Court and no 
hard and fast rule can be laid down in 
this respect. Having regard to the cir¬ 
cumstances of the present case, it can no 
be said that the Magistrate acted without 
jurisdiction in not accepting the decision 
as to possession in the rioting cases. The 
first contention of the learned Vakil ior 
petitioner must, therefore, be overruled. 


As regards the second contention, the 
learned Magistrate was entitled to consiaer 
the written statement filed by Musammai 
Baucthi. Her written statement was, more¬ 
over, supported by her own evidence in 
Court and there is no ground for the con¬ 
tention that the learned Magistrate has 
acted without jurisdiction in relying upon 
the statement of Musammai Baudhi. 
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him is without jurisdiction. This appli¬ 
cation must, therefore, be dismissed. 


W. C. A. 


Application dismissed . 


CALCUTTA HIGH COURT. 

Criminal Miscellaneous Revision 
PETITION No. 60 OF 1923. 

May 23, 1923. 

Present: —Mr. Justice C. C. Gbose aid 
Mr. J ustice Cuming. 

AHMED ALI SARDAR and others— 
Accused—Petitioners (in J ail) 

versus 

EMPEROR—Opposite Party. 

Criminal Procedure Code (Act V of 1898), 
ss. 123, 498— Sessions Judge, if competent t 0 
grant bail pending hearing of reference under sec - 
tion 123, Criminal Procedure Code. 

Pending the hearing of a reference made to 
a Sess ons Judge under section 123 (2) of the Cri¬ 
minal Procedure Code in respect of an order made 
under section 118 of that Code, the Sessions Judge 
has jurisdiction, under section 498, to admit the 
person adversely affected by that order to bail. 

Criminal Reference, undeT section 123, 
claus: (2) of the Code of Criminal Pro¬ 
cedure, made by the S.ssior.s Judge, 


As regards the third contention, it 
is to be noted that it was in the discretion 
of the Magistrate to take further evidence 
if he thought it necessary to do so. If 
he was satisfied upon the evidence pro¬ 
duced in the case that the first party were 
in actual possession of the land it was not 
necessary for him to take further evidence. 
On the whole, although the judgment 
of the learned Magistrate is not as satis- 
factory as it ought to have been, yet I 
cannot say that the final order made by 


(1) 35 Ind. Cas. 801 j 1 P. L. J. 33^1 17 Cr * 

hi Ji 3*91 X Pi Li Wi 951 (19*7) Pa * *»' 


Tipptrah. 

Mr. Mohamed Nurul Haq Choudhuri , for 
the Petitioners. 

Mr. Orr, for the Crown. 

JUDGMENT.— The present Rule was 
issued calling upon the District Magistrate 
of Tipperah to show cause why, pending 
the hearing of a Reference by the Sessions 
Judge of Tipper all under section 123, 
clause (2), of the Code of Criminal Pro¬ 
cedure, bail should not be granted to the 
petitioners t-» the satisfaction of the District 
Magistrate. 

It appears that certain proceedings 
were taken against the petitioners under 
section no of the Code and an order against 

the petitioners was made under section «8, 
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as the petitioners were unable to furnish 
the securities demanded. The proceed¬ 
ings were then laid before the Sessions 
Judge of Tippreah fcr orders under seel'’on 
123. The petitioners urge that, pending 
the hearing of the Reference under sec¬ 
tion 123, sub-section (2), they should be 
admitted 1 o bail. The Sessions Judge was 
of opinion that, having regard to the pro¬ 
visions of section 123, sub-sec 4 ion (2), 
he had no power to admit the petitioners 
to bail. 

Now, the pr ; .vis'oos of section 498, Cri¬ 
minal Procedure Code, regarding admission 
to bail are particularly wide ana it is point¬ 
ed out in the section itself that a Court of 
Session may in any case direct any person 
to be admitted to bail. There are no words 
in section 123, sub-section (2), controlling 
the very wi .e provisions of section 498. 
If a person has been convicted and has 
appealed, ne can apply for hail to the Ses¬ 
sions Judge. In the present case as an 
order has been mane under section 218 
against the petitioners, such a n order is 
liable, in the circumstances stated, to he 
revised by the Sessions Judge under the 
previsions of section 123, sub-sectiou (2). 
In other werds, the Sessions Judge may 
or may not confirm the order passed 
by the Magistrate uuder section 118 and 
it stands to re son that if in the case of 
a person who is convicted and who has 
preferred an appeal, bail is allowable, 
bail c n similarly be allowed in the case 
of a person against whom an order has 
been made under section 118 and which 
order is liable to be revised by a Ses¬ 
sions Judge under the provisions of sec¬ 
tion 123,. sub-section' (2). At any rate, 
In our opibicn, there is no reason why any 
restriction should be placed upon the 
wide provisions of section 498. In this 
view of the matter, we think the Sessions 
Judge had power to admit the petitioners 
to bail and we accordingly send the matter 
back to the learned Sessions Judge in order 
that he may deal, with the matter of the 
application for bail in the light of the re¬ 
marks made above. 

W. C. A. Case sent back. 




PATNA HIGH COURT. 

Criminal Rf.vision Petition No. 450 

OF IO23. 

August io, 1923. 

Present:-- Mr. Justice KJwanl 8ahay. 
ftl it sat inn at W A IIIDUNNI.SSA and others 

—Petitioners 

VC? SllS 

PICHIT JyAL MISSIR and another— 

Opposite Party. 

Criminal Procedure Code ( Act V of 1898), 
$■ 145 —Examination of witnesses — Magistrate, dis¬ 
cretion of—Document admitted without being proved 
— Jurisdiction, 'whether affected. 

In a proceeding under section 145 of the Crimi¬ 
nal Procedure Code, it is in the discretion of the 
Magistrate to refuse to examine all the witnesses 
produced by any party, but the dis< retion is one 
which must be exercised with due care and caution 
and with careful tegard to the circumstances ol 
each particular case [p. 540, col 1.] 

Samir Sheikh v. fahed Sheikh, 3 C. L. J. 478; 

3 Cr. L. J. 423, referred to. 

Biswanath Mahapatra v. Shivavand Saraswati, 
61 Ind. Cas. 718; 2 P. I/. T. 330; 22 Cr. L,. J. 

430, distinguished. 

The admission of a document without being 
duly proved aud without any objection may be 
an illegality, it does not affect the jurisdiction of 
the Magistrate to pass the final order in the 
case. [p. 5 41, coi. 1.] 

Crimii ol Revision Jrom an oraer of the 
Deputy Magistrate, Monghyr, dated the 
21st Ma> 1923. 

Mr. S. M. Naimutullab , for the Petitioners. 

Mr. G. C. Pal, for the Opposite Party. 

JUDGMENT.— The petitioners were the 
first party in a proceeding un< er section 
145 of the Code ot Criminal Procedure. 
The dispute relates to the possession of 
250 bighas of land in Mauza Bira in the 
District of Monghyr. On the 22na Novem¬ 
ber 1922, Musammat Wahidunnissa of 
the first party filed a petition before the 
Sub-Divisional Magistrate to the effect 
that there was imminent likelihood of 
a breach of the peace in respect of the 
possession of the 250 btghas cf land in 
dispute. An order under section 144 oi 
the Code of Criminal Procedure was passed 
a nd th e Sub-Inspector of Police wa s d irected 
to enquire into the matter and submit 
a report. The Sub-Inspector submitted 
his report whereupon proceedings under 
section 145 were ordered to be drawn up 
on the 5th December 1022; ana by an 
order of the same date it was directed 
that the first party should produce -her 
wit»t*0cs 00 the ssotfc December *0**' 
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In the proceeding as originally drawn tip 
the petitioner No. 1, Wahidunnissa, was 
the only member of the first party. On 
the 20th December 1922, the second party 
appeared and filed a petition stating that 
certain other persons who were interested 
in the land in dispute should also be made 
parties, and upon this application. Azizur 
Rahman and Kamaluddin were added as 
first party in the proceeding. The three 
persons of the first party jointly own a 
io-annas share in the village and the second 
party own a 6-annas share. Several adjourn¬ 
ments were taken by the parties in order 
to settle their disputes out of Court; and 
on the 17th March 1923, the learned Ma¬ 
gistrate, while postponing the case to the 
3rd April, directed that the parties must 
either settle all matters in the meantime 
amicably or must come ready with evi¬ 
dence on that date. He stated* li I nuist 
not allow further adjournments on any 
account." On the 3rd April 1923, a 
petition was again filed by both parties 
for a week’s adjournment in order to 
enable them to come to terms. This appli¬ 
cation was rejected, and the first . party 
were called upon to produce their evidenre. 
They thereupon examined six witness *s 
and the order on the 3rd April 1923 
was that the case was adjourned to the 
12th April 1923 for the evidence of the 
second party. On the nth April 1923 
a petition was filed on behalf of the first 
party wherein it was stated that as there 
was a talk of compromise going on between 
the parties the first party were not ready 
with their evidence on the 3rd April 1923 
and they examined only such witnesses 
on that date as weTe present ir. Court. 
They prayed for issue of summonses on 
a number of other witnesses whom they 
wanted to examine on the next day. 
The petition was put up before the Magis¬ 
trate with an office note to the effect that 
the case was a section 145 case, that the 
petition filed by the first party was for 
having summonses served upon witnesses 
and that written summonses were attach.ed 
therewith. This application with the office 
note being put up before the learned Magis¬ 
trate, he made an order to the effect “ Let 
it be served.” On the 12th April 1923 
the case was again adjourned as the learned 
Magistrate had w time to take up the 


case, and the next date fixed for the hear¬ 
ing was the 24th April 1923. On tl c 
24th April 1923, the first rally wanted 
to examine the witnesses namec in 11 eir 
petition of the nth April. The learned 
Magistrate examined two of those witnesses 
and refused tc examine the rest. The 
order passed upon this petition runs thus: 
“ These are fresh witnesses, not namea 
in the first list of witnesses ; can't examine 
them ; file.” After rejecting the petition 
cf the first party and alter exan ining two 
more witnesses for the first party, the 
learned Magistrate postponed the case 
to the 27th April 1923 for taking 
the evidence of the second party. The 
evidence of the second party was culy 
taken, and ultimately the learned Magis¬ 
trate passed Lis final order declaiii g the 
second party to be in possession. The 
first party thereupon filed the present 
application for revision to this Court, and 
one of the main grmines urged before the 
Bench before whom the application was 
filed wa sthat the first party', Azizur Rah. man, 
had his witnesses ready but that those 
witnesses were not examined and that 
the statement in the order of the learned 
Deputy Magistrate to the effect that Azizur 
Rahman did not contest the proceedings 
was incorrect. 

This Couit thereupon made an order 
calling upon the Deputy Magistrate to 
report on the petition particularly as re¬ 
gards the allegatic n that the first party, 
Az : zur Rahman, did contest the proceedings 
and had his witnesses read}’ but tl at 
those witnesses were not examined. The 
learned Deputy Magistrate las submitted 
an explai ation, and he savstl at, asa matter 
of fact, Azizur Rahman filed a written 
statement and thereafter never appeared 
to contest the proceedings. 

It has been pointed out by learned Counsel 
for the petitioners that the petition of 
the 24th April 1923 w'as, as a matter of 
fact, signed by the Mukhtar for Azizur 
Rahman, although the petition purported 
to be on behalf of btbi Wahidunnissa 
only. He also points out that certain 
other petitions were also filed which bear 
the signature of the Mukhtat for Azizur 
Rahman alone and he contends that, as 
a matter of fact, Azizur Rahman did contest 
the proceedings. 



540 INDIAN 

WAHIDUNNIS9A V. PlCHl? LAI, MJSSlR. 

Mr. G. C. Pal on behalf of the opposite 
party contends that, assuming that Azizur 
Rahman did contest the proceedings and 
that the application of the 24th April 1023 
was really an application cn behalf of 
Azizur Ralmian, that fact does not alter 
the position. He contends that it was 
in the discretion of the learned Magistrate 
to refuse to examine the witnesses w T ho 
were produced on the 24th April 1923 
and he relies on the case of Samir Sheikh 
v. Jalied Sheikh (1). In that case it was 
held by a Division Bench of the Calcutta 
High Court that a Magistrate acting under 
section 145, . Criminal Procedure Code, 
has a discretion in the natter of examina¬ 
tion of witnesses. He is not bound, to 
examine all the witnesses adduced by 
the parties, but may limit the number 
for good and sufficient reason- It was 
further laid down that the discretion is 
one which must be exercised with due 
care and caution and with careful regard 
to the circumstances of each particular 
case. That case clearly lays clown the 
proposition that, in a proper case, it will 
be in the discretion of the Magistrate 
to refuse to examine all the witnesses 
produced by any party. It appears in 
the present case that, i lthough Azizur 
Rahmau was 1 ot a party in the proceedings 
as originally drawn up, yet the proceedings 
were amended on tl e 20th December 
1922 and Azizur Rahman filed 1 is wiitten 
statement on the 10th January 1923; 
and, although the first list of witnesses 
was filed before Azizur Rahman had fled 
his written statement, still it was (pen 
to him to come reaay with his witnesses 
011 the 3rd April 1923 when the witnesses 
of the first party were examined. More¬ 
over, it appears that when the Magistrate 
receded his order on the 3rd April 1923 
that the case was adjourned 1 0 the 12th 
April 1923 for the purpose of taking the 
evidence of the second party, no objection 
was raised by the first party alleging that 
they had other witnesses to examine or 
other evidence to produce. On the 24th 
April the learned Magistrate exercise his 
discretion: he examined two more wit¬ 
nesses for the first party, altl evgh the 
first party had closed their case and the 
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case was adjourned in order to take the 
evidence oi the second party, and after 
examining two more witnesses he refused 
to examine the fresh witnesses produced 
on that cate. Now, if that is a matter 
of discretion, I am unable to say that 
the learned Deputy Magistrate acted with¬ 
out juris iction in refusing to examine 
the witnesses produced on the 24th April 
1923. 

„ Bearned Counsel for the petitioners re¬ 
lies upon the case of Biswanath Mahapatra 
v. Shivanand Saraswati (2). The facts 
of that case are different from those 
°I the present case. In that case the ques¬ 
tion related to the right to collect rent 
from certain tenants; both parties claimed 
the right to ollect. rent from tenants of the 
lands in dispute. The learned Deputy 
Magistrate examined some of the tenants, 
and as regards those tenants he held that 
the party in whose favour those tenants 
had deposed was in possession by collecting 
rent from those tenants. There were al¬ 
together fifty-eight tenants on the land, 
and cue of the parties wantea to examine 
all those tenants ana it was argued on 
his side that all his witnesses who were 
the tenants cf the land were present in 
Court but that the learned Deputy Magis¬ 
trate refused to examine all of them and, 
therefore, there was a denial of justice. 
It was held that, although it was discretion¬ 
ary for the Magistrate to refuse to examine 
all the witnesses, yet, having regard to tie 
cir cum stances of that particular case, there 
was a denial of justice, inasmuch as the 
learned Magistrate had proceeded to de¬ 
clare possession in favour of the party 
in whose favour the tenants ban given 
evidence, aun if the other tenants had 
also been examinea it was likely that the 
learned Magistrate would have made an 
order in favour of that party as regards 
the other tenants also. The witnesses 
whom the Deputy Magistrate refused to 
examine In that case were the witnessts 
n'.med in the first list am! they were not 
fresh witnesses; and, in remanding the 
case, Mr. Just ee Jwala Prasad clsene* . 
"It no st, however, he ment cnee tl at 
the secon< parly r s not entitle^ to exan ine 


(ft) 61 Indi Cftfti 7x3; 9 P.- L. Pi 3§of g* Cr- 
lo J 43°* - 
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any witness not mentioned in the list of 
persons (hazri) filed on the 3rd December 
1920.” Therefore, in that case also the 
party was limited only to those witnesses 
whom he had named in the first list. In 
the present case, the witnesses who were 
not examined were witnesses who were 
not named in the first list but who were 
witnesses named in a fresh list, and I am 
unable to hold that the learned Deputy 
Magistrate acted without jurisdiction in 
not examining those witnesses. This was 
the chief point taken on behalf of the peti¬ 
tioners. 

Another point taken on their behalf 
was that the learned Deputy Magistrate 
was wrong in admitting into evidence 
a written statement which l od net been 
properly proved. It appears that a copy 
of the written statement was filed by 
the second party but the original was 
not produced and the copy was admitted 
and marked as an exhibit after examining 
the copyist and the comparing clerk who 
had preparea the copy. This was ; no 
doubt, an irregular procedure. But it 
appears that no objection was taken to 
the document being taken in evidence 
and it was marked as an exhibit without 
any objection. The fact of the document 
being marked as an exhibit without being 
duly proved may be an illegality, but 
it does not affect the jurisdiction of the 
Magistrate to pass the final order in this 
case. 

The last objection taken on behalf 
of the petitioner is, that the learned Deputy 
Magistrate has not considered a document 
marked ‘X’ which is a report cf the Sub- 
Inspector in a previous proceeding. The 
learned Deputy Magistrate expressly refers 
to this document and comments upon 
it; and there is no reason 1) hold that he 
did not consider this piece of evidence 
on behalf cf the first party. 

None of the grounds taken by learned 
Counsel for the petitioners can, therefore, 
be entertained; and this application must, 
therefore, be rejected. 

k. s, d. & W. c. A. Application accepted. 
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CALCUTTA HIGH COURT. 

Criminal Revision No. 908 of 1922. 
December 21, 1922. 

Present: —Mr. Justice C. C. Ghose and 
Mr. Justice Chotzner. 

NATABAR GHOSE— -Petitioner 

versus 

ADYA NATH BISWAS— Opposite Party. 

Criminal Procedure Code ( Act V of 1898), 
s. 540— Examination of witnesses after close of 
case — Illegality—Discretion 0) Magistrate, extr- 
cise of. 

After both sides to a case had closed their res¬ 
pective cases and after arguments had been heard 
and a date had been fixed for deliver), of judg¬ 
ment, two witnesses who were named by the 
prosecution were examined by the Magistrate 
under section 540 of the Criminal Procedure 
Codej 

Held, that the procedure adopted by the Ma¬ 
gistrate was entirely unjustifiable and the trial 
must be set aside. 

The power conferred by section 54o of the 
Criminal Procedure Code on Magistrates^ is 
very wide, but the wider the power, the more 
cautious should be the exercise of discretion on 
the part of the Magistrate. 

Criu inal revision against f.r. order of the 
Deputy Magistrate, Krishnagar, dated 
the 28th August 1922, affirming that 
of the Sub-Deputy Magistrate, Second 
Class, Kushtia, dated the 8th August 
1922. 

Bubus Dasarathi Sanyal and Dwijendra 
Krishna Dutt, for the Petitioner. 

Babus Manmatha Nath Mukherjee and 
Panna Lai Chatterjee, for the Opposite 
Party. 

JUDGMENT.— In this case a complaint 
was lodged against the accused Natabar 
Ghose on the 27th October 1921, under 
section 408, Indian Penal Code. From 
the order-sheet which has been place 1 
before us by Mr. Sanyal who appeare 1 
on behalf of the accused, it is clear that 
there was a protracted hearing of the case 
before the Sub-Deputy Magistrate of 
Kusht a; the case for the prosecution was 
not closed till the 9th June 1922, and the 
case for the defence was not closed till 
the 14th July 1922. Arguments on behalf 
of the prosecution were heard on the i8th 
July and the 25th July 1922 was fixed 
as the date for delivery of judgment. It 
appears that on the 28th July 1922, after 
both sides had closed their respective cases 
and after arguments had been heard and 
A date had been fixed for delivery of Judg- 
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merit, two witnesses who were named 
by the prosecution were examined before 
the Magistrate, the Magistrate having 
exercised his powers unoer section 54-, 
Criminal Procedure Code. The accused 
rightly complains before us that the pro¬ 
cedure which was adopted by the Magis¬ 
trate was one which was entirely unjusti¬ 
fiable. It is pointed out on behalf of the 
accused that, although the terms of section 
540 are very wide, the wider the power, 
the more cautions should be the exercise 
of discretion on the part of the Magistrate. 
There is a great deal of force in this argu¬ 
ment and we think that the action of the 
Magistrate in summoning the two witnesses 
on the 28th July 1922, cannot be justified 
on any view of the matter. 

The conviction of the petit on'.r unde' 
section 408 and the sentence imposed on 
him must, therefore, be set aside and the 
case against tlie accused must be re-tried. 
Such re-trial is to be held before a Magis¬ 
trate other than the Sub-Deputy Magis¬ 
trate who originally tried this case or by 
such Magistrate as may be nominated 
by the District Magistrate. 

The accused will remain on the same 
bail till the disposal of the case by the 
new Magistrate. 

z. k. Rule made absolute. 


LAHORE HIGH COURT. 

Criminal Revision No. 1761 of 1922. 

February 16, 1923. 

Present Mr. just.ee Scott-Smith. 

NIZAM DIN—-Petitioner 

versus 

EMPEROR— Respondent. 

Penal Code {Act XL V of i86q), s. 383 
kJwwaa, whether bound to perform 
Nifcftb— Demand of heavy fee, whether an offence. 

A nikah khawan is not bound to a nikah 

for a person unless be chooses to do so, and it is 
no oftence for him to demand any fee he likes 
for doing so. 

Case reported by the Sessions Jud«e, 

Multan, with big No. ax6-J, of Z922. 


FACTS. —'Nizam Din, the accused peti¬ 
tioner, is a nikah khawan. Allah Rakhiya, 
tbe complainant, engaged the petitioner 
to lead the nikah for the complainant's 
younger brother. When the people were 
collected, the petitioner refused to per¬ 
form the ceremony and enter the marriage 
in his register unless lie was first paid Rs. 5. 
A great (leal of dispute ensued and even¬ 
tually the complainant paid Rs. 5 and the 
marriage was performed. The petitioner 
said that he had received only Rs. 2, of 
which he himself had to get Re. 1, the 
remainder being spent on payment to tie 
girdawar of the nikah khawans , the chau - 
kidar and for postage eNpenses. The 
petitioner was prosecuted by the com¬ 
plainant for extortion. The Honorary Ma¬ 
gistrate came to a finding that Rs. 5 had 
actually been paid by the complainant 
to the petitioner and, convict!, g the t eti- 
tini.cr under section 384, Indian Penal Code, 
sentenced him to pay a fine of Rs. 15, in 
default of payment to undergo tw weeks* 
rigorous imprisonment. The evidence for 
the prosecution is, in my opinion, credible. 
Several respectable persons deposed that 
Rs. 5 had actually been paid after protest 
to the petitioner, and I consider that t’ e 
Magistrate came to a conect finding 
on facts. 

GROUNDS.—The definition of extor¬ 
tion in section 383, Indian Penal Code, 
ru ns 

“Whoever intentionally puts any per¬ 
son in fear of any injury to that person 
or to any other, and thereby dishonestly 
induces the person so put in fear, etc.' 

In cases under this section the threat 
must be of an injury, which means a harm 
illegally caused. Now, in the present case, 
doubtless harm was caused to the com¬ 
plainant and the persons attending the 
marriage, but it cannot be said that the 
harm was caused illegally. The Distiict 
Board of Muzaffargarh has laid down 
certain rules, a copy of which is on the 
record, regarding the registration of marri¬ 
ages. 

Rule 9 reads" At the time of per¬ 
forming a marriage the mkdh khawan 
in addition to his customary dues, will 
get 6 anuas more for every marriage, which 
will be distributed as fohows:— 
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u Girdawar Qazi, 4 annas, District Boara 
fee, 1 i an as, postage stamps, £ anna." 

Now, it is nowhere laid down what the 
customary dues are, and, theoretic ally, a 
nikah khawan might demand any fee 
that he likes. There is no law forbidding 
him to do so. His demand for Rs. 5 was 
not illegal, because his due is not prescribed 
by law. The petitioner's action did not 
put any one in fear of such an injury as is 
contemplated in section 383, Indian Penal 
Code, and I, therefore, forward the record 
to the High Court and recommend that the 
conviction be set aside a^d the line, which 
has been paid, be refunded. 

JUDGMENT. —A nikah Khawan is not 
bound tj read a nikah for a person unless 
he chooses to do so, and it is certainly no 
offence for him to demand any fee he 
likes for doing so. I agree with the learned 
Sessions Judge and, setting aside the con¬ 
viction and sentence, acquit Nizam Din. 
Fine if paid will be refunded 
k. s. n. Revision accepted. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision No. 127-B op 1923. 

to July 1923, 

Present: —Mr. Koiwal, A. J. C. 

+? MAHADU —Applicant 
i versus 

\2 % EMPEROR —Non-Applicant. 

% Criminal Procedure Code (Act V of 1898), 
55. 4 (h), 195— Penal Code ( Act XL V of i860), 
s. 2ii-r* Application to Deputy Commissioner, jor 
enquiry, whether complaint—Sanction to prosecute 
—False complaint — Procedure. 

M. addressed an application to a Deputy Com¬ 
missioner, saying that his application to the 
Police was not enquired into and praying that 
the Deputy Commissioner should order an 
enquiry or start himself an enquiry. M. did not 
ask for the trial and punishment of the accused : 

Held, that the application was not a " complaint" 
for the purposes of section 211 of tae Act. 

As a matter of judicial prudence, sanction to 
prosecute for making a false complaint ought not 
to be granted unless the complaint has been 
properly dealt with and dismissed, 


Revision against an order of the District 
Magistrate, Yeotmal, dated the 20th March 
1923, in Criminal Case No. 907 of 1923. 

Mr. Attnaram Bhagwant, for the Applicant. 

Mr. G. P. Dick, for the Non-Applicant. 

ORDER. —The applicant's petition was 
addressed to the Deputy' Commissionei, 
and not to a Magistrate or the District 
Magistrate. It is stated therein that his 
applications to the Police had not been 
enquired into,and that he wished the Deputy 
Commissioner to order the Police to make 

an enquiry eaiiy or to make it himself on 

the spot. He did not ask for the trial 
and punishment of the accused. The appli¬ 
cation was referred to the Police for en¬ 
quiry" and report by Mr. Khan, Deputy- 
Commissioner. On receipt of the Police 
report Mr. Tucker, as District Magistrate, 
passed the order sought to be revised. 
Mr. Tucker states that the applicant's 
petition was a complaint before the District 
Magistrate accusing five Banjaras of having 
committed daco.ty and that the accusa¬ 
tion was false. He granted sanction to 
prosecute the applicant under section 
211 of the In han Penal Code for filing 
the false complaint. It is clear that the 
petition was not a complaint at all and 
the order passed by Mr. Tucker as Magis¬ 
trate sanctioning prosecution cainot be 
upheld. Even assuming that the petition 
was a complaint, as a matter of judicial 
prudence at least, no sanction ought to 
have been granted until the complaint 
was properly dealt with and dismissed. 
This has not been done. The complainant 
has not been examined at all nor is there 
a specific order 0 f dismissal. Whether 
it was open to M.r. Tucker to pass a« order 
under section 211, Criminal Procedure Code, 
as Deputy^ Commissioner, it is unnecessary 
to discuss. I cannot allow the order sanc¬ 
tioning prosecution to stand on the ground 
that it could have be c n passed by Air. 
Tucker as Deputy Commissioner. I set 
aside the order sanctioning prosecution. 

w.c. a. Order set aside , 
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NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Appeal No. 6o-B of 1923. 

August 3, 1923. 

Present :—Mi. Prideau.x, A. J. C. 
YASINKHA.N — Plaintiff—Appellant 

vers u s 

EMPEROR — Defendant —Respondent. 

Penal Code ( Act XL V of i860), ss. 411, 
414 —Receiving stolen property—No evidence 
about property being stolen — Conviction, whether 
justifiable — Offence under s. 411, prosecution, duty 

^Although there maybe cases in which it 
may not be necessary in a case under 
sections 411 or 414, Penal Code, to prove 
that the property was stolen from a particular 
individual. Yet, as a rule a person cannot be 
called upon to account for the possession of 
property where there is no evidence whatever 
that the property has been stolen. 

Emperor v. Budhankhan, 17 Iud. Cas. 537; 
14 Bom. L. R. 893; 13 Cr. L. J. 792. referred to. 

A mere suspicion against the accused that the 
property was not his own would not justify a con¬ 
viction under section 411 in the absence of direct 
or circumstantial evidence, establishing beyond 
a reasonable doubt that the property was stolen. 

In order to justify a conviction under section 
411, Penal Code, it is the duty of the pro¬ 
secution to establish that the accused dishonestly 
retained the property and had knowledge at the 
time of the receipt that the property was obtained 
in one of the ways specified in section 4 10 of 
the Indian Penal Code. 

Appeal against the finding of the Sub- 
Divisional Magistrate, Basim, dated 5th 
June 1923, in Criminal Case No. 21 of * 9 2 3 » 
Mr. G. P. Dick, for the Crown. 

JUDGMENT.— This judgment also dis¬ 
poses of Criminal Appeal No. 61-B of I 9 2 3 « 
The appellants are YasinkhanandMol amad 
Hashim. The facts stated for the prosecu¬ 
tion are mainly these- On the 18th of 

February last the two appellants were 

founc in the Basim bazar trying to sell 
a black bullock. On being questioned 
Mohamad Hashim admitted having sold 
a red bullock at Dhanora to one Gyanu 
for Rs. 25. It can be held as proved 

that the two accused did sell the red bullock 

and were trying to sell the bla c k one. 

The charge against each accused runs as 

follows:— 

"Did dishonestly retain stolen property, to 
wit, two bullocks belonging t 0 persons un¬ 
known knowing them to be stolen property. ' 
Thus appellants have been convicted o* 
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dishonestly retaining stolen property, though 
it has not been established to whom that 
property belonged or that possession of 
the bullocks had in fact been transferred 
by theft, extortion, or robbery, or that the 
animals were propeity which had been 
criminally misappropriated or in respect 
of which criminal breach of trust had beeu 
committed. 

To prove the case against the two appel¬ 
lants it was necessary for the prosecution 
to establish dishonest retention of the 
bullocks and that the accused had know¬ 
ledge at the time of receipt that the property 
was obtained in one of the ways specified 
in section 410 of the Indian Penal Code. 
Though there may be cases ir, which it 
may not be necessary in a case under 
section 411 or 414, Indian Penal Code, 
to prove that the property was stolen from 
a particular individual, see the case of 
Emperor v. Budhankhan (1), yet, as arule, 
it may be taken as settled law that a person 
cannot be called upon to account for the 
possession of property when there is no 
eiidence whatever that the property has 
been stolen. 

As it has not been proved in the present 
case that the bullocks ftund with the two 
appellants were stolen propeity, in my 
opinion, a conviction • under section 4 11 
of the Indian Penal Code cannot be sus* 
tained. There may be strong suspicion 
against the accused that the animals they 
were trying to dispose of were not their 
own but in the absence of direct or circum¬ 
stantial evidence establishing beyond a 
reasonable doubt that the animals were 
stolen property the appellants must be 
acquitted. 

1 set aside theii convictions and direct 
that appellants be set at liberty. 

O. R. D. & W. C. A. 

Conviction set aside, 

(1) 17 Ind. Cas. 537J 14 Bom. L. R. 893J *3 

Cr. L. J. 79a. 
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SANTA SINGH V» VIR SINGH. 

LAHORE HIGH COURT. 

Second Civil Appeal No. 805 of 1920. 

February 27, 1923 

Present: —Mr. Justice LeRosdgnol and 
Mr. Justice Marti neau. 

SANTA SI XGH and others— 
Defendants—Appellants 

versus 

VIR SINGH and others—Plaintiffs 
and SADHCJ SINGH— Defendant- 

Respondents. 

Jurisdiction, civil or revenue—Suit for share 
in occupancy tenure, nature of—Civil Court, whe¬ 
ther can take cognisance. 

A suit to establish the plaintiff's right to a share 
in an occupancy tenure is cognizable by a Civil 
Court. 

Second appeal from a decree of the 
District Judgs, Amritsar, dated the 17th 
March 1920, affirm - ng that of the Munsif, 
First Class, Amritsar, dated the 21st July 
1919. 

Mr. Faqir Chand, for the Appellants. 
Messis. Sheo Ndrain and Badri Das, 
for the Respondents. 

• 

JUDGMENT.—-Areference to the pedigree 
table, which will be found in the body of 
the lower Appellate Court's judgment, 
will e^pla'n the relationship between the 
parties. The main question in tie case is 
whether the plaintiffs are entitled to share 
in the occupancy teanancy wlicb in 1852 
was entered in the name of Lehna S'ogh 
alone. The contention for tne plaint ffs 
has been tnat tne acqcts.tioa of the teua icy 
was effected by the whole fam ly, and tnat 
Lehna Singh's nam* alone was entered 
in tl e Reveni 1 e Records as the representa¬ 
tive of the whole family. 

The Courts bdow nave decided tl at 
Lehna Singh was actiiig on behalf of the 
whole family and this decision, right or 
wrong, being one of fact, cannot be chal¬ 
lenged in second appeal. The question 
which has been hotly debated in this Court 
is wl ether this is a suit enterminable 
by a Civil Court aud, even if it is such, 
whether the issue regarding the claim 
to occupancy rights was not such as si ou d 
have been transferred for decision to a 
Revenue Court Under the proviso to sec¬ 
tion 77 of tie Tenancy Act. 

Had the plaintiffs not been recorded 
as tenants-at-will under the defendauts 
the matter would have been easier of de¬ 


cision. The suit would tl en have been 
one for a declaration that the plaintiffs 
were entitled to a share in the occupancy 
rights already established by the defendants 
and for joint possession. The complica¬ 
tion in tie case, however, arises from the 
iact that since 1862 the plaintiffs have been 
recorded as tenants-at-will in respect ot 
a portion of the land, holding under the 
defendants. In 1916 the plaintiffs claimed 
occupancy rights and were served by the 
defendants with a notice of ejectment 
whereupon the plaintiffs contested their 
liability to ejectment by suits in the Revenue 
Courts. The Collector held that the 
plaintiffs were not occupancy tenants but 
tenants-at-will, and the plaintiffs were 
accordingly, ejected from the land to re¬ 
cover which they have brought this suit. 

If the issue whether the plaintiffs are 
occupancy tenants must be refeired to the 
Revenue Courts under the proviso to sec¬ 
tion 77 of the Tenancy Act, it is obvious 
that the matter will be res judteatu 
between them in those Courts, and it is 
admitted on behalf of the respondents 
that, if the matter is one determinable 
by tha Revenue Courts, the case should 
not be remitted to the Revenue Coi rts 
but should be finally settled in this Court. 
There can be no doubt that, strictly speak¬ 
ing, the landlords, wl o have not been 
made part es to this suit, bould have 
beei in beaded r 0 r, clear.y, taey will be 
affected by toe resuit. Instead of Having 
in prospect tne ext.net on of tne occupan¬ 
cy on the failure of the defendants’ line, 
tne prospects of such ext net.or will be¬ 
come far m>re remite aid problematic. 
if t be neld, tnat pi a nt.ffo' line also msst 
disappear before the occupancy becomes 
extinct. We have to envisage ti e fa t, 
however, that the landlords are not 
partes to tins suit, and to bear m m ud 
that they will not be bound by any decision 
in this case. 

The position then is as follows:—The 
defendants are the admitted owners of an 
occupancy righ-, and ffie ques ion for de¬ 
cision is, whether the plaintiffs are entitled 
to a share in that right. It will be observ¬ 
ed that this is not a suit between a tenant 
and a landlord to establish occupancy rights. 
It is a suit in which the plaintiffs seek to 
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establish their right t 0 a share in an al¬ 
ready esatablisbed occupancy tenvre. The 
plaintiffs deny that they were ever tenants 
holding under the defendants and claim 
an interest in the tenancy eqt'al to that 
of the defendants. Though the result 
will be anomalous in that the land¬ 
lords, who are not parties to this srit may 
refuse to recognize the plaintiffs* title, 
we are unable to hold that the matter is 
one which, under the Statute, can be heard 
and determined only bv a Revenue Court, 
and we conclude that the Civil Courts 
have jurisdiction. 

On this finding, we dismiss the appeal 
wirth costs. 

s. d. Appeal dismissed. 


and its omission is the omission of a matter which 
would enable the judgment-debtor to base an 
application for setting aside the sale if he could 
comply with the other condition that the Code 
provides. 

Macnaghten v. Mahabir Pershad Singh 
io I. A. 25; 9 C. 656; 11 C. L,. R. 494; 7 ind. Jur*. 
*64, 4 Sar. P. C. J. 417; 4 Shome L. R., 285: 4 Ind, 
Dec. (n. s.) 1086 (P. C.), followed. 

Where a judgment-debtor applies to have a sale 
in execution of a decree set aside it is for 
him to establish before the Court that he has 
suffered damage and if he fails to produce evidence 
on the point and does not ask for any opportunity 
to do so, it is too late in an appeal to the Privy 
Council for him to ask for such an opportunity 
on the ground that had he had such an 
opportunity he might have been able to 
satisfy the Court that he had suffered material 
damage. 


Appeal from a decree of the Court of 
Appeal of the Deputy Commissio it, 
Wardha, Central Provinces, confirming that 
of the Sub-Divisional Officer, Wardha. 

Messrs. De Gruyther, K. C., and Skinner, 
for the Appellants. 

Sir George Lowndes, K . C., and . 4 . Majid, 
for the Respondent. 


PRIVY COUNCIL. 

Appeal from the Court of Appeal of 
Deputy Commissio.ner, Wardha, Central 

Provinces. 

April 17, 1923. 

Present:— Lord Buckmaster, Lord D .nc- 
din. Lord Carson, Sir John Edge and Lord 

Salvesen. 

BARI RAM SINGH and another—Ap¬ 
pellants 

versus 

Rai Bahadur Seth NARSlNGDAS 
PRAYAG DAS MOHTA and af other — 

Respondents. 

Civil Procedure Code (Act V of 1908), O. 
XXI, rr. 66, 90— Sale -proclamation—Slatemeyit 
as to revenue essential — Omission, effect of—Mate- 
rial loss—Burden of proof . 

Under O. XXI , r. 66, of the Civil Procedure 
Code a proclamation of sale should contain a 
statement as to the revenue assessed upon the 
estate to be s c ld. 14 is a material matter 


JUDGMENT. 

Lord Buckmaster.— Their Lordships see 
no need to reserve further con sia era tic 11 
of this case. The question that it raises 
is a question which is more of procedure 
than of law, and arises under the execution, 
by way of sa le, of a decree made by the Sub¬ 
ordinate Judge of Wardha a t a date which 
is not exactly defined, but which was 
clearly before the 6tli April 1918. On 
this latter date that decree was sent 
down to the Deputy Commissioner of 
the District for execution, and on the 
16th July 1918, the sale under that 
decree was proclaimed. 

It is alleged by the appellants who were 
the judgment-debtors under the decree, 
that that proclamation was imperfect, 
and the first appellant, on the 20th 
August 1918, maae an application to the 
proper Court for the purpose of having 
the proclamation amended and the sale 
adjourned. The ground 1 pon which he 
based that application was that, first, 
the revenue had not been properly de¬ 
fined in the proclamation, and, further, 
that there was no adequate descrip- 
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tbn of the property that was about to 
be sold. 

Tne rules which govern the sale in that 
District are the same as those establish • 
by the Cone of Civil Procedure. Umer 
section 66* of that Code, it is plain that the 
proclamation should contain the statement 
as to the revenue assesses upon the estate, 
and this Board, in a case reported in 
Macnxghten v. Alahabir Per shad 

Singh (i), have held that that is a material 
matter and that its omission is the omis¬ 
sion of a matter which would enable the 
juigmen 1 ' debtor to base an application 
for setting aside the sale if he could 
comply with the other condition that 
the Code provides. 

The sale had been fixed for the 23rd 
August 1918 and consequetlv this ap¬ 
plication was only three days before the 
sale was to take place. The Sub-Division¬ 
al Officer, before whom the matter was 
heard, aid not think that it was desirable 
that the sale should be postponed I for 
this purpose it would have been necessary 
to have had a further month's advertise¬ 
ment, and accordingly he adjourned 
the application until after the sale 
had taken place. The sale did duly take 
place on the 23rd August and on the 27th 
August the application was heard. What 
took place upon that hearing is a matter 
of some dispute, but it is clear th at the 
present appellants did not appear. Of 
course, it is plain that if the hearing were 
regarded as merely the hearing of an 
adjourned application to postpone the sale, 
the fact that the sale had already 
taken place would have itself defeated 
the application; it woulj then have be¬ 
come too late. But it appears to have 
been regarded in a more liberal sense 
and the learned Judge before whom it 
came regarded it as an application under 
t. 90 of O. XXI of the Code of Civil 
Procedure, which entitles a. person 
who has been injured by an imperfect 
proclamation to apply to the Court to set 
it aside on the ground of material 
irregularity, provided that he proves to the 
satisfaction of the Court that the material 

(1) 10 I. A. 25: 9 C. 656; 11 C. Iy. R. 494; 7 

Ind. ur. 164; 4Sar. P. C. J. 4171 4 Shorne Iy. R. 
285; 4 Ind. Dec. (N. S.) 1086 (P. C.). 

* O, XXI. t. 66 (?) [Ed.] 
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irregularity has caused him substantial 
injury. 

It is not easy to see exactly what o< cui - 
re l >n the hearing because we l ave no 
short hand note of the judgment, and the 
only reference to it is contained in a sum¬ 
mary ot the proceedings in the order- 
sheet. That recites the fact of the sale 
and refers to the omission o' the land 
revenue as one of the grounds upon which 
the application for amendment of the pro¬ 
clamation had originally been based, and 

contains the statement : “I believe 

the irregularity is immaterial, and such, 
shrewd purchasers as " the two purchasers 
of the property “would not bid till they 
knew the land revenue. 1, therefore, 
agaii reject the objection.” If by that 
was meant that the omission of the land 
reven .e was immaterial for the purposes 
of r. 90 (supra,) which entitles the per¬ 
son injured to apply on the ground of 
a material irregularity, the learned Judge 
was wrong. If, on the other hand, lie meant 
by it that it was immaterial because, 
having regard to all the circumstances 
of the case, there was nothing to lead him 
to believe that there haa been any da¬ 
mage whatever suffered, liis observation 
would be less open to question. 

From that judgment a*i appeal _ was 
brought before the Deputy Commissioner 
himself, one of the grounds of it being 
that the irregularities complained of had 
resulted in an inalequate price being 
realised. It is by no means plain to their 
Ifirdships that on that Leariog the ap¬ 
pellants di 1, in fact, insist upon the omis¬ 
sion of the land revenue as one of the 
grounds ff Complaint. If introduce i at 
all in the notice of appeal it was only in¬ 
troduced by implication, where it was 
said that the lower Court had admitted 
that the proclamation was defective. 
Tne specific grinds on which it is alleged 
that the imperative provisions of law 
relating to p oclamations were not follow¬ 
ed do not include this matter; but, at a.>y 
rate, it was very definitely asserted that 
the irregularities haa resulted in an in¬ 
adequate price. 

Upon the hearing of that appeal, the 
appellants appear to have made no appli¬ 
cation whatever to be permitted to call 
evidence to p ovethat they had, in fact, 
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Suffered material damage by what had 
taken place. They did not ask that ti e 
matter should be seut back for hearing 
upon that head by the Sub-Divtsional 
Officer, nor, indeed, that the Deputy 
Commissioner himself shoula hear evidence 
upon it. It appears to have been argued 
on the facts as they stood^ and the result 
was that the Deputy Commissioner decided 
that the omission was one which was 
not likely to have had any effect on the 
bidding in the auction. 

In these circumstances, remembering 
that it lay upon tliej appellants to estab¬ 
lish before the Court that they haa suffer¬ 
ed damage before they could start 
their application for setting aside the sale; 
that they never did bring forward 
any evidence whatever upon the point, 
and they never appear to have asked 
for liberty to do it, it appears to 
the Board too late now to come 
and say that had they had such an op¬ 
portunity they might have been able to 
satisfy the Court that they had suffered 
such damage and that the opportunity 
thould be afforded them now. 

For these reasons their Lordships will 
humbly advise His Majesty that the 
appeal should fail and shoula be dismissed 
with costs accordingly. 

Appeal dismissed. 

Solicitors for the Appellants:—Messis. 
Valpy, Peckhan and C'^apUn. 

Solicitor lor the Respondents.—Mr. E. 
Dalgado. 

w. C. A. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Miscellaneous Judicial Case No. 33 

of 1923. 

September 3, 1923. 

Present: —Mr. Baker, A. J. C. 

TOP AN HARJI & COMPANY— Defend¬ 
ant No. 2 —Appli ant 
versus 

SINGHAI DALCHAND-Plaintiff— 

AND ANOTHER—D* END ANT No. I— NON- 

Appucants. 

Civil Procedure Code (Act V of 1908), s. 24 


Transfer of suit—High Court , powers of-*- 
Procedure. 

No Court can direct a»,y transfer from one Court 
to another unless both Courts are subordinate 
to it. 

A High Court will not, save upon 1 ost 
exceptional grounds, direct a Court subordinate 
to it to return a plaint, duly instituted, for pre¬ 
sentation to a Court outside the jurisdiction of 
such High Court. 

Abu Bakar Ahbul Rahlman 8c Co, v. Rambux, 
40 Ind. Cas. 393; 13 N. L. R. 81, followed. 

Mr. C. B. Parakh, for the Applicant. 

Messrs. N. G. Bose, R. B , and P. Lobo, 
for the Non-Appli cants. 

ORDER.— The facts of this case are that 
the, plaintiff, Singhai Dalchand, despatched 
4 wagon loads of grata to Bombay through 
the defendant No. 1 (G. I. P. Railway Com¬ 
pany). This grain was sold by tie plaintiff 
to a firm called Gangji Takarsi of Bombay 
but as the hundts given by that firm were 
dislonoured, the plaintiff wanted to stop 
the goods in transit. He wired to the Goods 
Superintendent, G. I. P. Railway Company 
at Bombay, to withhold delivery, b t 
2 wagon loads had already been delivered 
and the remaining two were delivered by 
the Railway Company to the defendant 
No. 2, Topaa Harji, to whom the goods have 
been sold or transferred by the firm of 
Gangji Takarsi. The plaintiff, therefore, 
brought a suit ir. the Court oi the District 
Judge at Sargor to recover the price of the 
goods from the defendants. 

The Railway Company pleaded that the 
Savgor Court had no jurisdiction as both 
the defendants reside in Bombay, and the 
cause of action arose there. The defend¬ 
ant No. 2 moved the Court for a stay in 
order to enable lim to apply tor a trans tr 
and he now prays in the present applica¬ 
tion asking this Court to withdraw the 
suit or return the plaint to the plaintiff lor 
presentation to the propel Court on the 
ground that the Saugor Court has no 

jurisdiction- . . 

The contention of the applicart is that, 

as t«e cause of action arose solely in Bom¬ 
bay, the case is exclusively triable there. 

I do not propose to go into tl e merits 0 
the case at all, because it is obvious that 
the present application cannot lie. Phe 
case is on all fours with Abu Bakar Ab 
Rahlman & Co. v. Rambux (1). Tws 

(1) 40 Ind. Cas. 3931 *3 L. R. Sr, 
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Court has no jurisdiction to direct transfer 
from the Saugor Court to any Cuuit in 
Bombay which is outside its jurisdiction 
l^o Court can direct any transfei from one 
Courtto another unless both Courts are sub¬ 
ordinate to it. The same case lays down 
that, even if a High Court is of opinion 
that* a suit, which has been duly instituted 
in a Court subordinate to it, should proceed 
in another Court beyond the territorial 
limits of the jurisdiction of such High Couit, 
it is doubtful whether it is competent to 
direct the former Couit to return the plaint 
for presentation to the latter. Assuming 
that it is so competent, the High Couit 
should not adopt such a course save upon 
most exceptional grounds. 

It is admitted by the learned Pleader 
for the applicant that he cannot ask for 
withdrawal of the suit since under section 
24 of the Civil Proceduie. Code the with¬ 
drawal must be loll owed either by trial by 
itself of the case by the Court withdrawing 
it or by tiansfci to some Court suboidinate 
to it, and if the Saugor Court has no juris¬ 
diction then neither this Court nor any other 
Court in the Province can have any. 

As regards the making of an order for 
the return of the plaint I adopt tl e reason¬ 
ing of Stanyon, A. J. C., in tl-tease quoted 
above, in Abu Bakar Abdul RaMtnan 
& Co. v. Rarnbux (i). Even supposing 
that it was competent to this Court to 
decide that the plaint it this case should 
be returned for presentation to the Court 
having jurisdiction in Bomba>, the ex¬ 
ceptional giounds referned to in that case 
do not exist here. The jurisdiction of the 
Saugoi Court has already been challenged 
by the defendant No. i and will naturally 
be challenged by the defendant No. 2. 
An issue will certainly be framed, ana if 
the Court holds that it has no jurisdiction 
tleplaint will be returned to the plaintiff 
for presentation to the proper Court. If 
the Couit holds that it l.as jurisdiction, 
that is a matter which will he considered 
in appeal. The defendant, therefore, has 
an opportunity of challenging the juris¬ 
diction of the Court. 

The present application is clearly unsus¬ 
tainable and must be dismissed. Ihe appli¬ 
cant will pay the costs of the i on-applicant 

No. i (plaintiff). Its fcon-appbcant Np. 


2, the Railway Company, who support the 
application will bear their own costs. 

• 

o. r. d. Application dismissed. 


SIND JUDICIAL COMMISSIONER'S 

COURT. 

First Civil Appeal No. 32 op 1920. 

December 1, 1922. 

Present: —Mr. Kincaid, J. C., ana 
Mr. Raymond, A. J. C. 

MANOHERDAS and others— 

Appellants 

versus 

RAMDAS AND OTHERS— 
Respondents. 

Specific Relief Act [I of 1877), 3. 42, proviso, 
object of — Suit, when barred — Injunction, nature 
of — Injunction, when can be claimed — Amend - 
ment of plaint—Appellate Court, power of — Amend - 
ment, when not allowable. 

The object of the proviso to section 42 of the 
Specific Relief Act is to prevent a multiplicity of 
suits, and to prevent a plaintiff, who has obtained 
a declaration, from filing a fresh suit for posses¬ 
sion. In order that a suit can be held as not 
maintainable by reason of this proviso, it must be 
shown that the defendant was in possession, and 
that, as against him, the plaintiff could have ob¬ 
tained an order for delivery of possession, 
[p. 55 *. col- *•] 

Malijya Pillai v. Tirumalaperumal Pillai, 12 
Ind. Cas. 170; 36 M. 62; 21 M. D. J. 1022; 10 M; 

L. T. 277; (1912) M. W. N. 161, relied on. 

An injunction is a discretionary relief and 
cannot be obtained by a plaintiff out of possession, 
when he does not ask for possession against defend¬ 
ants who are actually in possession, [p. 551, col. 1.] 

Mir Husain Bux v. Kando, 32 Ind. Cas. 689; 
9 S. I*. R. 174 and Rathnasabapathi Pillai v. 
Ramasami Aiyar, 5 Ind. Cas. 630; 33 M. 452; 20 

M. E. J. 3011 (1910) M. W. N. U2j 7 M. L. T. 
311, relied on. 

Although an Appellate Court has very wide 
powers in the matter of permitting an amend¬ 
ment of the plaint in a suit, yet that Court will 
not grant, such permission if the plaintiff has 
already had an opportunity of amending his plaint, 
and has not availed himself of it, and the amend¬ 
ment is likely to operate prejudicially to the 
defendant, [p. 552, col. 2.] 

JUDGMENT. —The facts of the case out 
of which this appeal arises have been 
exhaustively set out in the judgment 
of the Trial Court ana it is unnecessary 
to re capitulate them. On the pieadings, 
the learned Juage of the Trial Court framed 
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five issues amongst which Issue No. 4 was 
as follows :—■ 

“ Whether the plainliff has possession 
of the Jaeobabad Tikaua and its properties; 
if not, whether the present suit is main¬ 
tainable 

Dp on the first part of the issue the 
learned Judge came to the conclusion 
that the plaintiff had not possession of 
the Jaeobabad Tikana or its properties, 
and on the second part that the suit was 
not maintoinable as framed and lie, there¬ 
fore, dismissed il. 

On a careful consideration of the evi¬ 
dence in the case ana the juagment of the 
ljwer Court, I see 1:0 reason whatever to 
differ from the finding of the learned Juoge 
that the plaintiff has not been shown to 
have had either the possession cf the temple 
or the other properties appurtenant to it. 
This finding >f the lower C urt is borne 
out by tl e plaint itself in the case, as in 
paragraph 11 of the plaint the allegation 
of the plaii tiff is that duriug his absence 
defenaants-responaents Nos. 2 ana 3 
trespassed on the tikana and began to 
interfere with the collection of the tikana 
dues and recovery of rents of the shops 
attached thereto. And in paragraph 2 of 
the plaint it was stated that the defendants 
declined to give up possession .if the 
tikana ia spite of the repeated demands of 
the plaintiff. The position, therefore, 
appears to be perfectly clear that at the 
time tlxe suit was filed the plaintiff-appel¬ 
lant was nit of p'.ssession of tl.eJaeobabad 
Tikana and what he substantially prayed 
for was that the tikana should be restored 
to his possession and the defendants 
evicted therefrom. 

Now, it is the common ground that attached 
to the Jaeobabad Tikana chere are four 
shops situate at Jacob?boa and a share 
of 8 pies out of 16 annas ip ? factory situ¬ 
ated at Sukkur and known by the name 
of Dwarkadas Isardas Factory. Plaintiff's, 
prayer in l.is plaint was that he be declared 
the rightful successor to Pahilajrai's Gaddi 
and in that capacity entitled to receive 
the share of profits from the Dwarkadas 
Isarcas Factory at Sukkur and that he 
should also be declared the owner of the 
Jacobabed Tikana ana for the issue of an 
injunction restraining defen dan ts-reS- 

ponaifits Nos. i to 5 from faterferijug with 
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the plaintiff's lawful possession of the 
Jacobabaa Tikana ana also from interfering 
with the enjoyment of the profits receiv¬ 
able by way of rents from the four shops- 
attached to the tikana . In their written 
statement the defendants took up Ihe plea 
that the suit was not propelly framed as 
the appropriate consequential relief which 
the plaintiff should l ave sought was one 
for possession and not for an injunction 
a ml, therefore, the suit was barred by sec¬ 
tion 42 of the vSpecific Relief Act. It was 
apparently in consequei ce of this plea 
that the issue was raised whether the suit 
as framed w'as maintainable. 

The plaintiff-appellant who has appealed 
against the finding of the learned Judge as 
to the maintainability of the suit has con¬ 
tended on appeal by his learned Counsel 
Mr. Isardas that the suit was correctly 
framed and even If the frame of the suit was 
not what it should have been, the case is 
a fit one wherein the lower Court should 
have allowed an amendment of the plaint 
and the lower Court l as erred in not doing 
so. The issue before this Court which has 
been argueu boil: by the Counsel for the 
appel ant ana the Pleat.er for the respond¬ 
ents has been, first, whether the suit as fram¬ 
ed was not correct. In the consideration of 
this question it would be necessary to con¬ 
sider the plaintiff's suit with regard to the 
various properties mentioned in the plaint 
separately, and I propose, therefore, in the 
first instance, to discuss the questirn as to 
whether the suit can be deemed to have 
been correctly framed for a declaration and 
injunction in respect cf the tikana a;id, 

I have remarked above, that the para graphs 
in the plaint to which I have referred, 
clearly show that defendants Nos. 1, 2 
and 3 had entered into possession of the 
tikana and plaintiffs object by the suit 
was to have them evicted and possession 
restored to him. And it is important to 
bear in mind that the plaintiff's prayer was 
not only for a declaration of his rig 11 to the 
p t addi but also for a declaration of his right 
of ownership to the Jaeobabad Tikana. He 
asks for an or (i er from the Court to be placed’ 
in possession of this tikana and as a natural 
conse uenceto evict from it those who had 
trespassed upon it; In my opinion, there¬ 
fore, under these circumstances, the prayer 

(q ra bare declaration was iafructuoiisand it 
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was necessary to apply for a consequential 
relief not in the shape of an injunction 
merely, as I shall presently show, but for 
possession of the property in dispute. 
The proviso to section 42, Specific Relief 
Act, provides: “that no Court shall make 
any such declaration where the plaintiff 
being ableto seek further relief than a mere 
declaration of title, omits to do so." 

This is a clear case where there is right 
to consequential relief and the object cf the 
proviso is to prevent multiplicity of suits 
and a plaintiff, after obtaining a declaration, 
from filing a fresh suit for possession of 
the property. It is further to be borne in 
mind that under section 42 of the Specific 
Relief Act declaration is a matter which 
is within the discretion of the Court whether 
to grant or not. It was argued that the 
injunction that was sought for was by 
way of consequential relief and no further 
relief need be asked. To this argument 
the answer is to be found in the case of 
Mir Hussein Bux v. Kando (1) where 
it was held, "An injunction is an equitable 
relief which cannot be granted uiless 
Common Taw remedies fail," ana to the 
same effect is the ruling in the case of 
Rathnasabapathl Pillai v. Ramasami Aiyar 
(2) which says very clearly that: “ An 
injunction is a discretionary relief and 
cannot be claimed by a plaintiff out of pos¬ 
session when he does not ask for possession 
against, defendants who are actually in 
possession. " It appears to me that in¬ 
junction that is sought in this case is net 
the appropriate relief that the plaintiff 
is entitled to claim possession as against 
the defendants who are, on the plaintiffs 
own showing, at preseut ii actual posses¬ 
sion of the Jacobabad Tikana. As further 
authority for this proposition I may refer to 
the case of Malijya Pillai v. Tirumalaperumal 
Pillai '3) where it was held: " In order 
that a suit can beheld not maintain?bleby 
reason of the proviso to section 42 of the 
Specific Relief Act (I of 1877) ^ must be 
shown that the defendant was in pos¬ 
session, and that as against him the plaintiff 
could have obtained an order for delivery 

li\ 32 Ind. Cas. 6891 9 S. E. R. 174. 

(2) 5 Ind. Cas. 6301 33 M. 4521 20 M. h J. 

3011 (1910) M. W. N. ii2{ 7 M. E. T. 311. 

(3) 12 Ind. Cas. 170J 36 M. 621 21 M; E; J, X022J 

10 M, E* Ti 2771 (19*2) Wi W| Nl tOll 


of possession." In the present case, we 
have the undoubted fact that tl*e defend¬ 
ants were in actual possession against the 
plaintiff and the plaintiff could have 
obtained an order f c r delivery of 
possession and in this view' the in¬ 
junction sought is not the appropriate 
relief for which plaintiff should have 
sued for but lie should have actually 
sought for possession ana framed and 
stamped the suit accordingly, and, not hav¬ 
ing done so, his suit, s> far as the tikana 
is concerned, is barren by the proviso to 
section 42 of the Specific Relief Act. 

As I have already said, we are not 
merely concerned with the tikana but 
with two other items of property which 
the plaintiff claims from the defendants 
and t> which I have already adverted. 
The first with respect to the four shops 
that are attached to tk zt'kana, it iscommou 
ground that the owner cf the Jacobabad 
Tikana would also have the proprietary 
rights over the shops. As so far as the 
shops are concerned, it appears to us that 
it has been established that the defendants 
Nos. 2 and 3 have been realising the reals 
and not the plaintiff. The shops are, no 
doubt, in physical possession of tenants 
but, as held again in the case of Mir Hus¬ 
sein Bux v. Kando (1), " the right to re¬ 
cover rent is it itself capable of possess cn" 
aim again in the case of Rathnasabapalhi 
Pillai v. Ramasami A iyar (2) w'here 
it was held "that notwithstanding tie 
lands belonging to the temple were in tl e 
physical possession cf tenants, yet the 
plaintiff's right to receiverents was capable 
of possession which if disturbed entitled 
him to bring a suit for possession 
under section 9, Specific Relief Act." 
Mr. Isardas referred to the judgment 
in Ramdas v. Ajudhiadas (4) in support 
of his contention that when the property 
is in physical possession of the tenants 
then it is unnecessaiy to file a suit for 
possession. But the ratio decidendi of 
that case has to be considered and 

tbe point that was decidea is in confirmity 
with the judgment in the case oi Rama Das 
v. Hanumantha Row (5) for in both 

(4) 63 Ind. Cas. 6851 14 S. E. R. 137. 

(5) 12 Ind. Cas. 449; 36 M. 364; 21 M. Ej J. 952 
JO.M, Tt 35 $! ( 1911 ) 2 M, W, N, 387! 
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these cases it was clearly establish¬ 
ed that the tenants who were in 
possession of the land belonging to 
the t*ni]le were willing to pay the rent 
to whomsoever was a trustee and, there¬ 
fore, it stated in both these cases that, 
under such circumstances, the suit for a 
bare declaration may suffice though still 
it would be within the discretion of the 
Court either to grant or refuse the relief 
Sought. But there is no such coitention 
put forward i u the present case. The 
tenants have all along been paying the 
rent to defendants NuS. r, 2 and 3 and it is 
not^ suggested that they have expressed 

their willingness to pay the rent to any 
one that the Ccurt orders them to pay and 
consequently the principle of that ruling 
does not apply. Mr. Isardas relied upon 
the case c f Rama Das v. Hanumantha Row (5) 
whei e a suit for a declaration and injunction 
was.held to be correctly framed. But the 
d istinction between that suit and the present 
one is that in the Madras case the suit 
was for the recovery 0 f the office of the 
trustee, whereas the present suit is for the 
recovery 0 f the iik*na which is in the defend¬ 
ant’s possession. Further, it is to be remem¬ 
bered, as I have remarked, that the rents 
due can be enjoyed only by the owners 
of the tikana and, therefore, as the suit 
as to the tikana is badly frameu that as 
to the rents is equally so. 


The remaining item of property 
in regard to the 8 pies share in the Factor 
situated in Sukkur. Now, it is asserte 
a nri not denied that this share in the Factor 
must necessarily be vestea in theproprieto: 
of the tikana building. Ana apart fro 
the question whether an injunctioL may n< 
be an appropriate relief in the case <i tl 
share in the Factory we have these 
important points before us t] at botl 
with regard to the liken a buih ing an 
Wrth regard to the shops attached ' t 
, the inunction is not the appropriat 
relief which the plaintiff should 1 av 
sought and the relief should l ave tee 
one for possession, and the learned Tucec 

I think, came to the correct c-mclusio; 
that the suit is not maintainable 
The second point raised in the appea 
ai d very strongly pressed is that tl elear ri e ( 
Judge was in error in not allowing tl 

amendments.^ No doubt out power* 
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very wide and an application for amend¬ 
ment should receive a literal construction 
ana it las teen well established that 
amendments have been allowed sometimes 
m first appeals sometimes in seconct 
appeals and even in the appeals to the 
Privy Council. Though, therefore, I am 
always willing to accede to a prayer for 
amendment, however late the stage at 
which it may be mace, the circumstances 
rf every case must be considered tefere 
the amendment is grantee. In the pre¬ 
sent case we Lave it that. already, in the 
written statement, the defendants raised 
a plea that the suit was badly framed 
inasmuch as possession had tot beeu asked 
for and an issue was raisea on this conten¬ 
tion of the defendants yet the plaintiff 
never thought cf applying for the neces¬ 
sary amendment cf the plaint. 

Further, which is very important indeed, 
the learned Judge states ii his juogment 
that be allowed 11 e plaintiff an oppor¬ 
tunity of amending his plaint ana yet the 
plaintiff refused to amend. And it was 
only after the _ whole ca e was concluded 
and the plaintiff probably bad suspicions 
as to the bent of the learneo Judge’s 
mind he then put i n an application for 
amendment which the Judge refused to 
grant. II appears to me the learned 
Judge of the Court below acted quite right¬ 
ly in refusing the amendment. A similar 
order was made in the case of Mir Husstin 
Bux v. Katido fi) where the Judges refused 
an amendment because, they said, “ the 
lower Court gave him an opportunity 
to amend the plaint and to pray for further 
relief but he did not avail himself of that 
opportunity.” There is a similar deci¬ 
sion ir the erse cf Raj Naratn Das v. Sham 
Nando Das Chcwdhry ( 6 ) where it is said 
“ the Appellate Court will not grant in 
a case of this nature an opportunity to 
amend the plaint )f the plaintiff- had 
alreacy such an oipfitunity ano cic, rot 
avail themselves of it.” It ap] ears to us 
that the plaint which was filed on a stamp 
of Rs. 25 was Intentionally filed in order 
to evade the payment of Court-fee and wh en 
this fact was brought to the nutice of 
the plaintiff and an opportunity was 

(6) 26 C. 8451 4 C, W. N. 1621 13 luck Dec, 

(ari *0 . 
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given to him he cid not choose to avail him- 
seii uf it. This case is one in wl.icl. we 
should not allow him to amend the 
plaint. Further, I am not prepare^ tr. say 
that no hardship will accrue to the defend¬ 
ants by the amendment of the plaint 
because if the plaintiff were permitted 
to amend his plaint ano incluae a relie: for 
possession, the defendant must amend his 
written statement and as the defendants' 
Pleader jointed out, and I think quiet right¬ 
ly, a gooa teal of evidence w’ith regarc to 
possession was excluded at the original 
hearing ter the veiy simple reason tin t 
on the plaint as it stooa the evidence 
was led on the basis of the pleadings and 
issues and no evidence as to possessor, 
was 1 ecessary. The suit was filed on the 
13th November 1918 ; over four years have 
now elapsed,and it is difficult to say what 
the position now may be with regard to 
the evidence on the question of possession 
and, therefore, also on the ground that an 
order for amendment would operate pre¬ 
judicially to the defendants so far as their 
evidence of possession is concerned, it 
appears to me that this is an additional 
circumstance which ought t) weigh with 
us in confirming the order :f the Tiial 
Judge refusing the plaintiff’s prayer for 
the amendment of the plaint. 

XJioer these circumstances, we must 
dismiss this appeal with costs. 

Appeal dismissed. 

W. C. A. 


ALLAHABAD HIGH COURT. 

Second Civil Appear no. 1596 of 1920. 

June 27, 1922. 

Present:— Mr. Justice Sulaiman. 
Musammat HIRIA— Plaintiff— 

Appellant 

versus 

RAM ADHIN SInGH —Defendant- 

Respondent. 

Agra Tenancy Act (II of 1901), s. 164— Suit 
by co-sharer for share of profits — Burden of proof 
—Second appeal — Negligence — Mixed question 
$f law and fact. 

When in a nit agtintt a lambardar for a share of 

the profit* A rostower ha* given geaeiai evidence 


to show that rents are greatly in arrearjtlmt 
the tenants are solvent, and that tl ere are no 
special circumstances why the rents should not 
have been collected, the onus is on the lamlavdar 
to show that, for some reason not connected 
with his own negligence or misconduct, he was 
unable to collect the rents, [p. 554, col. 1.] 

Mithan Lai v. Mizaji Lai, 17 Ind. Cos. 914 
10 A. L. J. 529 and Shiva Chander Singh v. Ratn 
Chander Singh, 30 Ind. Cos. 550; 37 A. 5951 13 
A. L. J. 851, followed. 

The qrestion of negligence is a mixed question 
of fact and law, and, although a finding on the 
facts cannot be disturbed in second appeal, yet 
the proper inference from those facts as to the 
negligence is a question of low and can be gone 
into in second appeal, fp 554,001. 1.] 

Chhabraji Kuar v. Ganga Singh, Co Ind. Cas. 643; 
43 A. 29; 18 A. L. J. 86312 U. P. L. R. (A.) 
272, relied on. 

Second appeal against a decree of the 
District Judge, Cawnpore, dated the 29th 
July 1920. 

Mr. Mangal Prosad Bhargava, for the 

Appellant. 

Mr. Baleshwart Prosad, for the Respond¬ 
ent. 

JUDGMENT.—This is a plaintiff's ap¬ 
peal arising out of a suit for recovery' of 
the plaintiff’s share of profits against a 
lambardar, under section 164 of the Agra 
Tenancy Act. The plaintiff claimed her 
share on the basis of the total demand. 
The defendant pleaded tl at there was no 
negligence or carelessness on liis part and 
that the decree should be on the basis of 
actual collections. 

The Court of first instance, being of 
opinion that very little care was taken by T 
the defendant in the collections and that 
large arrears were allowed to remain un¬ 
collected, which indicated a negligence 
on his part justifying a presumption that 
what remained uncollected was due to his 
carelessness, and that there was no explana¬ 
tion or excuse offered by him for the short 
collections, passed a decree on the basis 
of the gross rental. On appeal the learned 
District Judge Las modified that decree 
and reduced the amount decreed. 

The three years in dispute were 1323, 
1324 and 1325 Faslis. The collections 
by the lambardar in these years amount 
roughly to 61, 56 and 53 per cent, respect¬ 
ively. Obviously' these collections were 
grossly Inadequate and very low and at 
once call for some explanation by the 

lambardar . The learned District Judge 
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has agreed w th the Court of first instance 
that the rents in the present case have l cen 
considerably in arrears, that during the 
years in suit the clops were good and the 
tenants were generally solvent ; This was 
the statement of the patwari which has 
been assumed to be correct by the lower 
Appellate Court. These facts in them¬ 
selves were sufficient to shift the burden 
at once on to the defendant and call upon 
him to explain why the realisations were 
so low 7 . It was laid dow . jn the case of 
Mithan Lai v. Mizaji Laid) that, where 
it was proved by a co-sharer that a very 
large percentage of the rent had remai ed 
uncollected and the lambardar had not 
produced his account-books, it was, under 
the circumstances, for the lambardar to 
explain why such a large sum had remained 
uncollected. This case was followed by 
a Division Bench in the case of Shiva Chan- 
der Singh v. Ram Chander Singh (2) where 
it was pointed out that when a co-sharer 
has given general evidence to show that the 
rents are greatly in arrear, that the tenants 
a e solvent and that there are no special 
circumstances why the rents should not 
have been collected, the onus is shifted 
on to the lambardar of showing that, for 
some eason not connected with his own 
negligence or misconduct, he was unable 
to collect the rents. This view has not been 
correctly appreciated by the lower Appellate 
Court. If the onus was actually shifted 
on to the lambardar defendant it would 
have to be seen how he has tried to ex¬ 
plain it. All that has been shown on his 
behalf is that the plaintiff also made very 
poor collections in his own patli. Even 
if that shows that the plaintiff himself was 
grossly careless and negligent in his own 
patti that would not justify the defendant 
in his negligence. The lea ned Vakil for 
the respondent has not been able to bring 
to my notice anything whi.h could be 
put forward as an explanation showing 
why the collections have been so poor. 
The question of negligence is a mixed 
question of fact and law. The facts found 
by the lower Appellate Court are binding 
on me, but the question of the proper in¬ 
ference from those facts as to the neglij 

(1) 17 Ind, Cas. 914J 10 A. b. J. 529. 

(2) 30 Ind. Cw, 3floj 37 A. 5951 *3 A; b. J» 

831. 
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gence. on the part of the lamba y dar fs a 
question of law which can be gone into 
in second appeal. This was pointed out 
in the case of Chhabraji Knar v. Ganga 
Singh (3 . In my opinion the lower Ap¬ 
pellate Court lias thrown the burden wrong¬ 
ly and erred in thinking that even under 
the admitted circumstances of this case 
there was on the plaintiff the burden of 
p oving not only the defendant s negli¬ 
gence but the amount which remained 
uncollected owing to his negligence. The 
learned Judge has not dissented from the 
findings of fact recorded by the -First Court 
and has only differed as to the inference 
to be drawn from the admitted circumstanc¬ 
es. In my opinion the burden, having been 
shifted on to the defendant to explain 
the low collections, has not been discharg¬ 
ed by him. It is noteworthy that the 
defendant lambardar has not produced 
any accounts showing the actual amount 
which he has collected. The result is that 
the decree of the Cou t of first instance 
based on the gross rental was correct. 

The learned Vakil for the respondent, 
however, has supported the decree of the 
lea ned District Judge on grounds other 
than those decided by him in his favour. 
He has urged (1 that the nominal rents 
fixed for the sir and Ihuckashi lands which 
were in the possession of the lambardar 
were wrongly taken into account, and 

(2) that in any case some amount should 
have been awarded as collection charges. 
The respondent is certainly entitled to 
support the decree on this new ground 
under the provision of O. XU, r. 22 of 
the Code of Civil Procedure. # 

As to the first point raised, in my opin¬ 
ion, in the absence of any accounts pro¬ 
duced by the lambardar showing the actual 
profits he had made from the 3 *r and khud- 
kas’it land, the lower Appellate Couit was 
justified in treating the amount of lent 
which was recorded in the revenue papers 
as the correct amount of the profits, the 
amount so entered is ovbviously nominal 
in the sense that such an amount has not 
in fact to be paid to any one, the lambar¬ 
dar himself being in cultivation of sir ana 
khuihasht land. The rent entered m tne 
revenue papers can only represent the 

(3) 60 Ind. Cas. 0431 43 A. 291 18 A. U J. 86 3 * a 
V. Fi b« R, (A.) 37 *.. _ . . ' 
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amount of rent roughly, and cannot be the 
exact amount of rent which has to be paid. 
But in the absence of actual accounts it 
can properly be made the basis of the cal¬ 
culation. 

As to the collection charges, however, 
in my opinion, the Courts below should have 
given the defendant credit for a sum fixed 
at a reasonable percentage. The plaintiff 
had only given the defendant credit for 
Rs. 22-8-0 as laniard a ri dues. It is the 
amount which the lambardar is entitled 
to get under the Land Revenue Act on the 
amount of Government revenue paid by 
him. No credit was given to him for 
collection charges. It is true that the 
lower Appellate Couit has found that »l.e 
lambardar has failed to prove that he 
kept any special k triad a or peon or 11 .at 
he incurred any special damages. All 
that the lambardar seemed to have done 
was that he himself took the trouble of 
going from tenant to tenant and making 
collections and, in my opinion, there is no 
reason why he should not l e giv en credit 
for meeting collection chaiges. The ik.St¬ 
iffs share in the total demand inclusive of 
interest as found by the Court of first 
instance came to Rs. 262-7-6 only. In my 
opinion the sum of Rs. 12-7-6 should be 
deducted as a rough approximate amount 
to which the defendant lambardar is entitled 
on account of the trouble taken by him 
in making collections. When the decree 
on the basis of g oss rental is to be passed 
against him, it is fair that he should be 
given credit for such an amount. 

I aceo dingly modify the decree of the 
lower Appellate Court and decree the plain¬ 
tiff's claim for a sum of Rs. 250 with in¬ 
terest at 6 per cent. That is to say, I 
give him credit for Rs. 12-7-6 representing 
collection cha g s which amounts to less 
than 5 per cent. The parties will receive 
and pay costsTn proportion to their success 
and failure 

w. c. a. Decree modified . 


LAHORE HIGH COURT. 

Miscellaneous Second Civil Appeal X>. 

618 or 1920. 

Maich 1, 1923. 

Present: — Mr. Justice LeRossignol and Mr. 

Justice Broad wav. 

^ * 

NATHU RAM and another—Defendants 

—Appellants 
versus 

DOGAR MAL and others—Plaintiffs 

—Respondents. 

Cause of action —Hundis taken in liquidation 
of original transactions, suit on —Hundis found 
to be inadmissible in evidence — Plaintiff, whether 
can fall back on original cause of action. 

Plaintiff sued for Rs. 1,500 principal and 
Rs. 84-5-0 interest on two hundis reciting that there 
had been dealings between the parties ending in 
the striking of a balance of account for Rs. 2,500 
which the defendants paid, as to Rs. 1,000 in cash 
and as to the balance of Rs. 1,500 by the hundis; 
inasmuch as the hundis were improperly stamped 
they were held to be inadmissible, and the ques¬ 
tion arose whether the debt could be proved 
aliundi : 

Held, that a cause of action existed to the 
plaintiff independently of the two hundis and as 
the hundis were a mere sequnl and consequence 
of ti e earlier transactions the plaintiff was not 
precluded from falling back on his original cause 
of action. 

Parsotom Narain v. Taley Singh, 26 A. i;8j 
A. W. N. (1903) 217, distinguished. 

Miscellaneous appeal from an order of 
the District Judge, Hoshiarpur, dated the 
9th January 1920, reversing that of the 
Subordinate Judge, First Class, Hoshiar¬ 
pur, dated the 9th July 1919. 

Messrs. Fakir Chand and Amur Nath 
Chona, for the Appellants. 

JUDGMENT.—Plaintiff sued in this case 
for Rs. 1,500 principal and Rs. 85-4-0 in¬ 
terest on two hundis, reciting that there 
had been dealings between the parties 
ending in the striking of a balance of ac¬ 
count for Rs. 2,500 which the defendants 
paid, as to Rs. 1,000 in cash and as to the 
balance of Rs. 1,500 by the hundis on which 
this siuit was based. Inasmuch as the 
hundis were improperly stamped they were 
held to be inadmissible and the question 
arose whether the debt could be proved 
aliunde. The First Court held that, inas¬ 
much as the original transactions were 
liquidated and a complete discharge was 
effected by the payment of Rs. 1,000 cash 
and the.delivery of the two hundis for an 
aggregate of Rs. 1*500* the plaintiff could 
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not have recourse to his original cause of 
action. 

The learned. District Judge on appeal 
held that a caused action existed to the 
plaintiff independently of the promissory- 
notes and that, consequently, the plaintiff 
was entitled to prove that original cause 
of action and the failure of consideration 
represented by the defect : ve promissory- 
notes, and, in our opinion, his view is correct. 
Had the defendant borrowed Rs. i, 5 °° 
and the contract been embodied i:i the 
/Hindis the plaintiffs would have had no 
remedy other than of a suit on the hundis. 
Since, however, the contract embodied 
in the hundis was a mere sequel and con¬ 
sequence of the earlier transactions, we 
see no reason why the principles set forth 
in Parsotam Naraln v. Taley Singh (i) 
preclude the plaintiff from falling back 
on his original cause of action. In this case 
the plaintiff had a complete cause of action 
for money for goods sold. That transaction 
was liquidated in part by the delivery 
of the hundis , and as the hundis are found 
to be inadmissible in evidence and that, 
thiough the default of the debtor, the plain¬ 
tiff is at liberty to sue for the original con¬ 
sideration 

We accordingly dismiss the appeal with 
costs and maintain the order of the lower 
Court remanding the case for re-decision. 

K . s. d. Appeal dismissed, 

(i) 26 A, 178J A. W. N. (1903) 217. 


3- • PRIVY COUNCIL. 

Appeal from the Calcutta High Court. 

April 23, 1923. 

Present:— Lord Buck master, L:>rd Dunedin, 
Lora Cat son, Sir John Edge ana Lord Sal- 

vesen. 

KUMAR PRASANNA DEB RA 1 KAT— 

Appellant 

versus 

UDDHAB CHANDRA SHAHA 
and others—Respondents. 

Bengal Tenancy Act ( VIII of 1885), s. 50 (2) 

_ Presumption as to rental—Claim for enhanced 

rent—-Plaintiff, what muff prove. 


Where a landlord claims increased rent, 
he must. In order to succeed, rebut the 
presumption arising under setion 50 (2) of 
the Bengal Tenancy Act, 1885, in favour of a 
tenant that if he held the tenure at a fixed rent 
for 20 years, he held it from the time of the Per¬ 
manent Settlement. 

Appeal from a judgment and decree of 
the Calcutta High Cornt, confirming that 
of the lower Court. 

Messrs v DeGruyther, K . C., and Dube, 
for the Appellants. 

JUDGMENT. 

Lord Buckmaster. —Their Lordships see ' 
no reason for the further consideration 
of this case. The whole question for 
determination is whether or no there has 
been proved in the suits whichhave ended 
in these appeals anything which will 
rebut the presumption establish ea by 
section 5o« sub-section (2), of the Bengal 
Tenancy Act, 1885. That presumption 
is stated to follow from these conaiticns, 
that,— 

“If it is proved in any suit or oil er po- 
ceedir.g unaer this Acttlateill er alcjvre 
holder or raiyal and his predecessors- 
in-interest have held at 1 rent cr lale cf 
rent wl ich has not been changed curing 
the twenty years immediately before 11 e 
institution of the suit or proceeding, it si all 
be presumed, until the contrary is shewn, 
that they have held attlat rent or rate 
of rent from the time of the Permanent 
Settlement." 

The presumption upon which the appel¬ 
lant relieci is to be found ir the form of 
the kabuhyat under which the respondent 
held their title. This has been the sub¬ 
ject of consideration by the High Court 
and by many Judges in the various suits. 
The real question, upon the face c-f that 
kabuhyat, is whether it shows that 
there lias been a new tenancy then created 
0 r whether it is executed in reliance 
upon a pre-existing tenure. 

Their Lo T d ships have considered the 
document carefully, and they see no 
reason whatever to differ from the views 
expressed in the Courts tl Tough which 
this case has proceeded that the kabur 
liyat undoubtedly proceeds upon the basis 
that there were pre-existing rights, and 
consequently it cannot, be relied tpon 

for the purpose of showing that there has 
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been a change in the rent since the date 
of the Permanent Settlement. 

Bor this reason tbeir lordships will 
humbly advise His Majesty that these 
appeals should be dismissed. As the res¬ 
pondents have not appeared, there will 
be no order as to co sis. 

W. c. a. Appeals dismissed. 

Solicitors for the Appe'lants—Messrs. 
Watkins and Hunte>\ 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree 
No. 2430 of 1920. 

July 13, 1922. 

Present: —Justice Sir Asutosh Mookerjee, 
KT., ana Mr. Justice Ckotzner. 

ANNADA CHARAN SIL and another 
—Defendants — Appellants 

versus 

HARGOBINDA SID and others—• 
Plaintiffs—Respondents. 

Evidence Act (/ of 1872), 5. 92— Evidence 
varying aniount of consideration In sale-deed — 
Admissibility — Pleading, evidence, finding — Govern¬ 
ing principle—Parties to be kept to their pleadings 

Evidence to vary the amount of consideration 
in a registered sale-deed is inadmissible, though 
want or failure or difference in kind of the con¬ 
sideration may be proved, [p. 558, col. 2.] 

Eshenchunder Singh v. Shamachurn Bhutto, 
11 M. I. A. 7; 6 W. R. P. C. 57; 2 Ind. Jur. (n. s.) 
87; 2 Sar P. C. J. 209; 20 E. R. 3, followed. 

Mylapore Iyasawmy Vyapoory Mudaliar v* 
Yeo Ray, 14 I. A. 168; 14 C. 801; n Ind. Jur. 
3971 5 Sar. P. C. J. 50; 7 Ind. Dec. (n. s.) 531 
(P. C.), Malaraju Lakshmi Venkayyamma Row 
v. Venkatadrl Appa Row, 59 Ind. Cas. 767; 33 
C. E. J. 171; 25 C. W. N. 654; 19 A. L. J. 97 ; 4° 
M. L. J. 144; I3 i, # w. 256; (1921) M. W. N. 
77; 29 M E. T. 164; 23 Bom. E. R. 713 (P. C.) 

and Nabadwipendra Mookerjee v. Madhu Sudan 
Mandal, 16 Ind. Cas. 741* 18 C. W. N. 473, referred 

allegations in a plaint, the evidence and 
the finding should correspond in legal intent, 
and parties ought not to be permitted to depart 
from their deeds and to establish a case not set 
up in their plead ngs. [p. 559, col. 1.] 

Rees v. John Young, 66 Ind. Cas. 7451 34 C. 
L* J* 178; 25 C. W. N. 519, referred to. 

y cannot come into Court with fraud 
on his lips and aak for relief: as to such the Courts 
of Justice are not open, [p, 559, col. 1, 
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Appeal against a decree of the District 
Judge, Chittagong, dated ti,e 8th .Septem¬ 
ber 1920, reversing that of the Munsif, 
Cnittagong, dated the 29th November 

i 9 I 9 - 

Babus Dwarkanath Chakarbutty, Chandra 
Sekhar Sen aid Promatha Nath Bando- 
padhya, for the Appellants. 

Babus Sar at Chandra Roy Chawdhury ana 
Nripendra Chandra Das, for the Respond¬ 
ents. 

JUDGMENT—This is an appeal by the 

defendants in a suit to enforce a mortgage 
executed by them on the 22nd December 
1916 in favour of the plaintiffs to secure a 
loan of Rs. 800. The plaintiffs alleged 
that nothing 1 ao been paid cn the m<rt- 
gage ana according to the terms tl ereef 
they claimed Rs. 1,071. The defendants 
pleaded that the ciebt haa bee < satisfied 
and the claim was unfounded. The Court 
of first instance dismissed the suit. 
Upon appeal the District Juage reversed 
that decision ana decreed the claim ij full 
with interest from the aateof suit to the 
aate of j udgmen!. In their pla int the plaint¬ 
iffs allege that the mortgage-bond was part 
of a transaction which took place between 
the parties on the 22nd December 1916. 
The plaintiffs ana the defendants were 
partners in a paddy business at Akjab. 
The defenaa -ts, it is alleged, fixed the 
price of the share ot the plaintiff in the 
business at Rs. 3,000 and purchased that 
share for the sum. The defendants paid 
Rs. 1,500 in cash, Rs. 400 by a boat and for 
the balance of Rs. 1,100 executed two bonas 
for Rs. 300 ana Rs. 800 respectively. 
According to the plaintiffs, the bond for 
Rs. 300 has been satisfied ; but nothing has 
beer, paid on the bond for Rs. 800. The 
defendants alleged that the sale haa been 
effected not for Rs. 3,000 but for Rs. 2,000 
tha' Rs. 500 haa been paid ir. cash and that 
for the balance two bonos haa been exe¬ 
cuted fer Rs. 300 ana Rs. 800 respectively. 
They further pleaded that both the bones 
haa been satisfied. The conveyance,when 
producej, shewed that the consideration 
for the sale was Rs. 2,000 as alleged by 
the defendants and not Rs. 3,000 as a Heg¬ 
el by the plaintiffs. This placed the 
plaintiffs in a situ.tioi of considerable 
emb .rrassment and they asked for leave to 
a mead the plaint. This application was 
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refused. There was, consequently, an ob¬ 
vious variance between the pleadings 
and the proof. If in these circumstances 
the plaintiffs proceeded with their ease on 
the basis mentioned in their plaint, they 
would contravene a well-known rule of law 
repeatedly affirmed bv the Judicial Com¬ 
mittee by Lord Westbury in Eshenchunder 
Singh v. Shamachurn Bhutto (i), by vSir 
Barnes Peacock in Mylapore Iyasawmy 
Vyapoory M ud altar v. Yco Ray (2) and by 
Sir Lawrence Jenkins in Malar a jit Lakshmt 
Venkayyamma Rolv v. Venkatadn Appa 
Row ( 3). Tnis principle is well-established. 
namelv, that the determinati n in a case 
should be founded up n a case ei.her to 
be found in the pleadings or involved 
in and consistent with the case thereby 
made ; and it has been applied recently 
in this Court i 1 the case of Nabadwipendra 
Mookerjcc v. Mad Jut Sudan Mandat 
Rees v. John Young (5), Gopal Krishna 
Sit v. Abdul Samad Chaudhuri (6) and 
Satis Chandra Ghosh v. Kalidasi Dasi 
(/). N) doubt, as explained by Viscount 
Haldane in Umar Abdul RaJiiman 
v. Gustadji Munchcrji Cooper (8), and 
by Lord Dunedin in Motabhoy Mulla v. 
Mulji Haridas (9), the rule should not be 
applied in an abstract way regardless of the 
circumstances ot the case. But, when the 
plaintiffs had failed to obtain an amendment 
of the plaint so as to bring their case into 
ha mony with the statement in the con¬ 
veyance the oily course open to them 


(1) 11 M. I. A. 7; 6 \V. R. P. C. 57; 2 Inch Jur. 
(n. s.) 87; 2 Sar. P. C. J. 209; 20 E. R. 3 - 

(2) 14 I. A. 168; 14 C. 801; 11 Ind. Jur. 397; 
5 Sar. P. C. J. 50; 7 I nd - Dcc - ( N - s 0 53 * (P. C.). 

(3) 59 Ind. Cas. 767; 33 C. E. J. 171: 25 C. W. 
N. 654; 19 A. E. J. 971 4 ° M. b. J. 144: 13 b. W. 
256; (1921) M. W. N. 77; 29 M. E. T. 164; 23 Bom. 

L. R. 7 i 3 ( p - c -)- 

(4) 16 Ind. Cas. 741; 18 C. W. N. 473. 

(5) 66 Ind. Cas. 745; 34 C. E. J. 178; 25 C. \V: 

N. 519* 

(6) 66 Ind. Cas. 640; 34 C. E. J. 319. 

(7) 68 Ind. Cas. 577; 34 C. E. J. 529; 26 C. W. 
N. 177 ; (1922) A. I. R. (C.) 203. 

(8) 34 Ind. Cas. 268; 20 C. W. N. 297; 3 L. 
W. 308; (1916) i M. W. N. 137; 30 M. E- J. 444 


P* C.). 

1 (9) 29 Ind. Cas. 223; 42 I. A. 103; 17 M. E. 

T. 402; 28 M. E. J. 5 1 2 3 4 5 6 7 8 9; 13 A. E. J. 529; 19 C. 
W. N. 713; 21 C. E. J. 507; r 7 Bom. L. R. 
: ' 466; 2 E. W. 524J (1915) M. W. N. 522; 39 B, 

399 C ')* 


was to make an attempt to adduce evidence 
in contradiction to the statement in the 
conveyance, namely, to show by oral evi¬ 
dence that, although the conveyance recited 
the consideration as Rs. 2,000, the actual con¬ 
sideration was Rs. 3,000. This they did, 
notwithstanding the protest of the defend¬ 
ants. Consequently, two questions arise, 
namely, first whether it was permissible to 
the plaintiffs, in view of the provisions of 
secti in 92 of the Evidence Act, to contradict 
the terms< f the conveyance; and, secondly, 
whether it was competent; to them to 
prove that they had committed a fraud 
upon the revenues of the country. 

As regards the first point it has been 
Pointed out by the Madras High Court 
in Adityam ly.r v. Ramakrishna lyef 
fio), that while want or failure or difference 
in kind of the consideration may be proved 
evidence to vary the amount of considera¬ 
tion in a registered sale-deed is inad¬ 
missible. This position is not inconsist¬ 
ent with the decisions of the Judicial 
Committee in Achat Ram v. Kazitn 
Husain Khan (11) and Hanif-un-nisa v. 
Faizunnisa (12) which affirmed the pro¬ 
position that it was open to the parties 
to prove by oral evidence that the 
actual consideration was different from what 
was mentioned the o.eed, or that there 
was no consideratiin for the deeo. Tnis 
view was approved by this Court in the 
case of Gopal Singh v. Laloo LalK 13). Tnere 
can be little doubt that the view taker by 
the Madras High Court in A ally am Iyer v. 
Ramakrishna Iyer (10) is well-founded 
on principle. To take an illsutration, 
suppose a mortgage-bond, had been exe¬ 
cuted for Rs. 1,000. Would it be com¬ 
petent to the morlgagee who instituted 
a suit to enforce the security for Rs. 1,000 
to prove by oral evidence that the real 
consideration was not Rs. 1,000 as stated 


10) 21 Ind. Cas. 458; 38 M. 514; (I 9 J 3 ) W * 
847; 14 M. E. 1 \ 382; 25 M. b. J. 602. 

11) 32 I. A. 113; 27 A 271; 9 C W. N. 4771 
M. E. J- 197 ; 8 Sar. P. C. J. 772; 8 O. C. 155 

12) 11 Ind. Cas. 398; 33 A. 34°; *5 ?' 

8 A. E. J. 373; 13 C. b. L 5 i°: *3 Bom. b. 

391; 10 M. E. T. 23 (i 9 ii) 2 M. W. N. 37 °J 
M. E. J. 1126; 38 I. A. 85 (P. C.). 

13) 2 Ind. Cas. 9535 1° C. la J. 27 « 
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inthebond but Rs. 5,000. If such a course 
were permissible, the protection intended 
by the legislature to be afforaed by the 
adoption of the rule embodied in section 
92 of the Eviuence Act would be completely 
nullified. 

As regards the second point, there can 
be no doubt that if the plaintffsare per¬ 
mitted to prove their allegation 
that the conveyance was not for Rs. 2,000 
but for Rs. 3,000 they will have to establish 
that they have committed a fraud upon the 
revenues of the country. If the conveyance 
had been for Rs. 3,000 the stamp duty pay¬ 
able would have been Rs. 30. Tneir allega¬ 
tion is that, although the consideration 
was Rs. 3,000 it was deliberately stated 
to be Rs. 2,000 because they were unable 
to procure a stamp-paper of the proper 
value. This story has been disbelieved 
by both the Courts below. In such cir¬ 
cumstances, ’f they are now permitted to 
contradict the statement in the conveyances, 
they would only permitted to allege that 
they have violated the law. Under these 
circumstances, the principle applies, that 
a party cannot come into the Court with 
fraud 00 his lips and ask for a relief ; as to 
such the Courts of Just’ce arenot open ,’ see 
the observations oi Sanderson, C. J., i n 
(Gregory v. Hawoth (14) where a similar 
attempt w.i.s made. In the some case 
it was printed out that the parties should 
not be permitted to depart from the deeds 
an I to establish a case which is contrary 
to their pleadings. This cannot be allowed 
without a gross violation 0 f the rule which 
requires that the allegations ot the com¬ 
plaint , the evidence ana the findings should 
correspond in legal intent. Tne averment, 
the proof ana the finding should harmonise 
ancl proceed upon, the same theory, each 
pointing with logical distinctness to the 
same result. A recovery, if had, must be 
secundum aVegata and must be grounded 
upon facts which are averred in the com¬ 
plaint and n)t upon those which are 

denied. 

We are consequently of opinion that 
the case has not been approached from the 
right point of view by the District Judge. 

The rights of the parties must be determin¬ 
ed on the assumption that the statements 

(14) 25 California 62a at p.- 637. 


in the conveyance are true. The resul* 
is that tii is appeal is allowej, the uecre e 
of the District Judge set aside aid tl, c 
case remitted to himfor re-coi sLeration. 
The costs of this appeal will abide tlieresnlt. 
m. d. j. Appeal allowed. 

W. c. A. 


NAGPOR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civu, Appeal No. 61 of 1922. 

. August 15, 1923. 

Present:— Mr. Kotwal, A. J. C. 

GUMAN SINGH- Plaintiff 
—Appellant 
versus 

UMRAO SINGH— Defendant 
—Respondent. 

Easement rights—Trees standing in adjoining 
fields—Loss by shade—Suit for damages, whether 
lies—Enjoyment of natural rights — Limits. 

A suit does not lie for compensation for 
damages caused to crops in a field by the shade of 
trees standing in an adjoining field falling in it. 

The use and enjoyment of land in respect of 
rights of light, sun's heat and air is restricted 
by the claim of similar rights in respect of ad¬ 
joining lands by their owners. 

Bryant v. Lefcver, (1879) 4 C. P. D. 172; 48 L. J. 
C. P. 380; 40 L. T. 579; 27 W. R. 592, cited. 

Appeal against a decree of the District 
Judge, Cbhindwara, in Civil Appeal No. 
92 of 1921, dated the 3rd November 
1920. 

Mr. A. C. Roy, for the Appellant. 

Mr. T. Gupta, for the Respondent. 

JUDGMENT.—The plaintiff, who is the 
appellant here, sued for compensation 
for damage caused to his crops by the shade 
of five trees standing in the defendant’s 
field falling in his field. The Trial Couit 
dismissed the suit and an appeal from its 
decis’on has also failed. 

In tie p!a : nt the plaintiff has stated 
that a’l the five trees stood ou the defend¬ 
ant’s land but later alleged that two of 
them stood on the plaintiff's portion of 
Ihe mend between the two fields. The 
plaintiff complains that the Court was 
wrong in not giving him an opprtunity 
of examining _tbe Patwari who had been 
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summoned to prove this fact. The Pal- 
wart was once summoned but -was absent 
and a second summons was ordered to be 
issued. The plaintiff, however, paid the 
process-fee late and tie summons was not 
returned at the next bearing; and as no 
other witnesses remained to be examined no 
further service was ordered and the case 
was closed. It is said that the Court, when 
it found that the Patwari was absent after 
service, should have ordered a warrant 
of arrest to be issued against him. No 
warrant would ordinarily be issued against 
a public servant who was cited as a witness 
and remained absent and knowing this 
the plaintiff appears to have accepted the 
older for a fresh summons. He did not 
ask for the issue of a warrant and it is very 
probable that he would not have liked 
one to he issued. In any case, in his grounds 
uf appeal to the lower Appellate Court 
the plaintiff did not urge that tie Pat¬ 
wari should be examined. All that he 
desired was a reference to a remark in a 
map prepared by the Patwari wlich, as 
the lower Appellate Court observes, has 
no evidentiary value. T 1 e finding of the 
lower Appellate Court that all the five 
trees stand on the defendant's land must, 
therefore, be accepted. 

In this Court the plaintiff relies on a 
custom as to his right to claim damages 
on account of the shade caused by the 
trees. But no custom was alleged 01 has 
been proved. 

Unless and until it can be said that 
every owner of a field has the right to 
have the sun's rays fall on it from every 
possible direction the plaintiff cannot 
succeed. There cannot be such a right, 
for if it were allowed the use and enjoyment 
of the adjoining fields by their owners 
would be very largely restricted. The 
use and enjoyment of the very land in res¬ 
pect of which such a right is claimed 
might be restricted by the claim of a sim lar 
right in respect of adjoining lands by their 
owners. In this connection the follow¬ 
ing passage from the judgment of Biam- 
well, Iy. J., in Bryant v. Lefever (1) may 
be cited with advantage :— 

" What tlen is the right of land and 


its owner or occupier ? It is to have jail 
natural incidents and advantages as nature 
would produce them. There is arigbttoall 
the light and heat that would come, to all 
tie rain that world fall, to all the wind 
that would blow—-a right that the rain, 
which would pass over the land, should not 
be stopped a.,d made to fall on it, a right 
that the heat from the sun should not be 
stopped and re-flected on it; a right that 
the wind should not be checked, but should 
be able to escape freely ; and, if it were 
possible that these rights were inteifered 
with by one having no right, no doubt an 
action would lie. But tf ese natural 
rights are subject to the rights of adjoin¬ 
ing owners, who, for the benefit of the com¬ 
munity, have and must have, rights in 
relation to the use and enjoyment of their 
propel ty that qualify and interfere with those 
of thei r neighbours, rights to use their prop¬ 
erty in the vaiioils ways in which propeity 
is commonly and lawfully used. A hedge, 
a wall, a fruit tree, would each affect fhe 
land next to which itwaspla ted or built. 
They would keep off some light, some 
air, some heat, some rain, when coming 
from one direction, and prevent the escape 
of air, of heat, of wind, of rain, when 
coming from the other: but nobody 
could doubt that in such case no action 
would lie". 

It mast be held tht no suit lor compen¬ 
sation for damages caused to the crops 
in a field by the shade of trees standing 
in an adjoining field falling in it lies. The 
appeal fads and is dismissed with costs. 

G. R. d. & w. c. a. Appeal dismissed . 


(1) (1879) 4 C. P. D. 172; 48 h. J. C. P. 380; 
40 I*. T. 579J 27 W. R. 592. 
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BOMBAY HIGH COURT. 

Second Civil Appeae No. 77; of 1921. 

August 22,1922. 

Present: —Justice Sir Lallubhai Shah, Kt., 

and Mr. Justice Crump. 

RAOJI THAKARAM PATEL NIHAR- 
KAR and others—Defendants 
—Appellants 
versus 

HEMRAJ SADARAM MARWADI— 
Plaintiff—Respondent. 

Minor—Alienation by guardian—Test for 
determining whether alienation binds minor — Alienee, 
duty of. 

The test for determining whether an aliena¬ 
tion by the guardian of a minor is binding on 
the minor is, whether the alienation was for neces¬ 
sity or for the benefit of the minor. It is for 
the alienee to establish that he made all proper 
and necessary inquiries, and that he had acted 
in good faith in advancing monies to the natural 
guardian of the minor. 

Hunoomanpersaud Panday v. Musammat Babooee 
MunrajKoonweree, 6 M. I. A. 393 at pp. 423, 424; 
r8W. R. 8i m ; Sevestre 253m 2 Suth. P. C. J. 29; 

1 Sar. P. C. J. 552; 19 E. R. 147 (P. C.), followed. 

Secoud appeal against the decision of 
the District Judge, Nasik, in Appeal No. 2 
of 1921. 

Mr. D. R t Palwardhan, for the Appellants. 

Mr. A. G. Desai, for the Respondent. 

INTERLOCUTORY JUDGMENT.— Tie 

plaintiff in this case sued to recover poss¬ 
ession of certain Survey Numlers on the 
strength of a sale-deed passed in his favour 
by Lax man and his wife Jai who purported 
to act on behalf of Bhavdya, the minor 
son of Jai, by her first husband. It ap¬ 
pears .that the property originally belonged 
to Laxnian but before his marriage witii 
Jai lie conveyed the property to the minor 
Bhavaya in 1905. After the sale i.eed 
in favour of the plaintiff, Bhavdya apparent¬ 
ly mortgaged the property in suit to the 
defendants in 1916 an 1 sola the same 
to them in 1918. Bhavdya's whereabouts 
at tie date of the s u it were no', definitely 
known. The suit w vl s filed on the i8tb 
December 1919 an 1 the question between 
tb.e parties was really as to the merits of 
their respective titles 

^The Trial Court disallowed the plaintiff's 
claim on. the ground that the sale-cteed 
in favour of the plaintiff was not proven. 

The plaintiff appealed to the D’sti ict 
Court, an l that Court uirectea further evi¬ 
dence to be taken on the 1st June 1921. 
After the further evidence was received 

36 


the learnea Juoge came to the conclusion 
that the sale-deed was proven. But the 
question as to whether the sale need was 
binding upon the minor Bhavdya does 
not appear to have been considered in the 
Trial Court, nor in ti.e lower Appellate 
Court. It appears that in the Trial Court 
on the Qth September 1920 the defendants 
made an application requesting the 
Court to raise an issue as to whether the 
conveyance in favour of tie plaintiff was 
for the benefit of the minor Bhavdya. 
They wanted to raise the question as to 
whether the sale-deed was really for the 
benefit of the minor but the Trial Court 
rejected the application and did not raise 
the issue on the ground that it was incon¬ 
sistent with the defendant’s contention. 

In the lower Appellate Court it appears 
that the objection was taken in a different 
form. It was urged that the minor had 
repuiiatel the sale-dee 1 . With reference 
to that point the learned Judge observed 
that the objection had been taken on that 
ground in the lower Court but it was belated 
and was disallowed. Ti e point as to the 
repudiation of ti e sale deed bv the 
minor was dealt with by the learned Judge 
and decided against the defendants. 

It seems to us, however, that both the 
lower Courcs have missed the real point 
at issue in connection with tl is sale-deeci. 
It was a sale of the property belonging 
to a minor by two persons- Laxnian anti 
Jai. Laxnian had no right whatever to 
deal with the property of the minor. It is 
not suggested that he was his legal guardian. 
Jai was his mother and she might be able 
to deal with the property as the natural 
guardian of her minor son lor his 
benefit. But the test with regard to 
tie binding nature oi such an alienation 
upon the minor has been laid clown 
in Hunoomanpersuad Panday v. Musam- 
mat Babooee Munraj Koonweree (1). It 
must be shown before the plaintiff can 
succeed that the power was exercised 
rightly for necessity or for the benefit 
of the infant. It would be open to the 
plaintiff to establish, as pointed oat in 
that case, that he haa maee all proper 
and necessary inquiries an u that 1 e had 

(1) 6 M. I. A. 393 at pp. 423, 424; 18 W. 

R. 8i«; Seveatre 253M; 2 Suth. P. C. J.29; i Sar % 
P.C. J. 552 J 19 E. R. 147 (P. C.). 
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actea in good faith in advancing the moneys 
to the natural guaraian of the minor. 

%It has been suggested before us that 
Jaiwas not in tne position of - natural 
guardian at all after her re-marriage and 
that, therefore, she would not Lave even 
the limited power which the natural guardian 
of a Hindu ini ant would have, to deal 
with the pi opci ty of the intant. We mubt, 
however, disallow this contention having 
regard to the fact that she was the natural 
mother of the minor who lived with her 
at the time; under the circumstances she 
was the natural guardian of the minor. 

Before we can dispose of this appeal, 
it is necessary to have a uistinct finding 
on the question as to whether this sale- 
deed has been shown to be bin ling upon 
the minor Bnavuya. We accordingly senu 
down tne following issue to tne lower 
Appellate Cour ti¬ 
ls tue sale-deed of 1912 binding upon 
Bhavdya ? 

Parties to be at liberty to adduce 
further evidence on this point. Finding 
to be certified in three months. 

W. c. a. Issue sent down. 


LAHORE HIGH COURT. 

Second Civ id Appeal No. 220 of 1920. 

March 19, 1923. 

Present:— Mr. Justice Martineau and 
Mr. Justice Zafar Ali. 

KANSHI RAM— Pda intiff—Appellant 

versus 

JAIMAL SINGH— Defendant— 

Respondent. 

Transfer of Property Act (I V of 1882), s. 55 (2) 
— Sale—Guarantee of title —Caveat emptor. appli¬ 
cability of — Pleading—cause of action arising 
during pendency of suit — Procedure. 

Though the Transfer of Property Act does 
not extend to the Punjab, the fundamental prin¬ 
ciples laid down therein hav< generally 1 een 
adopted by the Courts of the Province as afford¬ 
ing proper rules of decision, [p. 563, col. 1 ] 

The rule of caveat emptor has become obsolete 
by reason of the provision contained in section 
S 5 (2) of the Transfer of Property Act, and where 
the consideration for a sale fails, the vendor is 
bound to return the purchase-money to the pur- 
chaser, even where there is no covenant in the 
d*ed of sale guaranteeing his title. 1 here is always 


an implied covenant of title under section 55 (2) 
of the Transfer of Property Act [p. 563, cols. 1 & 2 j 
L ellayappa Rowthen v. Bava Rowthen, 29 Iud. 
Cas. 747, Subbaraya Reddiar v. Rajagopala Rcd- 
diar, 23 Ind. Cas. 570; 38 M. 887; 15 M. L. T. 24OJ 
(1914) M. W. N. 376, Chidambaram Pillai v. 
Sivathasamy Thevar, 15 M. L. J. 396, Shaligram 
Sadasheo Pande v. Narain, 45 Iud. Cas. 669, 
Lachhman Das v. Jowahir Singh, 70 Ind. Cas. 
2 5 °i 44 P- L. R. 1922, Bhattu Ram v. Ganga 
Prasad Gope, 47 Ind. Cas. 37; 3 P. L. J. 358, 
VatakkaChathilingath Tavazhi v . RamaswamiPatter , 
27 Ind Cas. 889; 2 L. W. 155 Rajagopalan v Tiru- 
pananlhal Tambirau, 17 M. L. J. 149, relied on. 

Where a suit is found to have been premature 
at the time when it was filed but a valid cause 
of action arises during the time it is pending, 
and the plaintiff is otherwise entitled to suc¬ 
ceed, the Court should pass a decree in his favour 
and not compel him to institute another suit 
for the purpose, [p 563,001.2.] 

Sita Ram v. Ram Chandra , 44 Ind. Cas. 863; 
26 P. R. i 9I 8; 51 P W. R. 1918; 114 P. L, R. 
1918, Ghulam Fatima v. Rahman, 50 Ind. Cas. 
270J 127 P. R. 1919, followed. 

Secon appeal from ; < ecree of H e 

District Jucge, Ambala, aateu tl.e 20th 
February 1920, modifying 11 .at of the 
Senior Subordinate Jucge, Ambala, dated 
the 22nd November 1919. 

Air. Dev Raj Sawhney, for the Appellant. 

Mr. M. Obedullah, for the Respondent. 

JUDGMENT. —This was a suit by the 
purchaser of agricultural land to recover 
from the seller the purchase-money by 
way of damages as the latters' title to the 
land was declared to be defective. The 
land originally belongea to one Dew a Singh, 
who gift*, it to Jaimal Singh, oefencant, 
and the latter sold it to plaintiff. The 
reversioners ol Dewa Singl sued for and 
obtained a declaration that the gift and 
subsequent sale of the land shall both 
be inoperative as against them after the 
aeatb of the aonor. The purchaser then 
brought the present suit while he was still 
in possession of the lane and the donor 
was alive, ana, therefoie, the seller’s de¬ 
fence was that the suit was premature 
am, was also barrea by the rule of caveat 
emptor, and he furtLer pleac.ed that the 
vendee was precluded by the terms of 
the sale irom claiming a refund of the 
price paid by him. The First Court found 
in favour of the defendant on both these 
points and dismissed the suit. On appeal 
the learned District Juage came to the 
conclusion that the suit was not prema¬ 
ture, btit confirmed the First Court's decree 
on the grouna that there wag no covenant 
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by the defend ant-vend or to refund any 
of the purchase-money. 

The plaintiff comes to this Court in 
9econd appeal, and it is urged on his be¬ 
half (i) that the rule of caveat cmptor 
became nugatory by virtue ot section 55 
(2) ot the Transfer of Property Act; (2) that 
the suit was not premature; an u (3) 
that even if it was at the time of its 
institution it is not so now., as the donor 
has died anl his reversioners have taken 
possession of the lanl. 

As statea in the Courts below and re¬ 
peated before us, the ruleof taveat cmptor 
was applied by the Chief Court in cases 
reported as Hira Nand v. Mahia (1) and 
Kashmir a Singh v. HanwarUa (2). But 
Counsel for the plaintiff-appellant points 
out that the judgment in the iormer case 
was given long before the enactment of 
the Trai sfer of Pr< pcrtv Act ot 1882, that 
section 55 (2) of that Act was not referred 
to in tbe case of 1893, and that the prin¬ 
ciple of section 55 (2) was accepted and 
applied in Jai Kishen Das v. Ary a Priti 
Nldhi Sahha (3). 

Though the Transfer of Property Act 
does not extend to this Province, the funda¬ 
mental principles laid down therein have 
generally been adopted by this Court as 
affording proper rules of decision. The 
rule of caveat cmptor has now become obso¬ 
lete and we a e, therefore, of opinion 
that consideration tor the sale having 
failed the defendant is bound to return 
the price to the plaintiff though there was 
no covenant in the deed of sale guarantee¬ 
ing liis title. As held by several High 
Courts in the cases cited by the Counsel 
for the appellant, (which are noted on the 
margin*) there is an implied guarantee 
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of title because, according to clause (2) 
of section 55, “the seller shell be deemed 
to contract with the buyer that the interest 
which the seller professes to transfer 
to the buyer subsists and that he has power 
to transier the same." Counsel for the 
defendant-respondent argued that clause 
(2) of section 55 was not applicable because 
there was a contract to tl e contrary in 
the deed itself. That contract was, tl at 
“ the heirs anu reversioners of the seller 
would have no objection to the sole and 
that if any of them should claim the land 
he would have to pay all the price and 
costs and damages to the vendee and then 
take the land sold from him.” This cove¬ 
nant cannot be said to be in any way 
contrary to clause (2) of section 55, and, 
therefore, was not sufficient to avoid that 
clause. 

The purchaser had no knowledge of the 
defect in title and, therefore, he is not 
debarred from claiming a refund of the 
money. 

The plea that the suit was premature 
is technically correct, but it will serve 
no useful purpose to compel the plaintiff 
to start the case de novo. In 
Situ Ram v. Ram Chandra (4) It 
was held in a suit for money, where 
the money became payable to the plaintiff 
alter the institution of the suit, that the 
Court should pass a decree and not com¬ 
pel the plaintiff to institute another suit 
for the purpose. This ruling was followed 
in Ghulam Fatima v. Rahman (5). 

We accept the appeal and, reversing 
the judgments anu decrees of the Courts 
below, decree the plaintiff’s suit with 
costs throughout. 

z. k. Appeal accepted * 
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(1) 90 P. R. 1876. 

(2) 62 P. R. 1893. 

(3) 58 Ind. Cas. 757; 1 h. 380j 80 P. W. R. 
1920. 


(4) 44 lnd. Cas. 8631 26 P. R. 19181 51 P; 
W. R. 1918; 114 P. L. R. 1918. 

(5) 5° Ind. Cas. 270-127 P. R. 1919. 


* Vellayappa Rowthenv . Bay a Rowthtn, 29 Ind. 
747 . Subbaraya Reddiaf v. Rajagopala Rgddiar, 
2 3 Ind. Cas. 570; 38 M. 88 7 j 15 M. h. T. 240 
(1914) M. W. N. 376, Chidambaram Pillai vj 
Stvathasamy Thever, 15 M. L. J. 396, Shaligram 
Sadasheo Pande y. Narain, 45 Ind. Cas. 669, 
Lachhmatn Das y. Jomahir Singh, 70 Ind. Cas. 
2 *°l 44 P-Irf*R. 1922, Bhattu Ram v. Ganga 
Prasad Gop e 47 Ind. Cas. 371 3 P. L. J. 338, 
Valahha ChathilingaOi Tan ax hi y. Ramaswami 
2 7 I°d. Cas. 889; 2 I*. W» if5, Rmjagapalan 

v, Tirupanantiml T ambit an, 17 Mj If, J. 149; 
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SUMITrI BAI V. SUBHADRA BAX. 

NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Miscellaneous Appeal No. 24 of 1922. 

July 26, 1923. 

Present: —Mr. Baker, Otfg. J. C., and 

Mr. Halifax, A. J. C. 

SUMITRI BaI—Non-Applicant 

—Appellant 
versus 

Musammut SUBHADRA BAI— Applicant 

—Respondent. 

Guardians and Wards Act ( VI \ I of i8oo), s. 
IO (b) — Guardianship — Mother, position of — Unfit- 
ness of ..other not proved—Application by other 
relatives, whether can be considered. 

The principle underlying clause (6) of section 
kj of the Guardians and Wards Act applies to 
a mother as well as to a father though with less 
force, and it must be shown that a mother is unfit 
to be the guardian of the person and property 
of her minor child before the relative fitness of 
other relatives can be considered, [p. 565, col. 1.] 

Appeal agai.ist a i order of the Additional 
District Judge, Bilaspur, dated the 31st 
August 1922 in Civil Miscellaneous Case 
No- 47 of 1921. 

Mr. P. C. Dutt, for the Appellant. 

Mr. J. C. Ghose, for the Respondent. 

JUDGMENT,—The proceedings for the 
appointment of the guardian for the prop¬ 
erty of a minor originated in an applica¬ 
tion made by the resp ondent Subhadra B a i. 
She also has appealed against the final 
order in the case, and her appeal (Mis¬ 
cellaneous Appeal No. 41 of 1922) will 
also be governed by this judgment. The 
following table* sho*s the relationship be¬ 
tween most of the parties with whom we 
have to deal. The figures in brackets under 
each name except in the case of Kedarnath 
give the ages in 1931 of the persons men¬ 
tioned *— 

We are concerned also with one Hai? 
prasad aged about 50, wlo is a 
second cousin to Kedatnath, aa d with 
Kapil Sir.gb, tl e Young Mzlguzzr of Akal- 
tati a village quite close to Prasada, who 
was Kedarnath's Mukhtiyzr and is still the 
Mukhtlyzr of his widow Sumitri. He does 
not belong to cither of the fam : lies men¬ 
tioned in tie table above and may not be 
of the same caste, though we have been 
unable to as:erta : n his caste from tie 
record of the proceedings in the lower 
Court. It is alleged by Subhadra Bai 
that there is reason to believe that im- 
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moral relations subsist between Kapil Singh 
and Sumitri Bai, but the only sup¬ 
port for the allegation appears to lie in 
the facts that they are both young and that 
such relations between a young and wealthy 
widow and her Mukhtlyar aie by no means 
uncommon. 

(2) The original application by Subhadra 
Bai was for the appointment of herself 
as the gaurdian of both the person and 
the property of her grandson Siddbnath. 
There is no mention of his younger brother 
Ripudaman in the application as he was 
born after it was made. The learned Judge 
of the lower Court has refused to remove 
Sumitri Bai from the gaardiansbip of the 
person of her son Siddbnath, and this 
part of his order has been accepted by 
Subhadra Bai. This fa:t and her failure to 
apply for the removal of Sumitri Bai from 
the guardianship of the person, of Siddb- 
u3th’s younger sister, throw soup doubt 
oi he? a 1 legation * of i urn.) ■'a* it/ aga ; a>st’ 
her dargbter-ijt-laar aid her 0 ni mjtivrss 
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in asking to be made the guardian of Siddli- 
r.ath’s property. 

(3). The order of the learned Additional 
District Judge, against which both Su- 
bhadra Bai and Sumitri Bai have 
appealed, is far from satisfactory. He 
has stated a finding, for which no leal 
basis seems to exist, that both of them are 
incapable of managing the property, of 
which the annual income is between four 
and seven thousand rupees, “ and of pie- 
serving the honour of this respectable 
family which consists of one infant owner 
or two; a daughter yet to be married and 
three widows to be maintained." Fci this 
reason, on the 5tli of August 1922, he ap¬ 
pointed the Collector a guardian, but can¬ 
celled the order on the same day on realising 
that he had not consulted the Collector. 
Then, on the 31st of August 1922, he 
again appointed the Collector as guardian 
without having consulted him in the inter¬ 
val except to the extent of having asked him 
to report the annual income of the 
property. When notice of the two 
appeals was served on the Collector he 
wrote to ask for a copy of the lower 
Court’s oidei, and on receipt of it he wrote 
again to say that he did not accept the 
appointment, That is a sufficient com¬ 
mentary on tie order, 

(4). The case then requires examir a- 
tion from the beginning, but before any 
necessity can arise for a consideration 
of the relati\e fitness of Subhadra Bai 
and Sumitri Bai and her brothu Madan 
Gopal, it has to be shown that Sr n.itii 
Bai is unfit for the position cf guaidian 
of the propelty as well as the persons cf 
ber own children, which sl e wtuld otherwise 
occupy as a matter of come. Ihe prin¬ 
ciple underlying clause (l) of section 19 
of the Guardians and Waids Act applies 
to a mother as well as to a father, though 
with less force. No evidence has teen 
given, and in this Court there w r as no sug¬ 
gestion made, that either party desired to 
give any. For a decision ef the caie we 
have, therefore, nothing tut the allcpat ci s 
of Subhadra Bai and Sumitri ar d c 1 d: 1 aiiiy 
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the rights of rival claimants to the pos¬ 
session and management of certain ] r«>- 
perty, though that is the light in which 
cases of this nature are frequently regarded 
by the Courts and almost invariably by 
the rival claimants themselves. The Court 
has to find out for itself what is for the 
interest of the minor and what is against 
that interest, and must itself call foi evi¬ 
dence on any matter on which it is doubt¬ 
ful and thinks that evidence is available. 

(5) . In this light, therefore, we proceed 
to examine the allegations in regard to 
the unfitness of Sumitri Bai to be the 
guardian of the property left by her late 
husband Kedarnath. As 1 as already bce.i 
pointed out, the allegation of her unfitness 
is based mainly on what is more a sug¬ 
gestion tl an an allegation of her immoral 
relations and close association with Kapil 
S’ngli and cf the probability of mi‘manage¬ 
ment and mifappropriation by him, not 
by her. It is discounted to some extent 
Ly the acquiescence of Suhliadra ir the 
continued residence of Siddhnath and his 
sister witl their motbei; if she is cor.cc 1 r.c <! 
with the interests of Siddbrath in any way, 
it is only with his material interests as an 
owner of property. 

(6) . In the original application the only 
allegations made against Sumitri Bai are 
that " she spends^ most of her time with 
this young man" Kapil Singh and "1 tr 
relations with him are suspicious " and 
ir any ease unbefitting a lady in her posi¬ 
tion, and she "is said to have ghen away 
abler ornaments worth about Ks. 4,cco 
to Kapil Singh." Tbe rest of tie appli¬ 
cation is taken up with vague suggestions 
of wlat an undesjrable person Kapil Sirgh 
is and of what, in the applicant’s opinion, 
iie is likely to dc. That he isin debt and 
that he was cr,ce committed to the Cent 
of Session on a cl arge of murder "in 
connection with seme female " (hut appa¬ 
rently acquitted, though mention of this 
is carefully omittea) and that seme un¬ 
specified persons also had suspicions against 
him in connection with another murder, 
are matters which can haidlv be called 


no allegation nace ty tie former etuld relevant in the present case.* 
be accepted ns Hue unless it had teen (7) We have, however, two statements 
aettutted ty the latter. Bvt it la to te 0 f facts which might be relevant. There 

umembued that this if net a KgAU? cf is the assertion of the probability of a person 
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so deeply in debt as he is said to be trying 
to'fill his own pockets at the expense of 
the minor, and the statement that “in 
fact"this process has already commenced/' 
and the statement of fact already mentioned 
that Sumitri Bai “ is said ** to have given 
him aH her ornaments, and^that “he is 
taking^ a way dan, etc., ” The manner in 
which these statements aie made suggests 
that there is little truth in them and that 
no object would be served by calling for evi¬ 
dence on them. This impression is confirm¬ 
ed by the second very voluminous written 
statement put in by Subhadra Bai, in 
which she has certainly said everything 
that could possibly be said about the 
relations between Sumitri Bai and Kapil 
Singh and the character of the latter. 

(8) It has not been made out, nor is there 
any prospect if we were to call for further 
evidence of its being made out that Kapil 
Singh possesses any undue influence over 
Sumitri Bai in the management of her late 
husband's property, or that, if lie has 
any such influence, there is any danger 
of his using it to the detriment of that 
estate. Taking this view of the case we have 
to decide on the fitneso of Subhadra Bai 
or Harprasad, whom she now puts forward 
instead of herself, to be appointed guardian 
of the property, but it may be added tl at 
both of them aie very evidently unfit. 
The order of the lower Court is set aside 
and in its place an order will issue appoint¬ 
ing Sumitri Bai to be the guardian 0 f the 
propel ty as well as tl e pel sons of all her 
minor children. The costs incurred by 
her inbotb Courts will be paid by Subhadra 
Bai. The Pleader's fee in this* Court will 
be Rs. 50. 

c,K,D. Order set aside. 


MADRAS HIGH COURT. 

Appeal, against Appellate Order No. 

114 ko 192 r. 

July 26, 1923. 

Present : Mr, Justice Spencer and 
Mr. Justice Devadoss. 

AMBI alias SUBRAMANIAM PATTAR 
—Petit 1 ^ne ;—Defendant 
No. 1— Appellant 
versus 

PUTHIA KOVILAKATH VI AT HAN 
SRIDEVI, styled V A I/I A THAMBU- 
R Am ’Decree-Holder—Respondent. 

Ltvil Procedure Code (Act V 0/1908), 5. i 4 ( 2 ) 

O.XXJ, 2 . o, XXXIV, r. 8 -Nolic'of 
payment, applicability to mortgage suits—Position 
of kanomdar without notice — Failure to award 
interest—Presumption that interest refused. 

Order XXI, r. 1. clause <z) of the Civil Procedure 
Code which requires notice to be given to the 
decree-holder of any payment made into Court 
under a decree is inapplicable to a redemption 
decree where the decree-holder has to make the 
payment. Order XXXIV, r. 8, governing redemp¬ 
tion suits, does not require any notice to be given 
to a defendant after the decree has been passed 
before the plaintiff obtains possession, and a 
kanomdar who does not receive notice is not also 
prejudiced by such failure since he is not entitled 
to have delivery stayed pending a re-valuation 
of improvements, [p. 567, col. 1.] 

Sankaran Nambudripad v. Sankaran Nair, 
66 Ind. Cas. 129:44*1. 960; (1921) M. W. N. 

4 7°; (1922) A. I. R. -M.) 347, referred to. 

Under section 34 (2) of the Civil Procedure Code 
where a decree is silent with respect to interest 
the Court should be deemed to have refused such 
interest, [p. 567, col. 2.] 


Appeal against an order of the Court 
of the Subordinate Judge, South Mala¬ 
bar at Pal ghat, in A. S. No. 152 of 
1920, preferred against an order of the 
Court of the District Munsif, Alatur; 
in E. A. No. >. 696 of 1920, in O. S. 
No. 431 of 1916. 

Mr. O. V. Anantha Krishna Ayyat, for 
the Appellant. 

Mr. K. P. Ramakrishm Ayyat , for the 
Respondent. 


JUDGMENT.—-The respondent in this 
case obtained a decree for redemption of a 
kanom after the expiry of the kanotn period. 
There was an appeal and the Appellate 
Court modified the District Munsif's decree 
on certain points. It confirmed it as regards 
the main right of the plaintiff to redeem 
the suit property. In this second appeal 
two points h ve been presses. First, It Is 

argued that before the decree-holde* 
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obtained possession, notice ought to have 
been given to the first defendant, and that 
the failure to give him notice prejudiced 
this defendant in respect of his right to 
remove the improvements made by him, 
if it appeared to him advantageous 
that he should do so, ard it respect of his 
right 1 o demand increased compensation 
for the period during which l e had been 
in possession after the passing of the decree. 
The second p int argued is that the decrees 
which have been executed have been mis- 
constrtied as regards the interest awarded 
by the First Court on costs. In support 
of the first point Mr. Ananta Krishna 
Ayyar has refeTrd us to O. XXI,r. i, clause 
(2), of the Code of Civil Procedure which 
requires that notice should be given of any 
payment made into Court under ? decree. 
This Order and rule evidently refer to 
a money decree. The rule says that notice 
of such payment should be given to the 
decree-holder. In a redemption decree it 
is the decree-holder who makes the pay¬ 
ment and the defendant whc is to receive 
it. Tliis rule is evidently not applicable 
to cases of mortgage-decrees, which are 
governed by O. XXXIV. Order XXXIV, 
r. 8, which governs decrees in redemption 
suits, does not specifically require any 
notice to be given t<> a defendant after the 
decree has been passed before the plaintiff 
obtains possession. Moreover, the kanotn- 
dar * was not prejudiced by the want of 
notice seeing that he was not entitled to 
have delivery stayed pending a revaluation 
of improvements. This has been estab¬ 
lished by Sankaran Nambudripad v. San - 
karan Nalr (1). As regards interest on 
costs, the First Court in its judgment 
awaraea to the defendants their costs 
with interest at the usual rate. This was 
taken to be 6per cent, when the decree was 
drawn up. The plaintiff and the first de¬ 
fendant appealed and the Appellate Court 
directed the plaintiff to pay the first defend¬ 
ant Rs. 203-8-0 as costs instead of 
Rs- 343-8-0 and the first defendant to pay the 
plaintiff Rs. 146-8-0 as costs, and directed 
that in other respects the decree of ti e- 
lower Court should be confirmed. As 


-(1) 66 P n $- c a*. 129; 44 960; (1921) M. W. 
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the lower Appellate Court reduced the 
amount; f c >sts to be paid to the first defen¬ 
dant and increased the amount due to the 
plaintiff, it is reasonable to suppose that 
the Appellate Court considered it unreces- 
sarv tc award interest )n costs, altough 
it did 1 >t expressly say s.. If it had 
thought it necessary to award interest 
tr the first defendant, it might have also 
awarded interest to the plaintiff on his costs. 
\V 1 ile leaving the order awarding interest 
on the costs of the defendant untouched 
in the judgment, the lower Appellate Court 
simply directed that the decree of the 
District Munsif should be modified in 
accordance with the findings recorded. The 
words. “The decree of the lower Court is 
in otl 1 er respects confirmed “ appear in the 
decree only. The difficulty vhat lies arisen 
in the present case *s only as t> the inter¬ 
pretation of the Appellate Court's decree. 
Under section 34 (2) of the C-de of Civil 
Procedure where a decree is silent with 
respec. t , interesl, the C >urt si all be deem¬ 
ed t.i have refused such interest. The 
lower Cjurt, therefore, appears to be right 
in holding that tl e result of the Appellate 
Court’s decree was tc abrogate the order 
of the First Court as regards interest on 
costs, and, therefore, the amount paid 
into Court most be treated as the 
correct amount, atci the appellant Is 
not entitled to have it increased or to 
have the property re-aeliverea to him. 

The second ; ppeal fails ano is dismissed 
with costs. 

V. N. V. 

Appeal dismissed . 


CALCUTTA HIGH COURT. 

Appeai, prom Original Decree No. 139 

of 1916. 

December 18, 1917. 

Present :—Justice Sir N. R. Cbatterjea, 
Kt., and Mr. Justice Walinsley. 

RUP CHAMD GHOSH— -Plaintiff— 

Appeeeant 

versus 

Srimati KHIRODAMAYI DASI and 
others—Defendants— Respondents. 

Court-Fw Art ( VII of 1870), s. 7, fe 
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(c )—Suit for declaration of plaintiffs' right and 
consequential relief— Valuation of the relief sought 
— Court-fee payable. 

Plaintiff purclia.-eci certain property inherited 
b} T defendant under a Will, and brought the pre¬ 
sent suit for n declaration of his right; for the 
administration of the estate of the testator, if 
any portion remained unadministered, and for 
Iho appointment of a Receive^ and valued the 
relief sought at Rs. 1,500 in respect of each 
claim. The questiou was as to the amount 
of Court-fee payable on the plaint: 

Held, that the suit was one for a declaratory 
decree where consequential relief is prayed, 
and that, an ad valorem Court-fee was payable 
under section ; ; clause (rv) of the Court-Fees Act, 
according to the amount at which the relief 
seught was valued in the plaint, [p. 569, co\ 1.] 

Appeal against a decree of the Subordi¬ 
nate Judge. Second Court, 24-Pergannas, 
dated the 26th and 29th April 1916. 

Messrs. Langford James, Arabtnda Roy, 
and Babu SaUsh Chandra Mukherji , for 
the Appellant. 

Babu Ram Char an Mitra , for the Re¬ 
spondents. 

JUDGMENT. 

Chatterjea, J.—The only point for con¬ 
sideration in this appeal relates to the ques¬ 
tion of Court-fee payable on the plaint in 
tl e suit out of which this apeal arises. 

The prayers in the plaint are as 
foil ows :— 

(ka) That tl e Couit may he pleased to 
declare that the plaintiff's puichase 
of the paternal right inherited by defend¬ 
ant No. 2 in the propel ties described in 
schedule (ka) and (kha) below is valid 
and binding on the defendants under the 
circumstances stated above. 

(Kha) That the Court may be pleased 
to declare alter a tiu c construction of the 
Will of the deceased Puran Chandra Mai ata, 
that the estate left by him was lully ad¬ 
ministered at the time the Probate was "taken 
and 11 at tbe executrixes to bis estate were 
not competent to retain possession of his 
estate as executrixes and that the said 
Probate is now only an inoperative instru¬ 
ment. 1; • 

(Ga) That the Court may be pleased to 
declare, that the defendants by their con¬ 
duct and acts and deeds are estopped 
from claiming any sort of title against 
the plaintiff to the properties mentioned 
below which have been puichased by tbe 
plaintiff. * 


(Gha) That if in the judgment of the Couit 
any portion of the said estate is yet un< 
administered, it may be ordered that 
the same may be administered by the 
Court, that arrangements may be made 
for keeping the plaintiff's purclased right 
therein unaffected, and that a Receiver 

may be appointed by the Court for that 
purpose. 


(Una) That a decree may be passed against 
the defendants for all tie costs of tb^e 
present suit. 

(Cha) That the Court m a y be pleased to 
grant any other relief to the plaintiff, 
to which le may be found entitled in the 
judgment of the Court ” 


The first prayer is for declaration of 
plaintiff’s right, but in the fourth prayer 
the plaintiff prays for administration of 
the estate (if in the judgment of the Court 
any portion of it is yet unadministered) 
and for the appointment of a Receiver. 
The suit is, therefore, one for a declaratory 
decree where consequential releif is prayed 
and the Court below is right in holding 
that it is such a suit. The learned Sub¬ 
ordinate Judge, however, fixed the value 
of the pioperties purchased by the plaintiff 
at Rs. 30,000 and held that the plaintiff 
must pay advelorem Covrt-fee on that sum, 
viz tt Rs, 975 m nus Rs. 30 already paid by 
him. 


But the market value of the property 
cannot he taken to be the value of the 
relief sought as the plaintiff does not seek 
possession of the property, lie plaintiff 
says that he is in possession, and there 
is nothing in the plaint to show that he is 
suing for possession^ That being so, 
the case does not come under section 7 
clause v. A suit for a declaratory decree 
where consequential relief is played falls 
under section 7, clause iv ( 0) of the Court- 
Fees Act. Clause iv provides that in suits 
to obtain a declaratory decree or order 
where consequential relief is played or in 
a suit for accounts the amount of fee shall 
be computed, "according to the amount 
at which the relief is valued in the plah t or 
Memorandum of Apreal"and that in all such 
suits the plaintiff shall state the amount 
at which he values the relief sought". The 
valuation of the relief sought in cases 


coming under section 7, clause xvj therefore, 


- • t % 1 
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4 . ../y A 4.Vi^ rVmft passed upon the said order, will be .set 
rests with the plaintiff and no ’ 1 aside and the ease will be remanded tu the 

The plaintiff valued the claim in tUe p esen to \c trie d aC couling to 1 .,,, 

case as follows :-Rs. i 500 o dec arat on Court « „ rder as to costs 0 f lh ,, 

Rs. 1,500 for construction, and Ks. 1,500 

for administration. The tanned aP $aUnsley J.- I agree. 

for the appellant contended that 1 a * c A ' Order accordingly. 

lorem Court-fee is to be paM at all, it should w. 
be paid only on the amount at wlich the 
lelief sought for in the fourth prayer 
cf the plaint (<,«., for administration) was 
valued as a suit for " account under 
section 7, clause iv (J), and that the hrst 
three prayers aie merely for declaration 
and, tberefoie, a Court-fee of ten rupees 
only is payable. It is unnecessary to con¬ 
sider whether the 2nd and 3rd prayers 
are merely for declaration as contended 
tor the plaintiff, or involve consequential 
reliefs, though in form for mere declaration 
as contended by the learned Senioi Govern¬ 
ment Pleader (who was asked to appear in 
this c a se) because a Court-fee of ten rupees 
is payable (under Schedule II, clause 17) 
on a plaint in a suit to obtain a declaratory 
decree only where no consequential leliel 
is prayed. In the present case consequenti '1 
lelief having beer* paid in the 4th prayer 
Schedule II, clause 17, cannot apply, and 
ad valorem Court-fee is payable as laid down 
in section 7 » clause iv. I11 the cases cited 
before us, the only relief which was valued 
was that relating to administration. In 
the present case the plaintiff himself, as 
stated above, valued the suit at Rs. 1,500 
for administration, Rs. 1,500 for con¬ 
struction and Rs. 1,500 for declaration, 
and paid Court-fee of Rs. 30 at Rs. 10 
for “each claim". The fee, however, 
under clause iv, must be computed 
according to the amount at which 
the relief sought is valued in the 
plaint. That being so, the plaintiff must 
pay -ad valorem Court-lee on "each claim" 
of* Rs. 1,500. The Court-fee payable is 
Rs. 300 out of whicl only Rs. 30 has been 
paid. Tie plaintiff must, therefore, pay the 
balance viz., Rs. 270 on the plaint. He 
must also pay a similar sum on the Memo¬ 
randum of Appeal. 

We accordingly direct that on tbe plaintiff 
paying the balance of tbe Couit-fee, namely, 

Rs. 270 on the plaint and Rs. 270 on tie 
Memorandum of Appeal on or before the 
15th January 1918, the order of tbe Court 

below seating the plaint end the decree 


BOMBAY HIGH COURT. 

First Civil Appeal No. 119 of 1921. 

November 29,1922. 

Present: —Sir Norman Macleod, Kt., 

Chie' Justice, and Mr. Justice Crump. 
SHANKAR GANPAT LMKE and another 

—Appellants 
versus 

DAMODAR BHUKANDAS- Respond¬ 
ent. 

Will — Administration— A ppointment of Pan- 
chas—Panchas, powers of. 

Where by a Will certain persons are appointed 
Panchas, of whom one was to supervise the 
work of administration, and the Panchas were 
given power to appoint other Panchas, the power 
of appointment can only be exercised by the 
whole body of Panchas. An appointment, there¬ 
fore, by one of the Panchas of a successor to him¬ 
self by his Will is invalid. 

Appeal r.gainst the decision of the Joint 
Judge, Poona, in Miscellaneous Applica¬ 
tion No. 34 of 1920. 

Mr. H. C. Coyajee (with him Mr. A. G. 
Desai), for the Appellants. 

Messrs. G. S. Rao and B. G. Rao, for 

the Respondent. 

JUDGMENT.—The petitioners applied 
for letters of Administration dc bonis non 
with a copy of the Will annexed of one 
Bandoba Vithoba who died on the nth 
March 1896. The petition was opposed by 
Damodbar Bhukandas, the son of one of 
the persons appointed Panchas by the Will. 
The Will directed six persons to be Panchas 
of whom one was to supervise the work 
of administration. The Panchas were 
given power to appoint other Panchas , 
That power coulc only be exeiciseo by 
the whole body of Panchas and when 
Bhukanaas asserted his right to ap¬ 
point his son to succeed him by his Will 
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he was attempting to do what was not 
authorised by^ the terms of the Will of 
Bandoba. Evidently the testator had 

neve • intended that Punch as should have 

the power to appoint other Punch as by 
Will because it was intended by the testator 
that they should exercise that power as 
a body. That would exclude any power 
to appoint by Will. It follows then that 
Damoahar Bhukandas has no inherent 
right to be considered as executor of the 
Will. At the most he w .uld be a person 
who might apply for Letters of Adminis¬ 
tration de bonis non. Whether the peti¬ 
tioners are proper persons to be appointed 
administrators lias not been decided by 
the Court below. Therefore, we allow the 
appeal and the case must go back to the 
lower Court for the decision of the question 
whether the petitioners or any other per¬ 
son should be appointed adminsitrators 
de bonis non with the Will annexed. 

The petition of Da mod liar Bhukan¬ 
das for Probate which was granted by 
the lower Court has no foundation in law. 
The petition ought to have been dismissed. 
First Appeal No. 122 of 1921 will be 
allowed and the petition dismissed. 

Costs in both appeals to be costs in the 
cause. 

w. c. A. Petition dismissed. 


bl\h \ holdings, and that the lands covered 
by the two suits formed one holding at one con 
sohdated rent, for which n decree was passed in 

tinn J ° f ‘S? p,aintiff iu one suit only condb 
p£?nfift° n h i S ., pay , il,g additional Court-fees. 

1 n flii 1 ? a ' d H le deficit Court fees and agreed 
}? i e j a decree f or the amount the rentals for 
the lauds covered by both suits: a final decree was 
according^ drawn up for this amount the decree 
n the other suit was one of dismissal of suit. The 
plamtiff preferred , lu appeal again-1 the latter 
decree, b-it preferred no appeal against the former 

kcrec. the Appellate Court reversed the decree 

dismissing the suit, and decreed that suit also. 

The defendants preferred a second appeal to 
the High Court ; 

Held (1) that the decree in the first suit 
na \ ing become final operated as res judicata And 
was not open to the plaintiffs to raise the 
same question again in appeal iu the other 
s 'iit ; Cp. 571, col. 2.J 

(2) that the plaintiff having accepted the decree 
01 the Munsif and having agreed to take a decree 
ror an amount as representing the consolidated 
rent for the lands covered by both the suits it 
was no longer o,;en to him to challenge the 
correctness of the decree, [p. 572, col. 1.] 

Zaharia v. Dcbia t 7 Ind. Cas. i 5 6 ; 33 A. 511 
7 A>b. J. 861 and Midnapore Zemindary Com 
pany Limited v. Nitya Kali Dasi, 24 Ind. Cas 
243, followed. 

Mariamnissa Bibi v. Joynab Bibee, 33 C. 

iioif 4 C. L- J. 149* io C. W. N. 934, dissented 
from. 


PATNA HIGH COURT. 

Appear from Appellate Decree 

No. 1404 of 1921. 

August 9, 1923. 

Present: —Mr. Justice Kulwant Sab ay. 

DHANI SINGH and others— 
Defendants—Appellants 

versus 

Sri CHANDRA CHOOR DEO and others 
— Plaintiffs— Respondents. 

Res judicata —Two suits against same defend - 

ants for recovery of rent for different holdings _ 

Decree in one at consolidated rental for all lands _ 

Dismissal of other suit — Appeal, whether competent 
—Plaintiff accepting decree, whether can challenge 
decision against them. ° 

Two suits were instituted against the same 
defendants for recovery of arrears of rent for 
different holdings at different rentals. The 
suits were heard together; the issues framed were 
common to both suits, and they were disposed 
of by one judgment, in which the Trial Court 
found that the defendants had only out 


Appeal from a decision of the Subordi¬ 
nate Judge, Monghyr, dated the 20th 
May 1921, reversing that of the Mun- 

sil, Begusarai, dated the 26th July 1920. 

Messrs. Ram Prasad and D. C. Varma 
for the Appellants. 

JUDGMENT.— This is an appeal by the 
defendants against the decree of the Sub- 
ordinite Juo.ge of Monglyr reversing the 
decree of the Munsi 1 of Beguserai and 
decreeng the plaintiff's suit with costs. 

Four suits were heara together and dis¬ 
posed of by the Munsif by one judgment. 
The suits were for recovery of arrears 
of rent for certain holdings alleged to have 
been held by the defenuants in these suits. 
Out of those four suits, Suits Nos. 1452 
and 1453 of 1919 were against the same 
defendants, except that in suit No. 1452 
one Dvvarka Singh was added as defendant, 
but he was not maae a party in Suit N01 
1453. The plaintiff's allegation was that 
the de f endants inth* se two Suits Nos. 1452 
ana *454 hela two different holdings at 
different rentals. They alleged that the 
defendants in Suit No. 1452 had a holding 
of 16 bighas 17 kathas 3 dhurs at a xenial 
of Rs. 38-1-0 with ccss<s ana they claimed 
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arrears of rent for the year 1918 and three- 
quarters of the year 1919. In Suit No. 
1453 the allegation was that the defendants 
had a holding of 19 bighas 8 kathas 19 
dhurs at a rental of Rs. 24-7-0 ana 
the suit was for recovery of arrears of 
rent for the same period. The defence 
in these two suits was that the lands in 
both the suits formed one holding ana that 
the entire holding consisted of 32 bighas and 
odd at a rental of Rs. 40-0-9 besides cesses. 
The defendants further alleged that they 
were occupancy tenants of the lands in suit 
and that their rent could not be enhanced 
in contravention of the provisions of sec¬ 
tion 29 of the Bengal Tenancy Act. The 
learned Munsif held that the holding in 
the possession of the defendants in these 
two suits was one holding at one rental 
of Rs. 40-0-9 as alleged by the defendants. 
He further hela that the ciefenoants were 
occupancy ralyats and that their rents could 
not be enhanced in contravention of sec¬ 
tion 29 of the Bengal Tenancy Act. He 
accordingly ordered that the plaintiffs will 
get a decree at the admitted jama of 
Rs. 40-0-9 in one suit only, if the plaintiffs 
paid additional Court-fee, while the other 
suit will stand dismissed. As Suit No. 
1452 was brought first, he decreed that suit 
and he dismissed Suit No. 1453•. The 

oruer mane by him runs thus : “ Suit No. 
1452 be decreed in full with costs and 
interest at 3 per cent, per annum at a jama 
of Rs. 40-0-9, besides cesses, at one half- 
anna per rupee, if the plaintiffs pay the 
deficit Court-fee within three days hence, 
otherwise only for the amount claimed 
with costs and interest at 3 per cenl. per 
annum and that Suit No. 1453 be dismissed 
with costs ". It appears that the plaintiffs 
paid the deficit Court-fee in Suit No. 1452 
ana a final decree was drawn up by the 
Munsif in Suit No. 1452 as directed by 
him anl the decree in Suit No. 1453 w r as 
a decree of dismissal of the suit. Against the 
decree in Suit No. 1453 of 1919 the plaintiffs 
preferred an appeal before the Subordinate 
Judge. No appeal was preferred by them 
in Suit No. 1452. The learned Subordi¬ 
nate Judge has reversed the decree of the 
Munsif in Suit No. 1453 and has decreed 
the suit with costs as claimed by the plaint¬ 
iffs. Against this decree? of the learned 
Subordinate Judge, passed la Suit No. 1453 


of 1919, the defendants prefer this second 
appeal to this Court and the first point 
taken by their learned Vakil is 11 ?i no 
appeal having been filed against the decree 

in Suit No. 1452, that decree has become final 

an 1 operates rs res judicata to the 1 earing 
of the present appeal. In my opinion tl is 
contention is sound. The suits were heard 
together. The issus framed in the suit 
were common. They were disposed of 
by one judgment. The result was that 
it wasfouud by the Munsi' that the defend¬ 
ants had only one holding and not two hold¬ 
ings and that the lands covered by the 1 wo 
suits formed one holding at one consoli¬ 
dated rent as allege by the defendants. 
The aecree in Suits No. 1452, which decided 
tie very point which was ought to 
be agitated before the learned Sub¬ 
ordinate Juoge in appeal, in Suit No. 1453, 
having become final, it was not open 
to the plaintiffs to raise the same 
question again in appeal in Suit No. 1453. 
Moreover, the plaintiff having accepted tl e 
decision of the Munsif in Suit No. 1452 
and paici the deficit Court-fee ana agreed 
to take a decree for the entire amount 
as allegeo by the defendant as represent¬ 
ing the rental for the lands covered by 
both the suits, 1 e was precluded from 
raising the question in appeal before the 
Subordinate Judge that he was entitled 
to additional rent for the land covered by 
Suit No. 1453 - That the princ'ple of res 
judicata applied to the hearing of the appeal 
before the learned Subordinate Judge is 
supported by authority. In tl.e Bull Bench 
case of Zaharia v. Debia (1) two persons 
filed two separate suits for pre-emption 
in respect of the same sale, each claiming 
a right of pre-emption preferential to 
that of the other. Each plaintiff was 
made a party defendant to the suit brought 
by the other. A judgment was delivered 
in the suit of one of the plaintiffs and a 
copy thereof was placed on the record as 
the juugment in the suil ol the other 
plaintiff ; but separate decrees w’ere preparea 
in each suit, one ot the suits being decreed 
and the other dismissed. The plaintiff, 
whose suit had been dismissed, preferred an 
appeal from the decree in his own suit but 
not from the decree in the other suit which 

(1) 7 I“d* C? s * 156; 33 A. 5xi 7 A* h. J. 8O1. 
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decree bcarne final before the appeal 
wasdeciaed. It was held that the doctrine 
of res j udiO at a applied and the appeal was 
barred. In the same Volume of the Allali- 
bad Series of the haw Reports at page 151* 
there is a decision in the case of Dahlini 
Din v. Sycd Ah Asghar (2) which follows 
the decision in the case of Zaharia v. Delia 
(1). The same view was taken by the 
Calcutta High Court in the ca se of Midnap ore 
Zemmdary Company Limited v. Niiya Kali 
Dasi (3). A different view’was taken by two 
learnea Judges of the Calcutta High Court 
in the case of Manammssa Bili v. Joy nab 
Bibi (4) ; but Mr. Justice Rampini dissent¬ 
ed from the view taken by the other two 
Judges and the view taken by Mr. 
Justice Rampini was adopted in the Full 
Bench case of Zaharia v. Delia { 1). Moreover, 
having regard to the fact that the plaintiff 
accepted the decree of the Munsif in Suit 
No. 1452 ana agree a to take a decree 

for a consolidated renl for the lands 
covered by both the suits, it is no longer 
open to him to challenge the correctness 
of the decree in Suit No. 1453 and to obt: in 
a decree for rent for a portion of tl e same 

holding twice over. 

I am, therefore, clearly of opinion that 
the hearing of the appeal before the leirneo 
Subordinate Judge was barred, by res 
judicata. Iu this view of the case it is not 
necessary to discuss the other points raised 
by the learned Vakil for the apppellant. 
I would allow the appeal, set asue the 
decreee of the learned Subordinate Ji.cge 
and restore the decree of the Munsif. 
The appellant will be entitled to his costs 
in the lower Appellate Court. There v-ill 
be no order for costs in this Court as the 

respondents did not appear. 

x. s. d & w. C. A. Appeai allowed. 

( 2 ) 7 Ind. Cas. 909; 33 A. 15U 7 A. L. J. 995 * 

( 3 ) 2 4 Ind. Ca 9 . 243 * 

(4) 33 C- noil 4C. E. J. I49; 10 C. W. N. 934. 

• Page of 33 A.— \EdJ\\ 


MADRAS HIGH COURT. 

Appeai, against Order No. 106 of 1920. 

Marcia 6, 1923. 

Present:— Justice Sir Francis OldjGela, Kt., 
and Mr. Justice Venkatasubba Rap. 

SI VASUBRAMANIA PIIyEAI— 

Respondent—Appeeeant 


versus 


THEETHIAPPA PIEEAI and others 
— Petitioners—Respondents. 

Provincial Insolvency Act (III of 1907), ss. 
2 4 (3). 28, 39 (4)* M 6 — Proof of debt after discharge 
of insolvent and declaration of dividend, admissi¬ 
bility of—Debt enforceable at date of adjudication* 
but subsequently barred whether can be proved — 
Insolvent, whether person aggrieved by order ad¬ 
mitting creditor to proof of debt — Appeal—Civil 
Procedure Code (Act V of 1908), s. 48, appli• 
cability of, to proof of decree-debt in insolvency. 

An insolvent is a "person aggrieved " within 
the meaning of section 46 (2) of the Provincial 
Insolvency Act of 1907 by an order admitting 
a creditor to proof of his debt and is, therefore, 
entitled to appeal against it. [p. 575, col. 1 ] 

Under sections 24 (3) and 39 (4) of the Provin¬ 
cial Insolvency Act of 1907, a creditor is not 
bound to tender proof of his debt before the dis¬ 
charge of the insolvent or before the declara¬ 
tion of the final dividend, but is entitled to tender 


proof of his debts at any time during the adminis¬ 
tration so long as there are assets to be distributed 
and no injustice is done to third parties, 
[p. 576. col. 1.] 

Ex parte Boddatn, In re Taylor, (1860)45 E. R.' 
763 at p. 765; 2 De G. F. & J. 6251 29 E. J. Bk. 20; 
Tur. (n. s.) 570; 2 E. T. 343; 8 W» R. 4571 129 R. 
B. 224 In re McMurdo, Penfield v. McMurdo, 
(1902) 2 Ch. 684 at pp. 699, 706; 71 E. J. Ch. 691; 
86 L. T. 814; 50 W. R. 644, Lakshmanap v. 
Mutiia, 11 M. ij 4 Ind. Dec. (n. s.) 1, followed. 

A debt not barred at the commencement of 
the Insolvency does not, in and for the purpose 
of the insolvency, become barred by lapse of time 
and, therefore, under section 28 (1) of the Provin¬ 
cial Insolvency Act, any debt of the insolvent 
subsisting on the date of adjudication is prov¬ 
able in insolvency even though on the date of 
presentation of proof the debt had become barred, 
[p. 577, col. 1.] 

Ex parte Ross, (1827) 2 Gl„ &J. 46 bnd 33 P> 
In re Benzon, Bower v. Chetwynd, (1914) 2 
68; 83 E. J. Ch. 658; no E. T. 926; 21 Manson 
8; 58 S. J. 430; 30 1 #- R* 435 * hi re McMurdot, 

Penfield v. McMurdo, (1902) 2 Ch. 684 at 

pp. 699, 706, 71 E. J. Ch. 6911 86 I/- T. 814* 
50 W. R. 644, Ex parte Lancaster Banking 
Corporation, In re Weslby, (1878) 10 Ch. D. 776; 4 s 

E. J. Bk. 89; 39 E. T. 673; 27 W. R. 292. rel ed on. 

Subbarayan v. Natarajan, 70 Ind. Cas. 39 of 
45 M. 785) 16 E. W. 68; (1922) ■ 4 2 4 l 

43 M. E. J. 168; 31 M. E. T. 140; (1922) A. I. R- 
(M.) 268, (P. B.) distinguished. 

Per Oldfield, J .—When a decree-holder can 
prove his decree-debt in insolvency no quesUon 
of hi? right to execute the decide, witfcfn the »e 8, F 
;ng of section 48 of the Civil Fieccdure Cede, if 
taised, &>, 577, col. x,f 
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Per Vo'ihatasubba Rao, /.—The object under¬ 
lying section 24 of the Provincial Insolvency Act 
is to enjoin upon creditors to tender proof as early 
as possible, a course tending to convenience in 
the administration of the insolvent's estate and 
the provision does not enact a rule of limitation. 

[p. 578, col. 2.] , . 

Section 48 of the Civil Procedure Code deals 
only with the execution of a decree and has no 
applicability to the proof of a decree-debt in 
insolvency proceedings. [p. 57 8 . col. 2.] 

Appeal against an order of the District 
Court, Tinnevellv, in I. A. No. 488 of 
1919, in I. P. No. 6 of 1909 , datevl the 3 rd 
of January 1920. 

Mr. S, T. S r tiuva sago p alack a nar (with 
him Mr. T. Nalla Sivan Pillai and 
Messrs. Chidambaram pact Marl haul am ), for 
the Respon lents Taere is a preliminary 
objection to the maintainability of the cp- 
peal. Although l n application lies under sec¬ 
tion 46 (2) against an order of the District 
Court unaer section 24 admitting proof of 
a debt, the appellant is not a “ person 
aggrieved " within the meaning of section 
4*3 (2) because he is an insolvent who In s 
no interest as to the persons among whom 
the money is distributed. This is specially 
so in the case where by the order of dis¬ 
charge the insolvent, subject to a personal 
allowance, has to place all his properties 
whatever present ancl future at the dis¬ 
posal of the Court. 

Further, the Official Receiver has not 
been a party to the proceedings here. 
The practice in this Court is not to hear 
the insolvency appeal without his being 
on record. The appeal is incompetent on 
this ground also. 

Mr. K. V. Krishnasnamy lyer t (^vith 
him Messrs. T. L. Venkatarama Ayyar 
and T. A. Ananta Ayyar), for the 
Appellant.—The insolvent is clearly en¬ 
titled to the surplus after distribution to 
creditors. This contingent interest ;s 
sufficient to bring him within the scope 
of the section and he is a “person aggrieved" 
by c wrong admission of a debt. 

All parties inter ester, are before the Court. 
The Official Receiver's presence is hence 
not essential. In any case, non-joincier 
though an irregularity is not fatr.l. 

On the writs .—The order allowin'* 

tenter.of proof of debts is bad. 

Firstly. The* statutory limit of time 
unaer secton 24, (3) for tendering proof 
Of a debt is any time before discharge. 


The discharge here on 20th September 
1918 is long before the date of proof. 

A discharge under section 24 (3) lead 
with section 44, clause 2 lc), may te con¬ 
ditional as well as absolute and unter 
section 45, clause (2), an order of discharge 
releases tl e insolvent from all debts en¬ 
tered in the scl ec.ule so that the case of 
debts not so entered is even stronger. The 
creditor is hence not entitled to tender 
proof at that stage. 

Secondly. A creditor tendering proof 
must on the (’ate of tenaer be capable of 
enforcii g his right or claim in the ordinary 
course. The decree obtained by tl e respond¬ 
ent here was barrel on the date of proof 
both under Art. 182 of tl e Limitation Act 
ana section 48 of the Civil Procedure Code 
since more than 12 years ) aci elapsed, 
without any executionapplication from tl e 
cate of decree to cu te o! proof. The period 
of 12 yearsfixed under section 48 of tl e Civil 
Procedure Coae am in no case be extended 
[see Subbarayun v. Nalarajan (1) as to 
wl at a period of limitation means]. The 
onl) circumstances when there can he 
suspense of a right to sue is set out in the 
order of reference of Olufield, J., in Muthu 
Korakki Chetty v. Mahamad Madar Animal 
(2 ). The case in Rokhia Bi v. Official 
Assignee, Madras (3) makes it clear beyona 
doubt that limitation does contnae 
to run even after debtor’s insolvency las 
intervened. So it l as been held that sub¬ 
sequent annulment of adjudication does 
not attract tie provisions of section is 
of tl e Limitation Act. 

See observations oi Seshagiri Ai\e*, J., 
in f Ramaswami Pillai \\ Govindasami 
Naicker (4) explaining In rc General Rolling 
Stock Company , Joint Stock Discount 
Company’s Claim (5) which m a v be appa¬ 
rently against me. There’s nothing in law 
to prevent a creditor from keeping the 
oebt alive against or suing tie 


W 70 lad. <Las. 39 6; 45 M. 785, 16 L. W. 
68; (1922) M. W N 424; 43 M. L. J. 168; 31 M. 
L. T. 140; (1922) A. I. R. (M.) 268 (F. B.). 

(2) 54 Cas. G6j 43 M. 185; 38 M. L. J. 

ih w £ V ‘ 4591 “ ^ VV ‘ ^ 7 ; (1920) 

(3) 37 Ind. Cas. 505; (1916) 2 M. W. N. 254; 
4 L. W. 364.. 

(4) 49 I11U. Cas. 625J 42 M. 319; 36 M: L. J. 
104; 25 M - L. f. 2471 (1919) M. W. N. 698. 

( 5 ) (1872): 7 Ch. App. 646; 41 h. j. Chi 732; 

27 h; T. 88 j»2© W. R. 76 . /J * 
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insolvent. Indeed section 16 oi the pro¬ 
vincial Insolvency Act does not effect 
an absolute stay of suits at all; omy leave 
of Court has to be procurer!. The general 
principle of law embodied in section 9 
of the Limitation Act that when once 
limitation has begun to run, subsequent 
disability of any sort does not stop it, lias 
been clearly affirmed in In rc Benzon, 
Bower v. Chetwynd (6). The aecree-ciebt 
here being clearly time-barre-i on the date 
of tenner cannot be admitted to proor. 

Mr. S. T. Srlnivasagopalachanar On 
the first point, the discharge in this case 
is not witli reference to am particular 
enumerated debls ; it is not absolute but 
is only conditional and until the conditions 
are fulfilled, there is no discharge at all 
within the meaning of section 24 (3) since 
a conditional order of discharge is liaUe 
to King rescin 'ed by Court for non-ful¬ 
filment of conoitions. [See English Bank¬ 
ruptcy, Rules 238 ana In re Summers, Ex 
parte Official Receiver (7).] Again sec¬ 
tion 24 only provides that proof of debts 
may be maae at any time before discharge. 
T.iis does not impose a prohibition against 
tencier after di.charge ana under section 39 
until all properties of the insolvent are 
realised and final dividend is declared, 
there is no bar at all to proof of debt. The 
only disability for late proof after decla¬ 
ration of a diviciena is that thecr editor cannot 
disturb dividends already declared and the 
well-established principle of. limitation of 
right to proof is only not to disturb existing 
rights ana declared dividends. The Eng¬ 
lish Law is very clear and-well-settlea. 

See In re McMurdo, Penfield v. Me 
Murdo (8), Ex parte Boddam, In re Taylor 
(9), Per L. J. Turner. 2 Halsbury’s Laws 
of England, S. 380, Note P., S. 394, Note 
D. Re Eentor Montague’s Reports in 
Bankruptcy page 212. 

The oroer of discharge is thus irrelevant. 
The Act even permits such t n order the 
next day after adjudication even before 

schedule is framea subject only to the 

6) (1914) 2 Ch. 68} 83 h. J. Ch. 658} no L. T. 

926} 21 Mansoo 8} 58 S. J. 430; 30 T. L. R. 435: 

(7) (i 9 <> 7 ) 2 K. B. 166} 76 Iy. J. K. B. 7071 
96 I y. T. 791} 14 Manson ioij 23 T. Iy. R. 465. 

(8) (1902) 2 Ch. 684 at pp. 699, 706} 71 I*. 

J. Ch. 6911 86- Iy. T. 814; 50 W. R. 644. 

(9) (i860) 45 E, R. 763 at p. 765} 2 De G. 
9 . 8 c J. 625; 29 L. J. Bk. 20} 6 Jur. (n. s.) 3701 2 
!<• T. 343J 8 W. R. 4*71 129 R ; Ri 224. 


fulfilment of formalities, such as publication 
of the application for discharge. 

On the second point, there is no bar of 
limitation at all for proof of debts. Section 
2 4 fe) does not enact a rule of limitation. 
The Provincial Insolvency Act is a self- 
contained Statute and reference to the Civil 
Procedure Code or the Limitation Act is 
irrelevant. Neither Art. 182 of the Limita¬ 
tion Act nor section 48 of the Civil Procedure 
Code lias any application to an insolvency 
proceeding. The English Law on the point 
is entirely in my favour and definitely nega¬ 
tives any notion of a perioa of limitation 
for proof of debt (see Williams on Bank¬ 
ruptcy, 12th Edition, page 147; Sugaan.on 
Bankruptcy, 13th Edition, page 139 citing 
Ex pane Ross (10), also see In re Crosley, 
Mutts v. Burn (11) ana Ex parte Lancaster 
Banking Corporation, In re Westby (12) 
observations of Bacon, C. J. 

Tliis is not an application for execution 
at all and the case in Subbarayan v. Natara : -an 
(1) cannot be against me. Muthu Korak- 
kl Chetty v. Mahamad Madar Ammal (2) 
proceeded on a construction of sections 3 
9 »I 4 of the Limitation Act and no question 
of insolvency arose there. Rokhia Bt v; 
Official Assignee, Madras (3) a decision of 
Abdur Rahim ana Sesliagiri Aiyer, JJ., is a 
case on the special facts of that case and is 
no authority’ for any general or limited p ro " 
position material to the present case. The 
case in In rc General Rolling Stock Company, 
Joint Stock Discount Company's Claim 
(5) states the general rule to be that after 
intervention of insolvency, no leave to sue 
should as a rule be granted, and even 
where such a leave is granted, the fruits 01 
such decrees enure not only to the 
decree-holder plaintiff but for all creditors 
in general (see section 34 of the Act), 

In re Benzon, Bower v. Chetwynd it) is not a a 
insolvency case but arose in an adminfs- 
tration suit and the general principle as to 
insolvency cases is also recognised 2 
pages 75 and 76. 

Further, in the present case I may con 
tend that no proof of cebt is necessary 
since the decree was included in ii ie 

insolvent's schedule. 

(10) (1827) 2 Gl. & J. 4 6 an d 330. 

(11) (1887) 35 Ch. D. 266 at p. 270J 57 

298/ 35 W. R. 790. . „ T 

(12) {1878) ,0 Ch. 776, 48 I,. J. Bk. 891 39 !<• T ' 

673} 27 W, R, *92, 
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The judgment of the lower Court is 
correct. 

JUDGMENT. 

Oldfield, J.— Tnis insolvency originate.! 
in the arrest by first respondent of the 
insolvent, here appellant. On the latter's 
adjudication, however, only two creditors, 
now represente i by other respondents, 
proved debts, the appellant refraining 
from proving his, until after a dividend 
of less than half an-anna had been distri¬ 
buted and about nine years had elapsed. 
Evidently, what has led him now to tender 
proof of.his d* bt under section 24 (3) of the 
Provincial Insolvency Act, III of 1907, 
is that on the 20th September 1918 the 
lower Court granted the insolvent what 
is described as a conditional discharge 
the condition being that he should, subject 
to his right to an allowance of Rs. 25 per 
month tor maintenance of himself and 
his family, place at the disposal of the 
Court all property he might afterwards 
acquire. Tuis discharge "as granted on the 
application of the insolvent based on the 
expectation that in case of his discharge 
his mother would relinquish 0 life-estate 
to which he was entitled in reversion, in his 
favour, . and the appellant evidently 
thought it worth while to prove in or d er to 
obtain a share in these new assets. The 
lower Court held that he was entitled 
to do so, notwithstanding the two points 
urged before it and here that his claim 
was made after the order of discharge 
of 20th September 1918 ana that recovery 
of his debt would in proceedings other than 
insolvency be barred by limitation. 

A preliminary objec tion has been taken 
to this appeal by the insolvent on the ground 
that he is not a "person aggrieved " within 
the meaning of section 40 (2) of the Act, 
because he has no intti est in the distribution 
of assets,. which have vested in the Offi¬ 
cial Receiver for his creditors, whoever 
they may be. But that is unsustainable 

section 41, he will eventually be 
entitled to any surplus remaining, after the 
creditors, who have proved, have been satis- 

bfc deprived of such surplus if 
the proof °f mother creditor whose claim 

01 **&*** it, is wrongly 
admitted. Another formal objection to the 
proceedings is that the Official Receiver 
not, so far as appears, been a party 


to them at any stage. But, as all the cre¬ 
ditors concerned have haci notice oi them 
we simply note this irregularity and 

proceed. 

first, as regards the order of 20th 
September 1918, it is, we may observe, 
defective, because it contains no definite pro¬ 
vision for t or directions to the Official, Re¬ 
ceiver regarding tie manner, in which it is 
to be given effect ; ana it should probably 
have been framed with reference to section 
44 ^5)> explicitly, as imposing a^condition 
ana also suspending the discharge until 
that condition had been fulfilled by tie 
execution of the anticipated release in 
favour of the Official Receiver or otherwise 
for the benefit of the creditors. But its 
terms have already been stated and its 
in.aning is clear. First, a point refeired 
to by the lower Court, although in doubt¬ 
ful language, this order is consistent with 
the future declaration of a final dividend 
since it contemplates the realization of 
further assets for distribution in one and, 
it may be added, it is clear from the text 
of the order, by which the insignificant 
diviaenci already distributed was declared, 
that it was not final. Next, the oraer of 
20th September 1918 was not^ one of 

absolute discharge. For it was in terms 
conditional and expressly contemplated the 
continuance of the insolvent's disability 
to acquire property except for the benefit 
of his creditors and subject only to the 
reservation of a monthly income for himself 
an . his family. Those termsare, asalready 
stated, anomalous ana it is aoubtful 
what exact change in the insolvent's posi¬ 
tion they were intendea to effect ana whe¬ 
ther they were intended to co or did more 
than release him fromliabilityforhis schedul¬ 
ed debts, those debts being made payable 
only from the property, which he was ex¬ 
pected to acquire. Certainly, however, and 
this is the material point, there is nothing 
to indicate an intention on the part of the 
Court or other parties to the oraer to release 
such property from provable debts or to 
make any change in respect of them except 
as regarded the liability of the insolvent 
himself. It is then impossible to accept 
the first argument for the insolvent 
(appellant), that this order constituted such 
a discharge, as is referred to in section 24 (3) 
a* fixing the stage in the insolvency, site, 
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which no more proofs, such as the respond¬ 
ents’, could be received. 

That argument is, moreover, open to ob¬ 
jection on the further ground that the re¬ 
ference to discharge in that section does 
not fix that stage. No doubt the section 
is at first sight explicit—“ Any creditor 
may, at any time before the discharge of 
the insolvent, tender proof of his debt.” 
But those words must be read in the light 
of section 39 (4) under which debts, it noti¬ 
fied, as was the respondents’ in the pre¬ 
sent case, can be proven until a final divi¬ 
dend is declared and the fact that it will 
in many cases be harsh and useless to post¬ 
pone the grant of discharge until its decla¬ 
ration. For, although it may be impossible 
for the purpose of section 44 (3) (a) to ascer¬ 
tain the proportion between assets and 
liabilities at an early stage in the insolvency, 
it may be clear that the insufficiency 
of the former lias arisen from causes, for 
which the insolvent is not responsible; and 
there will then b e no reason for postpon¬ 
ing his discharge, if he asks for it, as he can 
do unjer section 44 fi) at anytime after 
the order of adjudication. We have not, 
It is worth observing, been shown that this 
reference to the right to prove _ before dis¬ 
charge corresponds with anything in the 
Presidency Towns Insolvency Act or 
English Law ; and it is possible that 
It was worded with reference to the des¬ 
cription of aebts provable unaer the 
Act in section 28 (1) as including those, 
to which the debtor becomes subject before 
bisdischage by reason of obligations incurred 
before his adjudication. See section 46 
(3), Presidency Towns Insolvency Act 
III of 1909 and section 30 (4) ana (5), 
George V, C. 59. In any case the general 
law of insolvency contemplates proof 
of debts at any time, so long as there are 
assets to be distributed and no injustice 
is done to other parties. Ex parte Boddam , 
In re Taylor (9) and In re McMurdo, Pen- 
field v. Me Murdo (8). We accordingly bold, 
as a fair construction and one which will 
reconcile the policy of the Act and section 
39 (4) with section 24 (3), that the words 
we are concerned with in the latter are not 
restrictive, but, as Vaughan Williams, J., 
Saul in the second of those decisions of 
similar words “as soon as may be after 
the making of a receiving order " i n the 


Bankruptcy Act of 1883, Schedule II t . r. 
1, are merely directory and that “non-com¬ 
pliance with them does not in any way 
deprive any creditor of his right or limit 
liis right.” 

Tuat contention failing, it is argued ne?ct 
that the respondents’ oebt is not provable 
because it would be time-barrea in other 
proceedings, or, more definitely, because tfce 
decree, in which it is merged, would ,he 
unexecutable after the twelve years which 
have elapsed since its date, under section 
48, Civil Procedure Code. That twelve 
years elapsed between the respondents'dec¬ 
ree and the presentation cf h<s proof is no 
doubt true. But we are still of opinion 
that his debt is provable unaer section 28 
(1) of the Act. The definition in that sec 
tion of a provable debt contains no reference 
to the date at which the proof is presented 
or to any date except that of the adjudica¬ 
tion, when respondents’ debt embodied 
in the decree which he had lately been exe 
cuting, was certainly recoverable, ana the 
view that the existence of the debt at the 
date of adjudication alone is material is 
in accordance with English Authority on 
the similar provision of the English Law. 
The matter is dealt with generally in 
Ex parte Ross (10), that decision, it in?y 
be observed, being unaffected by the facts 
that fi) the debts in question haa .not, 
like respondents’ debt, been merged 

in a decree and that they represented 
obligations which became enforceable only 
after the cate of the adjudication, but before 
that of the discharge, the Indian ana Eng: 
lisli definitions 01 provable aebts ajik;e 

including sucl liabilities. On tie other 
siae reliance has been placed on In re 
Benzon, Boner v. C/ielwjtid ( 6 ) ana no coubt. 
there reference was mace to the principle 

that, if the Statute begins to run, it con¬ 
tinues, whatever happens, to qo so ; and that 
principle would be applicable in the, case 
before us, because the twelve years’ period, 
available to respondent for execution of 
his decree had opened before appellantS 
petition was filed. But the principle,was 
applied in the case then under disposal* 
only because that case was, what the 
before us is not, one of an ad ministration 
suit ani not of insolvency. If the qU^ W 
had been of insolvency, Ex parte Ros$ t (10) 
would, as the earlier part of the judgment 
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shows have been followed and it would have 
been held that a debt not barred at the 
commencement of the insolvency does not, 
in and for the purpose of the insolvency, 
become barred by lapse of time. Respond¬ 
ent has then relied on the decision in Sub 
bar ay an v. Natarayan (i) that section 48 
contains an unqualified prohibition ol exe¬ 
cution of decrees over twelve years old. 
But the answer is that, when (as we hold) 
the respondent can prove for his decree- 
debt in the insolvency, no question of his 
right to execute is raised. In these cir¬ 
cumstances, we must, following Ex parte 
Ross (io),liold that 1 is debt is provable 
within the meaning of section 28 (1). 

The result is that the appeal fails and 
is dismissed with costs of legal represen¬ 
tatives of first respondent. 

Vonkatasubba Rao« J.—I agree and 
would like to state my reasons for the 
conclusion at which we have arrived. 

It was first contended by Mr. K. V. 
Krishnaswami Aiyar tor the insolvent- 
appellant tl-at, under section 24 (3) of the 
Provincial Insolvency Act, 1907, a creditor 
would be bound to tender proof of his debt 
before the discharge of the insolvent ana 
that, as in the present case, proof was sub- 
mittel after the insolvent’s discharge the 
creditor’s application should not have been 
entertained. In the view I am taking, it Is 
immaterial that the discharge in the pre 
sent case was conliiional Tue relevant 
portion of section 24 (3) is as follows: 

Any creditor ot tue insolvent may, at any 
time before tue discnatge A tue insolvent, 
tealer proof of uis debt and apply to tue 
Co irt for an or.jer directing uis nam.* 
ro )e en:ere l in tue sc ie jule as a credi’or 

Aspect of any debt provable unler 
tuis Act an l not enterel in tue schedule. ” 
Ian unable f o interpret t.jis provision as 
<eale.'in» it obligatory u >on a creator 
to sid me proof before tue tiscuarge of tue 
insolvent. CJn ler seclion 44 1 ebtor rajy, 
at say time after ti.e order 01 aiju .icaiio.i 

or ^ r of liscusrge. Tuer e 
s no„hin» in tue Act to prevent an or ie r 

of discharge being passe 1 at a very early 

° [der ! ° f a Il u dNation, and it 

seem^ to be inconsistent with the scLeme 

Ok tue Act to uol 1 tuat a crelitor, wuo 
u 023 not prove uis Jebt before an order 
01 duciv.ge; 19 aepriv-el altogether of his 

3 T 
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remedy. I need only refer to section ,9. 
Clauses (3) and (9) of that section set forth the 
disabilities of the creditor guilty of laches 
in the matter of proving his debt. Clause 
(d), while giving him a certain right, provides 
that he shall not be entitled to disturb 
any dividend declared previous to the 
proof of liis debts. Clause (4) refers to 
a declaration of a final dividend. It must 
be first observed that no inflexible rule 
is laid down as regards the point of time 
when a final dividend is to be declared. 
The clause only provides that when the 
Receiver has realised all the property of 
the insolvent or so much thereof as can 
be realised without nee llessly protracting 
a Receivership he shall declare a final 
dividend. The matter is largely one of 
discretion to be exercised by the Court. 
When a final dividend is to be declared 
in a particular case, will depend upon the 
circumstances of that case. It is next 
material to observe tint the penalty describ¬ 
ed for neglect, or omission to prove a debt 
before making a final dividend is, that that 
dividenj shall be declare 1 without regard 
to the claim of the creditor who has failed 
to prove the debt. These are the provi¬ 
sions which limit or affect the right of a 
creditor whoiails to tender proof of his debt 
before a specified point of time. 

Mr. K. V. Krishnaswamy Aiyar’s second 
contention was that, if a creditor <.,mits 
to prove uis ebt beiore the reclamation 
of a final ..Eden, he is barred from , oing 
so. T.ieri is no warrant for this position 
in tue sections to which I have reierreu. 
It is unnecessary to real with this contention 
furtuer tuan to say that this argument 
is entirely > estructive of the first argument 
to wuich I have relerrea. According to 
the first contention base! on sec’ ion 24 
(3) the discuarge of the insolvent is tl e 
furtuest point of timebeyona which no 
debt can be proved. wuer»asthe second 
contention fixes the declaration of ti e final 
d'vi .eni un .er section 39 (4) as an event 
subsequent to w.dcu a prooi or <. «.ebt can¬ 
not beten.eeu. In ra> opinion, neither of 
these arguments is sound. No limitation 
is fixed for the creditors to come in am. prove 
tueir claims. Tuis is the English rule, 
anl we have been shown nothing to induce 
us toholqtaat unler the Provincial Insol* 
vency Act a different rule is intended. 
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Rule , * Second Schedule to 11 e 

English'Bankruptcy Act, 1883, rvns U us : 
“ Every creditor shall prove Lis ( eht as 
soon as may be after making oi a receiv¬ 
ing oraer.” It will be noted that the wore 
used is ‘shall’. But In re Me Murdo, 
PenJUld v. McMurdo ( 8 ) Vaughan Williams, 
E. Jheld that the rule was M merely a 
directory clause, a clause non-compliance 
with which does not in any way deprive 
any creditor of his right or limit Us right.” 
He observed that in Lis experience of 
Bankruptcy p actice there never was anv 
doubt s 9 to the right of a ct editor to come 
in an 1 prove at any time uuring the adminis¬ 
tration. . This rule was stated to be subject 
to certain con, i it ions which are not material 
for the present purpose. See also Hals- 
bu y, Volume II, paragraphs 380 and 

394 - 

No Indian cases were cited to us. But 
I find that in La shmanan v. Mutt {a (13) 
a Bench of this Court observe^ ti.at it is 
open to a creditor at any time while the 
assets are un distributed to prove Lis debt 
and addeci ” this is the course in all Bank¬ 
ruptcy and Insolvency proceedings. ” I 
am not quite clear how the statement in the 
judgment that even if a schedule had been 
framed it was still open to the creditor 
so long as assets wereavailable to apply to 
be admitted on tne schedule, under section 
352 of the Civil Procedure Co,,e of 1^82 
is reconcilable with Art. 174 of the Limi¬ 
tation Act,of 1877 which prescribed for 
an application under section 353 of the said 
Code a period of 90 days from the cate 
of the publication of the schedule. But I 
am referring to the case only for the pur pose 
of showing that it was regarded as a settled 
doct ine that, apart from any particular 
Statute in Bankruptcy proceedings, no 
limitation w a s fixed for creditors to prove 
their debts. I m a y state that the Provin¬ 
cial Insolvency Act, III of 1907, repeals not 
only the provisions of the Civil Piocec.ure 
Code relating to insolvency, but also Art 
174 of the Limita;ion Act o f 1S77. 

I also find that in Parihadx Lalv. Chunni 
Lai (14) a distinction was drawn between 


( 13 ) n M. ij 4 lad. Dec. (w. s.) x. 

(r 4 ) 6 A. 142; A. W. N. (1883) 2641 1 ind. 

Dec- (N; S.) 749. 


applications under section 353 of the Civil 
Proce. me Cotie of 1882 goveine, iniejaJd 
to limitation by Ait. 174 pi esciil ing a \ ei iot 
of 90 days an u api licaticns unuei section 
353 to which Art. 178 prescribing a period 
of three years was held applicable. An 
argument based upon Parshadi Lai v. 
Chunni Lai (14) that an application by a 
creditor to prove his debt is governed 
by Art. 181 of the present Limitation Act 
was not advanced before us, and possibly 
the omission to advance this argument 
was due to the iact ti.at Art. 181 is held 
applicable only to applications um er the 
Civil Proce ure Coi.e anu that as at present 
the Insolvency Law is contained in the Insol¬ 
vency Act and not in the Civil Procedure 
Code, Art. 181 can have no application. 

The object underlying section 24 of the 

Provincial Insolvency Act is the same as 
that which un eilies rule 1 of the Second 
Schedule 10 the English Bankriptcy Act, ( 
1883. namely, to enjoin upon creditors 
to tender proof as eail} as possible, a 
course tending to convenience in the adminis¬ 
tration of tlie insolvent’s estate, and the 
provision clearly does not enact a rule of 
limitation. 

I* therefore, hold, as my learned brother 
has done, that the creditor’s application 
to prove his debt was not made beyond 
the time allowed by the law, and this 
ground of appeal consequently fails. 

Ti.e next argument of Mr. K. V. Krishna- 
swamy Iyer was that the debt itself 
was barreu, and as there was no subsisting 
d bt there coulc. be no proof of debt. In 
my opinion, this argument is also untenable. 
The creditor’s debt was merged in a decree 
and it was argued that under section 48, 
Civil Procedure Code, the decree became 
extingusiheu. This argument cannot be 
accepted because section 48 deals only 
with execution and lays down that no 
order for the execution of the decree shall 
be made upon an application presented 
after the expiration of twelve years from 
certain uates which, however, it is im- 
matexial to specify for the present pur¬ 
pose. . 

Then, the general argument remains 

that a barred-debt cannot be pro ved in in¬ 
solvency. I shall say nothing in regard 
to the question as to whether the P e0c ^ c ®2 
of Insolvency proceedings does or does n 
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save a debt from the bar of limitation. 
In the pr*. sen 1 . case the debt is sought to be 
proven in tj.e insolvency itself am no claim 
is baseu upon the oebt in a separate pro¬ 
ceeding. Ex parte Ross (10), to which Mr. 
Srinivasagopalachariar referred us, clearly 
held that in bankruptcy a debt aid not 
become barreu by lapse of time if it was 
not barred at the commencement of the 
bankruptcy. The same view W8S taken 
in Ex parte Lancaster Banking Corporation, 
In re Westby (12) which was also relied 
on by the learned Counsel. A very clear 
statement of the principle is contained in 
the following passage in the judgment of 
Bacon, C. J. in that case “ Wh> n a bank¬ 
ruptcy ensues, there is an end to the ope¬ 
ration of that Statute, with reference to 
debtor and creditor. The debtor srights are 
established and the creditor’s rights are 
established in the bankruptcy ana the 
Statut of Limitations has no application 
at all to such a case, or to the principles 
by which it is governed.” The authority 
ol these decisions have not, in the slightest 
degree, been shaken by In re Benzov, 
Bower v. Chetwynd (6). On the contrary 
the judgment in it while holding tliat the 
pendency of bankruptcy proceedings did 
not save a claim made in the course of an 
administration suit from being barred 
by the Statute of Limitations, carefully dis- 
tingusihed the Exparte Ross fio) and other 
cases similar to it as teng cases when the 
proof was in the bankruptcy itself. I 
cannot do better than quote the following 
passage from the judgment: “ As to the 
second point, cases were quoted beginning 
with Exparte Ross fio) which show that 
# ln the bankruptcy a debt uoes not become 
barred by lapse of time if it was not so 
barred at the commencement of the bank¬ 
ruptcy and of this there can be doubt, but 
this is only in the bankruptcy.** 

The rule contained in section 28 (1) 
as regards debts provable unc er the 
Act is consistent with the rule reducible 
from the English cases. All debts to which 
the qebtor is subject when he is at.judged 
an insolvent (quoting only the material 
portions) are debts provable under the 
Act. Under the section, therefore, it must 
be a debt to which the debtor was subject 
00 the date of- adjudication. - If the 


debt was then subsisting, it is provable 
in insolvency. 

On these grounds the second contention 

of the appellant also fails. 

I, therefore, agree that the appeal should 
be dismissed with costs of the legpl 
representatives of the first respondent, 
v. n. V. Appeal dismissed. 

2. K. 
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First Civil Appeal No. 24 of 1922. 

August 7, 1923. 

Present:— Mr. Cuming, A. J. C.,and 
Mr. Wazir Hasan, A. J. C. 


MOHAN SINGH and others— 
Defendants—Appellants 
versus 

P. SEW A RAM —Plaintiff and others- 
Defendants—Respondents. 

Transfer of Property Act (IV of 1882), 

5 . 6, 43, 95 — Feeding grant by estoppel, principle of 

— Assigi ment by person with defeclixe title — Sub¬ 
sequent acquisition of interest, effect of—Conti act 
void ab initio, whetl.er vali ated — Mortgage of 
(barge, whetl.er valid — Sub-mortgage—Notice to 
original mortgagor, necessity of—Charge, creation of 

— Acquisition of possession. 


The principle of section 43 of the Transfer of 
1 roperty Act is a principle of law generally known 
as f eding the grant by estoppel an is well 
established in England and there is nothing to 
prevent its being given effect to by Courts in 
India, [p 584. cola. 1 & 2 J 

Tilakdhari Lai v. Khed n Lai, 57 Ind. Cas; 
465; 48 C. 1; 39 M. L. J. 243; (1920) M. W. N. 

591:2 JV'; h R - < P - C *) *.'9;aa Bom. L. R. 
1319; 18 A. L. J. 1074; 25 C. W. N. 49; 28 M. L. 

T. 224; 32 C. L. J. 479; 13 L. W. 161; 2 P. L. T. 
101:47 I- A. 239 (P. C.). relied on. 

If an assignor with a defective title purports 
and intends to assign property for value, any 
interest subsequently acquired by him in that 
property is available in equity to make the assign- 
- meat effectual, evsa though the defect in title 



INDIAN CASES. 


580 

MOHAN SINGH V . SKWA SAM. 

is apparent on the face of the assignment, 
[p. 5 » 4 » co1 - 2 *i 

Cuthbertson v. Irving, (1859) 4 H. & N 742; 
2> L. J. Ex. 306; 5 jur. (N. s.)*7 4 o; 157 £. R. 
1054; 33 I*. X. (o. S.) 328 118 ^R. R. 726 and 
Patridge v. IKarJ. v^ 10 ) 2 Ch. D. 342; 79 L. J. 
Ch. 74b; 103 L. X. 421, followed. 

A contract which is ^ void L ab initio ^cannot be 
validated by the provisions of section 43 of the 
Transfer of Property Act. If a contract, therefore, 
purports to transfer property which the law 
makes inalienable, that contract cannot be given 
effect to witn reference to another property 
whicn the transferor may subsequently acquire. 

[p. 587. co 1 - «•] 

Gangabai v. Basvant, 3 Ind. Cas. 866; 34 B. 
1 ;5J 12 Bom. h- R. 143 and Pandiri Bangaram 
v. Karunio >ry .> ubbaraju , 5 md. Cas. 388; 34 
M. 1^9; s ^ 1 - It- X. 203, distinguished. 

The doctnne of constructive notice is no part 
of the law of estoppel. It is enough that the person 
estoppe . nas rnaae the representation to the other 
party of an existing fact and the other party has 
oelieved in the truth of the representation and 
acted on it. [p. 585, col. 2.) 

BloomenthA v. Ford, (1097) A. C. 156 at p. 162; 
66 JU. J. Cn. 3 j 3; 76 I*. X. 205; 43 W. R. 449; 4 
Mans on, 130 reLed on. 

In equity the benefit of a lien or a charge may 
be assi 0 ned with the aebt in respect of which 
it is claimed, [p. 506, col. i.J 

Bull v. Faulkner, (184b) 2 De G. & Sm. 772; 
13 Jur. 93; 7 y R. R. 307; 64 h,. R. 346, followed. 

The rignt to hold immoveable property as a 
security for the re-payment of a loan and the 
further rignts corresponding with the rights of a 
mortgagee are “property" within the meaning 
of sections 5 ana 6 of the Transfer of Property 
Act. [p. 58^. 2.J 

A mortgage of a chargee’s rights, if made, would 
be valid m law. [p. 386, col. 2.] 

uurHn-o 1 v. Hull, (1&04) 12 Q. B. D. 347; 

53 It . J- Id- 222 > 5 ° J— i - 7231 32 W. R. 492; 
4b J. P. 216, Bull v. Faulkner, (1848) 2 De G. 
& Sm. 772; 13 J ur. 93; 79 R. R. 30/; 64 H. R. 
346 and Tunered v. Delagoa Bay By., (1889) 
23 B. D. 239; 58 h- j • B. 439; 6i D. X. 229; 
3b W. k. 13, referred to. 

Wnere a person acquires not only the incorporeal 
rioht of a cnarge-nol-er nut also enters into posses¬ 
sion of tue pioperty, the charge becomes a posses¬ 
sory lien and is capable oi being transferred, 
deviseu and inherited, [p. $07, col. 1.] 

Asher v. Wnitlock, (1806) r Q. B. 1; 35 l,. J. y. 
B. iji 11 jur. (N. s.) 2 D ; 13 D. I. 254; 14 W. R. 
26} 148 R. R. 598 ana Wajiu Kuan v. Dargahi 
Kuan, j O. C. i 0 ., relied on. 

it is a well-settled principle of law that if a 
aub-mortgagee gives no notice to the original 
mort 0 a to or of an .assignment of tne mjrtgagee’s 
riguts in nis favour, tne original mortgagor would 
be justified in paying tne Ucbt wuolly or in part 
to assignor, tuereoy extiuguishi.ig the original 
mortgage alt 0 etner, and v,a such an exiiac* 
tijn taring place, the sub-mortgagee has no 
remedy iclt ag^i-.sL the property, fp. 587, col. 2.] 
In re Lord zoutaam Ion’s Estate, Allen v. 

• L^yci .;out Bunfutncr's Cluing, (1881) 16 

Ox, V* lift at P* fio L. J2 3 X 81 . 43 L. X 



r,tS 71 29 W. R. 231 and Dixon v. Winch, 

1 Cli. 736; 09 L. J. Ch. 465; 48 W. R. 612; 

X- 437 >' T. L. R. 276, relied on. 

The acquisition of possession, constructive or 
actual, is a condition precedent to the creation 
of a char 0 e under section 95 of the Transfer of 
Property Act. [p. 588, col. 2.J 

Ahmad Wali Khan v. Shamsh-ul-jahan Begam, 
28 A. 482; 10 C. W. N. 626; 3 A. L. J. 360; 3 C. 
I ,. J. 481; 1 M. D. T. 143; 8 Bom. D. R. 397; 16 
M. Iy. J. 2691 8 Sar. P. C. J. 918; 33 I. A. 81 (P. C.), 
referred to. 



As a general rule, there is no lieu at law without 
possession and this rule of Co mm on Iyaw seems 
to have been adopted by the Legislature for the 
purpose of section 95 of the Transfer of Pioptrty 
Act. [p. 3§8, coL a.J 


Appeal against a decree of the Subordi- 
uate Judge, Hardoi, dated the 7th February 
1922. 


Messrs. A. P. Sen and H. K. Ghosh, for 
the Appellants 

Messrs. G. N . Mlsra and M- H. Qidua 
for Respondents in os. 1, 3 to 6. 


JUDGMENT.—This is an appeal from 

the decree of the Subordinate Judge of 
Hardoi, dated the 7th February 1922, by 

which the suit of the plain tiff-respondent 
was decreed against the defendants, wlo 
are the appellants in this Court. 

Tie facts of the case are complicated; 
and the best way of solving the tang le 
will be to state them in chronological order- 

A 2 -biswas ij-bi$wansh aud 5 -kachwans’s 
share in village Antaura, Pargana Sarra 
Samali, Tahsil Shababad, District Hardob 
was owned by the ancestors of the defend¬ 
ants N- >s . 10 to 13 and by the ancestor, 
one Mol an Singh; 4>5ths of the share beihg 
held by the former, and i< 5 th by the iattoi- 
On tbe 16th August 1887, all the owners 
of this si are mortgaged it by way of condi¬ 
tional sale to the predecessors of the de¬ 
fendants Nos. 3 to 9. who are the appellants 
b el ore us. On tie 2otb August 1892a 
deed of further charge in respect of a Xtesa 
loan was executed by tbe mortgagors D 
favour of the mortgagees. Tins wasfohow 
ed by the execution of a second deed 
farther charge on the 5 th Septemb^?^ 
Tbe mortgagees entered Int “ p0SS ^t- 
of the property w ach wa s the saW* 
matt a of the mortgages menti.oned1 above. 

that is to say, tl e wb ° ! \°* * 

WstM* ij bimu&s 5 *««*»**«• 
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On the 2nd September 1905, Raghu- 
nandan Prasad, defendant, purchased the 
i/ 5 th share which belonged to Molian 
Singh, under a sale-deed executed by 
Musatnmat Parbati, acting as the guaidian 
of her minor son, Mohan Singh. In 1906 
the mortgagees brought a suit for the re¬ 
covery of Rs. 3,036-10-0, the mortgage- 
money, due to them under the deeds of 
the 16th August 1887, 20th August 1892 
and the 5th September 1895. Besides the 
representatives of the original mortgagors, 
Raghunandau Prasad was made a defend¬ 
ant to that suit. On the 24th August 
1906 the Court granted a foreclosure decree. 
This decree provided for the payment 
of the sum of Rs. 3,439~io-o, by the judg¬ 
ment-debtors on the 24th February 1907; 
aud further that, " if such payment be 
not made on or before the aforesaid 24tl 
day of Februaiy 1907, then it is ordered 
that the defendants shall be absolutely 
debarred of all rights to redeem the. 
mortgaged property." (Exhibit 2). 

On the 21st February 1907 Raghunandan 
Prasad and one Fauji Singh, defendant 
No. 2, (wl o died during the pendency of the 
suit in the Court below and is repre¬ 
sented by defendants Nos. 14 to 16) execu ted 
a deed of mortgage (Exhibit 1) to secure 
a loan of Rs. 3,600 in favour of Sewa Ram, 
the plaintiff to the suit, out of which tl is 
appeal has arisen. Raghunandan Prasad 
mortgaged the 2 biswas ij-blswans*s 
and 5 -kachwanstS share in village Antaura, 
which was the subject of the foreclosure 
decree of the 24th August 1906, to which 
reference has just been made. Fauji 
Singh mortgaged 1 is share of 4 biswansis 
in the same village. This was a simple 
mortgage and is the basis of this suit. The 
deed expressly stated that the object oi 
raising the loan was to satisfy the fore¬ 
closure decree of the 24th August 1906. 
It may be noted here that the decree under 
appeal directs the sale of the 4 -biswansis 
share of Fauji Singh also. His represen¬ 
tatives have neither appealed from that 
decree, nor have appeared before us at 
the hearing of the appeal. The appellants 
have also not attacked the propriety of 
that part of the decree. We are, therefore, 
not concerned with that part of the decree 
of th^Ccrort below which dfcecte the sale 


of the 4-6 lswa?tsis share belonging to Fauji 
Singh. 

Weha\e seen that out of the 2 -bisuas 
ly-biswansis and 5 -kachwansis share 1/5U1 
belonged to Mohan Singh, which wa.» pur¬ 
chased in 1905 by Raghunandan Prasad. 
I11 view of the events wlicb happened 
later, to wh'ch reference will be made 
in its proper place, this i/5th share has 
also dropped out of the present litigation. 
The suit in the Court below related to 
the remaining 4/5ths share owned by the 
defendants Nos. 10 to 13 and the present 
appeal is solely confined to that share. 

O11 the 2nd March 1907, Raghunandan 
Prasad paid the entire amount due under 
the foreclosure decree by depositing that 
sumin Court (Exhibit4), the 24th Febiuary 
to the 1st March being holidays. On the 
8th March 1907, he applied to the Court 
to be put in possession ol the 2 -biswas 
17 biswansis and 5 kachuansis share in 
virtue of his having entirely satisfied the 
foreclosure decree. In this application he 
alleged that the other judgment-debtors, 
that is, the ancestors of the defendants Nos. 
10 to 13, not having paid a 'single si ell' in 
satisfaction of the foreclosure decree, had 
‘‘lost their right of getting possession'* 
of any portion of the share then in suit 
(Exhibit 5). Ihe Court accepted his 
prayer, and on the 16th March 1907, issued 
a warrant for delivery of possession of 
the mortgaged propelty (Exhibit 8). In 
this warrant Raghunandan Prasad was 
described as a plaintiff-decree-holder. 
The warrant was addressed to the Baiiff 
of the Court and stated that, " whereas 
the decree-holder has been awarded poss¬ 
ession over 2 -biswas 1 y-biswansis and 5- 
kachwansis share of village Antaura 

.. by the decree dated the 24th 

August 1906 you are directed to get the 
possession of the same given to the said 

decree-holder." 

On the 23rd March 1907 the defendants 
Nos. 1 o to 13 executed a deed of possessory 
mortgage in favour of the defendants Nos. 3 
to 9, in whose favour, of course, the fore¬ 
closure decree of the 24th August 1906, 
had been passed, in respect of the 4/5II1S 
of the 2 biswas 17 biswansis and 5 kacli- 
wansis share in dispute before us for 
Rs. 2,807 (Exhibit 12). The purpose of 
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the execution of this deed was to raise 
money to pay Raghunandan Prasad the 
sum of Rs. 2,571-7-3 due to him in respect 
of the 4/5th share of the mortgagor's 
liability under the foreclosure decree, which, 
as we have seen, Raghunandan Prasad had 
paid off in its entirety. This amount 
was left with the mortgagees for payment 
to Raghunandan Prasad. 

On the 1st April 1907 Raghunandan 
Prasad was put in actual possession of 
the entire share under the warrant °f 
the 16th March, to which reference has 
already been made. 

On the 9th April 1907 the mortgagees 

under the deed of the 23rd March 1907, that 

is, the present appellants, defendants 
Nos. 3 to 9, deposited in Court the 
sum of Rs. 2,751-7-3 for payment 
to Raghunandan Prasad the pay¬ 
ment being described as on account 
of ‘'redemption money" (Exhibit 13). This 
deposit was made under the old section 
83 of the Transfer of Property Act (IV of 
1882). On the 20th April 1907 Raghu¬ 
nandan Prasad refused to accept the tender. 
On the 27th April 1907 the Court rejected 
the applicat : on accompanying the tender. 
On the 22nd May 1907 the mortgagees 
brought a suit, wl ich they described as 
one for redemption of the share in dispute 
against Raghunandan Prasad and the 
mortgagors (Exhibit no). On the 2nd 
July 1907, Raghunandan Prasad by a 
petition of that date admitted their claim, 
and agreed to take the sum of Rs. 2,751-7-3 
previously deposited by them. I n this 
application he said : “I lave redeemed 
the mortgage property." (Exhibit hi). 
A consent decree was accordingly passed 
the same day. The property, of which 
possession was given under this 
decree, was described therein to be 2 biswas 
5 biswansts 6 kachwansis and 8 nanwansis 
which practically represents 4/5ths of 
the entire share of 2 biswas 17 biswan s is 
and 5 kachwansis (Exlibit 16). It is 
common ground that these mortgagees 
under the deed of the 23rd March 1907, 
in other words, the defendants Nos. 3 to 9 
that is, the appellants before us, have 
since then been and are still in possession 
of the property in suit. 


to** 

We said that further reference would 
be made to the share of Mohan Singh. 
. year 1913 Mohan Singh, in conjunc¬ 
tion with a transferee of his, named Drig- 
bije Singh, brought a suit against Raghv- 
nandan Prasad and the present plaintiff 
for cancellation of the sale-deed of the 
2nd September 1905, and for possession 
of his share conveyed thereby in favour 
of Raghunandan Prasad by his mother, 
Musammat Parbati. This suit was de¬ 
creed on ti e 14th July 1914. The plaintiffs, 
Mohan Singh and Drigbije Singh, were, 
however, ordered to pay Rs. 700 to Sewa 
Ram, the plaintiff-respondent before us, in 
dischaige of tbe proportionate liability of 
Mohan S’ngl \s i(5th share under tie fore- 
colosure decree paid off by Raghunandan 
Prasad With the aid of the money borrowed 
from the respondent under the deed of 
mortgage of the 21st February 1907 referred 

to. 

Now, on the date of the mortgage of 
the 21st February 1907 which, as we have 
said before, is the basis of the suit out 
of which this appeal las arisen, Raghu¬ 
nandan Prasad owned, by virtue of the 
sale by Mohan Singh's mother of tie 2nd 
September 1905, only 1 /5th of the entire 
Zenvndari share wlich he purpoited to 
mortgage by that deed in favour of the 
plaintiff-respondent. We have further 
seen that by the decree of the 14th July 
1914, which Mol an Singl obtained against 
Raghunandan Prasad, the latter even¬ 
tually lost even that i/ 5 tb share. The 
result is that no portion of the mortgage 
share of 2 biswas 17 biswansts and 5 kach- 
zvansts was, on tl e date of tl is suit, either 
in the ownership or in the possession of 
Raghunandan Prasad. In the plaint of 
the present suit the property moitgaged, 
apart from tl e share of Fauji Singh, is 
described as follows:—"2 bkswasij biswan- 
sis 5 kachwansis zemindar; property situate 
in village Anlaura, .... out of tuis i/5th 
property was owned by the defendant 
No. 1 (Raguna.idan Prasad) which he, 
under a sale-deed dated the 2nd September 
1905, has purchased from Musammat 
Parbati, mother and guardian of Mohan 
Singh. Tne defendant No. 1 was mort¬ 
gagee or charge-holder of the remaining 
4^5tbs portion of the Zemindari property 



INDIAN GA 8 H 9 , 




Vol. 78] 

% 

MOHAN 3THOH V. S*WA HAM. 

because, having paid off tbe prior charge 
due to the defendants Nos. 3 to 9 from 
the defendants Nos. io to 13 had got re¬ 
demption effected and obtained possess on- 
No claim is made in respect of Mohan 
Singh’s i|5th share now. The main relief 
fox which tie plaintiff prayed is giver in 
the plaint as follows:— 

"(a) That a decree for recovery of 
Rs. 11,233-3-0, as per details given in Lists 
A and B besides interest and compound 
interest accruing during the pendency of 
suit, and in future up to the date of reali¬ 
zation, with costs of the suit, be passed 
in his favour against the defendants in 
the following terms that they be ordered 
to pay up the total amount due to lim 
in Court witlin a date fixed by the Court, 
else the amount may be realized by sale 
of the zemlndarl property to the extent 
of 4/5U1S out of 2 biswas 17 biswansis 
5 kachwans>s, situate in the said village 
Antaure owned by the defendants Nos. 10 
to 13 and the said 4 biswas, situate in the 
said village Antaura owned by the de¬ 
fendant No. 2, and that in case the sale- 
proceeds be not sufficient be may be 
allowed to obta'n a simde money decree ” 
The nature of the p a'.ntiff’s cla m is 
stated ir* paragraph 1 of the plaint, 
which is as follows:— 

"That the plaintiff is the mortgagee 
of zemindari property owned by the de¬ 
fendants Nos. 1 and 2 and sub-mortgagee 
of zemlndari propelty owned by the de¬ 
fendants Nos. 10 to 13, the charge-folder 
of which is the defendant No. 1 and the 
subsequent mortgagees of which are the 
defendants Nos. 3 to 9." 

It is common ground that when Raghu- 
nandan Prasad paid the foreclosure decree 
and obtained possession in virtue of that 
payment he acquired a charge in respect of 
the 4/5 ths share of the 2 b/swas 17 biswan¬ 
sis and 5 kachwansts under the provisions 
of section 95 of the Transfer of Property 
Act (IV of 1882) In the circumstances, 
tbe plaintiff cl a 1 ms that Raghunandan 
Prasad be treated as a mortgagee of the 
/5ths share and he, the plaintiff, as a 
Tub-moitgagee of the same under the deed 
of the2istFebruaiy 1907. He consequently 
asks for sale of the 4/5ths share of the 
property mortgaged under tbe. deed of the 




21 st February 1907 by enforcing the charge 
which Raghunandan Prasad subsequently 
acquired under the provisions of the section 
just cited. This then is the substance of 
the suit now brought bv the plaintiff. The 
decree against which this appeal is pre¬ 
ferred describes the property liable to be 
sold in satisfaction of the plaintiff’s claim 
as follows:— 

" 4»5ths, out ol 2 biswas 17 biswansis 
and 5 kachwansis ha quit zemlndari, situate 
in Mauza Antaure, Pargana Sarra Shumali, 
Tahsil Shahbad, District Hardoi, which is 
in possession of the defendants Nos. 10, n, 
12 and 13.’’ No other defendants except 
the defendants Nos. 3 to 9 have appealed 
against this decree; the others being arrayed 
in the group of the respondents. 

The basis of the decision of the Sub¬ 
ordinate Judge is that, in virtue of the 
principle of section 43 of tbe Transfer of 
Property Act, the plaintiff is entitled to 
sell the share in suit in enforcement of 
the charge which Raghunanadan Prasad 
acquired under the provisions of section 
95 of that Act in satisfaction of the debt 
due under the deed of the 21st February 
1907. The cla m of the plaintiff was resist¬ 
ed by the defendants on vaiious grounds. 
These will appear from the following lines 
of attack adopted in this Court against 
the decision of the Court below:— 

1. That neither the principle nor the 
provisions of section 43 of the Transfer 
of Property Act (IV of 1882) apply. 

2. That neither the defendants Nos. 10 
to 13, the owners of the property in suit, 
nor the’T transferees, the defendants Nos. 3 
to 9, that is, the present appellants, had 
any notice of tbe plaintiff’s option to en¬ 
force the charge in favour of Raghunandan 
Prasad and that consequently the said 
charge having been redeemed by payment 
to Raghunandan Prasad of the amount 
for which he held that charge and his 
having surietdered possession early in 
July 1907, the plaintiff is no longer entitled 
to enforce that charge by sale of the prop¬ 
erty in si it. 

3. That the plaintiff’s claim is barred 
by liintafon. 

4. That, in any event, tie plaintiff 
cannot get a decree for more than the 

amount for which Raghunandan Prasad 
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squired a charge as against the shares 
of the defendants Nos. io to 13 under the 
provisions of section 95 of the Transfer 
of Property Act (IV of 1882). 

5 - That in any event, the mortgage 
0 he 23rd March 1907 in favour of the 
appellants is entitled to priority over 

he chaige which Raghunandan Prasad 
had, the latter not having come into exist¬ 
ence before the 1st April 1907, the date 
on which Raghunandan Prasad was put 

in actual possession of the share in 
suit. 

As to (i) the principle of section 43 
of the Transfer of Property Act (IV of 1882) 
is a principle of law generally known as 
feeding the grant by estoppel, and, as 
was pointed out by Lord Buckmaster 
in the case of Ttlakdhari Lai v, Khcdan 
Lai (1), is well established in England. 
His Lordship stated the principle in the 
foilowing words:-" If a man who has 
no title whatever to property grants it 
by a conveyance which in form would 
carry the legal estate, and he subsequently 
acquires an interest sufficient to satisfy 
the grant, the estate instantly passes.” 
°f. J hl ® P r 'ncipJe, therefore, the interest 

which Raghunandan Prasad acquired by 
virtue of the provisions of section 95 of 
the Transfer of Property Act (IV 0 f 1882) 
would pass to the plaintiff by way of mort¬ 
gage under the deed of the 21st Lebniarv 
1907, the basis of the suit. What he 
purported to mortgage by that deed was 
Jus zemmdarl interest in the 2 biswas 
17 blswansls and 5 kachwansis share in 
village Antaura. Tins interest he never 
possessed; but subsequently he acquired 
a lesser interest; that is, a charge merely 
upon 4 / 5 ths of the share. It is als^clear 
that the covenants of the deed of m 0 rt 
gage of the 21st hebruary 1 n 0 7 Zili 
attach to this acquired interest i 
mortlagee, that is, the plaintiff Ji ' £ 
entitled to the benefits of three covenants 
as against that interest of Raiton 1 * 

Prasad. Raghunandan Prasad” ai Td" in" 
assignee are m the same position as ff u'e 

(0 57 Ind. Css. 465J 48 C. 15 on nr t ▼ 

C920) M W N. 591; 2 u. p. {;\ 2 4 : 

Bom - b. R. 1319; 18 A. L . T. 10 x & 9 ? 
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-r^i!) ad i bee -' al i nitio * r. estate in interest 
Cuthbertson v. Irving (2) J r , +- S 

v fcliilsi ' E X 

J-. iaid down the following propositions’- 
ff an assignor with a defective 

purports and intends to assign property 
or . v f ll t e ’ fny interest subsequently J- 

quired by him in that property is avifib 
tual, even though the d^cfTAi e is* 

apparent cn the face of the ass, gn mer t " 
The learned Counsel for the ann n . 

argued that the principle of equ lable 

to ca P ses ar Stated is not applicable 

Jaw wlicl n »n 11 tflS C0Untl y and tie 

be found within th 8 e lirmVtion 

« o f R tbe Transier of Property Act fly 
of 1882). The decision of their I nrd«w«e 
of the Privy Council in the ca e of f& 
dhan Lai v. Khcdan Lai (1) Jrl t 

referred to, s instructive 0 n L's'J 
'rw r T _xi . . on inis point. 


cm u d ^thT'";'' , Coifef > utj 

iemmea that part of t] e or A 

part only for further consideration -Ko 

notL PI °WeT aVe to our 

notice. We have considered rurov,, judg. 
ment in the kglt of the observations of 

htve come h t PS tl? f lhe Privy Cov ^il ard 

hare come to the conclusion that there 
is nothing in the provisions of section 41 
or of any law in force in India or i n this 
Province whies would preclude us from 
giving effect to the principle of Jeeding 
the grant by estoppel. We are of opinion, 
the efore that tie plaintiff-respondent is 
entitled to rely on that principle. 

tiommg to the terms of section 43 of the 
Transfer of Property Act (IV of 1882) the 
tost thing we 1 ave to consider is whether 
there was or was not an erroneous repre¬ 
sentation on the part of Raghunandan 
Prasad as to his zcmxndarx title in respect 
ot the 2 bhswas iy btstvansts and 5 hath- 
wansts share which he purported to mort¬ 
gage to the plaintiff-respondent by the deed 

(2) (1S59) 4 H. & N. 742; 2I L. J. Er.506; 

sViisV' R 74 °Ve4. 7 E - R - ' ° 34( 33 T " ' • (0 ‘ S -> 

^ 9IC \“ Gi ‘ D ‘ 3 * 2: 79 I; - ; Ch. L 746 ] 
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of the 21st February 1907. ,] he recitals 
in the deed of mortgage, tl e ciicu instances 
surrounding its execution and tie subse¬ 
quent conduct of Raghunandan Prasad, 
leave no room for doubt in our minds that 
he represented himself as the owner of the 
whole of the si are which he professed 
to mortgage to the plain tiff-respondent; 
and it is agreed on all hands that if he cs d 
make such a representation, it was erro¬ 
neous. It will be remembered that the deed 
of mortgage was executed both by Rag! u- 
nandan Prasad and Pauji Singh, each 
mortgaging different property; and, there¬ 
fore, we find the use of the words “we” 
and‘‘our” in the questions which we give 
below from the deed in question :—“Por 
the satisfaction of the said c’editor we 
have mortgaged and hypothecated in lieu 
of the principal*. ...... due under this 

deed our zemmdan property' of 2 btswas 
17 biswansis and 5 kachwansis.” (Exhibit 
1). This makes it perfectly clear that 
Raghunandan Prasad represented that 
he was the zemindar, t 1 at is, the ownei, 
of the said share* It should be borne in 
mind that t' e money which Raghunandan 
Prasad borrowed under tl is deed of mort¬ 
gage was borrowed for the purpose of 
satisfying ti e foreclosure decree already 
mentioned. In fact, both the purpose and 
the decree are mentioned in the deed. 
The last date fixed by the foreclosure 
decree for the payment of the mortgage- 
money was the 24th February 1907 and 
the deed in question was executed only 
three days before that date. It is, there¬ 
fore, highly probable that, with a view 
to carry through the bargain successfully, 
Raghunandan Prasad represented to the 
creditor that he w r as authorised to make 
a mortgage of the whole of the share men¬ 
tioned in the document. He seems to 
have believed that by paying the fore¬ 
closure decree in its entirety he would 
acquire the rights of the decree-hoder. 
In other words, that he would become 
the full owner of the property' hy virtue 
of the foreclosure as against the interests 
of the defendants Ncs. 1 o to 13 to the extent 
of their 4/5ths share in the property mort¬ 
gaged. In the tender which he made 
on the 2na March 1907 (Exhibit 4) Ragbu¬ 
nandan Prasad described bimself as the 

deciee-h older. Similarly, he arrogated that 


position to himself in his application of 
the 8th March 1907 (Exhibit 5) asking 
for delivery of possession and, cuiiously 
enough, the Court in granting the applica¬ 
tion accepted the position of Raghunancan 
Prasad as that of the decree-holder. This 
conduct of his leads to the inference that he 
thought that as soon as he made the pay¬ 
ment in satisfaction 01 the foieclosuTe 
decree and acquired possession in conse¬ 
quence, he would be the ow ner oi the 4/5ths 
share. In the < eea 01 mortgage he merely 
anticipated the situation in which he be¬ 
lieved he would eventually be. There is 
no evidence whatsoever which would 
make us doubt the accuracy’ of the in¬ 
ference which we have drawn. We, tleie- 
fore, 1 old that there was erroneous repre¬ 
sentation on the part of Raghunandan 
Prasad in respect of his authority to mort¬ 
gage this4/5ths share. 

It was also argued by the learned Counsel 
for the appellants that the recital of the 
foreclosure decree with reference to its 
date and the number of the suit in which 
it was passed was enough to put the plaint¬ 
iff to inquire into the title of Raghunandan 
Prasad, ana if lie had made that inquiry' 
he would have reached the result that 
he had no title except in respect of the 
r/5th share. We are of opinion that 
the argument is unsound. The doctrine 
of constructive notice is no part of the 
law of estoppel. It is enough that the 
person estopped has made the representa¬ 
tion to the other party of an existing fact 
and the other party has believed in the 
truth of the representation and acted on 
it. It would obviously be unfair to allow 
the first party to turn round and say to 
the other party: “You should not have 
believed me but made inquiries as to whether 
I was speaking the truth or not.” In 
case of Blocmenthal v. Ford (4), 
the Lord Halsbury, L. C., made the 
following observation:— “ But once the 
conclusion is arrived at that the belief 
was induced, and intentionally induced, 
by a mis-statement of fact intended to 
operate upon the mind, of another, upon 
which the^ man has acted, then I do not 
think anyfease can be found in the books 

( 4 ) (189;) A. C. 156 at p. i6 2 j 66 h. J. Ch. 

2 - 31 ’/6 I<* T, 2 o : | 45 Wr Ri 449 *! 4 Man*©ni 56 * 
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In which it has been suggested that the 
legal consequence does not follow, namely, 
that there is estoppel, and that it is open 
to the person who has made the repre 
sentation to say, ‘I told you so-anl-so; 
but you ought not to have believed me. 
You were too great a fool. I had a right 
to mislead you because you were too great 
a fool.’ I do not believe that any such 
case can be brought forward, or that there 
is any authority for such a proposition.’' 

The second line of attack in this con¬ 
nection taken by the learned Counsel 
for the appellants was, that the charge 
which was subsequently acquired by 
Raghunandan Prasad, could not be valid¬ 
ly mortgaged by him and consequently 
the plaintiff's mortgage could not operate 
on that interest of Raghunandan Prasad. 
To begin with, the following argument 
was put to us: 

A mortgage is the transfer of title for 
of an interest) in specific immoveable 
property (section 58 of the Transfer of 
Property Act, IVlof 1882). 

A charge is not a ‘transfer of litle’ in 
any property [Burlinson v. Hall (5)]. 

Ergo, there can be no mortgage of a 
charge. 

In our judgment the premises are correct, 
but the conclusion is not rightly drawn. 
The true and the only conclusion following 
from the premises is that a mortgage is 
not a charge and vice versa. It was ad¬ 
mitted by the learned Counsel for the ap¬ 
pellants that a charge could be sold. It is 
difficult to escape the conclusion flowing 
from this admission that it can also be 
hypothecated or given as a security for 
the performance of an obligation. We 
think it is well established that in equity 
the benefit of a lien or a charge may be 
assigned with the debt in respect of 
which it is claimed. Bull v. Faulbier 
(6). It may be that, where the assignment 
of a uebt is in the form of a hypothecation 
with the consequent right of redemption 
on re-payment, the ass gnment would for 
all practical purposes work out as an abso¬ 
lute assignment. It will expressly be so 
under section 25, sub-section (6), of the 

(5) (1884) 12 o. b. D. 347; 53 L. J. Q. B. 2221 

O J . T. 7231 32 W. R. 492; 48 J. P. 216. 
ft ( 6 ) U®4®) 2 De G - &£Sms 7721 13 Jut. 931 

,9 3 $ 7 J 6 4 346 , 


Judicature Act, 1873, (36 and 37 Vic. 

c. 66 )-Tancred v. Ddagoa Bay Ry, (7). 
Independently of the Act, however, the 
assignee will have authority to sue 
in his own name in a Court of Equity 
and recover the debt from the original 
debtor (Fisher’s haw of Mortgage, 6th 
Edition, page 126, para rapli 231). It would 
follow from th s that if the amount of the 
debt recovered is equal to the claim of 
the assignee he will appropriate the whole 
amount. If, however, the amount recovered 
exceeds the debt due to the assignee, the 
original debtor will be entitled to the sur- 
) lus. The proposition of such an assignee 
is exactly the same as that of a sub-mort¬ 
gagee. The plaintiff was, therefore, not 
much to blame when he treated himself 
as a sub-mortgagee in the circumstances 
of this case. A charge is defined in section 
100 of the Transfer of Property Act (IV of 
1882). It will be noticed that the defini¬ 
tion is partly of a positive and partly of a 
negative character. Immoveable property 
is made security for the payment of money 
both in the case of a mortgage and in the 
case of a charge. That section clearly 
gives the charge-holder rights and remedies 
ot a mortgagee. The right to Lola immove¬ 
able property’ as a security for the re-pay¬ 
ment of a loan ana tl e further rights corres- 
pon:ing with the rights of a mortgagee 
in a similar position are, according to our 
judgment, substantial rights. Such rights 
would certainly be classified' under in¬ 
corporeal hereditaments in English Law; 
and we have no hesitation in holding tl at 
they are “property” within the meaning 
of sections 5 and 6 of the Transfer of Prop¬ 
erty Act (IV of 1882). Ti e latter section 
enacts: *' Property of any kind may he 
transferred except as otherwise provided 
by this Act or by any other law for the 
time being in force.” It is not contended 
that the rights mentioned above are either 
within the exceptions provided by Act 
IV of 1882 or by any other law for the 
time being in force. We, therefore, bold 
that a mortgage of a charger’s liglts, it 
made, would be valid in law. Tl.is con¬ 
clusion is further supported in this par¬ 
ticular case by the fact that Raghunandan 

(7) (1889) 23 Q. B. D. 23915* b: J; Q- 3i 
4591 61 I*. T; 2291 3® ^ *5* 
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Prasad not only acquired the incorporeal 

right of a charge-holder, but that he also 
acquired and entered into the possession 
of the property. The charge was, therefore, 
a possessory lien. A possessory title 
by itself is capable of being transferred, 
devised anti inherited: Asher v. Whitlock 

(8) and Wajid Khan v. Dargahi Khan 

(9) . We think, however, that the argument 

just considered and disposed of is irrelevant. 
Raghunandan Prasad made no mortgage 
of his charge-holder’s interests. What 
he mortgaged was a 2 biswas 17 biswansis 
and 5 kachwansis zemindari share. It is 
only by the operation of law that those 
interests of his can be availed of by the 
plaintiff in enforcement of his claim under 
the deed of mortgage. Before we port 
with this point we may observe that a 
contract which is void ab initio cannot 
be validated by the provisions of section 
43 of the Transfer of Property Act. If a 
contract, therefore, purports to transfer 
property which the law makes inalienable 
that contract cannot be given effect 

to with reference to another property by 
which the transferor may subsequently 
acquire. On this ground the decisions 
in the cases oi Gangabai v. Basvant (10) 
and Pandiri Bangaram v. Karnmoory 

Subbaraju (n) as well as the other cases 
cited bv the learned Counsel in support 
of P is argument on this point are clearly 
distinguishable. We, therefore, overrule the 
first point of argument. 

As to the second point, that is, the ques¬ 
tion of notice, it is agreed that if the owner 
of the property, that is, the defendants 
No^. 10 to 13 or their transferees, tl e ap¬ 
pellants, paid up the charge which Raghu¬ 
nandan Prasad had in respect of the d/sths 
share owned by the defendants Nos. 10 to 13 
in ignorance of the assignment in favour 
of the plaintiff, the plaintiff is not entitled 
to enforce the said charge. It is also agreed 
on all hands that the plaintiff may be 
assigned the position of a sub-mortgagee 


(8) (1866) 1 Q. B. x; 35 t . J. Q. B. 17; 11 Jut. 
(*• Mw: 9 10 * * 13 *<- T. 254; 14 w. R. 26; 148 R. 

(9) 9 o. C. 161. 

(10) 5 Ind. Cas. 856 j 34"^. 175J 12 Bom. I*. 

I . 143. 

.{i 1) 8 Ind. Caa. 388; 34 M. i 59 j 8 M. h. T. 

2 SS, 


by analogy. We a e also of opinion that 
this may be conveniently done. Tj e subs¬ 
tance of the plaintiff's claim, as we have 
shown above, is the enforcement of tl e 
charge which came into existence in favour 
of Raghunandan Prasad on the 2nd March 
1907. It is, therefore, incumbent on the 
plaintiff to show that the original debtors 
or their transferees had notice of his 
sub-mortgage. The plaintiff must prove 
such nolice. Tl e finding of the Court 
below is that the appellants had nol ice 
of the mortgage of the 21st February 1907 
executed by Raghunandan Prasad in 
favour of the plaintiff. The evidence in 
support of this finding is, in our judgment, 
not convincing: but, in view' of what weaie 
going to state just now', it is not necessary 
to record any formal disagreement with 
it. Assuming,, therefore, that the appel¬ 
lants had notice of the mortgage ot the 
21st February 1907, the question which 
arises is, is the notice of the contenls of 
the deed of the 21st February 1907 notice 
of the transfer of the charge now sought 
to be enforced ? Our answer to this ques¬ 
tion must be in the negative. The charge 
was not in existence on t'-e date o* the 
mortgage. We must, therefore, hold that 
neither the appellants nor the defendants 
Nos. 10 to 13 had any notice of the assign¬ 
ment of the charge in favour of the 
plainttiff. 

It is a well settled principle of law that 
if the sub-mortgagee gives no notice to 
the original mortgagor of the assignment 
of the mortgagee's rights in his favour 
the origin tl mortgagor would be justified 
in paying the debt wholly or in pari to 
the assignor, thereby extinguishing the 
original mortgage altogether. It iollow's 
that on such extinction taking place the 
sub-mortgagee has no remedy left against 
the property— In re Lord Southampton's 
Estate, Allen v. Lord Southampton Ban- 
father's Claim (12) and Dixon v. Winch (13). 

The proviso attached to section 43 of 
the Transfer ot Property' Act (IV oi 1882) 
is a$ follows:—“NotLing in this section 
shall impair the rights of the transferee 
in good faith for consideration without 

(12). (1881) 16 Ch. D. 178 at p. i8 7 j 53 It. J. 
Ch. 218143 I 4 . T. 687129 W. R. 231. 
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notice of the existence of the said option." 
The appellants will be protected by the 
proviso if they had no notice ot the plaint¬ 
iff's option to enforce Raghunandan Prasad's 
interests of a charge-holeer in the property 
originally mortgaged to him. It may be 
that the appellants had notice of the original 
mortgage in favour of the plaintiff but 
that is immaterial. What is material is 
that they should have notice of the plaint¬ 
iff's option to proceed against Raghu- 
nancian Prasad's interests as a charge¬ 
holder in enforcement of his claim under 
the deea of the 21st February 1907. It is 
difficult to fix the precise point of time 
at which the plaintiff became aware of 
the defect of Raghunandan Prasad's title 
as an owner in the share mortgaged 
by him to the plaintiff. At the earliest, 
he might have known this when Raghu¬ 
nandan Prasad surrendered his possession 
of the 4/otlis share in favour ol the appel¬ 
lants in July 1907 and, at the latest, when 
he instituted the present suit. There 
is no evidence on the record that the plaint¬ 
iff gave notice ot his option to the appel¬ 
lants at any time. The transfer in favour 
ol the appellants had come ini o existence 
on the 23rd March 1907. 

We have seen that Raghunandan Prasad 
surrendered possession to the appellants 
in July 1907. In view of the possessory 
nature ot t.ie mortgage on which the fore¬ 
closure decree was founaed it is obvious 
that the charge in favour of Raghunandan 
Prasad could arise under the provisions 
of section 95 of the Transfer of Property 
Act (IV of 1882) only in the event of his 
obtaining possession of the property which 
he redeemed by satisfying the foreclosure 
decree. See in this connection the decision 
of their Lordships of the Privy Council 
in the case of Ahmad Wall Khan v. Shamsh - 
ul-Jahan Begam (14). It is common ground 
that he did obtain possession. The learned 
Counsel for the appellants argues that 
the charge came into existence only 
at the moment when Raghunandan Prasad 
was put into plysical possession of the 
property, that is, on the 1st April 1907. 


n (I 4 ) 28 A; 4821 xo C; Wj N; 6261 3 A; I*. J : 3601 
3 C. L. J. 4 8l l i M; h: T. 1431 8 Tom. I#. R. 3971 
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On the other hand, the learned Counsel 
for the plaintiff-respondent contends that 
it is enough that Raghunanaan Prasad 
was in a position to enter into the possession 
of the property and that this position he 
acquired when he deposited money on 
the 2nd March 1907. In the view which 
we are taking of the case, it is not necessary 
to decide between these two contentions. 
We will assume that constructive possession 
is sufficient for the acquisition of the charge 
contemplated by section 95 of the Transfer 
of Property Act (IV of 1882). We are, 
however, clearly of opinion that the ac¬ 
quisition of possession, constructive or ac¬ 
tual, is in the present instance a condition 
precedent for the creation of a charge 
under that section. It follows that the 
continuance of the charge depends upon 
the continuance of possession. That this 
is the intention of the Legislature is clear 
from the terms of section 95 of the Act. 
As a general ri le, there is no lien at law 
without possession and this rule of Common 
Law seems to have been adopted by the 
Legislature for the purpose of section 95. 
In equity, possession in cerlain cases will 
not be necessary' but in the present case 
we must be guided by' the provisions of 
section 95. On this view of the case the 
charge now sought to be enforced bad 
come to an end when Raghunandan Prasad 
parted with possession in favour of the 
appellants early in July 1907. The appeal, 
therefore, succeeds. 

In view of our findings on the point of 
notice the appeal succeeds in so far as 
the decree for sale of 4/5ths of 2 -btswas 
1 ybiswansis and yhachwansis share in 
Mauza Antaura is concerned- Ti e other 
points raised in the arguments at the hear¬ 
ing of the appeal are all points of law, 
and, in view of our opinion just expressed, 

it is not neressary to decide them. 

We, therefore, allow the appeal, reverse 
the decree of the Court below and dismiss 
the plaintiff's suit in respect of the relief 
for the sale of that share. In other respects, 
the decree of the lower Court will stand. 
The appellants will get their costs from 
the plaintiff-respondent in both the 
Courts. 

Appeal allowed. 

G. H. & K. S. D. 
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NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

ClVIE REVISION No. IOO OF 1922. 
March 8, 1923. 

Present :—Mr. Hallifax, A. J. C. 
KAI/ICHARAN— Plaintiff—Applicant 

versus 

RATANSINGH and others—Defendants 

—N on-Ap peicants . 

Civil Procedure Code (Act V of 1908), s. 141, 
O. IX. rr. 8. g,\ 0 . XLI 1 I, r. 1 (c )—Suit dis¬ 
missed in default—Application for restoration — 
Dismissal in default— Appeal — Procedure. 

The procedure provided in the Civil Procedure 
Code in regard to suits must be followed so far as it 
can be made applicable, in all proceedings arising 
out of an application for the restoration of a suit 
dismissed in default of the plaintiff. [p. 590, 
col. i.) 

Manahji v. Surajmal, 10 Ind. Cas. 705; 7 N. E. 
R. 32, followed. 

An appeal lies from an order dismissing an 
application for restoring to file an application 
for the restoration of a suit dismissed in default 
of the plaintiff, [p. 590, col. i.J 

Revision of an order of the Subordinate 
Judge, Bhandara, dated the 22nd December 
1921, in Miscellaneous Judicial Case No. 72 
of 1920. 

Mr. G. R. Pradhan, for the Applicant. 
JUDGMENT.—A suit filed by the ap¬ 
plicant, Kalicharan, in the Court of the 
Subordinate Judge, Bhandra, against the 
three non-applicants was dismissed on the 
23rd of June 1920, on account of his ab¬ 
sence, the first two defendants being pre¬ 
sent, that is to say, under r. 8 of O. IX of 
the Civil Procedure Code. On the 25th 
of June 1920, he put in an application 
under r. 9 of the same Order for restoration 
of the suit and this application also was 
dismissed in his d.-fault and in the pre¬ 
sence of the first defendant on the 24th f 
September 1920. He then applied again 
on the 30th of Sep ember 1920 for the 
restora.iun of his application to restore 
his suit, and succeeded in satisfying the 
CouTt that there was sufficient cause lor 
his non-appearance on both the 23rd of 
Jine a .d the 24th of September, the dates 
on which his suit and the application for 
restoration of it were dismissed, Tne learn¬ 
ed Subordinate J dge, however, appears 
to have regarded the second application 
as one for restoration of the suit itself 
and not asjone for restoration of the first 


application, and accordingly dismissed it 
as barred by time. 

2. In appeal against this dismissal the 
finding that good cause has been shown 
for non-appearance on both occasions 
was accepted and it was held that the 
Subordinate Judge ought to have restored 
the second application a ,d thereafter the 
suit, section 141 of the Civil Procedure 
Code being applicable to the proceedings, 
as was laid down in Manakji v. Surajmal 
(1). The learned District Judge was, how¬ 
ever, of opinion, based apparently on the use 
of the word “suit" in clause (c) ot 
r. 1 of O. XLIII, that though an appeal 
lies against an order under r. 9 of O. IX 
refusing to restore a suit, there can be 
none against an order passed under the same 
rule read with section 141 refusing to 
restore an applicaton- The plaintiff has 
now app'iedfor revision of the Subordinate 
Judge's order dismissing his second applica¬ 
tion, admitting the correctness of the 
view taken in the Court of the District 
Judge that he has no right of appeal 
against that order. 

3 In Harlal v. Narayan (2) I distinguish¬ 
ed the case of Manahji v. Surajmal (1) 
as not being concerned with execution 
proceedings. I went out of my way, how¬ 
ever, to suggest a doubt as to its correctness 
in regard to proceedings of the nature of 
those with which we are concerned now 
in view of the rulings of the Privy Council 
in Thakur Prasad v. Fakir-Ullah (3) 
and the Cal :u tta High Cou rt in Han Charan 
Ghosh v. Manmatha Nath Sen (4). That 
doubt I find on examination to be without 
basis. Both the cases mentioned dealt 
with an application in execution, and it 
Was held that section 647 of the old Code 
in the earlier case and section 141 of the 
present Code in the later case did not make 
the procedure laid down for suits the pro- 
ceduretobe followed in such cases, but only 
for the reason that the Code itself lays 
down a full procedure for them. That 
reason does not apply to applications 

(1) 10 Ind. Cas. 705; 7 N. I/. R. 32. 

(2) 64 Ind. Cas. 420; 18 N. E. R. 152; 4 N. E. Ja 
118; (19^2) A. I. R. (N.) 267. 

(3) 17 A. 106; 5 M. E. 1. 3; 22 I. A. 44; 6 Sar. 
P. C. J. 526; 8 Ind. Dec. (x. S.) 3 (P. C:). 

(4) 19 Ind. Cas. 683; 41 C, XJ l« C. W. N. 343 v 
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of the nature of that with which we ar e 
now dealing. I hold, therefore, following 
the ruling in Mancikji v. Surajmal (i), 
that the p ocedure provided in the Civil 
Procedure Code in regard to suits must be 
followed .so far as it can be made applic¬ 
able in all proceedings arising out of the 
present application. 

4 - But the view taken by the learned 
District Judge is in effect that section 141 
makes O. IX applicable to the present 
case but does not make clause (c) of r. 1 
of O. XLIII similarly applicable. The 
words of the section, however, make the 
whole of the Procedure Code applicable, 
as far as that is possible. The distinction 
seems to be based on the use of the word 
“suit ” in the latter rule, but that is the 
word used all through r. 9 0 f O. IX and also 
in section 141. It appears in clause (c) 
of r. 1 of O. XLHI merely as a repetition 
of the exact terms of the rule against 
which an appeal is allowed that repetition 
being necessary merely becasue the appeal 
is allowed only against the rejection of an 
application, that is t 0 say, only one of 
the orders that can be passed under r. 9 
of O. IX; otherwise it would have been 
sufficient to mei.tion no more than an order 
under that rule. The right of appeal is 
no more and no less a mattei of procedure 
than the right to apply for the setting aside 
of a dismissal in default, and the ruling 
of Skinner, A. J. C., which the learned 
District Judge followed comes to this, that 
after the word “suit,” wherever it occurs 
in r. 9 of O. IX, we must read the words: 

“ or other proceeding to which this rule 
applies by virtue of section 141.” It 
follows that the same words mu st be added 
after the word “ suit ” in clause ( c ) of r. 1 
of O. XLIII. In that view, an appeal 
did lie to the Court of the District Judge, 
and that Court ought to have restored the 
application, leaving the Subordinate Judge 
to make the necessary consequential res¬ 
toration of the suit. 

5. In strictness, therefore, the order 
of the Subordinate Judge being appeal- 
able cannot be revised, and the correct 
course for this Court would be to set aside 
the appellate decree, against which no 
second appeal lay, and to remand the 
case to the Appellate Co art. That Court 
could pass no order but that the application 


for restoration should be restored, and 
thereon the first Court cofuld only order 
that the suit should be restored, b’o ob¬ 
ject can possibly be served by going through 
these formal.ties, which can only mean 
at least two unnecessary appearances in 
Court for the parties. I, therefore, order 
that, the suit itself shall be restored to the 
file ard tried out according to law. The 
costs of these proceedings, in which the 
Pleader's fee will be Rs. 15, will be costs 
in the suit. 

g. k. d. Application allowed. 


LAHORE HIGH COURT. 

First Civjl Appeal No. 2490 of 1921. 

March 5, 1923. 

Present :— Sir Shadi Lai, Kt., 

Chief Justice, and Mr. Justice 

Zafar Ali. 

KIDRI PRASAD and OTHERS— 
Defendants- Appellants 

versus 

K. R. KHOSALA—Plaintiff- 

Respondent. 

Jurisdiciion of Courts—Exclusion of jurisdiction 
—Consent of parties. 

An agreement between the litigants to have the 
suit tried in a particular Court to the exclusion of 
other Courts which may also lawfully entertain 
the same, is unenforceable. 

Prosunno Chunder Bose v. Prosunno Chunder 
Roy, 15 W. R. 343, and Barkat-un-nissa Begatn 
v. Mahboob Ali Mian, 52 Ind. Cas. 684 at p. 685; 
17 A. L. J. 1068J 1 U. P. I*. R. (A.) 187; 42 A. 70, 
distinguished. 

Litigants can no more by agreement inter se 
divest a Court of its inherent jurisdiction over the 
Subject-matter of a suit than they can corfer 
jurisdiction upon it by consent where it has 
none. 

First appeal against a decree of the 
Senior Sub-Judge, Simla, dated the 12th 
October 1921. 

Mr. Badri Das, for the Appellants. 

Mr. Sagar Chand, for the Respondent. 

JUDGMENT.—The suit for accounts out 

of which this first appeal arises was based 
on a written agreement according to which 
the plaintiff, who is a Barrister of Simla, 
undertook to obtain contracts for the 
defendants, who are Bankers and con¬ 
tractors of Ferozepore Cantonment, on 
the condition, inter alia that, the latter 
would pay him io per cent, of the net profits 
on the contracts., The agreement was exe* 
cuted at Ambala on the 22nd October 

1920, and by tfco end of tint month w* 
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defendants, through the instrumentality of 
the plaintiff, were given at Pi. la three 
contracts to supply to Government 300 
tons of Ghee , 1,140 tons Gur ana 375 tons 
Sugar. In February 1921 they paid to 
plaintiff Rs. 2,000 in part satisfaction 
of his claim to a share in the profits and 
in April he began to urge for paymentl 
of the balance. At first, on the 2nd Apr i 
1921, he sent them a letter demanding 
settlement of accounts but not receiving 
a reply thereto till tl e 15th April he sent 
them notice in a registereu cover intimating 
that they should refer the matter to arbi¬ 
tration in accordance with clause 14 of 
the agreement and nominate their arbi¬ 
trator within a week and that if the)' tailed 
to do so he would file a suit against them. 
In reply to this letter of 2nd. and the notice 
of the 15th April the defendants wrote 
back on the 20th April to say that they 
never denied his claim but could not cal¬ 
culate the net profits as the accounts were 
not ready; that in case lie should insist 
upon immedaite payment they were ready 
to make a rough calculation of the profits; 
that no controversy or dispute had arisen 
between them which coula be referred 
to arbitration, and that lie might come 
to Ferozepore and examine the account- 
books to satisfy himself but should not 
rush to Court. But the plaintiff did not 
wait much longer and on the 17th May 1921, 
instituted the present suit for accounts 
in the Court of the Subordinate Judge, 
Simla. The defendants pleaded inter aha 
that the Court had no jurisdiction to try 
the suit because, according to clause 15 
of the agreement, the Courts at Ferozepore 
alone were given jurisdiction to try cases 
between the parties; that according to section 
18 of Schedule II to the Code of Civil Pro¬ 
cedure the suit should be stayed, and 
the parties directed to refer it to arbitration, 
m compliance with clause 14 of the agree¬ 
ment, an d that the suit was premature 
as no cause of action had accrued to the 
plaintiff. Upon these pleadings the Court 

below framed the following issues 

(1) Has this Court no jurisdiction ? 
(2) Does clause 14 of the agreement 
bar this suit ? (3) Can the suit be stayed, 
it so, should it be stayed ? (4) Is the 
suit premature? (5) Is the plaintiff not 
entitled to rendition of accounts? The 


m 

lower Court recorded a finding on Issti^ 
No. 3 only stating in its judgment that 
defendants' Counsel gave up his case on 
all the issues except No. 3 and decided 
that issue against the defendants and 
granted the plaintiff a decree with costs 
for rendition of accounts. Counsel for 
the defends nts-appellants contends be¬ 
fore us (1) tliat the lower Court ought to 
have given findings on all the law points 
specially on the question of jurisdiction 
because the admission of Counsel on a 
law point does not bind his client and, 
further, because jurisdiction could not be 
co« hrrcd by consent of parlies, and (2) 
that the suit should have been stayed 
and that the parties should have been 
directed to refer the matter to arbitration 
according to clause 14 of the agreement. 

As regains the plea of want of jurisdic¬ 
tion it is clear that tlie litigants can, by 
agreement inter se, divest a Court of its 
inherent jurisdiction over the subject-matter 
°f a suit no more than tl ey can confer 
jurisdiction on it by consent where it has 
none. The learned Counsel for the de- 
fendants-appellants could cite no authority 
in support of his proposition that the 
agreement to have the suit decided by 
the Ferozepore Courts to the exclusion of 
other Courts which could lawfully, enter¬ 
tain the same, was enforceable Prosunno 
Chunder B>se v. Prosunno Chunder Roy 
(1) and Barkabun-nissa Beg am v. Mahboob 
A U Mian (2) cited by him are not in point. 
We are, therefore, of opinion that the 
jurisdiction of the Court below could not 
be ousted by the agreement between the 
parties. 

As regards the finding of Issue No. 3, 
the reasons given by the Court below in 
support of it are untenable. The defend¬ 
ants plea that the £ accounts were not 
ready is on the face of it true. To purchase 
ana supply hunareds of tons of Ghee, Gur 
and Siuar, they must have made numerous 
transactions with a large number of per¬ 
sons at different places, and must have 
expended lacs of Rupees thereon, and, 
therefore, it was not possible for them to 
complete accounts 01 all these transactions 
and calculate net profits within the time 

(I) I5W.R. 34 j. 

(a) 5a Ind.Cas. 684 at p. 6851 17 A. I,. J. 106 8j 
I U. P. I«. R; (A.) 1871 4a A. 70. 
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et their disposal before the institution 
of the suit. The lower Court says in its 
judgment that the point in dispute between 
the parties was whether the accounts 
were ready or not and that the defendants 
refused to refer this point to arbitration. 
But they asked the plaintiff to inspect 
their account-books and see for himself 
whether what they stated was true or 
not. There is nothing to show that iu 
reply to the defendants’ letter of 20th 
April the plaintiff wrote back to say 
that he wanted to refer to arbitration 
the question whether the accounts were 
reaay or not, The plaintiff made no 
allegation which the defendants denied 
and, therefore, the latter were justified 
in telling him that there was no point in 
dispute between them which could be 
referred to arbitration. 

The next question is whether the suit should 
be stayed and the parties directed to have 
recourse to arbitration according to clause 
14 of their agreement. As more than 
2i months have now elapsed since the 
institution of the suit the accounts must 
have been completed during this periol 
ana the oerendants must now be in a 
position to tell what has been the amount 
of their net profits, if any. We are, there¬ 
fore, of opinion that the suit must be stayed 
and the parties directed to appoint arbi¬ 
trators to examine the accounts and fina 
out therefrom the amount 01 net profits 
if any, and award to the plaintiff the amount 
due to him. Accordingly we accept the 
appeal, set asiue the judgment and decree 
of the Court below and remanu the case 
to be dealt with as stated above. Tne 
Court-fee stamp on the memorandum 
of appeal to be refunded. Other costs 
in this Court to be borne by the parties. 

N. h. Appeal accepted. 

NAGPUR JUDICIAL COMMISSIONER'S 

COURT. 

Miscellaneous Appear fto. 8-B of 1923, 

August 15,1923. 

Present: —Mr. Prideaux, A. J. C. 

Musammat TULSAI —Applicant— 

Appellant 

versus 

Musammat TULSAI—Non-Applicant— 

Respondent. 

Guardians and Wards Act {VIII of 1890 ), 


ti9*3 

ss. 47, 48 — Order fixing maintenance and eduea n 
ti°n allowance of ward—Appeal, whether lies. 

No appeal lies from an order on a guardian¬ 
ship application fixing the amount to be paid 
by the guardian of the property for the main¬ 
tenance and education of the ward. 

Gopammal v. Srinivasa Iyengar, 27 lad 
Cat. 921; 28 M. L. J. 96, followed. 

Appeal from an order of the District 
Judge, Akola, dated the 24th February 
I 9 2 3 » in Miscellaneous Case No. 16 of 1922. 

Mr. V. G. Tambe, for the Appellant. 

Mr. A. V. Khare, for the Respondent. 

JUDGMENT. —The guardian who has 
been appointed by the District Court should 
have been made a party to this appeal, 
but the point is really i nmaterial for I in¬ 
tend to dismiss the appeal. It is clear from 
the record that the present appellant is an 
unfit person to be appointed the guardian 
of her minor sons' property. She has 
in the past been immoral and has spent 
the mmor's money in wandering about 
the country to get away from her village 
for her delivery for an illegitimate child. 

It is also clearly established that she has 
been mismanaging and wasting the minor’s 
estate. Under these circumstances, the 
D.strict Judge was clearly right in not 
entrusting the further custody of her minor 
son's property to her. 

It is here argued that the maintenance 
ordered by the D st ict Judge, namely, 
Rs. 25 a month, for the maintenance of 
herself and her two children is insufficient, 
but no appeal lies from an order on a guaf- 
diansh p application fixing the a iount to 
be paid by the guardian of the property 
for the maintenance and education of 
the ward: See Gopammal v. Srinivasa 
Iyengar (1). There is nothing to prevent 
the guardian or the present appellant 
applying to the District Judge to increase 
the monthly allowance should circumstances 
exist to make this desirable. This appeal 
fails and is dismissed with costs. The 
appellant to ^ bear the respondent’s costs. 

I fix Pleader's fee at Rs. 20. 

o. r. d. Appeal dismissed. 

(1) 27 Ind. Caa. 921] 28 M. L. J. 96, 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 89 of 1921. 

July 5, 1922. 

Present : —Mr. J slice Sulo 1 man. 
CHHAJ J U and others—Defendants — 

Appellants 

versus 

. GOKUD— Plaintiff—Respondent. 

Registration Act (XVI of 1908), s. 17— Docu¬ 
ment affecting property worth over Rs. 100— Family 
settlement — Compromise—Property affected exceed- 
ing Rs. 100 In value — Registration compulsory 
—Rea judicata— Re present alive suit, decision in, 
whether operates as res judicata. iAi 
A document which purports or operates to 
create or extinguish any right or interest in im¬ 
moveable property worth Rs. 100, even though 
it records a family settlement or compromise, 
is coinpulsor ly registrable, and, unless registered, 
has no binding effect. , 

Jagrani v. Bisheshar Dube, 35 Ind. Cas. 7011 
38 A. 366; 14 A. L. J. 449 (F. B.), relied on. 

A suit instituted in the interests of »n estate 
and for the benefit o not only the plaintiffs, but 
all persons who come to succeed after them, is a 
representative suit, aud the decision arrived at 
therein, in the absence of any fraud or collusicn, 
is binding on subsequent reversioners aud operates 
as res judicata, [p. 595, col. 1.] 

Risa. Singh v. Balwant Singh 48 Ind. Cas. 553; 
4° A 593 ; 45 I- A. 168; 28 C. L J. 519; 2 4 M. L. 
T. 361: 9 L W. 52; 23 C W. N. 3? ,; (1919) M. W. 
N. 155; 16M. L J. 59 7; 21 Bo n. L. R. 5.1 (P. C ) 
and Kesho Prasad Singh v. Sheopargish Ojha t 

64 Ind. Cas. 248; 19 A. L J. 7491 3 U. P- L. R. 

(A.) 117; 44 A. 19; (1922) A. I. R. (A ) 301, relied 
on. 

Naraln Singh v. Raj Kumar Singh, 66 Ind. 
Cas. 62; (iJ22j A I. R. (A.) 217; 44 A. 428; 20 A. 
I4. J . 251, distinguished. 

Second appeal against the decree of the 
District Judge, Meerut, dated the 2nd 
September 1920. 

Mi. A'. N. Kciiju, for the Appellants. 
Mr. P. L. Bernerji, for the Respondents. 

JUDGMENT. —This is a defen ,an + ’s ap¬ 
peal arising out of a suit for recovery ot 
possession ot a one-tuir (l share of 49 b ghas 
and old lana. Tue ph intiff claimed to 
be entitled to the property on tue death 
01 his mother ana aunt, Baurya and Kirpya, 
daughters of Pirthi, the bst male owner. 

On belis If of the defendants it was plea ed 
that the pbintiff was bound * y a family 
settlement arrived at between the cefenj- 
ants and the ladies and tuat the claim 
was also barred by the principle of r-s 
judicata In consequence of n previous liti¬ 
gation. 


Pirthi, the bst male owner, diet some 
22 years ago aul his widow, Musammat 
Shibya, succeeded to the estate. She died 
in 1910. On her death an application 
for mutation of urines was made in the 
Revenue Court by Musammat Bhurya and 
Kirpya, the two daughters of Musammat 
Shibya, which was opposed by Chajju, 
defendant, on the allegation that he was 
the adopted son of Musammat Shibya. 
The matter remained pending in the Re¬ 
venue Court for a long time and, ultimate¬ 
ly, on the nth October 1911, a compromise 
was filed in that Court, under which two- 
thirds of the properties went to the two 
(laughters in equal shares and the remain¬ 
ing one-third to Chhajju and other colb- 
terals. Mutation of names followed ac¬ 
cordingly. Very soon after this compro¬ 
mise, n?mely, on the iSth of June 1912, 
M usamnutl Bhurya and Musammat Kirpya 
institute 1 a suit iu the Civil Court to re¬ 
cover possession of the one-third share of 
tjie properties which had gone to Chhajju 
an t others, on the allegation that the pre¬ 
vious compromise was not binding ou them. 
In t..e plaint, as origin*Uy filed, ti.ere was 
no relief asked tor os to the cancellation 
of trot compromise. Tue Court of first 
instance threw out the suit on the technical 
ground tnat the plaint was defective. On 
appeal the plaint was ordered to be amend¬ 
ed, and a relief for the cance lation W85 
aacied, ana the case reman^eci for disposal 
on tne merits. On the 24th ot March 
1914 the Court of first instance dismissed 
tue suit, holding that the ladies could not 

avoid tue previous compromise. Tuisdeciee 
was affirmed in appeal by the District 
Judge and by the High Co rt on ti e 13th 
of April 1916. Tue result was, that Chhajju 
ana otuers remained in possession of the 
one-tnird share of the estate of Pirthi, 
ana a suit brought to recover possession 
of it by Pirtlii's daughters stood dismiss¬ 
ed. Both tue daughters have since diea. 
Gokul, tne present plaintiff, who is the son 
of Mu am nat Buurya has instituted the 
present suit to recover possession of the 
one-tuird share Which haa passed out 
of tne estate. This suit has been decreed 
by both tue Courts below. 

In appeal two points have been raised 
before me: fi) tuat the present claim is 
barred by the principle of res judieata ami 


3S 
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(2) that, in any case, th.e previous compro¬ 
mise was a family settlement ami was bind¬ 
ing on the plaintiff. 

It would be convenient to dispose of the 
second point hist. If the question of res 
judicata does not arise then, in my view, on 
the iiudiugs recorded by the learned Dis¬ 
trict Judge, the compromise cannot be held 
to be binding on the plaintiff. In the first 
place, there is a finding by the lower Appel- 
latte Court that this really did not amount 
to “a genuine family settlement. ” In 
the next piece, he has held that this com- 
pormise could not bind the ladies nor the 
plaintiff for want or legislation. This 
latter view is supported by th.e Full Bench 
ruling in the case of fagrani v. Bisheshar 
Dube ^i) in which it was lielu that a do¬ 
cument which purports or operates to create 
or extinguish any right or interest in im¬ 
moveable piopertv worth Rs. ioo, even 
though it records a family settlement, was 
compulsorily 1 egistrable. I am, therefore, 
of opinion that, if the present claim is not 
barren by the principle of res judicata then, 
on the findings, the compromise cannot 
bind the plaintiff. Tue principal point 
for determination, therefore, is the plea 
of res judicata. The former suit was 
instituted by the ladies to recover posses¬ 
sion of a part of the estate which 
was in the wrongful possession of Chlia]ju 
and others who were claiming a paramount 
title in themselves. The suit obviously 
must be deeme 1 to have been instituted 
in the interest of tl e estate and for the 
benefit of all the persons who might come 
to inherit it thereafter. The two ladies 
represented the estate for the time being 
and It w* s their duty to raise all the ground 
of attack which would entitle them to 
recover possession of the estate. If they 
failed to raise any such ground, or if 
they raised it and it was not accepted by the 
Court, the decree nevertheless would be 
final. It is not suggested anywhere that 
the former decree had been obtained by 
collusion or fraud. The suit being, 
in my opinion, a representative one 

the decree would bind not only 
the laaies who were the plaintiffs in 
the suit but all subsequent suc¬ 
cessors to the estate. It has, liowevei, 

(1) 35 Iud, Cas. 701; 38 A. 3C6J 14 A. I,. J ; 449 

Fj B.)i 




been strongly contended by the learned 
Vakil toT the respondent that that forme 1 , 
suit was brought in the personal capacity 
of the ladies anl for their own benefit, 
inasmuch as their main object was to get 
the compromise cancelled in which they had 
entered, into, and that such a suit was really 
not a representative suit. It is further 
contended that the defendants at that time 
were in the position ol transferees from 
these ladies and a decision arrived at between 
the ladies and their transferees could not 
bind the present plaintiff who was not 
claiming title through them but claiming 
In Ids own right. But, as was observed 
by their Lordships of the Privy Council 
in the case of Khunni Lai v. Gobind Krishna 
Naraln (2), the property' which is acquired 
by persons unaer a compromise based 
on the assumption that tl ere was an an¬ 
tecedent title of some kind in themselves 
which was acknowledged and defined by 
an agreement, is not the same thing as an 
alienation by limited owners in their favour. 
Chhajju and others did not acquire any 
title from the two ladies, but, on the other 
hand, they in compromise of an independent 
claim acquired a portion of the properly. 
They cannot, therefore, be treated as mere 
transferees r rom those ladies. The.learned 
Munsif in the former case had dismissed 
tl e suit for possession on the ground that 
the compromise had not been obtained 
unler any undue influence, mistake of law 
or fact, an' was in fact valid. The mere 
fact that the la- ies at that time did not 
raise the plea that the compromise was 
not bitJuing on them for want of registra¬ 
tion cannot nulify the effect of that aecree. 
Even if that suit had been dismissed on 
the ground of personal estoppel against 
the ladies, it seems to me that the adjuaica¬ 
tion would still be final. In the case ol 
Risal Singh v. Balwant Singh (3), their 
Loraships of the Privy Council held a decree 
dismissing a widow's suit on the ground 
of personal estoppel as binaing on subse¬ 
quent reversioners. If the previous sul 


(2) 10 Ind. Cas. 4771 33 A - 35&1 3 s /• A ' J{ 

15C. W. N. 545J 8 A. b. J. 552; 13 C. b. J- 5751 
13 Bom. b. R. 427- 10 M. b- T. 25J (191*) 1 
W. N. 432; 21 M. L. J. 645 (P- C.). . rAjt . 

(3) 48 ]nd. Cas. 55 I 4° A - 5931 45 A * 

28 C. L J. 5191 24 M. b. T. 3O1J 9 b. W. 3*123 £ 
Wi N; 326; (1919) M. W» N. 1551 i*> M. L. J- 5971 
2x Bom? I<. R. 5 11 (P* Cv)- 
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was a sail instituted in the interest of the 
estate and. for the benefit of not only the 
ladies but all the persons who may come 
to succeed after them, then it must be 
deemed to have been a representative suit, 
and if it was si ch a suit then the decision 
arrived at in that litigation, in the absence 
of any fraud or collusion, would operate 
as res judicata. This was the view accepted 
in the Full Bench case of Kesho Prasad 
Singh v. Sheopargash Ojha <4). The learn¬ 
ed Vakil for the respondent has strongh 
relied on the case of Narain Singh v. Raj 
Kumar Singh (5), in which it was held 
that a previous compromise decree between 
an adopted son on the one hand an 1 certain 
other claimants on the other was no bar 
to a subsequent claim raised by the adopted 
son. That case, however, is clearly dis¬ 
tinguishable because in that case a com¬ 
promise decree c.id not stand on any higher 
footing than the compromise itself". There 
wrs really no adjudication by the Court 
and a question of res judicata in that case 
did not arise. The learned Judges were 
of opinion that, under the circumstances 
of that case, the compromise was not a 
settlement of any bona fide family dispute 
and as such was not binding on the plaintiff. 
In the present case 1 have already said 
that if it were nol for the decree "in the 
previous suit which was obtained after 
a fair fight, the compromise would not 
have been binding on Ihe plaintiff. 

The result, therefore, is that I allow the 
appeal, set a sine the decree of the lower 
Appellate Court and dismiss the suit with 
costs in all Courts. 

Appeal allowed. 

w. C. A. 

T Ind * CaSl 2 4 8 «' 19 A - b. J. 7491 3 u. P. 

b’*- ( A J “71 44 A. 19; (192-) A. I. R. (A.) 301. 

( 5 ) 66 Ind Cas. 621 1922) A. I. R. (A.) 2171 
44 A. 428J 20 A. L. J. 251. ' 
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COURT. 

Miscellaneous Civil appeal No. 13 of 

1923. 

July 7,1923. 

Present:— Mr. Prideaux, A. j. C. 

Musammat aHILYaBaI—Non-appli¬ 
cant—appellant 
versus 

Musamtnat VITRaBaI and another— 
Applicants—Respondents. 

Guardians and Wards Act ( VIII of 1890), 
J- 39 (b)— Guardian, appointment of — Person resid¬ 
ing outside jurisdiction of Court, whether eligible 
for appointment. 

There is nothing in the Guardians and Wards 
Act to prevent a Court from appointing as guardi¬ 
an a person who ordinarily resides outside the 
limits of its jurisdiction. 

Asghar Ali v. Amina Bcgam, 24 Ind. Cas. 
59 ', 36 A. 280; 12 A. L. J. 392, dissented from. 

Application for stay of the execution 
of an order of the District Judge, Wardha 

dated tl e 16th April 1923. 

Air. M. R. Bobde , for the Applicant. 

ORDER. —This is an application to stay 
execution of tie District Juoge, Wardla’s 
order dated the 1fitl1Ap.il 19-3 regarding 
the guardianship of two minors, Vital aged 
eleven and his sister Kimala aged six. 
lie first applicant in the case, Musammat 
Vitha Bai, is a real sister of the minor 's fatter^ 
The second apj lie?iff is the son of the first. 
These, who are residents of Bombay, have 
been appointed joint guardians ff f J e per ¬ 
sons of the minors with permission to take 
them to their home near Bombay. The 
case is mw under appeal in this’ Court. 
It being fixed for the 19th September for 
hearing applicant with the records. One 
application to stay execution of the order 
having failed, this is tie second. The 
ground urged is that it is against the pro¬ 
visions of the Guardians and Wards Act 
to appoint guardians residing outside the 
Court's jurisdiction. I am referred to sec- 
tion 39 W which lays down that a Court 
may remove a guardian who ceases to 
reside within the local limits of the juris¬ 
diction of the Court. The Act does not 

say must remove such guardian, and nothing 
in the Act itself has been shown me prevent¬ 
ing the appointment of a i>erson ordinarily 
residing outside the limits of the Court's 
jurisdiction. It is conceivable that in many 
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cases no proper objection could be raised 
to such a course. I am a 1 sc referred to 
Asghar Ah v. Amina Began (1) which 
lays down that the Guardians and Wards 
Act, 1890 contemplates that an applicant 
for guardianship should reside within the 
jurisdiction of the Court to which he mace 
the application. With due respect, I deubt 
the correctness of the dictum above referred 
to. Under- the peculiar circumstances ol 
the present case, namely, that the present 
applicant apparently is no relation of the 
minors and that she is a prostitute by 
profession, I see no reason to stay execu¬ 
tion of the District Court’s ordei. I decline 
again to stay it. 

G. R. D. Order accordingly. 

(1) 24 Ind, Cas. 59; 36 A. 280; 12 A. L. J. 

392 . 


ALLAHABAD HIGH COURT. 

Second Civil Appeal ho. 868 1921. 

December 5, 1922. 

Present: —Mr. Justice Stuart. 

Musammat DURGa and another— 
Defendants—appellants 

versus 

BABU RAM and another — 
Plaintiffs—Respondents. 

Licensor and licensee—Licensee in possession — 
Denial oj title of grantor, effect of. 

A licensee in possession does not, like a tenant, 
by denying the title of the grantor of the 
license, forfeit the license and Lecome lialle to 
ejectment. 

Dharam Kunwar v. Fakira, A. W. N. (icoi) 157 
and Ahbar AH Khan v. Si.ah Muhammad, 
40 Ind. Cae. 443; 39 A. 621; 15 A. L. J. 592, 
followed. 

Second appeal from a detree of the 
District Judge of Farrukhabad, dated 
the 12th July 1921. 

Mr. Durga Prasad, for the Appellants. 

Messrs. G. Agarwala and Gulxanlal, for 
the Respondents. 

JUDGMENT. —On the findings of both 
the* Courts below, Musammat Durga and 
Si a Ram are the licensees of a certain 
piece of laud in farrukhabad town upon 


which a kacha puckk.z house has been 
constructed, and the plaintiffs are the 
licensors of that laud. In a pievious suit; 
Durga denied the plaintiffs title 
S a Ram d d not. D.irga als < executed 
a usufructuary mortgage, under which, 
however, possession was not given. The 
plaintiffs then sued for a declaration that 
the usufructuary mortgage was in¬ 
operative against their title to the lard 
and for the ejectment of the defendants. 
The Trial Court granted them a decora¬ 
tion that the usufructuary mortgage 
was inoperative and that Durga had lost 
her right to residence but refused eject¬ 
ment. 

• 

The lower Appellate Court granted both 
reliefs. The defendants apj^eal here. 

It is quite clear that the defendants, 
Durga and S;'a Ram, are licensees. Apart 
from the fact that S'a Ram never del ied 
the plaintiff’s title, it is settled law in this 
Court that a licensee in possession does 
not, like a tenant, by denying title of the 
grantor of the license, foifeit the license 
and beco 1 e liable to ejectment [Dharam 
Kunwar v. Fakira (1) and Akbar Alt 
Khan v. Shah Muhammad (2)]. So there’s no 
case for ejectment. I do not agree with the 
appellants that Musammat Durga did not 
deny the title of the plaintiffs. I think 
she did. It is to be noted that the plaint¬ 
iffs did not sue for ejectment by revoca¬ 
tion of license. Had tlie} r done so, the de¬ 
fence ra ; . c ed under section 60 of the Ease¬ 
ments Act would lave been material. 

As a result, I set aside tl e deciee cf tl e 
lower Appellate Couit and uphold tie 
decree of the Ieained Munsif only so far 
as it awards a declaration that the moit- 
gage cannot operate against the inteiests 
of the plaintiffs. The suit for disposses¬ 
sion of Di rga and S a Ram is dismissed, 
The plaintiffs will pay their own ccsts 
and those of Durga and Sa Ram in this 
Court and the Courts below. These 
costs will include in this Court fees 
on the higher scale. 

w. c. A. Appeal allowed. 

(1) A. W. N. (1901) 157. 

(2) 40 led. Cas. 4431 39 A. 62ij 13 A. 1 . J. 59 ** 
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ALLAHABAD HIGH COURT. 

.Second Civil Appeal No. 427 of 1921. 

December 11, IQ?2. 

Present. —Mr. Justice Stuart. 
SHAMBHU DYAL SINGH and others — 

Dependants —Apfeixants 
versus 

IS W A R SARAN and others—Plaintiffs 

—Respondents. 

Hindu Law — Joint family—Decree against 
father—Execution against joint family estate, whe¬ 
ther allowable—Partition subsequent to "3 decree — 
Creditor, rights of, whether affected. 

Where a simple money-decree is passed against 
the father and manager of a joint Hindu family, 
it can be executed against the whole of the es¬ 
tate and operates against the interests of the 
sons. Any partition of the property subsequent 
to the date of the decree would not affect the 
creditor’s rights against the joint family property, 
which rights would be the same as on the date 
on which the decree was passed, and would not 
be affected by subsequent actions of the members 
of the family, fp. 599, cols. 1 & 2.] 

Sripat Singh Dugar v. Prodyot Kumar Tagore, 
39 Iud. Cas. 252; 44 I. A. 1; 32 M. L. J. 133; r 5 
A. L. J. 147; (1917) M. W. N. 193; 21 C. W. N. 
442; 25 C. Tv. J. 220; 21 M. L. T. 222; 19 Bom. 

Iv. R. 290; 44 C. 524 (P. C.), followed. 

Sahu Ram Chandra v. Bhup Singh, ”39 Ind. 
Cas. 2So; 39 A. 437; 44 I. A. 126; 21 C. W. N. 698; 

1 P. L. W. 557; 19 Bom. L. R. 498; 26 C. L. J. 1; 
33 M. Iv. J. 14; (1917) M. W. N. 439; 22 M. L. T. 
22; 6 Iv. W. 213; 15 A. Iv. J. 437 (P. C.). distin¬ 
guished. 

Secou l appeal from the decision of the 
Additional District Judge, Gorakhpur, 
dated the 20th November 1920. 

Mr. A. Haider, for the Appellants. 
Mesr.rs. K. N . Katju, Jang Bahadur La! 
and 5 . P. Smha, for the Respond nts. 

JUDGMENT.—The facts of the litigation 
out of which ti.is appeal arises afforci 
some indication of the bare ness of the 
way 01 the c.ecree-holder in In-ia. 'Ram 
Rich pal Singh is the father of two 
sons, Shambhu Dayal Singh end 
Girja Dayal Singh. They were members 
of. a joint Hindu family governed by the 
Mirakshara Law. Shambhu Dayal Singh 
was born about 1908, Girja Dayal Singh 
was born about 1910. Before they were 
born, the father, Ramrichpal Singh, com¬ 
mence.’. borrowing money from the Kayasth 
Tra ing Company, Gorakhpur. [He conti¬ 
nued borrowing money and in 1913; when 
Shambhu Daval Singh was five ana Girja 
Dayal Singh was three, he-executed a promis¬ 
sory-note for Rs. 2,028, and in 1914 executed 
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a secon l promissory-note for Rs. 350 in 
favour of the same Company. In 1916 
the Company obtained a decree on the 
first promiss ry-note an-, sold the tiecree- 
holaei’s rights un'er that decree together 
with this secon • promissory-note toMunshi 
Cuhotu Lai. Munshi Chliotu Lai subse¬ 
quently obtained a decree on the second 
promissory-note later. Both decrees were 
against Ramrichpal Sineh alone, lie being 
the executant of the promissory-notes 
in question. In execution of the first 
decree Munshi Chhotu Lai attacl.ed certain 
property in 1918. Shambu Dayal Singh, 
aged ten, an l Girja Dayal Singh,agea eight, 
objected in execution proceed.iiigs that 
two-thirds of the property so attached 
was not liable to attachment under the 
decree tor the following reason :— 

Their allegation was that they and their 
father were members of a joint Hlhau 
family, and that in the year 1916 after 
both the decrees had been passed against 
their father they, the elder, then being eight, 
and the younger, then being aged six, had 
separated from their father by means of 
a partition r.ecree wl ich 1 ad been obtained 
not in the Gorakhpur District where they 
res'ded and where the property under 
attachment is situated, but in the Fyzabad 
District under the jurisdiction ol the Judi¬ 
cial Commissioner of Oudh. Their plea was 
accepted in 1918 by the Court executing 
the first decree ano a two-thirds share of tl e 
property in question was exempted from 
attachment accordingly. Within a year 
o f the success of the plea of Shambhu 
Di yal Singh, an'. Girja Day r al Sineh, Munshi 
Chhotu Lai instituted a suit in the Court 
of the Subordinate Judge of Gorakhpur 
for a relief which must be examined rather 
closely. The relief which he sought was 
for a declaration that the decree of the 
20th December 1916 passed by r the Fyzabad 
Court was invalid; secondly, for a reversal 
of the order passed in execution on the 
27th July 1918 declaraing two-third’s 
of the property not liable to attach¬ 
ment, *nd, thirdly, for a deda'retion 
that the whole of certain family property 
was liable to “ attacl merit ain * sale in 
execution rot only "of 'the fir^t dedffee 
but of 'five second decree, atifl, as far 
as I can gather, he also desifeci thrit the 
two-thirds share of the property already 
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Hon of boi]i decrees. Upon the facts be- 
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tore me it does not appear that lie has as 
yet put the second decree into execution. 
Ip the meanwhile, the situation l as be¬ 
come further complicated by the fact that 
Ramrichpal Singh has become an insol¬ 
vent. The Receiver was added as a party 
to the suit. 

|The learned Counsel who represents 
the plaintiff in this appeal 1 os said that 
all that the plaintiff wishes is for a declara¬ 
tion that both these d ecrees bind as much 
joint family property as is at present in 
the hands of Shambhu Dayal Singh and 
Girja Dayal Singh and ihat he wants 
nothing more. The plaint might have 
been drafted more artistically. It. however, 
in my opinion, suggests that that is the 
actual relief which the plaintiff desired from 
the beginning . In respect of the lather's 
property, such as it is, he can of course 
only obtain such satisfaction as the Re¬ 
ceiver can give him and what he clearly 
now desires is that he slmll be at liberty 
to execute both his decrees against the 
joint family property which lias come 
to the sons, and which is not in the l ands 
of the Receiver. The Trial Court ( ecided 
that the promissory-note of 1913 was 
executed in satisfaction of antecedent 
debts an<\ that the whole of the joint family 
property was thus liable under flic decree 
passed upon it. It held that the second 
promissory-note had not been executed 
in lieu of antecedent debts or for legal 
necessity a no that, therefore, the joint family 
property was not liable under the r.ecree 
passed upon it. It gave relief accord¬ 
ingly. The learned Second Additional Dis¬ 
trict Juage in a careful and reasoned judg¬ 
ment on an appeal by the defendants and 
a cross-objection by the plaintiff decreed 
the whole relief for which the plaintiff 
had prayed. The present appeal is pre¬ 
ferred by the two minor children, Shambhu 
Dayal Singh and Girja Dayal Singh. Be¬ 
fore I discuss the grounds taken in the 
Memorandum of Appeal it is necessary 
to go back to the original pleadings, and 
it Si to be noted, that not only are the 
reliefs sought completely separate but 
that in two Instances they depend upon 
separate causes of action. The first relief 
Is for a declaration that the decree parti- 


tlonfng the property between the father 

ana the two sons which was passed by 

the Court of Fyzabad is Invalid as against 
the plaintiff. The second relief for a 
reversal of the order in execution exempt- 
fng H e sons' property, l s clearly based 
on O. XXI, r. 63 and the cause of action 
there arose upon the order exempting 
that property which was passed on the 
27th July 1918. (The third relief, however 
for a declaration that other property held 
by the present appellants is liable 
in execution the first decree and 
that that other property and tht 
property already exempted are liable 
in execution of the second decree, 
is based not upon the oraer of the 27th 
July 1918 but upon the denial of the plaint¬ 
iff s rights to execute against such property 

which was implied in the objection filed 
in 1918, upon which the order of the 27th 
July 1918 was passed. There were, thus; 
three c'.eclarations sought and a Court- 
fee of Rs. 30 should have been paid and 
only Rs. 20 were paid but that error can 

be corrected now. 

I shall now take the grounds of appeal 
in order: 

The first ground is, that the suit D barred 
by limitation. Tiie suit is certainly not 
barred by lim tation in respect to any of 
the three reliefs. It was instituted in 
toarch 1919. The partition decree of the 
Fyzabad Court was passed on the 23rd 
October 1916. The plea that Shambu 
Dayal Singh and Girja Dayal Singh were 
in no way liable was not put forward till 
1918 aud the order in the Execution Depart¬ 
ment was not passed till the 27th July 
1918. The period of lim tation in respect 
of the third cause of action was one year, 
and the period of limitation in respect of 
the other t wo causes of action was not less 
than three years. 

The next point taken is, that the suit is 
barred by the provisions of section 16 (2) of 
Act III of 1907. It certainly is not 
go barrel for two reasons. In the first 
place, the reliei sought, as I read it, in res¬ 
pect to property was against Shambhu 
Dayal Singh and Girja Dayal Sirgh only. 
Their father was joined as a necessary 
party, but no relief was actually sought 
against him, except In respect oi the de¬ 
claration that the decree of 1916 was net 
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bln Hug upon the plaintiff. The plaintiff 
did not seek relief against any of the prop¬ 
erty which had come into the hands oi 

ihe Receiver under the insolvency pro¬ 
ceedings. further, the joining of the 
Receiver as a party would have been suffi¬ 
cient to cure any irregularity. . 

I now conie to the next point. It is, 
that the two-thirds share ol the sons in 
the family property is not liable to attach¬ 
ment an l*sale in execution of simple money- 
decrees obtained against the father. wc 
here have to differentiate the two promis¬ 
sory-notes. Tie promissory-note for the 
large amount, Rs. 2,028, has been found 
bv both the Courts to have been executed 
bv Ramrichpal Singh to discharge ante¬ 
cedent debts incurred by him. The find¬ 
ing of the iower Appellate Court on tins 
point is as follows —-“ There is abundant 
evidence to show that the promissory- 
note dated the 22nd January 1913 wa s 
executed in consideration of several pro¬ 
missory-notes. Besides the oral evidence 
on the' point, there is the certified copy 
of the lelger of the Kayasth Trading ana 
Banking Corporation, Limitej, Gorakhpur, 
the original creditors, from whom Mi-nsl 1 
Ch.hotu Lai purchased the decree. I 
fin l the issue in favoi r of the respondents. 
The issue (which he elsewhere calls the 
point) was whether the lower Court was 
tight in holding that the promissory-note 
dated, the 22 na January 1913 on which 
the earlier aecree was passes was supporled 
by antecedent c.ebts. Ti is finding is 
a conclusive finjing which connot be con- 
testea in second appeal. The first pro¬ 
missory-note was executed in lieu of 
antecedent del ts due from the ma'a’.er 
of a joint Hi null family. So the appeal 

must fail upon that point. 

But in the case of the seconl promis¬ 
sory-note which was executed only for 
Rs. 350, on the facts, there were no ante¬ 
cedent debts and no legal necessity is es¬ 
tablished. The lower Appellate Court has 
here found that the aecree was passed 
upon the basis of that note bet ore an> parti¬ 
tion had taken place in the family. I 
agree with the learned Additional District 
Judge that, as both decrees were passed 
against the father at the time that the 
family was joint, no subsequent parti¬ 
tion could a Sect the creditor's rights what¬ 


ever they might be against the joint 
family property. His rights would bo 
against the joint family property, as it 
was on the dates on which the decrees 
were passed in his favour ami could not 
be effected by subsequent actions of the 
members of tHe family. But we have 
it that here there was no legal necessity 
and no antecedent debt. Nevertheless, 
the property in the hands oi the sons Is 
liable in execution of the decree upon the 
second promissory-note. This is clear from 
the decision of their Lordships of the Privy 
Council in Sripat Singh Dugar v. Prodyot 
Kumar Tagore (1). The words used by 
their Lordships which govern this parti¬ 
cular matter are these 

“ The property in question was joint 
property governed by the Mitakshara Law. 
By that law a judgment against the father 
of the family cannot be executed against 
the whole of the Mitakshara property, 
if the debt in respect of which the judgment 
has been obtained was a debt incurred 
for illegal or immoral purposes. In every 
other event it is open to the execution cre¬ 
ditor to sell the whole of the estate in 
satisfaction of the judgment obtained 
against the father alone." These words 
could not be clearer and they are absolutely 
comprehensive. There are no limitations, 
qualifications or reservations to the effect 
that the debt must be incurred by the 
father as representing the estate or pur¬ 
porting to be for t e benefit of the estate 
or in some capacity other than his personal 
capacity. Tne words are : “ In every 

other event it is opeutotheexecutiou creditor 
to sell the whole of the esta e in satisfac¬ 
tion of the ju ’gment obtaineu against 
the father alone"— and there is nothing 
to qualify the words “ the father alone". 
It has been argued by the learned Counsel 
for the appellants that, in view of a subse¬ 
quent judgment of their Lordships of the 
Privy Council, it must be taken 11 at the 
share of the sons in such circumstances 
can only be attached and brought to sale, 
if at that time their father is dead and 
they are made liable under the doctrine 

(1) 39 Ind. Caa. 2521 44 I. A. i| 32 M. L: Ji 
133: 15 A. h J. 1471 (1917) M. W. N. 1931 21 C. 
W. N. 442; 25 C. L. J. 220} 21 M. h. T. 222} 19 

Bom. L. R, 2901 44 C. 5 2 4 ( p * c *)* 
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Of pious duty. On the facts, here f1 e 
debts we r e not incnrre for jpe •■} o r i " 

niorpl an f' e c r .pineal ion v. K 

lie le.irne Co n<el woul,. apply cannot, 
as 1 read the decision which I have quote ' 
be attache,.. It is true that in Sahu Ram 
Chandra v. Bhup Singh ( 2 ) tlieir Lord- 
Ships of the Privy Council, less than three 
months after they had pronounce judg¬ 
ment in Srxpat Singh Dugar v. Parodyat 
Kumar Tagore fi), lai.i down flat 
"Under t]’6 Mitakshara Law j'-int familv 
propert v could not be the subject of gift, 
sale or mortgage by one co-parcener except 
with the consent, express or implied of 
all the other co-parceners, and that the 
lather in Ids capacity of manager and head 
had no power of sale or mortgage in absence 
of such consent or of family necessity or 
in payment of antecedent debts, and 
that the obligation of religion and piety 
which is placed upon sons and gran sons 
unler the Mitakshara Law to < iscl ar fr e 
their progenitor’s debts does not attach 
while |the said progenitor is alive. It 
would have been most surprising if 11 e ir 
Lordships of the Privy Council ) ad in le=s 
than three months after they had passed 
the first decision arrived at a second , e- 
clsion which m effect overrule their for¬ 
mer views. This fs what the learned Coun¬ 
sel for the appellants is arguing for. Unless 
the second decision overruled the first 
decision, the wo ds of the first decision 
which I have rea,i hold goo'. But as 
I read them, the second decision not only 
does not overrule the first decision but 
in no way.covers the same ground. The 
first decision is to the effect that once 
a simple money-decree is passed against 

fimilvtf U r n i aUa , ger of « joint Hindu 

family, that simple money-decree can 

be executed by the execution creditor 

against the whole of the estate, and will 

operate against the interests of the sons 

unless the debt has been incurred for' 
illegal or ,mm 0 r a l purp OSes . Tl Secon °, 

decision lays down an absolutely different 
proposition that joint family proper tv can- 
not be transferred by a u^ TvohS 

2i ( c. w?n? 698^1* p 8 °r w \ -137; 4 L 1, A - I26: 
498126 C L I t M r ; 557: 19 Boin - b. r. 

U'i l T YjHt T £vTA f T W - N - 

(P.£C.) # ^ w * 21 $ J 5 A. L. J. 437 


on • -e p-rt 0 f tbe manager except with 

i * e 0011 ol 01 er -paTeeners 0 r f 0 r 

4 c j l i 01 111 lament ol antecedent 

‘int b ’f J1 lr- \' a tl,e c ‘ octTlne the piois 
cut) of a Hm.ai son to satisfy pis father's 

debts can have no operation to validate 

such a transfer, S o long at any rate as the 

father is alive. But in or c ; e r to apply the 

principle of the s e con decision there must 

a transfer by the volition of the manager. 
In the previous case and in the case before 
me there was no transfer a t all. There 
was a decree for debt against the manager. 
He had transferred nothing. I am con¬ 
cerned with the executir, n 0 t a decree and 
not with a trans f er of joint family properly. 
I am unable to see that any difficulty 
arises. The two matters are complete 
and separate, one is in no way ii clude'l 
in the other. There is no advantage, in 
view of the fact that the law is laid down 
plainly by their Lordships of the Privy 
CoiDciJ.in proeee ing to discuss decisions 
of B e nc .es of High Courts upon the point. 
P .e Privy Co, mil decision states the 
law.. Tt.erefo’e, I agree with the learned 
Additional District Judge that the prop¬ 
erty ia the hands of the sons is liable 

ii execution of the decree upon the secona 
promissory-note. 

I he fourth point taken was that some 
of the property agr inst which it is sought 
to execute the decrees are buildings be- 
long’Hg to agriculturists and occupied 
by them.. The Court below has found that 

the buildings in qust on are not buildings 
belonging to agriculturists and occupied 

by them. This point has not been pressed 
in appeal. 

'I he fifth point was also not pressed 
in appeal. 

The sixth po : nt argued, which is not 
in the grounds of appeal, was that the two 
reliefs for setting aside the order of the 
Execution Court and for a declaration 
that property' could be attached, in execu¬ 
tion ^f the sec on 1 decree could not be 
joine : in the same suit. I was iucl ned 
to think i):i.l 1.1 ere m gl t be some force 
in tii s object on, but in any c rcumstonces 
as it is not in the groi n s of appeal it 
could not prevail. However, I « o not 
think that the appellant has in any way 
been prejudiced, by omitting" to place it 
in the grounds of appeal for, on consider a- 
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tion I am satisfied that the parties be- 
in^ the same, it was open to the plaintiff 
to join all three reliefs together. 

It now remains to consiler the question 
of Court-fees. There has been some slight 
mistake here. The suil shoulc* have been 
instituted on a Court-fee of Rs. 30. As 
the lower Court granted only two reliefs 
out of three, the fee in appeal should have 
been Rs. 20 anu the cross-objections should 
have been on a stamp of Rs. 42-12-0. Only 
Rs. i) were paid in respecl of the cross¬ 
objections. The Court-fee in this Court 
on the appeal should have been Rs. 30. 
Now, tl ere has been a deficiency in the 
Rjrst Court of Rs. io by the plaintiff; there 
has been a \ deficiency of Rs. 32-12-0 in 
the second ' Court by the plaintiff; and 
there has been a deficiency of Rs. 20 in 
this Court by the appellants. I dismiss 
this appeal with costs. Tne result is that 
the plaintiff con put his decree into execu¬ 
tion, but before he can put his decree 
into execution he must ni ke up a defi¬ 
ciency of Rs. 52-12-0. Tne decree will 
not issue from this office until he has made 
up tuis deficiency. 

w. c. a. Appeal dismissed. 


PATNA HIGH COURT. 

Appeal from Appellate Decree No. 1068 

of 1921. 

April 17, 1923. 

Present : —Justice Sir John Bucknill, Kt. 

BARIO SANTHAL and others— 
Plaintiffs—Appellants 

versus 

FAKIR SANTHAL—Defendant— 

Respondent. 

Chota Nagpur Tenancy Act ( VI of 1908), s. 46 
—Surrender of holding by tenant for consideration, 
validity of. 

It is open to a tenant to surrender his holding 
which is amenable to the provisiors of the Chota 
Nagpur Tenancy Act, to his landlord for a pecu¬ 
niary «'onsideration, and such a transaction does 
not amount to a transfer in contravention of 
the provisions of section 46 of that Act. [p. 602, 

COl. 2.J 

Trilochan Panda v. Dinabandhu Panda, 44 

3 X 7 I 3 P- L- J* 88 at p. 90, Jaitam v. 

G ?a f T a ">AZ Cas. 32; 14 N. h. R. 125, 

Abdul Majid ▼. Hmickaran HaltUr, 53 Ind. Cas. 
17, relied on* a 


Appeal from a decis on of the District 
Judge, Manbl 11m. dat-d the 14th April 1921, 
revi rsing a decision of the Munsif, Chai- 
basa, dated the 13th November 1920. 

Mr. A. B. Mukherji, for the Appellants. 

Mr. N. N. Sen, for the Respondent. 

JUDGMENT.— This was a second appeal 

from a judgment of the District Judge 
of Manbhum, dated th« 14th April 1921 
by which lu reversed a decision of the Mun- 
sif of Chaibasp, dated the 33th November 
of the preceding year. The point which 
is now brought up before me is a very simple 
one, and, so far as I can see, appears to be 
substantially covered by authority. Tile 
first throe plaintiffs (who are the appellants) 
were three sons of one Jujhar Santhaland the 
fourth plaintiff was the sou of another 
but deceased son of the same man. Thev, 

90 9 

according to their plaint, had two 
cousins, one named Gopal and the other 
Singp.r Santhal. .Some years ago there 
was a partition between them of their 
family property and the land in 
respect of which this litigation has been 
instituted fell within the portion which was 
allotted on the partition to these cousins 
of the plaintiffs. Now, it is alleged that both 
these cousins of the plaintiffs, (Gopal and 
Singar Santhal), have died without heirs, 
and the plaintiffs now claim that that being 
so, they are in some way or another entitled 
to inherit the property of tlieir deceased 
relatives. They state in their plaint that 
the defendant, who, it should be men¬ 
tioned, is the landlord of the property 
which the plaintiffs' deceased cousins used 
to hold as raiyats, had dispossessed or ra¬ 
ther has unjustly cultivated the properties 
in dispute. The defendant, however, him¬ 
self in his written statement points out 
that, as a matter of fact, there had been a 
surrender by the plaintiffs' cousins to him 
of their holding, which, it may be added, 
was a holding which is amenable to the 
provisions of the Chota Nagpur Tenancy 
Act, 1908. The plaintiffs in answer to this 
have endeavoured to point out that, as a 
matter of fact, there was no real surrender 
but that what had happened had been 
that their cousins had or purported to have 
given back their holding to the landlord 
(the defendant) on account of partially 
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a very small amount of rent which was 
due to the defendant from them, but largely 
on account of money which had, so it was 
stated , been lent by the defendant to their 
cousins. Now, the Munsif came to the con¬ 
clusion that the defendant, having admit¬ 
ted that the two cousins of the plaintiffs 
had surrendered the lauds in suit in liquida¬ 
tion not only of arrears of rent but also of 
certain debts due to him which were alleged to 
have been covered by a handnote, could not 
defend the transaction in its main elements 
because it took place in contravention of 
the provisions of section 46 of the Chota 
Nagpur Tenancy Act. He says*. “It has 
been admitted by the defendant in his de¬ 
position that Gopal and Singar surrendered 
the suit lands in liquidation of their debts 
alleged to have been covered bv a handnote 
and for the decretal amount for arrears of 
rent. But the arrears of rent amounted to 
only Rs. 47 and odd annas and this amount 
was also subsequently deposited in Court 
by the plaintiffs. The evidence available 
goes to show that had this been the only 
debt, it would not have been n cess ary 
at all for the plaintiffs to telinqu J-’b the 
lands. It is obvious, therefore, that the 

relinquishment was tendered to the d. feiul- 
ant not as pradhan but as money-lender 
and the entire transaction is ? xc s ue 
only covered by a camouflage ol relinquish¬ 
ment. In accordance with the provisions of 
section 46 of the Cliota Nagpur Tenancy 
Act sale of a raiyati holding is strictly 
prohibited. The suit lands are admittedly 
raiyatl lands of Gopal and Singar. Accord¬ 
ingly the istifanama must be regarded 
as invalid in law”. He, therefore, decreed 
the suit in favour of the plaintiffs. 

The learned District Judge, however, bas¬ 
ing his view upon certain decisions which 
have been given both in this and in other 
Courts .comes to the conclusion that the view 
which the Munsif has taken is not in law 
justified. He says: “The defendant’s case 
is that Gopal and Singar had mortgaged 
their holding to him as they had incurred 
debts to the defendant amounting to Rs. 510 
to defray the expenses of the partition 
suit and that afterwards they relinquished 
the schedule ( kha] ) to liquidate this debt 
as well as 0 decree for arrears of rent obtained 
by the defendant. The Munsif held that 

this so-called relinquishment was really 
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sale and was, therefore, void according to 
section 46 of the Chota Nagpur Tenancy 
Act. The lower Court holds this view as 
the consideration for the surrender was 
liquidation of the handnote as well as the 
arrears of rent. But section 46 does not 
apply to the present case which was a 
surrender in favour of the landlord, vide 
Trilochan Panda v. Dmabandhu Panda (1), 
Abdul Majid v. HariCharan Haider (2). 
Section 46 of the Chota Nagpur Tenancy 
Act puts no bar on surrender to the land¬ 
lord. The transaction was not a sale in my 
opinion. The lower Court in drawing a 
distinction which does r.ot exist in the law 
between surrender to the pradhan q% 
pradhan and qua money-lender. The 
plaintiffs cannot,therefore, succeed on this 
point, so the suit must rail.” 

This is not the first occasion within the 
last few weeks that this point has, in a 
somewhat slightly different form, b een 
brought to my attention. In a previous 
case, in which I held that in my view I must 
follow the decisions to which the District 
Judge has referred and that in another 
case, Jairam v. Gopikisan (3). I have 
already expressed the opinion _ tha 
it is possible that this may conceivably 
result in some form of evasion being 
effected against the intention of _ the 
Chota Nagpur Tenancy Act. The decisions, 
however, seem to be clear that it is open 
to a tenant to give back his holding to 0 
to let his landlord take liis holding (i- e - 

surrender it) for a pecuniary consideration. 
In the case of Trilochan Panda y. VW# 
baiidhu Panda (1) decided in this Cou , 
Mulliek and Atkinson, JJ., state _ tli- 
a surrender is not a transfer within the 
meaning of section 46 of the Central 
Provinces Tenancies Act, 1898. In 
Act the language of the section 
very much the same as that utilize 

in the Chota' Nagpur Tenancy Act. In 
case of Abdul Majid v. Han Char an HaL 
der (2) Walmsley and Huda, J Jheld tha 

a surrender, though for consideration, 

by a tenant is operative and that the p 
visions of the Transfer of Property Act ao 
not require any registered instrumen 

44 Ind. Cas. 317* 3 p - *<• J* 88at P- 9°‘ 
K3Ind.Caf.x7. 
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evidence the surrender. The most import-* 
ant case, howeve r , (and which is tnorej 
important than these others) is that of Jal - 
ram v. Gopiklsan (3). It was there held f 
that a surrender of an occupancy holding ; 
for a consideration is not a transfer in 
contravention of the provisions of 1 section 
46 of the Chota Nagpur Tenancy Act, 1908. 

I think that, in view of these findings, 
it would be extremely difficult for me to 
contemplate coining to any other view than 
that which has been held by those learned 
Judges. Indeed, in the case which I had to 
decide the other day, Nagru Kumhar 
v. Chhugu Nath Mandal [Second Appeal 
No. 1030 of 1921], the position went 
in m3' opinion somewhat further than that 
which obtains in this case; for in that case 
fn which a similar decision was arrived 
at by the lower Appellate Court to that 
which has been arrived at in this case, 
the facts were that a third party had paid 
a consideration to a tenant as a result of 
which the tenant had agreed with the 
landlord to surrender his holding whilst 
thel andlord had agreed to re-settle the prop- 
ert3* with the person who had given the 
consideration to the outgoing tenant. It 
was, however, very difficult to see how this 
circuitous arrangement could in law be 
regarded as definitely illegal. 

I11 my opinion, therefore, this appeal 
must be dismissed with costs and the judg¬ 
ment of the District Judge upheld. 

z. k. & w. c. a. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civu, Appeae No. 765 of 1921. 

December 5, 1922. 

Present:— Mr. Justice Gokul Prasad. 
GHASI RAM— -Defendant—Appeeeant 

versus 

MALCNY CLUB, through CHlRANJI 
LA L— Pea in tiff — Re sp ond en t . 

Registration—Lease for thirty years determinable 
at will of lessor — Registration, whether necessary 
—Right of lessee. 

A lease of land purported to', be for thirty 
>cars and reserved a yearly rent, and stated 
that the lessee would racate the land in case he 


failed to pay the rent reserved or whenever the lessor 
required him to do so. The question was whether 
the lease was admissible in evidence without 
being registered : 

Held, that the lease was not for a term ex¬ 
ceeding one year, nor had the lessee the right 
to remain in possession for thirty years, as the 
lessor could on the day aucceeding the grant o 
the lease have required the lessee to vacate, and 
that, consequently, the lease did not require 
registration to render it admissible in evidence 
against the lessee. 

Second appeal against a decree of tlx* 
Sub-Judge, Aligarh, doted the 10th March 
1921, 

&Mr. Satla Nath Mukerjee, for the Appel- 
la nt. 

k Mr. Panna Lai, for the Respondent. 

JUDGMENT -This is a defendant's 
appeal arising out of a suit for ejectment 
ana recovery of Rs. 6-12 arrears of rent. 
The defence taken was that the defendant 
took a lease of the land from the Municipal 
Board on the 24th November 1898, and 
haa built ? pucea house on the lana lersea 
worth a lout Rs. 2,000 and had been in poss¬ 
ession for 22 years. It was further contended 
that the noticegiven was one notinaccor a - 
f.nce with law. The facts of the case are 
briefly as follows: The lana originally 1 . e- 
longed to Government. It was l anded 
over to the Municipal Boarj later on 
and the Municipal Board leaseu the 
disputed lana to the defendant. The 
Boaro then transferred the ownership 
to the plaintiff, the Malony Club, 
and the defendant was informed of this 
fact and continued paying rent to the Club. 
The so-called lease was for a period of thirty 
years at Rs. 4-8 a year, determinable on 
the failure of the defendant to pa} r rent 
or to give it up to the Municipality when 
require ! to do so. The plaintiff came into 
Court on the allegation that the tenancy 
was a monthly tenancy ending with the 
end of a month of the English calendar; 
that the defendant was a bad paymaster, 
and the plaintiff Club haa given him a nolice 
terminating with the end of/a month of 
the tenancy and the plaintiff wanted 
to dispossess him. The defendant plead¬ 
ed in reply that the term of his lease 
had not expired he had built a house 
worth Rs. 2,oco ana "was not liable to eject¬ 
ment. £ 

The First Court came to the conclusion 
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that the so-calleo lease aid not require 
registration ana was admissible in evi¬ 
dence and that, in any event, it a mount¬ 
ed to a license coupled with a grant an 1 was 
£s such irrevocable. It dismissed the suit. 

The plaintiff went up in appeal and. the 
learned Subordinate Judge has come to 
the conclusion that the document was 
an agreement, pure and simple, and was 
as such admissible in evidence. He further 
came to the conclusion that rent had rot 
been paid and under tic terms of 
the lease the defendant was liable to 
ejectmen'. He allowed the a 1 peal, set 
aside the decree of the First Court, and 
aecreea the plalntiffVclaim with costs. 
Tm defendant comes here in second 
appeal. Various points have been urged 
befor- me at great length, namely,, that 
the document did not require registra¬ 
tion ana that if it was inadmissible for 
want of registration it amounted to a 
U a cense couplea with a grant. The de¬ 
cision of this case has given in e anxious 
consideration. In mv opinion, however, 
it is not necessary to c iscuss H ose points 
at length for the purpose of this app-al. 
On the very words of the agreement, 
dated the 24th of November 18 8, 
the suit was bounu to succeed. Tins 
document which p«rposts to be one for 
thirty years and reserves an yearly rent of 
Rs. 4 Ssaysthftthe ciefenaant will vacate 
the la no incase 1 e tails to pay the rent 
reserved or whenever the Board, the 
lessor, lequires him to cio so. It is clear 
from this condition that the lease eoul * 
not be saia to be for a term exceeding 
one year as the Board coulc. on the very d;v 
succeeding the grant of the lease ask 
jjini to vacate the lau<'. I he lease, there- 
fore, ala not require registration. Hav¬ 
ing ’regard to the express terms of the 
lease the aefenaant had no right to re¬ 
main In possession for thirty m — 

be a hara case for the defendant but he 
1 3 himself to blame by acting on such 
a lease ana erecting a costly building on 
the land. He was luble to ejectment 
at the will of the Municipal Board and 
the plaintiff, its successor, has the same 
right. I, therefore, dismiss this appc..l 

with costs. , , , 

w c Appeal dismissed. 


MADRAS HIGH COURT. 

Ci vie Miscellaneous Petition no. 1594 

ok 1923. 

August I, 1923. 

Present:—^ i.r. Ju.st'ec Krishnan and Mr. 

Just’ce Waffaee. 

Sri Rajah BOMMADEVARa SATYA- 
N A R A YANA VARAPRASADA RAO 
BAHADUR, Z EMI A DA R OARU 

—PETITIONER 
vers us 

Sri Rajah BOMMADEVARA VEN¬ 
KATA BHASYAKARLU RAO BAHA¬ 
DUR. ZEiAUNDAR GARU,minor by 
mother and guardian VENKATALAK- 
vSHMI N A R ASIMH A YA MM A BAHADUR, 
Z E M r N D A RINI GARU—Respondent. 

Civil Procedure Code (Act V 0/1908), ss. ru, 

115 —Madras High Court—Letters Patent [Mad.), 
els. 39, 44 —Government of India Act, 1915 

(5 & G Geo. V, C. ( i). s. 107 —Single Judge, 
order of, in revision, whether appealable to 
Privy Council. 

Tinder section hi (o) of the Code of Civil Pro¬ 
cedure, read with clause 44 of the Letters Patent 
of the Madras High Court, no appeal lies to the 
Privy Council against an order of a Single Judge 
of the High Court passed in revision under section 
115 of the Civil Procedure Code and section 107 
of the Government of India Act, notwithstanding 
that such an order is a *' final order” within the 
meaning of clause 39 of the Letters Patent. 

Petition, under clause 39 of the Letters 
Patent, praying that, in the circumstances 
stated therein, the High Court will be pleased 
to grant a certificate to enable the peti¬ 
tioner herein to appeal to His Majesty in 
Council against en order of the H'gh Court 

in C. R. P. No. 361 of 1922, pre¬ 
sented against on order of the Court 
of the Subordinate Judge, Masulipatam, 
in E. A. No. 438 of 1922, (O. S. No. 18 of 
1920 on the file of the District Court, 

Kistna). 

Messrs. C. V. Ananta Krishna Iyar, for 

the Petitioner. 

Messrs. V. Rama doss d V. Kiisnna 

Mohan, for the Resfoiidciits. 

ORDER— This is an application for leave 
to appeal to the Privy Council araT.ft an 
order passed by one of us sitting as a Single 
Judge, under section H 5 of the Civil Pro¬ 
cedure Code and section 107 of the Govern¬ 
ment of India Act. That order confirmed 
the order of the lower Court and d’snrss- 
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ed the civil revision j etition filed in this 
Court. The present petitioner who was 
the petitioner in the revision petition has 
applied to us to grant him leave to appeal 
to the Privy Council. 

A preliminary objection is taken to this 
application on the ground that section 
hi, Civil Procedure Code, bars auy such 
application. Section hi says, notwith¬ 
standing anything contained in section 109, 
noappeal shall lie to His Majesty in Council, 
among other things, (<?) from the decree 
or order of one Judge of a H'gli Court 
established under the Iud an H gh Courts 
Act, 1861. This is manifestly an applica¬ 
tion for an appeal from such an order. 
It is difficult to see how the petitioner can 
escape the obstacle placed in his way by 
this section. Hs learned Vakil says, how¬ 
ever, that under section 39 of the Letters 
Patent a right of appeal is given in all 
cases of final orders or decrees of this High 
Court to the Privy Council and since the 
amendment of the Letters Patent whereby 
the right of appeal to two Judges from the 
judgment of a Single Judge sitting in Re¬ 
vision has been taken away, this order which 
w.s passed in such proceedings has become 
final and, therefore, lie contends that he 
is entitled to ask tor leave. Section 44 of 
the Letters Patent expressly provides 
that any provision in the Letters Patent 
can be altered or controlled by the legisla¬ 
tion of the Governor-General in Legislative 
Council ; and such an Act is the Civil Pro¬ 
cedure Code and when there is express 
provision in that Code, we must held that 
that provision must be given effect to even 
if it is possible to bring the case under the 
general wording of section 39 of the Letters 
Patent. In these circumstances, we have 
no other alternative but to dismiss the ap¬ 
plication with costs. 

v - N * v. Application dismissed. 

w. c. A. 


ALLAHABAD HIGH COURT. 

Second Jivil Appeal No. 784 op 1931. 

December 5, 1922. 

Present: —Mr. Justice Ryves. 

GIRJa N '.ND—Plaintiff—appellant 

versus 

His Highness the M aharaja PARBRU 

NARAIN SINGH, KASHI NARESH 
and others—Defendants— 
Respondents. 

Agra Tenancy Act (I I of 1901), s. 96, applies 
ability of —Thekadar, status of—Suit by thekadar 
under section, whether maintainable. 

The provisions of section 96 of the Agra Ten¬ 
ancy Act are meant to apply only to a uou-occu- 
paucy tenant of an agricultural holding, and not 
to a thekadar who is not such a tenant. A suit, 
therefore, by a thekadar under that section is 
not maintainable, [p. 6c6, col. 1.] 

Second appeal from a decree of the 
D.strict Judge, Benares, dated the 18th 
March 192T. 

Mr. Harnandan Prasad , for the Appellant. 

Messrs. K. N. Katju and Kuntuda 
Prasad, for Hie Respondents. 

JUDGMENT. —This appeal raises 0 
point which, so far as I know, is a novel 
one. The suit was brought in the Court 
of the Assistant Collector of Benares under 
section 96 of the Agra Tenancy Act. It 
was alleged in the plaint 11 at the plaintiff- 
had been a thekadar of Mouza Udaychand- 
pur under H. H. the Maharaja of Benares; 
that his theka was about to expire and 
negotiations were entered into between 
him and State officials for the purchase 
of a permanent lease of this mauza. It 
was agreed on behalf of the Maharaja 
that a permanent lease should be granted 
and certain sums of money were paid 
into the Treasury by the plaintiff in accord¬ 
ance with the contract. There is some 
dispute apparently as to the nature 0 f this 

payment which is described as amanet , 
or deposit. It is then alleged that the 
village was sold to defendants Nos. 2 and 3 
and that the plaintiff had previously given 
notice to defendants Nos. 2 ard 3 of the 
contract ertered irto between the Maha¬ 
raja and himself for the permanent lease* 
It was mentioned in the plaint that the 
plaintiff had applied to the Leeal Govern* 
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ment for sanction to bring a suit against 
the Maharajah to iv f peci hot performance of 
the contract, ami, on this application 
being refused, the present suit was filed 
under section 90 of the Agra Tenancy 
Act. Among other pleas taken in defence, 
it was urged (1) that no contract had been 
completed between the parties, and (2) 
tl at in any case the suit as brought was 
not maintainable. 

The Courtjof first instance upheld both 
these pleas and dismissed the suit. The 
plaintiff appealed and the learned District 
Judge of Benares lias disposed of the mat¬ 
ter in a short judgment. It held that 
section 96 did not apply to the facts of 
this case. The plaintiff is not in possession 
without a lease. He had been in possession 
under his theka and when the theka came 
to an en 1 he was ejected and never re¬ 
tained possession with the consent of 
the zemindar after the expiry of his theka. 
He, therefore, dismissed the appeal on tl is 
short point; 

In second appeal before me it is urged 
(j) t^-at this view of section 96 is errone¬ 
ous, and (2) that in any case, under the 
provisions of section 197 l 1 )* as all the 
materials weie on the record, the lower 
Appellate Court ought to have decided 
the matters in issue between the parties 
as if the suit had been properly brought 
in a Civil Court. On the first point it 
seems to me that the Court below is 
right not only on the ground that it has 
taken but also because I think that, al¬ 
though the thekedar is a non-occupancy 
tenant within the meaning of the general 
definition in section 19, that neverthe¬ 
less section 96 can apply only to a non¬ 
occupancy tenant of an agricultural 
holding, which a thekadar is not. Reading 
the whole section and looking at the 
t)im of the lease in the 'third Schedule, it 
seems to me to be dear that the section is 
meant to apply only to a non-occupancy 
tenant of an agricultural h >lding but even 
if it does apply to a thekadar , I think for 
the reason , given by the learned District 

i udge it is £nol applicable in this case, 
he section runs: 

- **A uon*occupancy tenant is entitled 


to receive a written lease fr 0 m his land¬ 
holder, and a landholder upon delivering 
or tendering to a non-occupancy tenant 
a lease consistent with the provisions 
of this Act, is entitled to receive from him 
a counterpart thereof." 

I think the two parts of this section 
must be read together so as to get at 
t:>e real meaning, and that the one is 
the converse of the other. A landlord 
is not entitled to get a counter|)art from 
his tenant until he delivers or tenders a 
lease. Similarly, it seems to me that the 
firs part of the section applies to a per¬ 
son who is in possession of the land as 
a tenant but who has not obtained a 
lease in writing. Such a person under 
the section may require the landlord 
to give him a written lease. 

On the second point I do not think sec¬ 
tion 197 can be read so as to give the 
Civil Court jurisdiction in a case of this 
kind. The obvious remedy for the plaintg 
iff was to bring a suit for specific per¬ 
formance in the Civil Court. Such a 
suit could not be brought against the 
IVjaliaraja under the circumstances of this 
case as the I^ocal Government had re* 
fused sanction. Whether it could have 
been brought against defendants Ivos. 2 
and 3 without joining the Maharaja is 
another matter which I do not tl ink 
need be considered. The Maharaja w r as 
joined as a party to this suit and it seems 
to me it was only because the plaintiff 
found that he could not bring his suit 
in the Civil Court that he tried tu obtain 
the remedy which he could have got from 
a Civil Court by bringing the suit in this 
form in the Revenue Court. As the suit 
biought by lim was not maintainable 
it seems to me tlere was nothing left 
for the learned District Judge to do but 
to dismiss the suit. I can scarcely imagine 
that it could be held that if a suit for sale 
on a mortgage, let us say, was brought 
in a Revenue Court that if the matter 
went up in appeal, the District Judge 
would be bound to go into the merits 
of the case just as if the suit had been 
properly brought in the only Court which 
had jurisdiction to try it, v*z., the Civil 

Couit. 3 


Velj 753 INDIAN CASES; 607 

MOHAMMAD QASiM V . MUNICIPAL BOARD, SAHARANPUR. 


In my opinion tie appeal fails and is 
dismisseo with costs. 

w. c. A. 

Appeal dismissed . 


ALLAHABAD HIGH COURT. 

Second Civir, Appeal No. 642 of 1921. 

November 27, 1922. 

Present:— Mr. Justice Gokul Prasad. 

PMOHAMMAD QASIM- Plaintiff- 

Appellant 

versus 

The MUNICIPAL BOARD,SAHARAN- 

PUR, AND ANOTHER— DEFENDANTS — 

Respondents. 

U. Pt Municipalities Act {I I of 1916), 96, 

97— Contract—Municipal Board, acceptance by, of 
contract as valid—Third party, whether can ques * 
Hon validity — Second appeal—New point raised for 
first time. 

Where a Municipal Board accepts the validity 
of a contract, made otherwise than as provided 
in section 96 of the U. P. Municiplaties Act, and 
lti liability thereunder, it is not open to a third 
party to challenge the validity of the contract, 
[p. 608, cot. 1.] 

A point not raised in the Trial Court and which 
requires a finding on a question of fact cannot be 
entertained if raised for the first time in second 
appeal, [p. 608, col. 1.] 

f Second appeal against a decree of 
the District Judge, Saharanpur, dated 
9th February 1921. 

J(Mr. Peary Lai Banerji, for the Appellants, 
it Mr. L. M. Banerji, for the Respondents. 

JUDGMENT. —This is an appeal aris¬ 
ing out of ? suit for restoration ot the 
yard of an enclosure to its original state 
and for recovery of a certain amount 
a# damages for the occupation of certain 
rooms in that compound by the Municipal 
Board, Te plainliff also pray;s from 
an Injunction restraining the Municipal 
Board form realisingi a certain amount 
allaged by them to have been spent 


in paving the yard wtib bricks to make 
itsanitan. It appears that the plaintiff 
has a compound in the City of Sahara npur 
in which there are 21 shops. In Aj^ril 
1917, a notice was give to the plaintiff 
by the Municipal Bom j to pave the yard 
of the compound in such a way that the 
water therelrom be properly drained and 
this was to be done by paving the 
yar a with bricks or kankar oj stone ballast. 
Later on, he was served with another 
notice directing him to pave the >ard 
as aforementioned or in the alternative 
to raise its level by putting on eaith so 
that the water might be easily drained 
away and the place might not become 
muud> by 11 >e coming in a no going out 
of the carts which come to that 
compound. The plainliff made some al- 
tempt by placing earth towards making 
the yard sanitary. This was not approved 

by the . Municipal Board who prosecuted 
him criminally. The plsintiff after that 
once more Iriea to make the yard 
bettei but this, too, did not find favour 
with the Municipality. The Municipality 
therupon gave him the last notice which 
was served on him on the 30th of May 1917, 
telling him further that if he did not com¬ 
ply with the order within three months, 
action would be taken under section 307 
of the Municipalities Act. All tl ese 
notices purported to be under section 
271 of the Municipalities Act. The plaintiff 
made no further attempt to comply with 
this notice and, at last, in April 1918, 
that is, about a year afterwards, the Muni¬ 
cipal Boara had the yard made pacca 
with bricks on edge and sent the bill 
amounting to about Rs. 315 to the plain¬ 
tiff for payment to defendant No. 2, the 
contractor who had done the work. 
The plaintiff thereupon brought the pre¬ 
sent suit.. The Municipal Board contend¬ 
ed in defence that they were justified 
in the action which they took and that 
their contractor, the defendant No. 2, 
was entitled to the money. The first 
Court decreed the claim for recovery 
of Rs. 250, as damages and dismissed the 
rest of the suit. On appeal the learned 
Judge has come to the conclusion that 
the action of the Municipal Board was 
perfectly legal and within its powers and 
that the plaintiff was not entitled to 
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the decree which he got. He has found 
that the plaintiff did not comply with 
the notice se. tto 1 im an 1 that the mateiials 
of the Municipal Board weie kept 
in the two rooms with his consent, and 
that he w as not entitled to the rent of those 
rooms. The plaintiff comes here in second 
appeal. The first argument advanced 
on his behalf is that the contract be¬ 
tween the Municipal Board and the contra*, t- 
tor, defendant No. 2, was not binding on 
him because it was neither in writing nor 
was it sanctioned by any resolution of the 
Municipal Board an 1 , reliance was placed 
on sections 96 and 9/ of the Municipalities 
Act. It is not easy to oilierstand this 
contention. Under section 9; of the Act 
any contract made in any way other than 
that prescribed by section q 6 of the Muni¬ 
cipalities Act would not be bincing 
on the Municipal Bond- ; but if the 
Municipal Board accepts liability under 
that contract 1 do not see how a third 
party can come in and say that the contract 
is illegal- In m > T opinion the Municipal 
Board having accepted the validity of the 
contract the plaintiff cannot challenge 
its validity. There is no force m this 
contention and 1 repel it. Ike ne^ f con¬ 
tention raised on behalf of the plaintiff 
is that lie had done what the Municipal 
Boat'd had asked him to do ant the 
Municipal Board was not justified in having 
the pavement made as it gUI. This ar¬ 
gument must tail on the finning of the 
First Court which ha . been accepted by 
the lower Appellate Court and J s to the 
following effect: “The plaintiff did not 
put earth or brick kiln earth, etc., in the 
sahan as directed by the notice served on 

him by the defendant No. 1 the Muni¬ 
cipal Board)." This ground of appeal 
also fails. Another plea which was taken 
before the lower Appellate Court and which 
has been pressed before me is that the 
notice sent by the Municipal Board was 
■ot valid inasmuch as it was not signed 
by the Chairman. There are no mateiials 
on the record to show whether the Secre- 
t«ry who signed the notice was authoris¬ 
ed by any resolution or otherwise of ti e 
Municipal Board <0 sign such notices. 
The point w*s not taken in the First Corn t 
- an as- it requires ft finding on a question 
U fact, IiefftW tei entertain it. r^ult 


is that the appeal fails ana is dismissed 
w ith costs inducing in this Court ieeS 
on the higher scale, 
w. c. a. Appeal dismissed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1109 of 192 2. 

December 13, 1922. 

Present :—Mr. Justice LeRossignol. 

CHIRAGH DIN—Defendant— 

Appellant 

versus 

GHULAM MUHAMMAD and another— 

P LAINTIFFS— R ESPONDENTS. 

Limitation Act (IX of 1908), s. 26, Expl. 
— Easement — Period of user necessary to 
establish easement — Interruption—Denial of right — 
Cause of action. 

A mere denial of right affords a cause of action, 
and any person whose propeity is threatened with 
a servitude may bring a suit for a declaration 
that an easement is enjoyed on suffcrence and not 
as of right. The effect of the Explanation to sec¬ 
tion 26 of the Limitation Act is to confer an in¬ 
defeasible right of easement on any person after an 
enjoyment of anything over nineteen years, provid¬ 
ed he waits less than one year before challenging 
an interruption and the beginning of his enjoyment 
arose twenty years before suit. But the Explana¬ 
tion does not come into operation where, at the 
time of the suit, there had been no interruption, 
[p. 609, col. i.J 

Second appeal from the decree of the 
District Judge, Amritsar, dated the nth 
January 1922, affirm’ng that of the Munsif, 
First Class, Amritsar, dated the 5th July 
1921. 

Mr. K. J. Rustomji, for the Appellant. 

Mr. P. N. Rozdon , for Mr. Nur-ud-Diti, 

for the Respondents. 

JUDGMENT.' —Plaintiff and defendant 
are tut owners of a party-wall; defendant 
on 5th October 1899 obtained sanction 
to build his house and in the upper storey 
let into the wall the windows which are 
the subject of this litigation, but there 
is no evidence when the windows were 
actually made. 

The plaintiff in his turn wished to build 
on th£ party-wall and to close the said* 
windows a#d was met with opposition from 
defendant whereupon be instituted this nut 
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for ati injunction to restrain defendant 
from opposition. 

The Courts below have decreed for plaint¬ 
iff, holding that defendant had enjoyed 
the easement for less than 20 years on 
1st August 1919 the date of institution. 

This appeal was admitted on the plea 
that defendant had no cause of action, in¬ 
asmuch as his building was not actually 
obstructed but there are other grounds 
to the efrect that an enjoyment of a little 
over 19 years is sufficient to establish the 


results, but we must apply the law as w« 
find it. 

I hold that plaintiff had a cause ot action 
and that the defendant has not established 

the easement contended for. 

The appeal is dismissed with costs. 
z.k. Appeal dismissed. 


right of easement. 

The finding of both Courts is that the 
plaintiff wished to build against the windows 
and defendant objected; in my opinion 
this gave plaintiff a right of action for his 
liberty of dealing with his own property 
was threatened. 

A mere denial of right affords a cause 
of action and I see no reason to doubt 
that any person whose property is threaten¬ 
ed with a servitude, may bring a suit for 
a declaration that an easement is enjoyed 
on sufferance and not as of right. In other 
words, as soon as my neighbour by open¬ 
ing windows, etc., in the common wall 
affects my property, I am at liberty to sue 
for a declaration that his enjoyment shall 
not be deemed an easement as of right 
but on sufferance. It is true that the 
effect of the Explanation to section 26 of 
the limitation Act is to confer an inde¬ 
feasible right of easement on any person 
after an enjoyment of anything over 
nineteen years, provided he waits less than 
one year before challenging an interruption 
and the beginning of his enjoyment arose 
twenty years before suit, but in this case 
the Explanation does not come into opera¬ 
tion, for at the time of this suit there had 
been no interruption. 

At that date, the easement had not been 
enjoyed for twenty years, and as the date of 
the construction of the windows is not 
ascertained, it cannot be said that it had 
been enjoyed for even ninteen years. 

But on the assumption that it had been 
in existence for ninteen years, the defendant 
even had he been the plaintiff would not 
have succeeded for he would still have had 
to prove a t W e ty years user under the first 
and cardinal clause of section 26, 

The Explanation does produce anomalous 


ALLAHABAD HIGH COURT. 

Second Civii. Appeal No. 985 or 1921. 

October 25. I 9 22 - 

Present :—Justice ^ir P« C* Banerji, Kt.; 
and Mr. Justice Gokul Prasad. 

Firm HAZARI LAE-CHHANGA MAL— 
Plaintiffs— Appellants 
versus 

SOHAN LAE and another- Defendants 

- Respondents. 

Negotiable Instruments Act {XX V I of 1881), s. 
28, applicability of —Hundi signed by Mu nun of 
firm —Munim, whether personally liable. 

Section 28 of the Negotiable Instruments Ace 
has no application where a hundi is signed by a 
person in his capacity as the Munim of a firm, 
so as to make him personally liable. 

Secon... appeal from the decree of the 
Second Sub-Judge, Cawnpore, dated the 
1st April 1921. 

Mr. Kamuda Prasad, for the Appellants. 

Messrs. S. M. Sulatman, K. N. Katju 
and M. A. Aziz, for the Respondents. 

JUDGMENT - The plaintiffs brought the 
suit out of which this appeal has 
arisen for recovery of n oney alleged to be 
due upon a hundi, a a tea the 26th of De¬ 
cember 1917, executed in their favour 
on behalf of the firm of Ajudhya Prasid- 
Sheikb Kallu. The hundi was signed by 
the first defendant Sofian Eal and by the 
second defendant Husain Bakksh. The 
plaintiffs alleged that Husain Bakhsh 
had paid Rs. 800 out of Rs. 1,600, the 
amo nt of the hundi. They according¬ 
ly claimeu the balance of Rs. 800, ana 
interest against both the defendants. 
Sofian Lai’s contention was that he was 
not a partner in the firm oi Ajudhya Prasad- 
Sheikh Kallu ana U at he baa signed the 
hundi in his capacity as munim of that 
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111-111 ‘ nn( l that consequently he was not 
personally, liable for the amoun 4 of the 
hundt. 

I he Court of first instance overruled 
this objection and niade ? decree against 
Sohan tail. Sohan Dal appealed lo the 
lower Appellate Court and that Court, 
for reasons stated in its judgment, 
came to the conclusion that Sohan Dal 
was not a partner in the firm of 
Ajudhya Prasad-Sheikh Kallu and that 
he was only a servant of the firm and was 
receiving a salary from it. This is a find¬ 
ing of fact with which we cannot inter¬ 
fere in this second upper 1 . It may 
be a right fill ling or a wrong finaiuc, 
but the fact remains that the lower 
Appellate Court found that Sohan Lai 
was only mu mm of the firm. That Court 
accordingly dismissed the suit against 
vSoaan Dal and a lowed his appeal. 
Ine pli ini ills have preferred tl is appeal 
ami ti e first contention on their tei alf 
is that csSo..an Dal had signet, the lundi 
a decree ought to have been mat.e againsl 
him. Section 28 of the Negotiable Instru¬ 
ments Act has been relied on. We 
think that, in view of the finding of the 
lower Appellate Court, namelj, that Sohan 
Dal signed the hundi as munim ana that 
noney was lent not to him in 1 is personal 
capacity but to the firm, that is, the per¬ 
sons who ownea the firm, section 28 can 
have noapplication loacase of this kina. 
Sohan Dal lias, therefore, upon the finding 
of the lower Appellate Court, been rightly 
exempted from the claim. It i s next 
urged that the Court ought tohavemaae 
a aecree against Husain Bakbsh ana re¬ 
ference is made to O. XDI, r. 33 
of the Code of Civil Procedure. II is true 
that had Husain Bakhsh been a party 
to the appeal in the Court below, the Court 
mLht have made a decree in the plaint¬ 
iffs favour against Husain Bakhsh in pur¬ 
suance of the provisions of rule 33, but 
unfortunately for the plaintiffs, Husain 
Bakhsh was not made a party to the ap¬ 
peal* The Court aid not exercise its 
powers under r. 20 of O. XLI and add 
him as a party, nor did the plaintiff's move 
the Court to make Husain Baki sh a party. 
As Husain Bakhsh was not 0 partv to tie 
appeal in the Couit below no decree could 
be made against him under O.XDIr. 33. 


Therefore, the plaintiffs have now 
lost all their reme y in the present suit 
as against both Ihe defendants, ana this 
appeal must fail. We dismiss it with costs 
including in this Court fees on the higher 
scale. 

Appeal dismissed. 

W. C. A. 


LAHORE HIGH COURT. 

Second Civil appear fto. 1390 of 1922. 

January 26, 1923. 

Present:—M r. Justice Abdul Raoof. 
Lala DEWAN CHaND—Plaintiff— 

Appellant 

vers us 

NIZAM DIN AND OTHERS—DEFENDANTS— 

Respondents. 

Punjab Pre-emption Act (I of 1913), s. 15— 
Village immoveable property—Question of fact 
Appeal, second—Custom prevail vg in town, whe - 
ther applies to suburb—Machine Mohalla, Jhelum 
City. 

The question whether a particular piece of land 
is village immoveable property or has become 
part of a town is a question of fact and cannot be 
agitated in second appeal, [p. 611, cob 1.] 

Mai mud v. Jimma, 54 Ind. Cas. 646:28 P. 
R. i*. 19: 16 P. L. R. 1920, followed 
It is possible that a village may become absorbed 
;n a town. [p. 611, col. 2.] 

Kishan Dial v. All Bakhsh, 87 P. R. 1890, 
relied on. 

It is not necessary that a custom of pre-emption 
prevailing in a 1 own should apply to its outgrown 
mohallas or suburbs, [p. 611, col. 2,] 

Umar Bakhsh v. Abdul Karim, 70 P. R. 1898, 
Karan llahi v. Babtta Mai, 21 P. R. 1900, and 
Abdulla v. Punnu Ram, 42 P. R. 1906; 85 P. 1 ,. R* 
1907: 79 P. W. R. 1906, followed. 

The Machine Mohalla has become a suburb 
of Jhelum City and has ceased to be a part of ihe 
village of lira Ghaib. [p. 611, col.2.] 

There is no custom of pre-emption in the Machine 
Mohalla of Jhelum City. [p. 61 r, col. 2.] 

Second appeal from a decree of the 
District Judge, Jhelum, dated the loth 
March 1922, confirming that of the 
Senior Sub-Judge, Jhelum, dated the 17th 
March 1921. 

Dala Moot Chand, R., S., and Mr. 
Ghutatn Rasul, for the Appellant. 

Malik Barkat All , for the Respondent. 

JUDGJ'jRIvT.— This second appeal arises 
out of a suit for pre-emption. One Ni*am 
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Bin Lohar, sold 1 kanal 18 marlas of land 
to defendants Isos. 2 to 4 for Rs. 1,368. 
This piece of land is situated in the Machine 
Mohalla which is said to be a suburb of the 
Jhelura City. This Mohalla is carved out 
of a village called Pira Ghaib. Lala Diwt.n 
Chand instituted this suit for pre-emption 
on the ground that he was a proprietor 
in the village Pira Ghaib and thus had a 
right of pre-emption. The vendees resist¬ 
ed the suit on the ground that the land 
was neither agricultural, nor was it 
village immoveable property, for, although 
at one time it formed part of the village 
it has ceased to be so by reason of its being 
attached to the Jhelum City as a suburb. 
The vendees further pleaded that the 
Machine Mohalla having been only re¬ 
cently attached to the Jhelum City, the 
custom of pre-emption, if any, prevailing 
in the City proper cannot effect the lauds 
situated in that Mohalla . 

Both the Courts below have found that 
the land is neither village immoveable 
property, nor is it effected by the custom 
of pre-emption prevailing in the Jhelum 
City. 

The plaintiff has preferred this second 
appeal and it has beer contended on his 
behalf that, inasmuch as the la id is found 
to be within the limits of P.ra Ghaib, it 
must still be considered to be a part of 
that village and as such subject to th° rig.it 
of pre-emption under section 15 of the 
Punjab Pre-emption Act, I of 1913. It 
is contended on behalf of the respondents 
that it has been four das a fact that the lai d 
coveud by the Macline Mohalla has ceased 
t> be a pait of village Pira Ghaib a id has 
become a suburb cf tie Jhelum City and 
that, therefore, it is not open to the appel¬ 
lant to challenge that fiudirg ir second 
appeal. On the other hand, it has been 
urged on behalf of the appellant that tie 
question whether a certain W1 is village 
immoveable property is a questio 1 of law 
and that it is open to the appellant to cl al- 
lenge the finding ol the lower Appellate 
Court on this point. It was 1 eld in t] e 
case of Mahmud v. Jumma (1), that the 
question whether a certain place is a town 
tor the purposes oi the Pi njab Pre-emptiou 

(0 54 Ind. Cas. 646; 28 P. R. 1919, l6 P> ^ 


Act is a question of fact and cannot be 
laised ir. second appeal. It cannot b- 
denied that, whenever such a question 
arises it is to be decided upon the evidence 
and the particular circumstances of each 
case. It is, therefore, difficult to hold that 
it is a question of law. I must, therefore, 
hold that the finding of the lower Appel¬ 
late Court on this point is conclusive. In 
the case of Ktshan Dial v. Ah Bakhsh (2; 
it was held that a village may be absorbed 
in a town. On the question whether the 
custom of pre-emption prevailing in the 
Jhelum City should apply to the Machine 
Mohalla, also it is contended, that, accord¬ 
ing to the authoiities, it is not necessary 
that a custom prevailing in the town should 
apply to the outgrown Mohallas or suburbs. 
Reliance is placed upon the following 
cases: — 

Umar Bakhsh v. Abdul Karim (3), Karam 
Ilahl v. Bahia Mai (4) and Abdulla v. 
Pioinu Ram (5). 

This contention is fully borne out by 
the above authorities. 

On behalf of the appellant reliance is 
placed upon a judgment of Mr. Sliafi, Munsif, 
(Exhibit P. 6) in proof of the alleged custom. 
An examination of that judgment shows 
that the land in dispute in that case 
w .s held to be agricultural land. Reliance 
is also placed upon a judgment of Mr. 
PrabhDayal, (ExhibitP. 3) which related to 
a Mohalla of the Jhelum City. That 
Mohalla was held to be a part of the old 
town of Jhelum and was as such governed 
by the custom of pre-emption. These judg¬ 
ments, therefore, can hardly be of any 
use for the decision of the question of 
custom in this case. Having regard to 
the findings recorded by the two Courts 
below, it is not necessary to discuss the 
various rulings cited on behalf of the appel¬ 
lant in support of liis contention, for each 
case must be decided upon its particular 
facts. In this case the facts found are 
opposed to the contention of the appellant. 

The appeal fails and is dismissed with 

costs. . 

z. k.. S * Appeal dismissed. 

(2) 87 P. R. 1890. 

(3) 70 P. R. 189S. 

(4) 21 P. R. 19 P. b- R 1000, p. 170. 

( 5 ) 42 P, R. 1906; 3 p. h- R. 1 9°*l 79 Pi W4 

R. I 9 ° 0 « 
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ALLAHABAD HIGH COURT 

Letters Patent Appeal No. o of 1923. 

February 15, 1923. 

Present '—Sir Grinnvood Mears, Kt., Chief 
Justice, and Justice Sir p. C. Bane 1 ji, KT. 
Syed SaMASUL HASAN and another— 
Plaintiffs—Appellants 


versus 

Syed HASAN— Defendant — Respond¬ 
ent. 

Second Appeal—Point not raised in Trial Court, 
effect of. 

W eu a point is not taken in the lower Court, 
that operates as a conclusive i ar to an appeai 
to the High Court. As so n as it is established 
that the point ought to have been takeu in 
the Trial Court the appeal should be dismissed. 


Letters Patent Appeal against the judg¬ 
ment oi Air. Justice Stuart, dated 5th 
December 1922, re] or ted as 71 Ind. Cas. 
296. 

Mr. Mushtaq Ahmed, for the Appellants. 

JUDGMENT.- —A Muhammadan lady, 
by name Kluuijja-al-kubra, dieo. on the 29th 
of November 1900, in child birth. The 
dower-ciebt owing by her husband was 
said to be Rs. 5,000 and. a female member 
of the family who was present stated that 
the lady hao. an apprehension of death. 
There was apparently som e difficulty in re¬ 
ference to the delivery of the child which 
was then in her womb, and she, it is said, 
having the fear of.death on her, did re¬ 
nounce her dower in favour of her hus¬ 
band after having askea him to forgive 
her faults and expressing manifestly 
the opinion that she was about to die. 
She in fact died shortly after. In 1919, 
after a lapse of th rteen years, the plaintiffs 
who were minors in 1906 brought this 
suit for the recovery of their slure of the 
dower in accordance with their degree 
of relationship. The defendants pleaded 
that Musammat Khudija-al-kubra gi ted 
her ciower-aebt before her death accord¬ 
ing to the practice of the brother! ood. 
No particulars were asked as to when, 
where and under what circumstances 
such renouncement was made ana the 
matter got into the Court 0 f the Subordi¬ 
nate Judge. There lie framed an issue 
as to tli e a mount of the dower-debt of the 
lady an:i whether she had remitted her 
dower-debt at the lime of her death. It was, 
therefore, known to everybody then,' 
when that l s sue Was framed ^ that it was 


[I92| 

done very shortly before her death. Then 
was the time when the plaintiffs should 
have taken the point tnat, even conced¬ 
ing this to have happened, the lauy was 
suffering from marz-ul-maut. The Subordi¬ 
nate Judge did not believe in the re¬ 
nouncement of the dower as a fact and he 
decided in favour of the plaintiffs. The 
matter then went up to the D’slrict Judge 
where, it may be said, the marz-ul- 
maut point ueeu never have been brought 
to the attention of the lower Court as a 
matter of argi ment, because he decked 
that such renouncement had not 
been maue. Nevertheless, it was absolute¬ 
ly necessary that the plaintiffs should h ve 
debated this matter in the Court of first 
instance as a concli sive answer in law to 
the alleged renouncement. Nothing was 
srid about it in the Court of the Subordi¬ 
nate Judge. Tne matter came up before 
the lower A 1 rebate Court which set aside 
the decision of tne Subordinate Judge on 
the groun^ that it was unable to un. er¬ 
st?, nl why the Court should hav e rejected 
the testimony of the lady who was present 
at the ti ne when the renouncement was 
said to have taken place. There would 
have been the time for this question of 
marz-ul-maut to have been referred to in 
the lower Appellate Court as an answer 
to that opinion of the Judge. That 
is to say, if the marz-ul-maut issue had been 
on the record, Counsel for the plaintiffs 
could have said that, even if the learn¬ 
ed Judge a'cept eel the evLence of the 
solitary witness who was present, never¬ 
theless that evidence in law dia not 
help the defence. When the matter 
came up here, Mr. Justice Stuart allowed 
there to be a discussion on this matter .We 
tl ink it ought to be understood thal when 
a point is not taken in the lower Court 
that is conclusive bar to an appeal 
in this Court. As soon as it is established 
tl at the point ought to have been taken 
in the Court of first instance the appeal 
should be aismissed. We dismiss the ap¬ 
peal. 

w. c. a. Appeal dismissed. 
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MADRAS HIGH COURT. 

Second Civil Appeal Iso. 501 of 1921. 

July 23, 1923* 

Present: —Mr. Justice Odgers and 

Mr. Justice Hughes. 

MUKAMBIKA SHETTITHI and 

another—’Defendants Nos. 7 and 8 

—Appellants 

versus 

SHIDDAYA vSHETTI and others— 
Plaintiff and Defendants 
Nos. 1 to 6— Respondents. 

Practice—Suit for possession based on ownership 
—Title by adverse possession found by First Court 
— No plea of prejudice on appeal — Appeal , 
second—Adverse possession, plea of, not definitely 
set up in the plaint whether can be urged. 

Where in a suit for possession the plaintiff 
based his title inter alia on ownership and the 
Court of first instance found plaintiff and his 
predecessor had been in possession of the suit 
property for over the statutory period and 
decreed the suit and on appeal no plea was raised 
by the defendants-appellants that he was pre¬ 
judiced or taken by surprise by the plaintiff's 
title by prescription being considered by the 
First Court, the defendant in second appeal is 
not entitled to contend that plaintiff’s title by 
adverse possession was not definitely pleaded in 
the plaint. 

Sundari Dassee v. Mudhoo Chundev Sircar, 14 
C. 502; 7 Xnd. De?. (n. 9.) 392, followed. 

Somasundarum Chctty v. Vadivelu Pillai, 31 M. 
531; 4 M. L. T. 344, Shiro Kumari Debt v. Govind 
Shaw Tantl, 2 C. 418; 1 Ind. Dec. (n. S.) 556, 
distinguished. 

Second appeal against a decree of 
the Court of the Subordinate Judge, 
South Kanara, in A. S. No. 129 of 1920, 
(in A. A. No. 194 of 1920, on the file of 
the District Court), preferred against the 
decree of the Court of the District Munsif, 
Kundapur, in O. S. Iso. 240 of 1919. 

Mr. B. Sltarama Rao, for the Ap¬ 
pellant-?.—The lower Court was wrong in 
giving a decree to the plaintiff on title 
based on adverse possession. Such a title 

was not set up in the plaint nor was there 
any issue on it. The Court was wrong in 
granting a decree on title neither stated 
in the plaint nor raised in the issues. Sotna- 
sundarum Chetty v. Vadivelu Pillai (1). 

Mr. K. Y. Adiga, for the Respondents.— 
Firstly, this is not a declaratory suit and 
there is a well-recognised distinction between 
a declaratory suit and one for possession. 
In the case of the former, where the grant- 

f • 

, (1) 31 M. 531} 4 M. L.T. 344. 


ing of any relief is discretionary, if the 
specific title set up is not found, no decree 
can be given, but in tire case of a suit ;n 
ejectment, relief may lx.* given on an_> 
title found on the evidence, the only mattci 
for consideration is whether the other side 


is not prejudiced. Ik-re the title by adverse 
possession was found by the Trial Court 
and no objection was taken in appeal. 
The point cannot be raised now. See 
Sundan Dassee v. Mudhoo Chander Sircar 

(2). 

The decision in S otn as an datum C hefty 
v. Vadivelu Pillai (1) refers to and 
distinguishes the cases in Shiro Kumarl 
Debi v. Govind Shaw Tantl (1) and Sundari 
Dassee v. Mudhoo Chunder Sircar (2). 

.Secondly, tire present case is not a case 
strictly rf adverse possession. Plaintiff 
claims title by assignment, but the as¬ 
signor himself on the date of conveyance 
had completed in's title by prescrip¬ 
tion and full title, therefore, passed under 
the assignment. The plaintiff was owner 
at the date of the conveyance. The decree 
of the lower Court is correct. 

JUDGMENT.—In this appeal it is con¬ 
tended that the question of adverse poss¬ 
ession has not been properly pleaded or 
considered. The plaintiff at first based 
his title on purchase of mull right which 
is said to refer to a Judicial Decision in 1897 
whereby the suit property was declared 
tn bed one to the ancestors of defendants 


ISjos. 7 and 8. Defendants A os. 7 and 8 were 
not original parties but subsequently added 
as parties to the present suit and the plaint 
was accordingly amended and plaintiff 
based his right on ownership also. It is 
urged for defendants Isos, 7 and 8 that 
this only arose in 1916 when the artha • 
mulgeni interest was cssigned to pi. intiffs 
by certain members of the Ka labettu 
Maijeyas family who had held the land 
since 1887 at least. It is said that tl is 
title by adverse possession to the ancestors 
of defendants Isos. 7 and 8 ought to have 
been distinctly pleaded and that defendants 
Isos. 7 and 8 have b.en prejudiced by tin's 
omission. It is to be remarked that by 
1919, the date of the present suit, the plaint- 


14 C. 592J 7 Ind. Dec. (N. 8.) 39 2 * 
(3$ 2 C. 41SJ 1 Ind. Dec. (n. s.) 556. 
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hi had acquired title by the assignment 
oi 19H), and that long before this the 
prescriptive title of the Kanabettu family 
had accrued. The Munsif went very care¬ 
fully into the facts and came t 0 the con¬ 
clusion that plaintiff and his predecessors 
had been in possession of the suit property 
through their chalgeni tenant (the first 
defendant) for over the statutory period 
tnd that defendants Nos. 7 and* 8 were 
never i n possession. On appeal these de¬ 
fendants did not plead that they had been 
prejudiced or taken by surprise, or that 
plaintiff s title by prescription ought not 
to have been considered by the District 
Munsif. The lowei Appellate Court gave 
judgment to the same effect as the District 
Munsif. There is no evidence that any 
objection was taken at the trial as to the 
consideration of these facts. We think 
the plaint sufficiently raises the question 
of plaintiff s title and that the lower 
Courts were justified in considering 
the steps by which plaintiff’s title had 
been completed. The plaintiff was en¬ 
titled to rely on his assignment of 1916 
as to the ownership i n that title. Mr. 

Sitarama Rao relies on the case of Soma - 
sundarum Cheity v. Vadivelu PiJlai (n 
for authority that a declaratory decree 
cannot be passed on a title neither stated 
in the plamt nor raised by the issues and 
a plaintiff who simply alleges title cannot 
succeed on the basis of title by adverse 
possession. This case follows Shiro Kumarl 
Debt v. Govind Shaw Tanti (3) which wos 
distinguished in Sun dan Dassce v. Mudhoo 
Chunder Sircar (2) which was a case (as 
here) for possession upon proof that plaintiff 
was entitled to the land. The present 

case is closely analogous to the later Calcutta 

decision. Somasundarum Chetiv v VnJl 
velu Pillai {1) has no application. We 
dismiss this second appeal. 


[1923 


V. N. V. 


Appeal dismissed. 


ALLAHABAD HIGH COURT. 

v- econd Civ i, Appeal No. 1385 of 1921. 

March 8, 1923. 

Present:- Mr. Justice Lindsay 
JAGANNATH SINGH —Def end ant— 

Ap pellant 
versus 

SADAR SINGH and others —Plaintiffs 

—Respondents. 

Advene posscssion—Widow—Reverstoners, ad - 

verse possession against, commencement of. 

\\ here during the lifetime of a widow a stranger 
sin possession of her estate such possession 

’£A eC0 T ?? VC1 ? e a S ainst he r reversioners 

until after her death, [p. 615, col. 1.] 

Second appeal against the deciee of 
the District Judge, Budaun, dated 12th 
August 1921. 

Mr. S. H. Haider, for the Appellant. 
Mr. Iqbal Ahmed, for the Respondents. 

JUDGMENT.— In my opinion the deci¬ 
sion # of the lower Appellate Court 
in this case iscoirect. 

The property in question belonged to one 
Kuber Singh who died and was succeed¬ 
ed by Lis wi low, Musammat Anandi. 

It appears that after Huber’s death the 
appellant here, JagannathSingh, took pos¬ 
session of the property. A suit was 
brought by Musammat Anandi for 
the ejectment of Jagannath Singh and 
111 that case a compromise was arrived 
at between the parties. It was declared 
that Jagannath Singh had given possession 
to Musammat Anandi and that si e was 
to pay Jagannath Singh in instal¬ 
ments a sum of Rs. 50 which Jagannath 
had paid on account of J-. e i husband's 
debts.^ In the terms of this compromise 

the suit of Musammat Anan.i was dismiss¬ 
ed/ 

It is sc id that this compromise never 
took effect and that Jagannath has ie- 
mainea in possession all along. 

The present suit has been brought by 
the transferees of the daughter's son of * 
Hubei Singh. They claimed, to be entitled 
to the possession of this property and as¬ 
serted that Musammat Anandi having 
died twelve years before the suit their 
suit was still within time. 

In the Courts below Jagannath Singh 
resisted the claim on a plea of adverse 
possession. Both the Courts below have 
decided that plea against him ana there 
can be no question that this decision 
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Is correct. Adverse possession could not 
run against the present plaintiffs until 
after the death of the wi'.ow. 

It is argue i here, however, that, on the 
principle which was laid a own by their 
Lordships in the c&se of Katama N(itchier 
v. Rajah of Shivagunga (1), the 
plaintiffs* suit is incompetent for they 
are barred by the terms of a decree which 
was fairly obtained against Musammat 
Anandi who.it is said, was representing the 
estate. 

Assuming, if it can be assumed, that 
in the suit which Musammat Anandi 
brought she was really representing the 
estate of her deceased husband ana was 
not really suing on her own behalf to en¬ 
force the right she had as a widow to 
possession, it Is for the defendant to show, 
if he appeals to the doctrine wbich is laid 
down in the Shivagunga case (r) referrea 
to above, that he is in possession um er 
and by force of a decree which is binding 
against the widow. Obviously, this can¬ 
not be done because the position 01 the 
defendant really is that he has been in 
possession of this property not under the 
decree but in spite of decree; and so we 
come back again to the old plea of adverse 
possession which cannot avail the aefena- 
ant-appellant in the present case. The 
decision of the Court below must be 
affirmed. The appeal fails ana is dis¬ 
missed with costs including fees in this 
Court on the higher scale. 

w C. A. Apical dismissed . 

(1) 9 M. I. A. 539: 2 W. R. P. c. 31; 1 Suth. 
P. C. J. 520; 2 Sar. P. C. J. 305: 19 E. R. 843. 


LAHORE HIGH COURT. 

Miscellaneous First Appeal No. 1689 

of 1922. 

November 9, 1922. 

Present: —M r . Just ce S*ott-Smith. 
The Firm PH ILLU MAL-HIRA LAL 

—J UDGMENT-DEBTOR—APPELLANT 

versus 

BANARSI DAS— Decree-holder— 

Respondent. 

Civil Procedure Code (Act V of 1908), s. 47, 


O. XL I, r. o (2)— Stay of execution — Appeal , 
whether lies — Applicat on to stay sale — Coun ’ 
duty of. 

The expression " an order relating to the exeui. 
tion of a decree " in section 47 of the Civil Procedure 
Code is comprehensive enough to include au order 
relating to the stay of execution, and such an 
order is. therefore, appealable. 

Sritiivas Prosad Singh v. h'esho Prosad Singh. 
12 Ind. Cas. 745; 14 C. L. j 4S9. relied on, 

When an application is made under r. 6 (2) 
of O. XLI of the Civil Proced ure Code, it is ob* 
ligatory on the Court to stay the sale on such terms 
a6 to giving security or otherwise as it thinks fit. 

Miscellaneous first appeal from the order 
of the vSenior Subordinate judge, First 
Class, Ambala, dated the 13th June 1922. 

Tala Jagan Nath, for the Appellant. 

Mr. Manohar Lai , for the Respondent. 

JUDGMENT. —This is an appeal from 
the order of a Subordinate Judge refusing 
to stay a sale of immoveable property in 
execution of decree, during the pendency 
of an appeal in this Court, under the provi¬ 
sions of O. XLI, r. 6 (2) of the Civil Procedure 
Code. M . Manohar Lai on behalf of the 
respondent raises a prelimbiarv objection 
that no appeal lies. To this Mr. lagan 
Nath re lies that the order is really one 
relating to the execution of the decree and 
comes within the purview of section 47, 
Civil Procedure Code, and is, therefore, 
appealable. He cites Srintvas Prosad Singh 
v. ICesho Prosad Singh (1), wherein it was 
held that the expression “an order relat 
ing to execution of a decree" under sec¬ 
tion 47 i<= comprehensive enough to include 
an order relating to the stay of execution 
thereof. Air. Manohar Lai has nothing to 
say against this view and I fully agree with 
appellant's Counsel and hold that an appeal 
does lie. 

Now, O. XLI, r. 6 (2) says that, where 
an order has been made for the sale of 
immoveable property i n execution of a 
decree, and an appeal is pending fr 0 m 
such decree, the sale shall, on the applica¬ 
tion of the judgment-debtor to the Court 
which made the order, be stayed on such 
terms as to giving security or otherwise 
as the Court thinks fit until the appeal 
is disposed of. The lower Court summarily 
rejected the application of the judgment- 
debtor for stay of sa e and this was clearly 
erroneous. It was obligatory on the Court 

(1) 12 lad. Cas. 745J 14 C. L. J. 489. 



INDIAN CASES. 


616 

AHMAD HUSAIN V. SIRAJUDDIN. 

to stay the sale on such terms as to giving 
security or otherwise as it thought fit. 

I, therefore, accept the appeal and, 
setting aside the order of the lower Court, 
direct it to make an order staying the sale 
on such terms as to giving security- or 
otherwise as it thinks fit. IVir. Monaliar 
Lai has referred to the case reported as 
Ram Nath Singh v. KaniLeshwar Prasad 
Singh (2), and has urged that the Court 
should demand very ample security in a 
case of this sort. It will be for the" lower 
Court to decide what security- is sufficient. 
I make no order as to costs in tl is Court. 

Z. K. 

Appeal acospied. 

(a) 9 Ind. Cas. 3231 13 C. W. N. 432. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 659 of 1921. 

November 27, 1922. 

Present: —Mr. Justice Stuart. 

Moulvi AHMAD HUSAIN —Plaintiff 

Appellant 

versus 

SIRAJUDDIN- Defendant- 
Respondent. 

Grove land — Tenant, rights of. 

While grove land has the characteristics 
of a grove the tenant thereof can do what he 
wishes upon it, and there is no objection to 
hia constructing houses for agricultural 
purposes, or for any other purj oses upon it; 
he may even construct a residential house upon 
it. Where, however, the land loses its charac¬ 
teristics of a grove, the case may be altered, 
[p. 617, col. r.] 

Second appeal from a decree of the Sub- 
Judge, Moradabad, dated the 9th February 

1921. 

Mr. Mohan Lai Sandal, for the Appellant. 

Mr. Durga Prasad , for the Respondent. 

JUDGMENT.— This appeal arises out 
of one of the many cases of small 
valuation in which zemindars endeavour 
to exercise pressure upon their tenants by 
distorting the frets. The facts are tLese.— 
In the village of Govlndpur in the Mo¬ 
radabad District was grove No. 183111 orea 
either 2 bighas and 19 biswas ©r 2 high as 


1 * 9*2 

and 9 biswas. In oi>e set of proceedings 
he nrst area is given ana in another 
set ol p r ocee ings the second area is given, 
bu there can be no aoubt as 1o the identity 
ot the grove. It is No. 183. This 

grove was originally granted to a man called 
China a a. He died some years ago. 

It was recorded as rent-free munfi. On 
Chliidda s death, Sirajuddin and his other 
sons who are occupancy tenants in the 
village succeeded to the grove. They 
are still in possession. In 1913 Ahmad 
Husain, the present plaintiff-appellant, 
instituted proceedings in the Revenue 
Court against the sons of Cl.hidda for re¬ 
sumption ot this grove which he describes 
as a rent-free grant. The Assistant Collect¬ 
or decide on the 17th February 1914, 
that the grant was a rent-lree grant 
but that it was not resumable. He noted 
in his judgment that at that time there 
were cow-shea and other buildings for 
agricultural purposes upon the lam but 
the land was sMll a grove. In appeal 
the Commissioner decided on the 26th 
May 1914 that the Rent Court had no 
jurisdiction as the grove hau not been 
grante«i nor was it held for agricultural 
purposes. He accordingly upheld the order 
of dismissal ot the si it and referred the 
pai ties to the Civil Court. In 1920 Ahmad 
Husain instit ted the suit out of which 
1 he present appeal has arisen against 
Sirajudc.in on the allegation that Sirajud- 
din and his brothers had cut down some 
of the trees in the grove ana constructed 
buildings upon it in some of which buildings 
persons resided. He nowhere suggested 
that ti e land haci ceased to possess Ihe 
characteristics of a grove. He asserted 
that Sirajuddin and Ids brothers had 
agreed to pay him rent in respect of the 
buildings constructed ana that they had 
not done so for three years. He claimed 
12 rupees as arrears of rent or in the alter¬ 
native 12 rupees as damages for use of th6 
houses, or any other relief which the 
Court might deem proper to grant. It 
is to be observed that he in no way challeng¬ 
ed li#ti leof aefenaant as a grove-holoer 
of a rent free muafi grove a no that he set 
up a specific agreement to pay rent, put- 
tin- it, it is true, in the alternative, that 
if he could not prove his specific 
agreement he should be granted damages. 
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He made no attempt to explain how be had 
a cause of action for damages. The Dial 
Court fauna that there was such an agree¬ 
ment to pay rent and decreed the suit. 
The lower Appellate Court found on the 
facts that there was no agreement to pay 
rent. It, therefore, dismissed the si it. 
The plaintiff appeals here. He takes two 
groiu. a s that the aefen jant having been 
a rent free tenant of the grove he a no 
right to convert the la no into a site of 
houses for residential purposes ana tl 11 
he was entitled to damages for use and oc¬ 
cupation. 

The finding of fact that there was no 
agreement to pay rent is final. The case 
then stanas thus: The aefenaanl has 
cut down a certaiu number ol trees in the 
grove which lie holds rent-free. The 
Revenue Courts have held that the 
special provisions of the Tenancy Act 
which permit zemindars to resume rent- 
free grants has no application in this case. 
There is nothing in the civil law which 
would permit the resumption of this grove. 
So the defendant is holding in perpetuity 
this grove without payment of rent.. So 
long as the land lu s the characteristics 
of a grove he cannot be ejected. The 
plaintiff never suggested that the land 
has lost the characteristics of a grove. 
While it has the characteristics of a grove 
the defendant can do what he wishes upon 
It. There is no objection, if he chooses, 
to his constructing houses for agricultural 
purposes or for any other purposes upon 
it. If he wishes to construct a residential 
house upon it he has every right to do so. 
When the land loses its characteristics 
of a grove the case may be altered, but at 
present the plaintiff has not even suggested 
that Ihe land has lost its characteiistics 
as a grove. The learned Subordinate 
Judge rjghtly dismissed the suit. I dismiss 
this appeal with costs wl ich include fees 
on the higher scale. 


w. c. a. 


Appeal dismissed. 


Second Civil Appeals Nos. 239 and 253 

of 1921. 

June, 13, 1922. 

Present: —Sir Lallubhai SI-ah, K'f., 
Acting Chief Justice, and Mr. Justice 

Crump. 

VITHAT DHONDJI DEVU and others 
—Defendants—Appellants 

versus 

SURYAJI RAMCHANDRA NAIK— 

Plaintiff—Respondent. 

Summary Settlements Act (Dorn. Act V 11 of 
1863), s. 7, proviso —Sanad describing temple lands 
as private property of temple servants, effect of 
—Gaukar, whether debarred from establishing that 
lands were devasthan lands — Suit for recovery of 
possession—Cause of action: 

Where lands are conveyed to temple servants 
by a sanad under the Bombay Summary 
Settlement Act, the lands being described in the 
sanad as the private property of the holders, the 
sanad would not negative the right of a person 
to eastablish, if he can, that the lands are really 
devasthan lands and not private property. fr>. 
618, col. 1.] 

The fact of the sanad having been granted 
would not constitute a cause of action upon 
which to maintain a suit. [p. 619, col. i.J 

Second appeal from a decision of 
the District Judge, Ratnagiri, in Appeals 
Nos. 30 and 26 of 1919, confirming the 
decree passed by the Subordinate Judge 
at Vengurla, In Civil Suit No. 56 of 
1916. 

Mr .A. G. Desai, for the Appellants. 

Mr. K. N. Koyajee, for the- Respond¬ 
ents. 


JUDGMENT. 

Shah, Ag. C. J.— These two appeals 
arise out of a suit filed by the plaintiff, as 
representing Gaukars of the village 
of Khanoli entitled to the management 
of the temple, against the defendants 
who were the Devlis and the 
Bhavnls connected with the temple 
as servants, ani defendants Nos. 29 and 
30 who were alienees from defendant No. 1. 
TLe plaintiff’s case was that the lands in 
suit were reilly Devasthan lands given 
to the oefenaants Devils and Bhavnls 
f#r the services which they rendered to 
the temple, and that the alienation of 
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these buds was invalid. He sued for 
a declaration tint the property was De- 
vasthan propci U anl prayed for possession 
of the lands. 


'r'i'.e detendants in substance pleaded 
that Li-.cse lands were Jat-inam properly 
of the Devlis ana that they were entitled 
to alienate the lands. It was apparent¬ 
ly common ground in the lower Court 
that it it was found that these lands were 
Devnsthan property, the alienation would 
be clearly invalid. The Trial Coirt founc 
In favour of the plaintiff and passea a aecree 
making the necessary declaration and 
ordering that the land in the possession 
of defendants Nos. 29 and 30 should be 
restored to the plaintiff, 

fin the appeals to the District Court, 
the same points were in controversy be¬ 
tween the parties, and the result of the 
decision of that Court was that the decree 
of the Trial Court was confirmed. 


contained be deprived of any right or remedy 

to wmch they may be entitled against 
e holders and their heirs a.nu assigns 
tor the recovery of li e sai u lands t ealt 
witl, unaer the Act." It follows that 
the sanad granted to tl.c defencants a oes 

not negative the right of the present plaint- 

in to establish, if he can, in this suit, that 
tie lands are really the Devasthan lands 
ana not the private property of lie < e- 
f end ants. 

Hr. Desoi has not been able to suggest 
any answer to the effect of this proviso 
to section 7 to which I have reierred, and 
his argument on this point, when analysed, 
really comes to this that the evidence upon 
wind! the lower Appellate Court has relied 
in coming to the conclusion that the prop¬ 
erty is Devasthan property and not the 
Jat-inam property does not really justify 
that inference. It is also suggested in 
the course of the argument that a part 
of the evidence referred to by the low e r 
Appellate Court was not admissible in evi¬ 
dence. It does not jppear that any point 
as to the admissibility of gvii ence was 
taken either in the Dial Court or in the 


Two appeals are now preferred to this 
Court one by defendants Nos. 29 and 30 

and the other by defendant No. 27. The lower Appellate Coirt."" Hr Desai" lias not 
contentions urged in support of these ap- been nble to point out hovv?ny particular 
peals are that the finding of the lower Ap- state uent is inadmissible in evidence. Tr e a<- 
pellate Court that the property was not ing the statements referred to by ihe lower 
the Jat-inam property of the defendant Appellate Court as evidence in the case 
but the Devasthan property is wrong, and it is really a question o f appreciation of 

the evidence on the point. Both tLe Courts 
have decided in favour of the plaintiff 
ana against the defendants and I do not 
think that in second appeal any valid 
reason is shown for disturbing that finding. 


that it was not open to the lower Appellate 
Court to come to that conclusion in view 
of the fact that a savad under the Sum¬ 
mary Settlement Act (VII of 1863) was 

granted to the defendants in which t! e _ 

property was described as the private But I may add 1 hat thereTs one broad 


property of the holders. Further, it is 
urgea that the plaintiff's claim is time- 
barred ana ILat the amendment as to the 
claim for possession should not have been 
alloweo. 


consideration which strongly supports 
the finding and that is that the defendants 
who are servants of the temple have been 
rendering service to the temple; and it is not 
shown in the course of argument before us bv 


Mr. Desai as to what other remuneration 
As regards the first point, which these persons have been receiving for 
is clearly the only point oi importance this service. The plaintiff's case is that 
in the case, it is no cioubt true trat the the remuneration they receive is the in- 


sanad granted to the defendants in respect 
of the lands in suit undtr A^t "VII 
of 1863 describes the property as the private 
property of the holders. But it is clear 
from the proviso to section 7 of that Act 


come of tl.e lend which they hold on behalf 
of the Dev .stir n. Th .t is the inference 
which the lower Appellate Court has drawn, 
and it seems to me almost inevitable under 
the circumstances. In the absence of any 


that “the rightful owners of the property explanation on the part of the defencants 

shall not by this Act or anything therein as to how they are otherwise remunerated 
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for their services, is a circumstance which 
tells against their contention. 

As regards the point of limitation, tl.e 
only Article reliea upon is Art. 120 of the 
Inaian Limitation Act. But I qo not see 
how it could he said that the fact of the 
sanad having been granted to the defendant 
constitutes a cause of action upon which 
the plaintiff coula sue the defendants. 
They performed their services and right¬ 
fully enjoyed the profits of the land during 
all this time, and it was only when Hey 
attempted to alienate the land wrong¬ 
fully to strangers that the occasion for 
filing the present suit arose. It could not 
be said that the right to sue accrued within 
the meaning of Art. 120 at the time 
when the samd was issued. No authority 
has been cited in support of this contention 
raised, and on the general ground I am 
quite unable to accept the view that the 
mere fact that the sanad has been issued 
is sufficient to give rise to the cause of 
action to which the suit relates. It may 
be that he might have been able to institute 
a suit for a declaration that it was nol 
Jat-inam property but Devasthan prop¬ 
erty soon after the sanad was granted; 
as to that I express no opinion. But 1 
do not think that the tact that the sanad 
was granted rendered it necessary for 
him to institute the present suit. The 
Art. 120 does not apply to the case, 
as there is a claim for possession. It is 
also clear that the amendment of the plaint 
was very properly allowed. It would be 
quite wrong to allow the strangers who 
are alienees to continue to hold possession 
of the Devasthan land, and if the Court 
ca me to the conclusion that it was Devasthan 
property, it was quite proper to order 
defendants Nos. 29 and 30 to restore the 
possession to the plaintiff. It is not neces¬ 
sary for us to consider in these appeals 
whether the plaintiff is entitled to possession 
in preference to defendant No. 1, who held 
the lands originally ana alienated the 
same to defendants Nos. 29 ana 30. De¬ 
fendant No. 1 has not appealea ana he 
has not appeared either before the lower 
Appellate Court or before us. 

It is urgedi however, by the plaintiff 
by way of cross-objections against de- 
fenaant No. 27 that though he has been 
rendering services to the temple, the fact 
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that he contended that the lands In suit 
were not Devasthan land but the private 
property of the Devlis was sufficient to 
entitle him to the possession of the lands 
from the temple servants. Both the lower 
Courts have declined to give effect to 
this pea in the ex.rcise of their discretion. 
In my o inion they were perfectly justified 
indeclining to give possession to the plaint¬ 
iff anl in not depriving the defendants of 
their possession of these lanas which have 
been in their possession for many years 
as remuneration for their services which 
they have been rendering to the temple, 
ana which they are still ready to render. 
On these grounds, I am of opinion that 
the appeals must fail. 

The result is that thi decree of the lower 
Appellate Court is confirmed and the appeals 
ana cross-objections are dismissed with 
costs. 

Crump, J.— I agree. 


W. c, a. Appeals dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 637 of 1921. 

November 28, 1922. 

Present: —Mr. Justice Gokul Prasad. 
GHULAM HUSAIN and others- Plaint¬ 
iffs- Appellants 
versus 

GANESH UAL and others— Defendants 

— Respondents. 

Estoppel—Defendant agreeing to be bound by 
decision of Trial Court, whether can question deci¬ 
sion in appeal. 

The mere fact that the defendant in a suit 
offers to be bound by the decision of the Trial 
Court arrived at after a local inspection, would 
not estop him from questioning the correctness of 
that decision in appeal, when it is not shown 
that the plantiff had also agreed. 

Shahzadi Beg am v. Muhammad Ibrahim, 59 Ind^ 
Cas. 787; 43 A. 266; 19 A. L. J. 14. distin. 
guished. 

Second appeal against a deciee of 
the District Judge, Moradabad, dated the 
25th February 1921. 
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Mr. M, L. Sandal, for the Appellants. 

Mr. Panna Lai for the Respondents. 

JUDGMENT.— This is a plaintiffs' appeal 
arising out of a suit for possession of a 
certain plot of land and demolition of a 
wall erected thereon by the defendants. 

The plaintiffs had also claimed damages, 
etc., but we are not concerned with this 
portion of the case in appeal. The defence 
was that the plot of land on which the 
wall in dispute stood belonged to the 
defendants and a new wall had been 
built up in place of the old one. The 
Munsif found in favour 0 f the plaintiffs 
and decreed the claim in part, namely, 
he allowed the plaintiffs possession of 
the land and decreel Rs. 30 as damages. 

On appeal the lower Appellate Court 
cam e to the conclusion that the plaint¬ 
iffs had fitted to prove their owner¬ 
ship of thelaiu hnlispute anl has reversed 
thedecree o f the First Court and dismissed 
the suit. The plaintiffs come here in 
second appeal ana their main ground is 
that the defendants themselves, whilst 
objecting to the Commissioner’s report, 
offered to be bound by the decision which 
the Court arriveu at on inspection of the 
locality an 1 were not competent to appeal 

to the lower Appellate Court and reliance 
is placed on Shahzadi Beg am v. Muhammad 
Ibrahim h) and an unreported decision 
of Mr. Justice Stuart iu Second Appeal 
No. 1213 of 1919 decided on the 23r (l of 
June, 1921, [Ram Lai v. Satya Ranjan 
Sircar]. In my opinion these cases have 
no bearing on the present case. In 
these cases there were agreements of the 
parties agreeing to be bound by the de¬ 
cision of the Trial Court on the question 
Involved. In the present case there was 
no such agreement. An application was 
put in by the defendants but there is 
nothing to show that the plaintiffs had 
agreed to it, and neither the Court nor 
the parties took it seriously in this sense 
and later on went into the evidence. 

Under these circumstances the application 
put In by the defendants does not estop 
them from questioning the correctness 
of the decision of the Munsif. The 
learned Judge of the lower Appellate Court 
ha* on considering the evidence come to 


lW3 


a finaing of fact that the plaintiffs do not 
own the land in dispute. The suit was, 
therefore, rightly dismissed by him. I, 
therefore, dismiss this appeal with costs. 
w * c * A * Appeal dismissed. 


OF 


(I) 59 iMd; Cm. 7871 43 A; 2661 19 A. Iy. J; I 4 , 


MADRAS HIGH COURT. 

Civn, Revision Petition No. 5 

1923. 

July 12, 1923. 

Present: Mr. Justice Spencer and 
Mr. Justice Devadoss. 

V. K. RAJAHBATHER MUDAUAR 
—Petitioner—Respondent 

VCXS'llS 

A. M. VISWANADHA REDD I and an¬ 
other—Respondents. 

Madras District Municipalities and Local Boards 
(Amendment) Act {II of 1922)— Madras Local 
Boards Act (XIV of 1920 )—Election of Pre¬ 
sident of Taluk Board—Members without oath of 
allegiance — Legality. 

The election of a President of a Taluk Board 
by members of that Board who have not taken 
the oath of allegiance as prescribed by Madras Act 
II of 1922 is invalid. 

Petition, under section 115 of Act V of 
1908 and section 107 of the Government 
of India Act, praying the High Court to re¬ 
vise the order of the Court of the Snb- 
rdiuate Judge, Vellore, in Original Petition 
No. 8 of 1922, dated the nth December 

1922 . 

Messrs. K. Rajah Iyer, and V. Raina- 
swami x Iyer, for the Petitioner. 

Mr. P. Venkatarama Rao, for the Rej 
spondents. 

JUDGMENT. —Madras Act II of 1922 
declares that no person elected asa member 
of a Total Board shall take kis seat till 
he has made an oath of allegiance. Until 
each member takes his seat no business 
can be transacted. The election of a Presi¬ 
dent is the first business to be transacted 
at the first meeting of the Board. ( Vide 
r. 15 Schedule X of Madras Act XIV of 
1920). It follows that the election of a 
President by persons who had not taken 
the oath was invalid. The lower Court 
was right. The civil revision petition 
is dismissed with costs. 

v. n. v. Petition dismissed. 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 663 of 1921. 

November 27, 192 2. 

Present — Mr. Justice Stuart. 
Musammat RAMMAN BIBI— Plaintiff- 

Appellant 

versus 

MATHRA PRASAD and anothek- 
Defendants- Respondents. 

Estate — Inheritance—Death of last holder — Re¬ 
version of estate. 

If an estate is an absolute estate of inherit¬ 
ance it cannot revert, in any circumstances, 
to the original grantor, for the law regards the 
Crown as the heir of the last holder. But if 
the estate is a limited estate, such as a fixed 
rate tenancy, it reverts on the death of the last 
holder without heirs not to the Crown but to 
the zemindar, [p. 622, col. 1.] 

Second appeal from a decree of the 
District Judge, Farrukhabad, dated ti e 3rd 

February 1921. 

Mr. M. L. Agarwala, for the Appellant. 
Mr. Mukhtar Ahmed for Mr. Gulzan Lai, 
for the Respondents. 

JUDGMENT.— The plaintiff, Musammat 
Ramman Bibi, isthe zemindar of the village 
Amrauli. A certain Hari Ram resided in 
Amrauli as an agricultural tenant. He oc¬ 
cupied a dwelling house in the abadt and 
he was the hold er of a certain grove with 
the rights of a tenant grove-holuer. It is 
alleged that he owed money 011a deed to 
a certain Mathra Prasad. Hari Ram died. 
At the lime of his aeath it w r as alleged 
that he had not satisfied the amount due 
to Mathra Prasaa. Mathra Prasad instituted 
a suit against a child called Bilaso, who, 
he alleged, was the daughter of Hari Ram 
in respect of the amount which Hari R a m, 
was alleged to have owed him. He 
obtained a decree against the assets of 
Hari Ram in the hanas of Bilaso. I am 
unable to ascertain whether this decree 
was obtained ex parte or after conlest. 
In execution of that decree he brought to 
sale the inter sts of Hari Ram in the house 
and grove. They were purchased by 
Lachmi Narain brother of Mathra Prasad. 
Lt-chmi Narain is now in possession of 
those interests. The plaintiff instituted 
asuit against Mathra Prasad and Lachmi 
Narain for possession ot the house and 
grove, her case being that Bilaso was not 
the daughter of Haii Ram ; that Hari 
R£' m haci died without heirs or succes¬ 
sors, anu that she a* zetntndar hid succeed¬ 


ed to the house and grove upon his death. 
Mathra Prasad a nd Lachmi Narain conlest- 
ed the suit. Bilaso was not a party. The 
Courts below have arr ved at a con¬ 
current finding of fact to the effect that 
Bilaso was not the daughter of Hari Ram 
and that Hari Ram died without heirs 
or successors. The Trial Court decreed 
the suit in full. The learned District 
Judge considered that the pk intiff as 
zemindar could only succeed to the house 
and grove on condition of paying off the 
debts of Hari Ram. He accorcinly made 
her success conditional ou the pa) meut 
of those debts with the result that he 
awarded the materials of the house to 
the purchaser and awarded him the 
grove in consideration of the fact that 
the value of the materials anu the grove 

together were less than the debts due 
from the deceased. 

The plaintiff appeals here. 

The first point taken is this. On the 
findings of both Courts Musammat Bilaso 
was uot the daughter of Hari Ram, so 
there is no force in ti e decree in favour 
of Mathra Prasaa against Bilaso. It was, 
however, open to the defendants to prove 
aliunde their debt from Hari Ram. They 
do not appear to have done so. Had 
the decision of this appeal turned on that 
point alone, it might have been necessary 
to remit further issues for proof upon 
this point. The non-joinder of Bilaso 
does not defeat the suit (O. I, r. o) 
and as I read O. XLI, r. 20, it is not 
possible to join her now. 

But the second point remains. It was 
decide 1 by their Lordships of the Privy 
Council in 1876 in Sonet Kooer v. Himmnt 
Bahadoor (1) that the principles of the 
English Law of escheat have no application 
tothe case of a Hindu zemindar, although 
they have application tothe case of es¬ 
cheat to the Crown onfailure of heirs. It 
was decided in 1910 by a Full Bench of 
this Court in Tulshi Ram Sahu v. Gftr 
Dayal Singh (2) thatontbe death of a fixed 

rate tenant without heirs, his tenancy did 

not escheat to the Crown but reverted to 


-J 1 ) 1 C ' £ 91 at 4°2J 3 h A; 921 2B 

8 Sar ; p * c -J. 608 J 3* Suth t p. c t J, 
257J 1 Bid. Dec. (n. s.) 245 (P. c.). 

(M )i d ’ CaS * 2311 33 ‘ A ' 1Iir 7 A ‘ 1,1 Jl 10X1 
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the zemindar. The question whether 
the zemindar would be liable to pay the 
debts of such a tenant was considerea 
but not deciaea in that appeal. Their 
Lordships in the previous case had de¬ 
cided that an istitnrari mokarrari tenure 
escheated on the death of the last-holder 
to the Crown and not to the zemindar. 
The ratio decidendi in this matter is com¬ 
paratively simple. If an estate is an ab¬ 
solute estate of inheritance it cannot re¬ 
vert in any circumstances to the original 
grantor for the law regards the Crown 
as the heir of the last-holder. But if 
the estate is a limited estate such as a 
fixed rate tenancy itreveris on the death 
of the last holder without heirs not to the 
Crown but to the zemindar. The circum¬ 
stance that the interest is transferable 
will not affect the matter. A fixed rate 
tenancy is transferable. The right of the 
tenant toreside in a house in the inhabit¬ 
ed site of rn agricultural village of this 
Province end the right of a tenant grove- 
holder to a grove in this particular village 
are both limited estates. When the last 
holder of such a house dies without heirs 
the house reverts fthe worn escheat 
should not be used, though it frequently 
is used in common parlance to express 
the process) to the zemindar , and in this 
particular village when a tenant grove- 
holder dies without heirs, the trees and the 
land revert to the zemindar. It is good law 
that, in the case of escheat to the Crown, 
the Crown is liable to pay off the debts 
of the last-holder; the Crown is so liable 
because it succeeds as heirs. But the 
question which remains to be decided is, 
does the zemindar succeed as heir ? I 
agree with the learned Counsel for the 
appellant that he does not succeed as 
heir. The zemindar has divested himself 
both in the case of the house and the 
grove . of his interest in the property for 
a period which terminates when the last 
holder dies without heirs. This period 
may be Indefinitely prolonged but 
nevertheless it is a terminable period and 
the estate is a limited estate. It could 
not be questioned that if a zemindar 
divested himself 01 his title and property 
for a definite term of years, the interest 
returning to him absolutely at the 
e»d of that term oi years; the holder 


of the limited interest could not encumber 
mor e than tl e limited interest, and in 
no circumstances could the zemindar be 
held responsible for the debts of the last 
holder. It appears tome that the same 
rule must be applied in the case of all 
limited estates and that, therefore, the 
zemindar is entitled to recover the house 
anl Hie grove absolutely on the aeath 
of the last holder without heirs. 

I, therefore, allow this appeal. I set aside 
the decree of the learnel District Juuge 
?u.i restore the decree of the learned 
Muusif. The aefendants-respondents will 
pay their costs ana those of the plaintiff- 
appellant in all Courts. These costs will 
include in this Coin! fees on the higher 
scale. 

w. c. A. Appeal allowed. 


NAGPUR JUDICIAL COMMISSIONER'S 

COURT. 

Second Civil Appeal ho. 231-B of 1922. 

July 21,1923. 

Present:— tor. Prideaux, A. J. C. 
ANNAJI—Plaintiff—APPELLANT 

versus 

LAXMAN and others — Defendants 

•—respondents. 

Evidence Act (I of 1872), 5. no— 

Lease unregistered — Admissibility in evidence 
_ Relationship of landlord and tenant—Owner* 

Skl L unregistered lease deed is admissible in 
evidence to show the position of landlord and 
tenant and would, under section no of the Evi¬ 
dence Act, tend to show ownership. 

Appeal from a decree of the First Ad¬ 
ditional District Judge, Akola, in Civil 
Appeal No. 459 of 1921, decided on 15th 

Messrs. A. V . Khare, and D. T, Mangalr 

murid, for the Appellant. 

Mr. M, B. Ntyogt , for the Respond¬ 
ents. . 

JUDGMENT— Plaintiff sued for an open 

site and thcA'ii/Mi al Borgaon, Talnq Basim, 
which he had bought front defendants Nos. I 

uud 2 by a salc*dced dated 2 9 th May I 9 1 ®- 
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He states that he had already been in poss¬ 
ession as the licensee of the father oi 
defendants Nos. 1 and 2 from 18 96 . Both 
Courts have found that plaintiff has failed 
to prove that the site belonged to defend¬ 
ants Nos. 1 and 2 or that they had any 
right to sell. The findings are findings of 
fact and are not to be challenged in 
second appeal without good reasons. 

The first ground upon which the decision 
of the Courts below is assailed is that there 
is a presumption that the gadhi in a village 
belongs to the Deshmukh. I know of no 
such presumption and, during many years 
of service in the Province from which this 
appeal arises, never heard of it. The second 
and last ground is that the lease of 28th 
November 1894, though inadmissible be¬ 
cause of want of registration, has been 
held admissible for collateral purposes. 
It is executed by one Maroti in favour of 
Tapaji, the grandfather of defendants Nos. 4 
and 5, who claim the site. The admissibi¬ 
lity of tie document for a collateral pur¬ 
pose is not challenged but it is stated that 
it is no evidence against the plaintiff. It 
seems to me *o have been rightly admitted 
to show the position of landlord and tenant 
and would, under section no of the Evi¬ 
dence Act, tend to show ownership. What is 
evidence against plaintiff's sellers is evi¬ 
dence against the plaintiff as he claims 

through them and the fact that in 1894 the 

purchaser of defendants Nos. 4 and 5 leased 
the site to Maroti, and there is ample evi¬ 
dence to show that Maroti did occupy the 

site, unquestionably raises a presumption 

that at that time the family 0 f defendants 
Nos. 4 and 5 were the owners of the site. 
Nothing exists to vitiate the findings of fact 
of the low’er Appellate Court upon w'hich the 
decision of this appeal turns. Tor these 
reasons this appeal fails and is dismissed 
with costs. The appellant will pay the 
respondents' costs. 

R * D * ' Appeal dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 173 op 1927. 

April 16, 1923. 

Present: —Mr. Justice Krishnan and 

Mr. Justice Coleridge. 

GUNNAM AKKAMMa— Defendant 

No. 2 — Appellant 
versus 

NUNE VENKATAPATHI and an¬ 
other—Defendant No. i and Plaintiff 

—Respondents. 

Legal representative—Wife impleaded as legal 
representative of deceased husband in a suit for 
maintenance—Subsequent suit in personal capacity. 

It is not open to a person who is added as a legal 
representative of a deceased judgment-debtor, 
to raise any defences personal to himself or her¬ 
self. 

In a suit for maintenance a charge for mainten¬ 
ance was declared against certain properties ot 
the judgment-debtor. Some of these items were, 
however, the stridhanam properties of his wife 
Pending appeal, the judgment-debtor died and hig 
wife was brought on the record as his legal re¬ 
presentative. In a subsequent suit for enhanced 
maintenance : 

Held, it was open to the wife or her re¬ 
presentative-in-interest to plead that the charge 
in the prior suit against her properties was not 
binding on her and her personal estate. 

Second appeal against the decree of the 
District Court, Godavari, at Rajamundry, 
dated the 13th March 1920, in Appeal 
Suit No. 229 of 1919, preferred against 
the decree of the Court of the Subordinate 
Judge, Coeanada, dated the 22nd July 1919 
in Original Suit No. 49 of 1918. 

Mr. r. S. Raghunatha Rao, for the 

Appellant. 

Messrs. G. Lakshmaiian , A, Satyanarayana 
and A, Venkatayallah, for the Kespondent. 

JUDGMENT.~-The lower Appellate Court 
has found that items Nos. 6 to 11 of plaint 
A schedule were the stridhanam proper¬ 
ties of plaintiff s mother-in-law and did 
not belong to her father-in-law s estate. 
On this finding no charge should lave 
been given on those items for any part 
of the maintenance allowed. The learned 
District Judge apparently thinks that be¬ 
cause the mother-in-law was made a party 
to the second appeal as the legal represen¬ 
tative of her deceased husband and in 
that suit a chai ge was declared for Rs. 7a 
a year on properties including those pro* 
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perties, the same is binding 011 her and 
her estate. We are unable to concur with 
this view. She was only added as a legal 
representative in the previous litigation 
and it was not open to her as such 
to raise any defences personal to herself. 
It was, therefore, open to her and is now 
open to her representative, the 2nd defend¬ 
ant, to plead that the charge was not 
a proper charge on tl eir properties and 
as on the finding of the lower Appellate 
Court the charge is not a proper one, effect 
can and should be given to it by disallow¬ 
ing any charge on those lands. There is 
no question raised about the amount of 
maintenance allowed. The decree of the 
lower Appellate Court must, therefore, be 
reversed and that ot the First Court re¬ 
stored. The first defendant will pay 2nd 
defendant’s costs in this and the lower 
Appellate Court and the plaintiff will bear 
his own costs in both those Courts. 

V. N. V. 

w> c. a. Decree reversed. 

ALLAHABAD HIGH COURT. 

Second Civil appeal No. 892 of 1921. 

December 1, 1922. 

Present: —Mr. Justice Gokul Prasad. 

GAYA PRASaD and another— 
Defendants—Appellants 

versus 

METHaI LAL and others—Plaintiffs 

—Respo ndents. 

Vendor and purchaser—Purchase from person 
without title—Debt of vendor paid by purchaser— 
Suit by reed owner for possession, purchaser whether 

entitled to reimbursement. 

A person who purchases property from one who 
has no title to sell, and who, to save the property 
from sale in execution of a decree against the 
latter, pays the amount of the decree, is not 
entitled upon dispossession by the real owner 
of the property, to be reimbursed the amount 
of the decree paid by him. 

Second appeal against a decree of the 
District Judge, Allahabad, dated the 
1st March 1921. 

Mr. M. L. Agarwala, for the Appellants 
: Mr. P. L. Banerji, for the Respondent. 

JUDGMENT.— The facts are as follows:— 
Ode Beni owned two houses. He died 
leaving a widow, Ram Dei, the step¬ 
mother of his son Mata Ghulam, who 
survived him. After the death 0 f Mata 
Ghulam, Sbeo Pal, Hahmcle, i s sa id t 0 have 

fet the property as his hdi. On the 


6th of July 1918 Sheo Pal sold the two 
houses to the plaintiff. One Amrit Lai 
obtained a money-decree from the Court 
af Small Causes against Sheo Pal and Ram 
Dei. The amount of this decree was re¬ 
coverable fr 0 m the assets of Beni. In 
execution of this decree he attached the 
houses purchased by the plaintiff. The 
plaintiff objected but his objections were 
disallowed on the 9th of August 1919. 
Oil the 24th of November 1919 Musammat 
Ram Dei sold the bouses to Gaya Prasad 
and Sattidin who paid off the amount 
of the decree. On the 9th of August 
1920, that is, within a year from the date 
of the disallowance of his objection, the 
plaintiff brought the present suit for poss¬ 
ession against Gaya Prasad and Satti- 
din, the purchasers. The defence raised 
to the claim was (1) that no suit having 
been brought against the decree-holckr 
within a year, the title of the plaintiff 
had become extinguished, and (2) that the 
plaintiff could not get possession • 
without paying off the decree of Amrit 
Lai which had been satisfied by the de¬ 
fendants. The Trial Court decreed the 
claim for possession conditional on the 
plaintiffs’ paying up the amount of the 
decree of .amrit Lai which had been satis¬ 
fied by the delendauts. Oa appeal by 
the nlaintiff, tl e learned Judge of the 
lower Appellate Court las modified the 
decree of the Trial Court by deleting the 
condition regarding the paymeit of Amrit 
Lai's decree by tin plaintiff and has given 
an unconditional decree to tie plaintiff. 
The defendants come here in second ap¬ 
peal. I do not see any principle of law 
by which the defendants who had, accord¬ 
ing to the defence, purchased the property 
from a person who had no title to sell it, 
cjuld expect to be recouped for the 
amount which they paid to clear off 
the decree of Amrit Lai. Because of their 
purchase they did not acquire any in¬ 
terest in the property and as such their 
action was that of mere volunteers. The 
decree of the Court below isariglt decree 
and is not open to any objection. I con¬ 
firm it and dismiss this appeal with costs 
including in this Court-fees on the higher 

scale. 

W i C. A. 


Appeal <UsmW*d' 
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CALCUTTA HIGH COURT. 

Second Civil, Appear No. 1304 op 1921. 

January 3, 1923. 

Present: —Mr. Justice Ghose and 
Mr. Justice Panton. 

JARI LAI/ PAL —Defendant— 

Appendant 
versus 

LAL BEHARI HAZRA— Plaintiff — 

& * Respondent. 

Hindu j * Law — Widow — Surrender, constitu¬ 

ents of. 

In order ' that a surrender by a Hindu widow 
of her widow's estate, inherited from the last 
male owner, may be effective and valid, there 
must be fa total surrender of that estate, and 
the arrangement between the widow and the 
reversionary heir should not be such as can 
be described as a device to partition the estate 
between the widow and the reversionary heir. 

[p. 626, col. I.] 

Second appeal against the decree of the 
Subordinate Judge, Asansole (Burdwan), 
dated the 31st March 1921. 

Messrs. Bankitn Chandra Mukerjee and 
Charuchandra Sanyal, for the Appel¬ 
lant* 

Mr. Basak, for Mr. Hira Lai Sanyal, for 
the Respondent. 

JUDGMENT. —The only question in¬ 
volved in this appeal is, wl ether a lease 
executed by a Hindu widow, under circum- 
stancesto be mentioned hereinafter, passed 
any title binding against a reversionary 
heir. The facts of the case have been 
fully set out in the two judgments of the 
Courts below and it is unnecessary to 
repeat them at length. It will be sufficient 
if the facts are stated shortly so far as 
the question involved in this appeal is 
concerned. It appears that a lady of the 
name of Raj Kumari Deby, who was the 
widow of one Kenaram Hazra, executed 
a deed of release in favour of one Ram 
Das Mukerjee, who was a reversionary 
heir of her husband. In the deed of release 
the lady stated that after her husband's 
death she had been in e .joymeat of all 
moveable and immoveable properties left 
by her husband. She then went on to state 
that she was executing the deed of release 
in favour of the said Ram Das in respect 
of all immoveable properties left by hei 
husband. She stated that the immoveable 
properties were all mentioned in the .sche¬ 
dule to the deed and that if, through mis¬ 
take or omission or for any ot ier reason, 

40 
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any immoveable property" was left out 
of the schedule there would be no hindrance 
to the title or possession of the reversionary 
heir in respect of the immoveable properties 
lift out of the.schedule if such had happened. 
With reference to the moveable properties, 
she declared that she would retain the 
same in her possession and that, after her 
demise, the said Ram Das would be the 
owner of the same. It is argued by Mr. 
Bankitn Chandra Mukerjee, who lias con¬ 
ducted this appeal with much ability, 
that the words of the deed of release taken 
as a whole conveyed the entirety of the 
estate left by the grantor’s husband and 
that, if that was so, the deed of release 
fulfilled the conditions laid down by their 
Lordships of the Judicial Committee 
in the case reported in Sureshwar 
Misser v. Maheshrani Mis rain (1), and 
that, therefore, it should be held 

that the deed of release passed a 

title which was binding as against the 
reversionary" heir. There is another point 
which has been argued, namely, that the 
reservation df the right of residence in 
the homestead did not in any way con¬ 
travene the conditions laid down by the 
Privy* Council in the case referred to above 
and also in other cases decided by their 
Lordships of the Judicial Committee deal¬ 
ing with the question of surrender by 
widows of their estate. So far as the 
last point is concerned, namely, whether 
the reservation of a r ght of residence in 
a fam ly dwelling house or in a homestead 
can or cannot be stigmatized as a device 
to divide the property wh ch belonged 
to the iast male owner, between the lady, 
and the reversionary heii, need not be 
gone intoi.. this case and the reason is this. 
Looking at the words of t e deed itself, wc 
are satisfied that the entirety* of the estate, 
composed of moveable as well as immoveable 
properties, d d not pass by the deed 01 
release. No doubt, so far as the immoveable 
property" was concerned, there was a com¬ 
plete surrender by the lady , in favour of 
Ram Das. But as regards the moveable 
properties the words that occur in the 
concluding portion of the deed conclusively 

(1) 57 Ind. Cas. 325; 25C. W. N. 194; 39 M. E. J. 
x6i; 28 M. L . T . 154; 2 U. P. L . R. (P. C.) 128; 12 
L. W. 461; 18 A. I<. J. 1069; 47 I« A. 233; 48 
C. 100 (P. C-) 
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show that the title thereto, namely, the 

title of the lady in her husband’s estate 

to the moveables, remained unaffected 

by the document in question and that 

after her dem sc the title as well as the 

possession thereof would pass to Ram 

Das. In our opinion, the terms of the 

deed of release were not sufficient to pass 

the entirety of the estate left by the last 

male ownei to Ram Das and, that being so, 

inasmuch as there was not a total surrender 

bv the widow of her estate which was 
* 

inherited from the last male owner in favour 
of Ram Das it can baldly be contended 
that the deed passed any title binding 
as against the reversionary heir, 
t. Our attention lias been drawn to nu u»er- 
ous cases decided in tie Courts in India 
and also to the recent Privy Council de¬ 
cision on the question of surrender by wi¬ 
dows of their estate. The last case, namely, 
the case reported in Sureshwar Mhser v. 
Maheshruvi Misrain (i), laid down two 
working rules, namely, (i) that there must 
be a total surrender by the widows of her 
widow’s estate inherited from the last 
male owner, and (2) that the arrangement 
between the widow and the reversionary 
heir shorld not be such as can be described 
as a device to partition the estate, between 
the widow and the reversionary heir. So 
far as the first point is concerned, Mr. 
Mukerjee's client obviously fails on the 
terms of the deed. In this view, there 
is no escape from the conclusion that no 
title whatsoever, in the circumstances of 
this case, passed to the grantee sufficient 
to bind the reversionary heir. 

The appeal, therefore, fails and must 
be dismissed with costs. 

• w. c. a, Appeal dismissed. 


OUOH JUDICIAL COMMISSIONER’S 

COURT. 

First Civie Appear Nos. 13 of 1918 and 

50 of 1921. 

April 4, 1923. 

Present :—Kanhaiya Lai, A. J. C. and 

Mr. Dalai, A. J. C. 

Chaudhraln ZARH'-UN-NISA and 

OTHERS—Pl<AI NTIFFS—APP EEE ANTS 

versus 

M Cft.iud iri SHAFIQ-UZ-ZAMAN and 

£or IiE RS—D EFE ND ANTS —RESPO NDENTS. 
Oudh Lstales Act [I 0/1869), ss. 8,13, 22, 23, 


scope of—Interpretation — " A person wno would 
have succeeded according to the provisions of the 
Act," meaning of—Family settlement, nature of — 
Award, whether a settlement—Award when binding 
a person whose interests are analogous to those of 
parlies to arbitration — Award, by whom may be 
questioned — Civil Procedure Code (Act V 0/1908), 
s. 11, Expin. VI, applicability of—Muhammadan 
Law—Devise tn favour of one heir, without consent 
of others, effect of — Limitation Act (IX of 1908), 
Sch. I, Arts. 141, 144, applicability of—Will, in¬ 
operative — Consent oj parties, effect of—Court of 
Wards, statements by Deputy Commissioner and 
Board of Revenue, effect of. 

Section 13 of the Oudh Estates Act, 1869, was 
devised to impose restrictions on sudden freaks 
of impulse. It insisted upon certain formalities 
in the case of gifts aud devises and fixed certain 
time limits for the performance thereof in order 
that the strongest proof might be available of a 
disposing mind of deliberate intention in case the 
donee or legatee happened to be a person who 
was not the legal heir to the estate under the 
special rules of succession or the ordinary law 
applicable to such estates or one of his younger 
sous. [p. 633, col. 2.J 

Indar Kunwar v. Jaipal Kunwar, 15 I. A. 127 
at p. 148; 15 C. 723; 12 Ind. Jur. 377; 5 Sar. P. 
C. J. 150; Rafique and Jackson’s P. C. No. 102j 

7 Ind. Dec. (n. s.) 1067 (P. C.l, referred to. 

The expression “a person * no would hare suc¬ 
ceeded accoiding to the provisions of the Act” in 
section 13 of the Oudh Estates Act, is confined to 
the persons or one of the persons to whom the estate 
would have descended according to the provisions 
of the special clause of section 22 of that Act ap¬ 
plicable to the particular case. [p. 634, col 2J 
p. 635, col. 1.] 

The proper intrepretation of sub-section (1) of 
section 13 appears to be that the privilege is con¬ 
fined .0 the one person who would succeed to the 
taluqdar's estate under the Actj and that the 
words " under the ordinary law to which persons 
of the donor or testator’s tribe and religion are 
subject” govern cases falling under section 22, 
clause 11, and section 23 of the Act. If there is 
a person existing, who would succeed under the 
special provisions of section 22 (first ten clauses) 
that person alone would be the privileged person, 
[p. 635, coL 2.] 

Bhaiya Rabidat Singh v. Indar Kunwar, 16 C. 
556; 16 I. A. 53; 13 Ind. Jar. 98; 5 Sar. P. C. J. 
505J Rafique and Jackson's P. C. No. no; 8 Ind* 
Dec. (N. s.) 367 (P C.), AH MuhammadKhan 
v. Sajjadi Be gam [Syed Azam Shah v. Syed 
Ahmad Shah), 33 Ind. Cas. 516; 2 O. E. J. 758, 
Balraj Kunwar v. Jagalpal Singh, 26 A. 393; 

8 C. W. N. 699; 31 I- A. 132; 1 A. E. J. 384; 

7 O. C. 248; 11 Bom. E. R. 516; 8 Sar. P. C. J. 
639 (P. C.), referred to. 

A family settlement implies a mutual settle¬ 
ment by certain contending parties belonging to 
th.- same family of some disputed claims and rights. 
An award of arbitration is not a settl:ment of 
that chara:ter. It is a decision of a tribunal con¬ 
stituted by the contending parties for the settle¬ 
ment ot their disputes, and in so far as it is a 
lawful and valid award, it is binding on the parties 
to the arbitration proceeding* end their privies. 
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Whether such an award is binding on persons 
whose interests are analogous to those of the 
parties to the arbitration proceedings, is a matter 
which is not capable of an inflexible answer. In 
each case it has to be determined whether the 
person who agreed to the reference to arbitra¬ 
tion was seeking to assert a rig.it common 
to himself and otners and had acted fairly in re¬ 
presenting those whose interests lie had under¬ 
taken to protect, [p. 641, col. 2.] 

An arbitration award can be questioned by 
those only who were no parties to the arbitration 
proceedings, but not by a person who was a party 
to the arbitration or to the decree passed in 
accordance with it, or by his representatives-in- 
interest. (p. 643, col. 2.J 
Section ir. Explanation VI, of the Civil Proce¬ 
dure Code, applies to a common right asserted by 
certain persons on behalf of themselves and others, 
but not to rights which are not common but 
several and distinct, [p. 642, col. 2.J 

Under the Muhammadan haw a devise in favour 
of one of several heirs is inoperative without the 
consent of the other heirs, (p 643, col. 2.J 
Article 144 of the Limitation Act, 1908, does 
not apply where a suit is otherwise specially pro¬ 
vided for. [p. 645, col. 1.) 

Runchordas Vandravandas v. Parvatibai, 23 B. 
7 z 5 l 1 Bom. L. R. O07; 3 C. W. N. 621; 26 I. A. 

7 ,V fl v S ^‘„ P ' S* 5431 12 lad. Dec. (n. s.) 4S5 
(P. C.), followed. 

Article 141 provides for a suit by a person en¬ 
titled to possession on the death of a Hindu or 
Muhammadan female but, »t does not apply where 
the Hindu or Muhammadan female has been i n 
possession of a full estate, [p. 645. cols. 1 & 2.] 
Singh v. Gajraj Singh, 33 Ind. Cas. 371; 

v t 2 3 O. L. J. 45, Bishcshar Bakhsh 
Singh v. Rameshar Bakhsh Singh, 44 Ind. Cas. 
08 ; 21 O. C. 1; 4 O. L. J. 648, followed. 

Any statement made by a Deputy Commissioner 
or the Board of Revenue in derogation of the 
rights of a person on whose behalf an estate is 
held by the Court of Wards cannot be deemed to 
have been made on that person's behalf or as hi9 
agent, [p. 644, coL 2.] 


A Will which fails to satisfy the conditions im¬ 
posed by section 13 of the Oulh Estates A t is 
inoperative, and, being thus void and unenforce¬ 
able, the mere consent of parties would not 
validate it. It may create a new title to take the 
pla.e of that wide 1 was inchoate, defect ve or 
imperfect, [p. 647, col. r.] 

The use of the word "ordinarily" in List No. 2 
prepared under section 8 of the Oudh Estates 
Act implies that an occasional variation by consent 
or otherwise would not affect the custom of de¬ 
volution. [p. 652, col. 1.] 

Murtaz a Husain Khan v. Mohammad Vasin Ali 
Khan, 36 Ind. Cas. 299; 38 A. 552; 20 M. L. T. 

362; 14 A. L. J. 1083; 18 Bom. L. R. 88 j; 1 M. 

L. J. 804; (1916) 2 M. W. N. 553; 23 C. I.. J. 1; 19 
O. C. 290; 1 i*. L. W. 122; 21 C. W. N. 410; , O. 
L. J. 8; 4 L. W. 538; 43 I. A. 269 (P. C). followed. 

In First Civil Appeal No. 13 of 1918. 

Appeal against a decree of t ie Sub- 
Judge, Mohanlalganj, Lucknow, dated the 
30th November 1917. 

In First Civil Appeal No. so of T921. 

Appeal against a decree of the Second 
Additional D strict Judge, Lucknow, dated 
21 st July 1921. 

D . 5 . M. Sulaiman, Messrs. Hyder 
Hussain and Bisheshwar Nath Snvastava, 
for the Appellants. 

Mes?r = . Kamta Nath Singh, Wazir 
Hasan , Ali Mohamnad, Gokul Prasad, 
Har Dayal, Ganga Day at, Har-obind D iy«l, 
Niamat Ullah, Zahur Ahmet and Makuni 
Lai, for the Respondents. 

JUDGMENT.—These are two connected 
-p pea Is arising out 0 f two suits brought 
by rival claimants to tne same estate. 
The short pedigree given below will 
elucidat. tne connection between the 
principal parties to tne two suits:— 


Chmudhri HUSAIN BAKHSH 


Murtaza Husain, 
died 18th March 1S80. 


Sarfaraz Ahmad, 
died 26th May 1870. 


Musammat Bechan-un- M us animat Zainab-un- Mustafa Husain, 
nisa, widow, died nisa, died 30th August 1907. plaintiff, in suit 
26th February 1895. married to N'o. 3-58 of 1919, 

Imtiaz-uz-zaman 


Musammal Sughra Bibi, 
daughter. 


Fida Husain, 
married to 
Musammat Amina. 


M usammal Amina, Musammat Manzur-un- Rafi-uz-zaman, M us am mat Z nri{-un- Shafiq-uz.zamau, 


predeceased daughter 
(married to 
Fida Husain). 


N.sar Ahmad Ali Haider 
Khan; Khan, 

(Stlsband.) (son.) * 


nisa, daughter died son (born 
7th June 1908 5 th October 1869, 

{ died 9th Juue 

I . 1891). 

ier Ishtiaq Ahmad 


nisa, (daughter) 
plaintiff in suit 
No. 4-62 of 1915. 


(son) defendant 
in both suits. 


Khan, 

(«>*.) 


Sharif-uz-zj-man. Three daughters, 


defendant in both suits. 
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The property in dispute consists of Taluqas 
Bhilwal and K tan pur, sit lated in the Dis¬ 
trict of Bata Banki.and Taluqa Sikandar- 
pur, situated in the District of Rae B -reili. 
These estates were settled with Chaudkri 
Sarfaraz Ahmad in 1858 and sanads were 
afterwards granted to him. His name was 
entered in respect of T.duq .s B nhval and 
Kh-inpur at No. 13 of Distil and in respect 
of Taluqa Sikaidotpur at No. io in 
Dist V appended to Act I of 1869. 

Taluqa Bhilwal, otherwise known as 
Bhilwal Hasa pur, belonged to Ciat.dbri 
Eutf-ul-lah. He died in 1254 Dasji leaving 
a daughter, Musammat Beckan-un-nisa, 
who was married to Chaudkri Sarfaraz 
Ahmad, and a brother, Qalandar Bakhsh. 
Qalandar Bakhsh held the estate for some¬ 
time but the revenue payable in respect 
thereof fell into arrears, T 1 e kabuliyat of 
the estate was then granted to ceitain 
other persons, but the latter similarly made 
default in the payment of the revenue, 
and the estate was eventually sold and 
purchased by Arjun Singh sometime before 
the Mutiny. Arjun Singh did not, however, 
succeed in getting possession. The confis¬ 
cation of CMdh followed. Chaudkri Sarfraz 
Ahmad managed to secure possession of the 
estate and 1 is title thereto was recognised 
by the British Government at the Summary 

Settlement and a primogeniture sanad was 
granted to him in 1816 (Exhibit C 46), 
Taluqa Klia.ipur belonged to Chaudhri 
Husain Bakhsh. It devolved on his death 
on his son Sarfaraz Ahmad. Taluqa 
Sikandarpur had been granted to Chaudhri 
Sarfaraz Ahmad by the British Govern¬ 
ment. 

On the 3rd May 1870 Chaudhri Sarfaraz 
Ahmad deposited with the Chief Com¬ 
missioner of Oudh what he described as 
his last Will a ad Testament in the presence 
of Raja Barzand Ali Khan, the taluqdar 
of Jahangirabad, and Nawab Ali Khan 
the taluqdar of Salempir, both of whom 
attested the presentation of the Will (Ex¬ 
hibit 1). The Will purports to bear the 
signature of Chaudhri Sarfaraz Ahmad, 
but it bears no date and it is not clear 
whether the said signature was made 
in the presence of the Chief Commissioner 
and the above witnesses. Both, Raja 
B'arzand Ali K an and Nawab Ali K an are 
dead. Tne genuineness of the Will is not. 


however, disputed by the main contending 
parties and may also be presumed from 
the eircr instances established. On the26th 
May 1870, l.e., within 23 days of its pre¬ 
sentation, Chaudhri Sarfaraz Ahmad died 
without taking any step to get the said 
Will registered in the manner required 
by section 13 of Act I of 1869. He left 
his mother, Musammat Cband Bibi; a 
widow, Musammat Bechan-un-nisa;a daugh¬ 
ter, Musammat Zainab-un-nisa ; a brother, 
Murtaza Husain; and a sister, Musammat 
S ighia Bibi, surviving him. By virtue 
of the Will the entire Taluq 1 Bhilwal 
with the villages Sharifabad and Allahpur 
of Taluqa Khanpur had been devised to 
Musammat Bechan-un-nisa for her life and 
after her to her daughter Musammat Zainab- 
un-nissa, and after her to the children of 
the latter, male and female, and the rest 
of the Taluqa Sikandarpir were to be en¬ 
joyed by Murtaza Husain and Musammat 
Bechan-un-nissa in equal shares, the latter 
holding her share for her life with remainder 
after her death to her daughter, Musammat 
Zainab-un-nissa; and after her to her children 
male or female. The Will enjo ned on the 

legatees tolive ontheincome of tbeproperty 
and declared that none of the heirs succeed¬ 
ing to the estate shall have any power 
of alienation. In regard to Taluqa Khanpur 
the Will further said that the lambardari 
and qaem muqaml (succession) shall vest 
in the male issue and the daughter would 
have a right to maintenance. The validity 
and effect of the devises made by the Will 
form one of the subject-matter of contention 
in this lifcgation. If the Will was invalid, 
the person entitled to the estate of Ohaudhri 
Sarfaraz Al mad in preference to his widow 
Musammat Beci an-un-nisa, was his brother, 
Murtaza Hu sain, under section 22, clause (6), 
of Act I of 1869, as he had left no male issue. 
He had a grausdson, Rafi-uz-zaman, by 
his daughter, Musammat Zainab-un-nisa, 
who was a minor about seven months 
old. 

On the death of Chaudhri Sarfaraz 
Ahmad a contest arose between Musammat 
Beehan-m-nisa and Murtaza Husan. Mus - 
sammat Bechan-unmisa claimed to be 
enttled to tne estate under tne Will of her 
husband. Murtaza Husain claimed to be 
the joint owner of the estate along with 
his brother, Chaudhri Sarfaraz Ahmad 
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and also claimed a right to inherit the estate 
under section 22, clause ^6), of Aci I of 1869. 
On the 3rd August 1870 mutat < n of names 
was effected, presumably on, the reports 
of the patwaris of the villages concerned 
in accordance with the allotments made 

by the Will (Exhibits 4 and 5); but* o n the 
7th September 1870 Murtaz a Husain 
applied for mutation of names in his favour, 
alleging that the Will was invalid and claim¬ 
ing to be the sole heir to the estate under 
Act I of 1869 (Exhibit A 54). Meanwhile, 
on a reference made by the Deputy Com¬ 
missioner of Bara Banki, the Commissioner 
took the view tl at Rafi-u z-zaman had a 
preferential rigl t and he directed the Dep uty 
Commissioner accordingly to assume the 
superintendence of the estate on behalf 
of Rafi-u7-zaman (Exhibit A 52). Appre¬ 
hending that his right would be theieby 
endangered, Murtaz a Husain sought 
to rely on the Will to show that Rafi-uz- 
zaman was described by Sarfaraz Ahmad 
as his daughter's son and was never adopted 
or treated in all respects as his own son. 
The Financial Commissioner, however, 
did not agree with the Commissioner and 
directed that the orders passed in the muta¬ 
tion proceeding relating to succession should 
not be interfered with (Exhibit A 55). 

On the 9th February 1871 the parties 
agreed before the Deputy Commissioner of 
Bara Banki to abide by the Will of Sarfaraz 
Ahmad and to refer their disputes about 
certain provisions of the Will to 
arbitration (Exhibit 2). On the 14th 
February 1871 they executed an agree¬ 
ment of reference to arbitration appoint¬ 
ing Chaudhri Ghulam Farid, taluqdar 
of Bari, Pargana Rudauli, and Raghr- 
nath Singh, taluqdar of Pali, arbi¬ 
trators, to settle the dispute between 
Chaudhri Murtaza Husain and Chaudhrain 
Saheba, the widow of Sarfaraz Ahmad, 
in accordance with the provisions entered 
in the W'ill of Sarfaraz Ahmad and about 
the property not entered therein and agree¬ 
ing that they shall be bound by any decision 
the referees may give on considering the 

an< * °tber matters 
(Exhibit 6). The agreement was followed 
by prolonged proceedings before the arbi¬ 
trators in which each party set up his 
or her respective rights. They ultimately 
agreed m regard to the property covered 


by the Will that the arbitrators should 
abide by the Will and " construe and explain" 
its provisions about certain matters in 
regard to which the parlies were at differente 
(Exhibits 8 and 9). An award followed 
dealing with the property' covered by tl c* 
Will and that not covered thereby a:.d 
distributing the same in a certain manner, 
(Exhibit 12). Taluqa Khanpur, excJuding 
the villages Sharifabad and Allahpur, was 
to be divided equally between Musammat 
Bechaa-un-nisa and Murtaza Husain; 
Taluqa Sikandarpur was to be similarly 
divided between them, and Taluqa Bhilwal, 
also knowm as Bhilwal Hasanpur, and the 
villages Sharifabad and Allahpur of Ta lqa 
Khan pur were to go to Musammat Bechan- 
un-nissa exclusively. The villages not 
covered by the Will were also to be divided 

between Musammat Bechan-u n -nisa and 

Murtaza Husain and each party was to 
be the owner of such moveable property 
as was in his or her possession- In regard 
to the direction contained in the Will res¬ 
tricting the power of alienation, the arbi¬ 
trators declared that it was only admonitory 
and not intended to restrict the rights 
of Murtaza Husain in regard to what was 
his ancestral property. The exact scope 
of the authority’ given to the arbitrators 
and the construction to be placed on the 
award and the legal effect thereof form 
other important issues in this litigation. 
On the 21st Augr st 1871 Musammat Bechan- 
un-nisa filed an application to enforce 
fhe award (Exhibit 14) to which certain 
objections were taken by Murtaza Hi sain 
A decree was ultimately passed in accordance 
with the award on the 20th December 
1871 (Exhibit F 7), which was upheld by 

on ^ 13111 J iJ y i8 7 6 

(Exhibit A65). A perfect partition of 
the estate was subsequently effected between 
Musammat Bechan-un-nisa and Murtaza 
ilusain by the Revenue Court. On the 30th 
December 1882 (see Exhibit 22 paragraph 3) 

the Court of War Q sassumed the superintend¬ 
ence of the estate of Musammat Beclian- 
11 n-nisa,. Musammat Zainab-un-nisa had 
meanwhile given birth to another son 
mimed Shafiq-uz-zaman. In June 1891, 
Ranq-uz-zaman died. On the 15th Sep- 
tember 1893^ Musammat Bechan-un-nisa 
executed a Will by which she gave her entire 

estate to Musammat Zainab-u n-nisa 
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r.iid . Shafiq- 7.-z«iman jointly for 
their lives wit.»oat any power of 
alienation will; an absolute and heritable 
vested, remainder in favour of the latter 
on the death of the former (Exhibit A-97). 
On Lite 26th February 1895 Musamviat 
Bechan-un-uisa died. Musammat Zainab- 
u 11-ms.; thereupon applied for the entry of 
her name and that of her minor son Shafiq- 
uz-zaman, in the place of the deceased.I 
and Mustafa Husain, son of Murtaza Husrin, 
made an application to the same effect, 
claiming that he was the sole heir to the 


estate of Sarfaraz All mad. The Board of 
Revenue directed the Deputy Commissioner 
of Bara Banki, who was in charge of the 
estate to apply for mutation of names 
in favour of Musamviat Zainab-un-nisa 
alone on the basis of the Will executed in 
her favour by Sarfaraz Ahmad (Exhibit 
31b). An application to that effect was 
accordingly made by the Court of Warns 
(Exhibit 6) which was contested by Mustafa 
Husain who was ultimately unsuccessful. 
On the 30th August 1907 Musamviat Zainab- 
un-nisa died. The Couit of Warns con¬ 
tinued the superintendence of the estate 
on behalf of Shafiq-uz-zaman ana got 
mutation of names effected in his favour 
without any objection having been raised 
by . Mustafa Hrsain or any other person 
claiming to be interested in the property. 
The estate was then indebted to the extent 
of Rs. 39,000. Shafiq-uz-zaman raised a 
loan from the Upper India Bank, Limiteo, 
Meerut, for that amount on the joint security 
of himself and Hari Kishen Das ana got 
the estate released on the 6th November 
1908 (Exhibit W5). 

The history of the estate thereafter is 
one of successive alienations and transfers 
by Shafiq-u7-za man. He took various loans 
from time to time from different persons 

and eventually borrowed two lacs of rupees 

from the Upper India Bank, Limited, 
on the security of the estate for the pay¬ 
ment of his liabilities. He transferred 
a ifferent portions of the property to different 
persons who are parties to the suit. On 
the 30th January 1912 he executed a deed 
of tr «st with the intention of making over 
the estate to the trustees for the benefit 
of Ins son, Sharif-uz-zaman, but soon 
after the trustees got possession, he took 
back possession. On the 27th January 


1914 Si afiq-uz-zaman was adjudicated 

an insolvent on the application of one of 
his creditors and the Deputy Commissioner 
of Bara Bank*, was appointed Receiver 
of he estate for the benefit of his credit¬ 
ors. 

Shafiq-uz-zaman had three sisters, Musatn- 
mat Amina, Musammat Zarif-un-n sa ana 
Musavitmt Manzur-un-nisa of vf\\om Musam¬ 
mat Amina had died in the lifetime of her 
mother, Musammat Manzur-un-nisa died 
on the 7th June 1908, leaving as her heir 
her husband Nisar Ahmad Khan, and 
two sons Ali Haider Khan and Isbtiaq 
Ahmad Khan. Musavimat Zarif-un-nisa 
and the heirs of Musammat Manzur-un- 
nisa claim to be the owners of half the 
estate by inheritance from Musammat 
Zainab-un-nisa. They sold a half of their 
interest in the estate to Raja Syed Abu 
Jafar oi Pirpur. The first of the suits 
to which these appeals relate was filed 
by Musammat Zarif-un-nisa, the heirs of 
Musamviat Manzur-un-nisa ana the said 
transferee for possession of half of the 
estate and for mesne profits appertaining 
thereto, which was dismissed by the learned 
Subordinate Judge, Mr. Mohammaa Ra2a 
on the 30th November 1917. His finding 
was that Musamviat Bechan-un-n'sa and 
after her her daughter, Musammat Zainab- 
un-nisa were given successive life-estates 
by the Will of Sarfaraz Ahmad with a vested 
remainder in favour of the children oi tl e 
latter, that except the devises in favotr 
of the children of Musammat Zainab-un-nisa, 
the said devises were not invalid for want of 
registration under section 13 of Act I of 1869 
and that the award did not confer an abso¬ 
lute estate on Musammat Bechan-un-nisa 
but merely confirmed the devises granted 
by the Will. He further held that the 
award was conclusive onh in regard to 
the rights of the parties represented in 
the arbitration proceedings and that 11 e 
devise in favour of the children of Musam¬ 
mat Zainab-un-nisa being invalid, the 
reversion vested in the heir-at-law of the 
testator, that is Mustafa Husain. In the 
alternative he held that a custom of im- 
partibility attached to the property held 
by Musammat Zainab-un-nisa, and that 
even if she were consb erec 1o le a lull 
proprietor by inheritance from her moll er, 

Musammat Bechau-tm-nisa, the property 
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would go on her death to Shafiq-uz-zaman 
in preference to her daughters by vi’tue 
of that custom. It was also held that a 
family custom by which the daughters 
were excluaed from inheritance from 
the pat rnal estate in the presence of sons 
was roved. 

Encouraged by the above decision, 
Mustafa Husain followed with a suit 
for possession of the entire estate 
with mesne profits. It was tried 
by the Second Additional District Judge, 
Pandit Sitla Prasad Bajpai, who differed 
in some respects from the conclusions at 
which Mr. Muhammad Raza bad arrived 
in the previous litigation. He agreed that 
by the Will of Chaudhri Sarfaraz Ahmad, 
Musammat Bechan-un-nisa and Musa mm at 
Zainab-un-nisa weie only given successive 
life-estates but he held that the bequest 
in their favour and in favour of the children 
oi the latter was void for want of registra¬ 
tion. He then jjroceeded to consider 
the effect of the award and came to the 
conclusion that it confirmed the clevises 
to Musammat Bechan-un-nisa, Musam¬ 
mat Zainab-un-nisa ana the sons of the 
latter and gave them collectively an abso¬ 
lute interest in the estate, and that, though 
the possession of Musammat Zainab-un- 
msa was not adverse, the plaintiff was 
not entitled to go behind the award, which 
was binding on the parties to the present 
litigation. He further held that some of 
the transferees acted in good faith and 
after due enquiry an were protecte' by 
section ^JotAct IV of 1882. A question 
was also raised before him as to whether 
Chaudhri Sarfaraz Ahmad held Taluqa 
Blilwal as a trustee for Musammat Bechan- 
un-nisa, but his finding on that point 
was that no trust was established. The 
correctness of the above findings is challeng- 
e /n icrc ^ ese appeals. 

The first question for consideration is 
whether by virtue of the Will of Chaudhri 
barfaraz Ahmad anything more than a 
succession of life-estates was given to Mus¬ 
ammat Bechan-un-nisa. Musammat Zainab- 
un-Wssa and the children of the latter, 
and, if so, what was the nature of the estate 
given to each and were the devises made 
valid and enforceable. In the first par a - 
grapli of the .Will, the testator declared 
that he had no son but only one daughter 
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Musammat Zainab-un-nisa; that Mvsam* 
mat Zainab-un-nisa had a son, Rnfi- 
uz-zanian, and three daughters and 
that after him the ornaments, clothes 
an 1 cash in their possession would remain 
in their full ownership one after another 
(bad ek digar). In the second paragraph 
lie described his property, Tiluqa Bbilwal 
Hasanpur and Khanpur, as ancestral ami 
hereditary and vSikandarpur as 0 grant 
from the Government and asserted that 
he haa under the Sanad full rights 
of transfer therein. He then proceeded 
to declare that after him his widow, after 
1 er, his daughter and after her, her issue, 
whether male or female, and his brother 
Murtaza Husain should obtain settlement 
thereof in accordance with the terms of the 
H ill and be considered owners (malik) 
and his successor. 

Paragraphs 3 to 7 referred to certain 
charges and other matters not relevant 
to the present dispute. In paragraph 8 
the testator imposed a restriction on the 
right of every heir and successor of 
his to mortgage, sell or transfer the estate 
or any part thereof and enjoined every 
one of them to live on the profits and not 
to commit any waste. 

In paragraph 9 he referred at the com¬ 
mencement to the proposed marriage of 
his daughter, Musammat Amina, with 

gave directions about 
certain Fateha offerings. Then he gave 
separate directions about every taluqa and 
the charges of guzara and other pavments 
imposed separately on each. As regards 
Hasanpur Bhilwal he said that it was the 
self-acquired property of his father-in-law 
LvUtfullah and that after him its owner 
(malik) would, be his wife Bibi Bechan; 
that the settlement of the revenue and 
°\^lambardaH thereof shall be made 
■with her and ? f ter her with her only 
daughter Musammat Zainab-un-nissa; that 

9ft *[ £ er 1161 issue roale or female, 
si’all be the owners and. representatives, 
but the lambardari and representation 
(qaem muqami) shall be with the male 
issue and tl e daughters si’all be en- 
1 lea to guzara and maintenance, 
the direction regarding Taluqa Khan- 
pur was 41 After me the settlement 
oi revenue shall be with my wife and 
Murtftza Husain, my brother, Mauza 
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Sharifabad ana Allahpur with the 
villages appei taiuing to them si.all be 
in tl e possession and control of my 
wile ana alter hei of her issue, eillet 
male 01 lemale. Tie Government shall 
recover the fixed revenue and they 
shall live on the profits. It would be 
better if the management of the other 
half of the taluqa also remained with 
Murtaza Husain and he defrayed the 
door expenses and paid the parol debts 
appertaining thereto. Accounts may he 
settled every year. When my grandson, 
Rafi-uz-zaman, attains the age of discretion 
he may manage his share ot the propelty 
himself. This (course) will he advisable 
so long as Murtaza Husain is alive. This 
is my ad vice but ultimatlely it will rest 
with the heirs to carry it out or not." 

As regards Sikandarpur the directions 
were: “ The settlement of Talcqa Sikanaai - 
pur which is a grant from the Govern¬ 
ment shall be made half with my wife 
and her issue and halt with Murtaza Husain 
mv brother." 

By prescribing the manner of enjoyment 
and restricting the right of transfer for 
all time to come, tlie testator probably 
intended to create an entailed or an in¬ 
alienable proprietary estate consisting 
of holders of successive life-estates of a 
certain description. 

Paragraphs placing a restraint on the 
owner of alienation over all the heirs, applied 
equally to remote successors after the 
widow and daughter. Such an entail is 
not permitted under the Indian Taw and 
would fail even if the Will had been valid 
by complying with all the conditions laid 
down in section 13 of Act I of 1869. In 
Ihe second paragraph the testator declared 
his wife to be malik (proprietor) and qaem- 
mukam (representative) of his, and the 
words used along with the name of his 
wife, Musammat Bechan-un-nisa, indicate 
how he desired the succession in entail 
to continue. In paragraph 9 also he 
described his wife as maUk after his death 
and subsequently detailed the succession 
in various terms. As regards Bhilwal he 
mentioned in the entail her issue, Musam - 
mat Zainab-un-nisa and after her tl,e t augh- 
ter's issue, male or female. With regard 
to Khanpurtke words are, “ After his wife 

her issue, male or female" and in connection 
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with Sikandarpur a general term is used, 
“My wife and her issue." The testator 
knew well enough what w r ords to use for 
a life-estate, because certain allowances 
were granted to certain people for lifetime 
in the Will and the woids used in that 
connection were ia hiu hayat (curing the 
lifetime). The testator’s intention clear¬ 
ly was to circumscribe the estate of his 
wife and his granddaughter as much as 
that of the successes to come after them. 
He had no power, however, to create 
an entailed estate. He could give a suc¬ 
cessive life-estate to certain persons, will in 
the limits prescribed by section 12 of ^ct I 
of 1869, but the ultimate reversion must 
in that case be absolutel}' granted to a 
person or persons in existence on the ex¬ 
piry of ti e last life-estate ana no restraint 
on alienation inconsistent with ti e grant 
of a full estate to the ultimate beneficiary 
or legatee can be recognised. 

The devise must, therefore, be deemed 
to have comprised successive liie estates 
to Musammat Bed an-un-nisa and Musam¬ 
mat Zainab-un-nisa with a full and unres¬ 
tricted remaincer on the death, of latter 
in favour of her issue.. The Will defines 
the issue (anlad) as either male or female 
but it goes on to say that if there be children 
both male and female the lambardari and 
the representation (qaem muqami) shall 
be vested in the male issue and daughters 
shall only be entitled to maintenance and 
support (mu st ah a q guzara wa uau uajqa 

kihougi). The language used is somewhat 
unhappy and obscure, but reading it as 
a whole, it is obvious that the testator 
did not intend to exclude the female children 
of his daughter absolutely'. His intention 
probably was that the property should 
devolve on the death of his daughter on 
her children, whether male or female, but 
if there were children both male and female, 
the lambardari and the succession would 
go only to the male children, and the fe¬ 
male children w’oula only be entitled to 
maintenance. A right to claim mainten¬ 
ance is much more limited in character 
than a right to claim accounts or a share 
of the profits and, except in the manner 
above suggested, it is not possible to ariive 
at any consistent intrepretation of the 
provisions of the Will in this particular. 
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According to Chaudhri Murtaza Husain 

Chaudhri Sarfaraz Ahmad was “ 
of studying Act I of 1869 and had alway s 
kept a copy of it in his basta, or bundle of 
papers, and he used to keep himself ml or med 
of the provisions of the Act by reading 
it and hearing it reaa out (Exhibit A59^ 

He failed, however, to realize that unde 
section 13 of Act I of 1869 the registration 
of his Will was necessary unaer certain 
conditions or to take legal advice about 
’the matter. Section 13 lays down that 
no taluqdav or grantee has any power‘to 
give 01 bequeath his estate or any portion 
thereof or any interest therein to any person 
not being either a person who, under the 
provisions of the Act, or unaer the ordinary 
law to which persons ot the donor 
or testator's tribe and religion are subject, 
would have succeeded to such estate or 
to a portion thereof 01 to an interest therein, 
if such taluqdar 01 grantee, heir or legatee 
had died intestate except by an instrument 

of a gift or Will executed ana attested 
not less than three months before the 
death of the donor or testator in the manner 
therein provided in the case of a gift or 
Will, as the case may be, and registered 
within one month, from the date of its 
execution. The Will of Chaudhri Sarfaraz 
Ahmad was neither executed and attested 
three months or more before his death 
in the manner provided by law nor registered 
within a month, from the date of its 
execution. Possibly, he imagined that the 
persons who were to be the objects of his 
bounty were persons who would succeed 
to the estate unaer the ordinary law to 
which persons ot bis tribe and religion 
were subject. But the ordinary law there 
referred to is the law governing the suc¬ 
cession to such estates as described by 
section 23 in contradistinction to the special 
provisions about succession contained m 
section 22 of the Act. As their Lordships 
of the Privy Council observed m 
Indar Kunwar v. Jcilpal Kunwar (1), 

• section 12 is a “most difficult section 
and its interpretation has given rise 
to much trouble in the past. Unaer 
the Sanads granted to the taluqdars an 
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unlimited power of disposition was granted 
to them, which but for the Sanads many 
of them could not peihaps have exercised 
under their personal law. The Chief Com¬ 
missioner, Sir Charles Wingfield, appre¬ 
hended that some of them in their dotage, 
yielding to the influence of tl eir wives, 
concubines and corrupt dependents, might 
disinherit tleir legal heirs in favour of 
younger sons and even of illegitimate off¬ 
spring and devise tl.eii property in a manner 
opposed to all public feelings, jusl;ce or 
morality. Section 13 was devised to impose 
restrictions on sudden freaks of impluse. 
It insisted upon certain formalities in 
the case of gifts ana devises and hxcd 
certain time limits for the performance 
thereof in order that the strongest possible 
proof might be available of disposing mind, 
of deliberate intention in case the donee 
or legatee happened to be a person who 
was not Ihe legal heir to the estate 
under the special rules of succession 
or the oidinaiy law applicable to such 
estates or one ol his younger son s. The 
words “ ordinary law “ occur in section 
13, 22 clause (11), 23, 30 and 3 1 °f H e 
Act ; but while sections 23, 30 ana 31 
deal with the question of succession to 
the estate where the special ri les of suc¬ 
cession laid down in section 22 are not or 
cease to be applicable thereto, ana section 
22, clause.H, deals with the rule of succession 
to*the estate entered in the secona, Hira 
and fifth of the lists on certain contingencies, 
section 13 deals with the rules of succession 
to the estate enterea not only in the second, 
third and fifth of Ihe lists but also with 
those entered in the fourth and sixth of 
the lists above ref err ea to. The special 
provisions of the Act embodied in section 
22, govern the succession to tie estates 
mentioned in the second, third and fifth 
of the lists, while the ordinary law to which 
the persons of the donor's or testator's 
tribe and religion are subject govern the 
succession to the estates entered in the 
fourth and sixth lists. In the former 
class ol estates the person who 
would succeed to the estates, if the 
taluqdar or guntee were to die intestate 
would be the person to whom the speca 1 
provisions of section 22 would apply. In 
the latter class of estates the person, who 
would succeed to the estate, if the taluq 
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dir or grantee died intestate, would be the 
person whom the ordinary law of li e tribe 
or religion of the taluqd r or grantee would 
select. If the estate is one enteied insists 
No^. 2, 3, and. 5 the succession to which is 
regulateu by promogeniture oi the special 
rules of succession laid down in section 
22, the ordinary rules of the tribe an a re¬ 
ligion of the taluqdar or grantee would 
obviously be inapplicable, because the 
heir to such an estate would only be one 
individual, ana the ordinary law may 
point to many. If the estate was one 
entereo insists Dos. 4 ana b, the oridinary 
law of the tribe and religion of the testator 
would govern the succession to such an 
estate, and the person entitled, to succeed 
to the same may be one or more, but they 
must be persons of equal degree. In other 
words, section 13 provides an exce; tion 
in favour of a person who would have suc¬ 
ceeded to the estate, if the taluqdar or 
grantee bad died intestate unaei ihe 
special provisions relating to succession 
embodied in the Act, if the estate was one 
to which those special provisions relating 
to succession were applicable or unc er 
the oidinaiy law of the tribe and religion 

• . , 1 ^ if the special 

provisions relating to succession, so laid 

down, were not applicable. T; e person 
in whose favour the exception hrs been 
mace would in any case be the person who 
would have been the imme< iate heir or 
the heir-at-law of the taluqdar or • ranter 
had the latter died intestate, according 
to the law applicable to his estate. A 
similar exception is made in favour ot ti e 
younger son of the taluqdar or grantee 
if the estate was one entered in the thud 
or the fi r tk of the lists mentioned in section 
8, because by the rule of premogeniture 
or impartiality applicable to such estate 
such a young* son would, be out of the 
pale of immediate succession, and a gift 
or devise in his favour would, not divert 
the^ estate out of the line. e r 

The learned Subordinate Judge who 
( ecided the first of these suits, held that 
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the devises in favour of 
un-nisa a nd Musammat Zainab-un-ni.% we ? e 
not invalid for want of registration, because 
they would have succeeded to the estate 
under the Muhammadan Uw to which 
Chaudhri Sarfaraz Ahniaci was subject 


haa he died intestate. But the estate 
held by him was an estate governed by 
the provisions of section 22 of Act I of 
18O9 by which the operation of the Muham- 
"lacian haw was excluded. Musammat Bech- 
an-un-msa and Musammat Zainab-un- 
nisa coulu not have succeeded to the es¬ 
tate of Chaudhri Saifaraz Ahmad haa he 
del intestate because mo.er section 22 
clause(6) Ids heir-at-law or immediate heir 
•vas his brother, Murtaza Husrin. The 
learned Additional District Judge, who 
decided the subsequent suit, rightly held 
that the ordinary law of the tribe and reli¬ 
gion of Chaudhri Sarfaraz Ahmaa was not 
applicable to the estate in question. They 
were estates entered in Idsts Nos. 2 and 5, the 
succession to which was governed by the 
special rules of succession, laid down in 
section 22. The devises in fa vour of Musam¬ 
mat Bechan-un-nisa and Musammat Zainab- 
uu-nisa and the issue of the latter must, 
thereto) e, be regarded as invalid and un¬ 
enforceable. 

A reference has been mace 1 o a decision 
of tins Court in Tribhuwan Dat Ram v. 
Shambhu Dat Ram (2) and certain obser¬ 
vation in Itraj Knar v. Bacha Mahadeo 
Knar '3) hut the value of those deci¬ 
sions is considerably shaken by the 
subsequent decisions of their Lord- 
s.iips of the Privy Council in 

Balraj Kuivwar v. Jagaipal Singh (4), 
wheie, 1 eferring to the expression "would 
have succeeded” useo. in section 14, their 
Lore.ships held, that those words mist he 
confined to persons in the special line of 
succession that woula have been applicable 
to the particular case if ti e aonor or tes¬ 
tator haa died intestate, and the death 
had occurred at the date of the gift or in 
the ease of a Will at the time 
when the succession opened. In other 
words, the expression ‘ a person who 
woulo have succeeded according to 
the provisions of Ihe Act” was hela 
to be equivalent to the persons or one of 
the persons to whom the estate woula have 
descended according to the provisions 


(2) Select Case No. 222. 

( 3 ) 5 O. C. 345. 

w) r 26 t A ' 8 C. W. N. 699; 31 I. A. 132] 
1 A. h. J. 384; 7 O. C. 248; 11 Bom. h. R. 5161 

8 Sar. P. C. J. O39 (P. C 14 * 5 I 
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of the special clause of section 22 applica¬ 
ble to particular case. In the course 
of their examinatio . of the other provisions 
of the Act their Lotaships refeired to sec- 

tion 13 and observed*. 

“ The learned Counsel for the respondent 
argued quite correctly that section 15 
must be read in connection with sections 
n and 14 , his contention was that Bisheshar 
was a person who would have succeeded, 

within the meaning of section 14, if Pirth1 ' 
pal had died without having made a transfer 
of the property and intestate.. The real 
question is what is the meaning of the 
words 4 would have succeeded m sections 
il and 14. Of course if Bisheshar s case 
fails within section 14, section 15 can have 

no application to it. 

“ Their lordships think that the learned 

Judges in the Court of the Judicial Com- 
missioner have gone too far in holding 
as they did that any person mentioned 
in section 22 as a possible heir may be 
said to be a person who would have suc¬ 
ceeded according to the £>rovisions of the 
Act to the estate, if the testator had diec 
intestate within the meaning of section 14. 
They think that the expression would 
have succeeded' must be confined to persons 
in the special line of succession that would 
have been applicable to the particidar . case 
if the transferor or testator had died intes¬ 
tate and the death had occurred at the 
date of the transfer, or in the case of a gift 
by Will at the time when the succession 
opened. In short, they think that the 
expression 4 a person who would, have suc¬ 
ceeded according to the provisions of the 
Act' is equivalent to the person or one of 
the persons to whom the estate would have 
descended according to the provisions 
of the special clause of section 22 applica¬ 
ble to the particular case. Their Lordships 
do not agree with the view of the learned 
Counsel for the respondents that.clause (2) 
of section 13 was introduced by mistake and 
may be disregarded altogether. On the 
contrary, they think that that clause throws 
a good deal of light on the words in dis¬ 
pute. A younger son of a taluqdar named m 
List No. Ill or List No. V is, no doubt, among 
the possible heirs of his father, but he. is 
not within the prescribed line of succession, 
if the father leaves an eldest son or a male 
lipeal descendant of an eldest son," 
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In Bhalya RaUdat Singh v. hidar Kim- 
war (5) their Lordshi] s of the Privy Council 
held that the word 'intestate' in this sub¬ 
section (1) meant intestate as to ti c ialuq 
darl estate, that is, the estate as tl.a l 
expression is defined by the Act, the taluqa 
or moveable property to which alone t} e 
Act is declared to extend. It would appear 
from the decision in tl at case that their 
Lordships held the privileged person to 
mean the one person in the special line 
of succession according to the Act. The 
proper interpretation of the sub-section 
appears to-us to be that the privilege is 
confined to the one person who would 
succeed to the taluqd r’s estate under 
the Act and that the words “ uncer tic 
ordinary law to which persons of the < onor 
or testator's tribe ana religion are subject” 
govern cases falling uncer section 22, clause 
(11) and section 23 of the Act. If there 
is a person existing, who would succeed 
under the special provisions of section 22 
(first ten clauses), that person alone would 
be the privileged person. The word “or” 
distinguishes the person succeeding uncer 
the special provisions, from the person 
succeeding under the ordinary law, as 
circumscribed in the sub-section. It can¬ 
not be taken to have the significance of 
‘and’. If it were the desire of. the Legis¬ 
lature to include in sub-section (1) all 
those persons who would be heirs uncer the 
ordinary' law, it would not have been neces¬ 
sary to enact clause (2) in favour of a younger 
son of a taluqdar or grantee, whose name 
appears in the third or the fiitl of ti e lists 
mentioned in section 8. It may he pre¬ 
sumed from sub-section (2) that a younger 
son of a taluqdar whose ^name appears 
in List No. II would not be privileged uncer 
sub-section (r), so the only possible inler- 
pietation of sub-section (1) is that the 
privileged person is the heir under the 
special provisions of this Act, or the ord inar} 
law applicable to that particular estate. 

It is interesting to note that when Mur taza 
Husain appealed to the Privy Council 
against the Civil Court decree for the filing 
of the award made by the . arbitrators 
their Lordships considered the disposition 

( 5 ) 16 C. 556; 16 I. A. 53; 13 Ind. Jur. 98; 

5 Sar. P. C. J. 505; Rafique & Jackmon's P. C. 
No.. 110; 8 Iud. Dec, (N. s.) 367 (P. C.)j 
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in ChauahriSaifaraz Ahmad's Will in favour 
of his wife and her successor to be invalid. 
After reviewing the facts of the Will and 
the reference to arbitration their Lor a - 

ships* observed:—“In this state of things 

the brother, whose claim to inherit the 
Taluqs was liable to be defeated only by 
proof of the recognition of the grandson 

as a son .was induced to enter into 

a submission to arbitration, the effect of 
which was to. make his rights and the 
rights of the widow determinable accord¬ 
ing to the terms of the Will of the testator, 
ana, therefore, for the purposes at all events 
of that arbitration, to recognise the suffi¬ 
ciency of the Will” (K 3 p. 274). Obviouslv, 
it was taken for granted that the bequests 
to the widow and daughter under an un¬ 
registered Will were not valid or that Ihe 
Will did not stand in the way of Murtaza 
Husain s claim to the taluqdari property 
under section 22 ffi) of Act I of 1869. 

In Ali Muhammad Khan v. Sajjadi Begam 
[Syed Azam Shah v. Syed Ahmad Shah) (6) 
a similar view w as taken ofsection 13. 
In that case a Muhammadan taluqdar had 
executed «' gift of his estate in favour of 
his wife Musammat Hurmuzi Begam while 

his sons were alive. The learned Judges 
decided that Musammat Hurmuzi Begam 
was not one of the persons who would have 
succeeded to the estate, had Ahmad Ali 
Beg died intestate, without making a 
tfansfer and that, therefore,the property 
held by Musammat Hurmizi Begam was 
governed by the Muhammadan Law. 

It is difficult to conceive that it was 
intended to extend the exception as much 
to persons, who would have been entitled 
to inherit under the ordinary law in case 
of intestacy as if Act I of 1869 had not been 
passed as to those who would, have succeeded 
under sections 22 or 23 of Act I of i860 
because, in that event, the scope of the 
exception would be so widened as to de 
feat the very object of the provision itself 
It is noticeable that clause (2) of section n 

excludes from its operation List No II alto¬ 
gether because List No.II deals with family 

custom the incidents of which include 

tamstry or the selection of the fittest pel - 
son though he may be younger 0 r junior 
in the line. As their Lordships say in Bahai 

(6) 33 Ind. Cas. 516; 2 Q. I,, y . J 

•Sec. 3 I, A, 209— [Ed.) ~~ 
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Kunwaz v.JagatpalSingh (4), the expression 
a person who would have succeeaed 
according to the provisions of the Act' is 
equivalent to ‘the person or one of the 
persons whom the estate would have 
descended . according to the provisions 
ol the special clause of section 2? appli- 
cable. to the paiticula rcase'.” They are 
used in antithesis to the words “under 
the ordinary law,” the former referring 
to the specific provisions relating to sue- 
cession contained in the Act and the latter 
to the ordinary law made applicable by 
section 2.3 according as the estate which 
is the subject of devolution falls in one 
or the other of the lists. To fin Q the 
P?r-on who would have succredrd to the 
estate entered in the Joists N 0 s; 2, 3 and 5 by 
applying the ordinary law would be as 
analogous as to find him by applying 
the special provisions of the Act relating 
to succession to the estates enteiei in 
Lists Nos 4 and 5. The devises made in 
ta\° ur of Musammat Bechan-un-nisa, 
Musammat Zainab-un-nisa and the issue of 
the latter, so far as they relate to the 

estates entered in Lists Nos. 2 and 5, must, 
therelore.be regarded as unenforceable. 

The next question for consioeration is 
whether tie award of the 16th March 1871 
and the decree subsequently passed in 
accordance therewith has had the effect 
ot confirming the devises made by the 
will and confirming successive life-estates 
of Musammat Bechan-un-nisa and Musam¬ 
mat Zainab-un-nisa and whether that 
decree is binding on the parties to the 
present litigation. To appreciate the 
award and the proceedings which led 
up to it, it will be necessary to examine 
the claim put forward by each of the con¬ 
tending parties. By virtue of the Will 
certain properties were ? warden to Murtaza 
Husain who woula have been entitled 
to the whole estate of his brother, ChaudJbri 
Sarfaraz Ahmad, under section 22, clause (6) 
of the Act had he died intestate; the de¬ 
vise made in Lis favour did not,therefore, 
require registration. But Murtaza Husain 
was afraid that he might lose the property, 
if Rafi-uz-zaman who was the son of Mu* 
sammat Zainab-un-nisa, the daughter of 
Chaudhri Sarfaraz Ali mad, claimed the entire 
estate under section 221 clause (4), by as¬ 
serting that he had been treated- by Chau- 
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dhri Satfaraz Ahmad in all respects as 
his own son. On the 5^h August 1070 
he entered into an agreement with Imliaz- 
uz-zaman. the father of Rafi-uz-zaman, 
to consider the Will oi Chauciliri Sariaraz 
Ahmaa invalid and to divide the wl ole 
property with him (Exhibit A47). Mean¬ 
while mutation of names had already been 
effected in favour ol Musammat Bechan- 
un-nisa in respect of the entire Taluqa 
Bhilwal Hasanpur and the villages of 
Shaiifabad and Allahpur of Taluq «. Khanpur 
ana in favour of Musammat Bechan-uu- 
nisa and Murtaza Husain jointly in lespeet 
of the remaining portion of Taluqa Khanpui 
(Exhibits 4 and 5) but certain pioceedings 
were pending in regard to Taluqa Sikandar- 
pur. On the 27th September 1870 Murtaza 
Husain filed certain objections claiming that 
he was entitled to the entire estate ot Cliau- 
dhri Sarfaraz. Ahmad under section 22, 
clause (t>), of Act I of 1869,ana that the W ill 
executed by the deceased was invalid 
and unenforceable (Exhibit A54). The 
Deputy Commissioner of Bara Banki 
was inclined to favour the Will but the 
Commissioner disagreed and expressed 
his opinion that Rafi-uz-zaman was 
entitled to the entire estate (Exhibit A51). 
On the 7th November 1870 the Financial 
Commissioner, however, directed that 
the praers passea by the Deputy Com¬ 
missioner of Bara Banki in the mutation 
proceedings should not be interfered with 
(Exhibit A55). Subsequently, Murtrza 
Husain wrote two letters to Imtia^-ur- 
zaman, the father of Rafi-uz-zaman, ex¬ 
pressing his chagrin at attempts being 
made by certain persons to put Rafi-uz- 
zaman forward as the daughter’s son, 
treatea as a son by Cfcauahri Sarfaraz 
Ahmaa, ana to obtain mutation of names 
in respect of the entire estate in his favour 
(Exhibits A113 and A114). 

Soon after there was a conflict between 
Musammat Bechan-un-nisa and Murtaza 
Husain over the management of Taluqa 
Khanpur (Exhibits 16 and 17) and efforts 
were made by the Deputy Commissioner of 
Bara Banki to get a compromise effected. 
On the 9th February 1871 he wrote to 
the Deputy Commissioner of Rae Bareli, 
requesting him to postpone passing final 
orders in the mutation proceedings relat¬ 
ing to Taluqa Sikandarpur and stating 


that the parties had agreed “ to abide 
by the provisions of the Will of the late 
Cliaudhri Sarfaraz Ahmad", certain pas¬ 
sages of which had caused the disputes, 
and that ti e issue raised in respect thereof 
would be submitted to private arbitration 
(Exhibit 2). The Deputy Commissioner 
of Rae Bareli, however, refused to post¬ 
pone the mutation proceedings ana directed 
mutation of names to be effected in favour 
ot Murtaza Husain (Exhibit 3). Bit 
on the 14th February 1871 Musammat 
Bechan-un-jisa and Murtaza Husain de¬ 
cided to lefer the matters in dispute 
between them to arbitration and executed 
an agreement (Exhibit 6), the material 
portion whereof ran as follows—“ Whereas 
in the piesence of Mr. William Glynn, 
the Deputy Commissioner of Bara Banki, 
with our consent Cliaudhri GhuJam Farid, 
taluqaar 0 f Bari, Pargana Rudauli, and 
Raghunath Singh, taluq.'dar of Pali, have 
been appointed arbitrators to settle the 
dispute between the executant (Murtaza 
Husain, and the Chaudhrain Saheba, the 
the widow of brother Sarfaraz Ahmad, 
in accordance with tlie provisions entered 
in his Will and about the property’ not 
entered in the above-mentioned 'Will, 
now we do hereby declare and exe¬ 
cute this document according to Act 
XVIII of 1869 (Act VIII of 1859) that 
on considering the terms entered in 
the Will and other matters in whatever 
way our referees will decide and settle 
our disputes we shall fully accept n 0 w 
and hereafter, and we will raise no objection 
to or resile from that decision hereafter.” 
It is obvious from the agreement that the 
parties accepted the terms 0 f the Will but 
were disagreed as to the interpretation 
of its terms and the application of some 
of the provisions thereof. There were 
also certain disputes about some other 
properties not covered by the Will. They 
wanted that the assistance 0 f the Will should 
be invoked for the settlement of the dis¬ 
putes relating to the property* covered 
thereby and they gave the arbitrators 
full authority to interpret and construe 
the Will and enforce its provisions in such 
manner as they thought proper. There 
were various statements of claim and repli¬ 
cation put in by the parties between the 
16th a n d the 19th February 1871, some 
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of which went beyond the Will and were 
even inconsistent with it. If these state¬ 
ments are read serially it will be observed 
t".at, on the one side, Mnrtaza Husain went 
on urging his claim even apart from the 
Will and repelling any possible claim by 
the daughter’s son, and, on the other, the 
lady insisted upon bringing Murtaza Husain 
back to the Will, the terms of whicn he had 
accepted under the agreement to refer 
to arbitration. The lady's further pleas 
were that Bhilwal Hasanpur was really 
her own property, as it belonged to her 
father, and that Murtaza Husain should 
n ot be allowed to manage the half share 
of Khanpur bequeathed to 1 er by her hus¬ 
band. On the 19th February 1871 the 
arbitrators recorded a proceeding as to 
the matters in iss.ie between the parties. 
They narrated, first, the pleadings of the 
parties and then the final statement of 
Murtaza Husain that the decision ought 
to be based on the Will and that of the 
lady that the only things to be looked 
at were the provisions of the Will. They 
then observed that the real dispute 
was over the provisions of paragraph 8 
of the Will, and that the other dispute was 
whether Murtaza Husain should remain the 
manager of the half share of the lady in 
Taluqa Khanpur, excluding Sharjfabad 
• and Allalipur. They recorded the state¬ 
ments of the parties on each of those 
matters and about certain liabilities and 
assets, moveable and immoveable, not 
covered by the Will. In the course of the 
proceedings, Safdar Ali, the general agent 
of Musammat Bechan-un-nisa, stated that 
the case had been referred to the arbi¬ 
trators to explain the meaning of the Will 
and Murtaza Husain agreed that the 
decision ought to be made 0 n the basis 
of the Will (Exhibit 8). Both of them then 
gave up the other tit;es s e t up by them 
in regard to the properties covered by the 
Will, and on the 19th February 1871 the 
arbitrators: recorded: “After a long discus¬ 
sion the parties have agreed to this that they 
do not further press their different causes 
of action, namely, the claim for a parli- 
tion according to the Muhammadan Eaw, 
and the inheritance based on custom and 
statutory law, but are agreed that the 
contents of the Will, in so far as they 
^re disputed by them, be construed and 
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explained, that in other respects the Will 
be upheld, but a decision be given with 
regard to such properties as are not men¬ 
tioned in the Will, for instance, such villages 
as are separate fr 0 m Taluqas Bhilwal and 
Khanpur mentioned in the Will, as also 
immoveable property in the possession cf 
Chaudhrain Saheba and specification of 
debts and dastgardan (oral) liabilities be 
made to ascertain as to how much should 
be paid by each party (Exhibit 9). They 
then framed certain issues, the first two 
of which are of importance,— 

(1) What is the true interpretation 
of paragraph 9 of the Will and what was 
the real intention of the testator, tl at 
is, whether the shares of both the parties 
should be partitioned with proprietary 
powers (ma'tkana) in Taluqa Khanpur with 
the exception of Sharifabad and AlJahpur 
where mutation is made in favour 0 f the 
widow? (Hote that t is refers to para¬ 
graph 8 of the Will). Who shall bear the 
darwazi expenses in each case? 

(2) Whether Chaudhri Murtaza Husain 
should remain manager of the Khanpur 
estate according to the Will or whether 
the partition of that taluqa will be to 
the benefit of both the parties ? 

The next four issues ar e not pertinent 
to the present enquiry and the last and 
seveith issue was by way of test as to 
what each party would inherit under the 
Muhammadan La*\. 

The proceedings of the arbitrators make 
it clear that, to their understanding, tl air 
duty in regard to the properties covered 
by the Will was confined to the interpre¬ 
tation of clauses8 and 9 of the Will. There 
were further statements put in by tie 
parties (Exhibits A57 and 10) but they 
do not carry the matter any further so far 
as the arbitrators were concerned. On 
the 16th March 1871 the award was made. 
The decree at the end of the award gives 
in a tabular form the properties which 
were assigned in proprietary possession 
to Mur taz a Hu sain a nd Musa mma t B ec han- 
un-nisa, respectively. To Murtaza Husain 
were given^ half of Taluqa Khanpur, half 
of Taluqa S.kandarpur and half the villages 
not covered by the Will. To Musammat 
Bechar-un-nisa were allotted Bhilwal, half pi 
Taluqa Khanpur, half of Taluqa Sikaadtf'V 
pur, Sharifabad, and Al ahpuri afid * 
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half of the villages net included in the 
Will. The claims of both the paities to 
the cash and moveables were dismissed. 
Addressing themselves to the question whe¬ 
ther the partition between Musammat Bech- 
an-un-nisa and Murtaza Husain should 
be effected with proprietary riglts or with¬ 
out ary power in the capacity of tnimsarim 
or manager, they said that the piovision 
in clause 8 of the Will, restraining an heir 
or successor from effecting a transfer, 
was entered simply for the sake of the 
protection of the property in that they 
could not accept it, firstly, because this 
wording was added, simply with a 
view to save the property from being wasted 
by way of advice ( msihatan ); secondly; 
the withholding of the power of transfer 
in respect of such ancestral properti 
as have been divided in the lifetime of 
Chaudhri Sarfaraz Ahmad between him 
and Murtaza Husain is an obviovs act 
of oppression; thii dly, such a Will in favour 
of the heirs is not allowed by the Muham¬ 
madan Daw for the heir himself becomes 
the permanent owner; and, generally, ac¬ 
cording to the Muhammadan Daw, the Will 
in favour of the heirs cannot be enforced 
without the consent of all the heirs. Refer¬ 
ring to clause g they said. “As regards 
this point that Chaudhri Murtaza Husain, 
as long ns he is alive, may remain the mun- 
sanm and when the daughter's son will 
be major he himself will look after his own 
affairs, we are of opinion that this wording 
is meant only ior the maiagement of the 
other half of Taluqa Klianpur and not as 
affecting the title ( haqtat) of any p.irty. 
Therefore, in our opinion, it should beparti- 
toned with proprietary rights and the 
expenses to be incurred at the door will 
be paid by each parity.” (Exnibit 12). 
There cannot be any doubt on these facts 
that the arb trators gave proprietary poss¬ 
ession to each party with a full right of 
alienatiou according to their interpretation 
of the Will. Chaudhri Ghulam Farid wrote 
^*be judgment and the other arbitrator, 
Babu Ramnath Singh, appeneded a note, 
emphasizing: “ I would not have agreed 
under any circumstances to the proprietaiy 
partition of the property of the taluqa 
but with a view to enforce the Will and 
in view 01 the reasons Siven in the judg¬ 
ment I agree with Chaudhri Ghulam Farid." 


The learned Counsel for Mustafa Husain 

contends that the arbitrators had no power 

to go outside the reference and extend 

the estate created by the Will and that 

they could have only confirmed it. But 

the ag lee meat gave full pow-er to the 

arbitrators to settle the matters in dispute 

between the parties after due consideration 

of the terms of the Will and in view of what 

the parties subsequently stated, agreeing 

that the contents of the Will, in so far as 

they were disputed by them, be construed 

and explained (Exhibit 9) the arbitrators 

mu st be deemed to have haa fu U au thoritv 

to put such interpretation on clauses 8 and 

9 of the Will as they thought proper. It is 

aigued that the general agent of 

Musammat Beehan-un-nisa had admitted 

that under clause 8 of the Will no he r had 

any right of mor.gage, sale or transfer 

and that his client had also no such right. 

But Murtaza Husain was not agreeable 

to that interpretation and contended 

that he was entitled to transfer as he was 

an heir and not merelv a successor bv 

* •/ 

devise He further con*ended that he 
was entitled to manage the entire Taluqa 
Khanpur and to §haie in the village Shai if - 
abad and Allahpui also. The arbi Ira tors 
construed clause 8 as merely containing 
a direction or advise for the legatees to 
fellow and came to the conclusion that 
each party was entitled to the division 
of the estate in proprietary right. In the 
view they took of clause 8 they could not 
have held it to be mandator^' with regard 
to one person and directory in regard t 0 
another. A decree followed in acc. 1 dance 
with the award which was confirmed by 
their Dordships of the Privy Council. It 
was not then contended that the award of 
proprietary right to Murtaza Husain 
or to Musammat Bechan-un-nisa was 
beyond the jurisdiction of the arbitrators 
and ultra Vtres and after a decree passed 
inaccordan.ce therewitu, no such objection 
can now be entertained. In the course of 
their judgmentconfirming the award their 
Bordships observed.—" They are Sensible, 
0.1 the one hand, of the extreme impolicy 
of allowing parties to get out of awards 
upon objections which really do not affect 
tne substantial justice of the case, and, 
on the other hand, they feel the necessity of 
not allowing arbitrators to act without 
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Jurisdiction by doing that which the terms 
of the submission t 0 arbitration do not 
entitle them to do. Upon the wh.de, 
however, their Lordships have come to 
the conclusion that the objection is not 
fatal tc the filing of the award." Chowdhry 
Murlaza Hosseinv. MusammatBibi B-chun - 
un-nissa (7). As the award gave full pro¬ 
prietary estate to Musammat Bechan-un- 
nisa and to Murtaza Husain in the pro¬ 
perties respectively awarded to them 0.1 
what the arbitrators considered to be a 
right interpretation of clan se 8 of the Will 
it is not open to the plaintiff who claims 
to derive his title ir 0 m Murtaza Husain 
to go behind the decree and impeach the 
validity of what was then granted. The de¬ 
cree gave Musammat Bechan-un-nisa a 
full title and validated what might have 
been but for the award an act of trespass. 
She remained in proprietary possession 
thereafter in pursuance of the decree till 
her death in 1895. 

The subsequent conduct of Murtaza 
Husain through whom one of the plaintiffs, 
Mustafa Husain, claims to derive his title, 
confirms the same view. On the nth 
June 1878 Murtaza Husain and Musam¬ 
mat Bechan-un-nisa executed a mortgage- 
deed for a lac of rupees in favour of the 
Allahabad Bank, Ltd., (Exhibit C5) 
out of which Rs. 20,000 were taken by 
Murtaza Husain to pay the decree obtain¬ 
ed by the Bank of Bengal against him and 
Rs. 80,000 were taken by Musammat Be¬ 
chan-un-nisa to redeem a prior mortgage 
of certain villages of the Bhilwal estate 
and to pay personal debts due by her. 
The property mortgaged comprised certain 
villages of Taluqa Khanpur belonging to 
Murtaza Husain and Musammat Bechan- 
un-nisa and certain villages of Taluqas 
Bhilwal and Khanpur belonging solely to 
Musammat Bechan-un-nisa, the latter being 
described as owhed and possessed by 
her. On the 14th June 1878 an indemnity 
bond was executed by Musammat Bechan- 
un-nisa in favour of Murtaza Husain 
acknowledging that she was liable f 0 r 
Rs. 80,000 out of tlie sum of one lac taken 


(7) 3 R 209 at pp. 216, 217; 20 w. R 
ioj 3 Sar. P. C.J. 6631 Bald 86j Rafique & Jack 
5on*« P. C. No. 431 3 Suth .P. C .J. 342 (P. e.). 


from the Allahabad Bank, Ltd., and hypo¬ 
thecating certain villages of Taluqa Bhilwal 
for the discharge of any liability whi- h 
Murtaza Husain might have incurred on 
account of her share of the debt, (Exhibit 
C6). I n that indemnity bond the village 
Sharifabad and the six villages mortgaged 
with the Allahabad Bank, Limited, by 
Musammat Bechan-un-nisa were described as 
he: separate property. The property' hypo¬ 
thecated in that indemnity bond consisted 
of six villages of Taluqa Blilwal other than 
those mortgaged before with the Allahabad 
Bank, Limited, and among other covenants 
an undertaking was given to Musammat 
Bechan-un-nisa that she shall not alienate 
or incumbei any of the property hypothe¬ 
cated therein. At the time of registra¬ 
tion Musammat Bechan-un-nisa was identi¬ 
fied by Murtaza Husain, one of the present 
rival claimants. 

On the 29th May 1880 Musammat Bechan- 
un-nisa executed another mortgage for 
Rs. 1,10,000 in favour of the Allahabad 
Bank, Limited, for the purpose of paying 
the money due by her on account of the 
previous mortgage and hypothecated cer¬ 
tain villagesof Taluqa Bhilwal and Taluqa 
Khanpur, describing the same as owned 
and possessed by her (Exhibit C29). A 
similar mortgage was made by Mustafa 
Husain and Id da Husain, sons of Murtaza 
Husain, who had died meanwhile, for 
Rs -3o,ooo to pay the money due by their 
father on account of thepreviour mortgage 
(see reference in Exhibit C39). 

Musammat Bechan-un-nisa was identi¬ 
fied again at the time of registration by 
Mustafa Husain. If Musammat Becban 
un-nisa had only a life-interest under the 
award it is hardly likely that Murtaza 
Husain would have joined her in executing 
the mortgage-deed in favour of the Allahabad 
Bank, Limited, or obtained an indemnity 
bond from her, much less allowed her 
to des:ribe herself as the owner a n d poss¬ 
essor of the villages mortgaged. Mustafa 
Husain, too, would have hardly attended 
at the time of registration to help her in 
getting the deeds registeied. . J ' 

On the 2nd October 1879 Musammat 
Bechan-un-nisa applied for the partition 
of certain villages of Taluqas Khanpu* 
and Sikandarpur, basing her claim on the 
award and decree confirming the 
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and describing herself as holding proprie¬ 
tary rights therein (Exhibit A67). This 
application was opposed by M.rtaza Husain 
who claimed that he was entitled to manage 
the same under the Will of Chaudhri Sar- 
faraz Ahmad until Rafi-uz-zaman attained 
majority, but he asserted no t.tie of any 
kind in himself, vested or c on ingent (Ex¬ 
hibit A73). He, no doubt referred to 
the award of the i6ih March 1871 and 
mentioned that the arbitrators had no 
power to make a decision contrary to the 
Will, but his sole object in referring to that 
was to protect the interest of Rafi-uz-zaman 
as between whom and Musamm.it Bechan- 
un-nisa no decision, he said, had been 
arrived at. Tne objections of Murtaza 
HJsain were disallowed by the Assistant 
Commissioner of Bara Banki on the loth 
January 1880 (Exhibit A75) and the parti¬ 
tion was eventually completed on the 15th 
February 1882 (Exhibit 64). 

•,On the 14th September 1885 Musimmal 

Bechan-un-nisa executed a Will by which she 

devised her eatr e estate t 0 Rafi-uz-zaman, 

the son of her daughter Musammat Zainab- 

un-nisa, (Exhibit C27) but owing to the 

death of Rafi-uz-zaman on the 9th June 

1891 she had t 0 alter her disposition and 

appointed Musammat Zainab-un-nisa as her 

heir and successor on her death (Exhibit 

C28). 


Subsequently, Musammat Zainab-un-nisa 
gave birth to her second son Suafiq-uz- 
zaman. Musammit Be 0 han-un-n sa Men 

altered her disposition again. On t ie 15th 
September 1893 she executed a Will by 
wh.ch she devised her ea ire prop rty 

in tavoar of Saafi^-uz-zamaaand Musammil 
Zamab-un-nisa for tier hve* wt.iout a iy 
power of alienation w ta a her tab.e and 
vested remi ader avo ir o : t e ’atter 
on t e deat 1 of tae for . e r (Exuib.t A 7 ). 
In that she referred ag in to tae award 
and its^coafir natoa by tae r Eordsaips 
of he Pnvy Coj ac il and cl a med t, nave 
been 11 proprietary possession of tne 

entire estate as the sole owner with full 
power of transfer. 

Mia 1 whije, on the 30th D c: mb r 1882 
the Co art of /-a-1. a*, na-l », ., ^ ir f 

5f l b :e a: ; tit „ l tvlmnit 

Sijhaa-an-msa at her req le ,t ior tie 
pirpo*of pay log debt, d ie by her. D ,ti 2 
the course of t aeir naanagemeat the Court 
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of Wards pa d a gttzara allowance of Rs. 50 
per mensem to Musammat Manzur-un-uha 
and Musammat ZarP-un-nisa each. These 
weiecontinued, ac ord ng to the evidence of 
N-sar Ahmad Khan, the husband of Musarn 
mat Ma.izur-uji-i.isa (P. W. N« . 2), even 
after the death of Musammat Bechan-un- 
nisa and Musammat Zainab-un-nisa, and 
theie are pay bills and receipts on the 
record evidencing these payments (Exhibits 
B-19, P50, F52, and F6oto F62). Some of 
the latter payments were made by Shafiq- 
11 z-zaman and his trustees. If Musatn- 
m.it Bechan-un-nisa and Musammat Zaiuab- 
nn-nisa possessed only a life-estate the 
acceptance of a guzara from the Court 
of Wards, which held the charge of their 
estate , may be conclusive, but the accept¬ 
ance of the guzara from Sliafiq-uz-zaman 
whose title is now disputed and his trustees 
is not without its significance. 

The learned Additional Judge, who 
decided the subsequent suit, treated the 
awards as a family settlement. But a 
family settlement implies a mutual settle¬ 
ment by ceitain contending parlies, belong¬ 
ing to the same family of some disputed 
claims and rights, and an award of arbi¬ 
tration is not a settlement 01 that character. 
It is the decision of a tribnnal constituted 
by the contending paities for the settle¬ 
ment of their disputes and. in so far as it 
is a valid and lawful award, it is binding 
o 1 «.he parties to the arbitration proceedings 
and their privies Whether such an award 
is biad’ug on persons whose i teres;s 
are a;*al-.gou to tL.se cl the partes \o 
the arbitral on p oceedings is a matter 
win h is not capable of an inflexible answer. 
In each case.tiiast ibe determ Jie j whether 
the peis-n who agreed to the reference 
to arbitrat on was seeking to asseit a right 
con m n to him e.f a i4 d others and had 
acted f iirly in represen ing those whose 
in erets be bad undertaken to j.rotect. 
Musammat Bechan-i n-niia did not seek 
ii» the present ase to represent the interests 
of Musammat Zainab-un-nisa or Rafi-uz- 
zaman. There is no reference to the in¬ 
terest claimable by them in the agreement 
of reference. Musammat Bechan-un-nisa 
had a eady succeeded m getting mutation 
of names efie ted m pursuance of tne Will 
in regard to lie property allotted to her 
except Taluqa Sikaudarpur, about which 
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an application for mutation of names was 
pending. The danger of Rafi-uz-zaman 
getting the cn’irj property under section 
22. clause (4)01 .Act I of 1869 in defeasance 
of the Will was present and troubling 
Murtaza Husain. Musammat Bechan-un- 
,:isa was setting up her rights under the 
Will. Murtaza Husain was deniyng the 
validity of the Will and claim 1 ng certain 
rights independently of Chaudhri Sarfaraz 
Ahmad and also as his heir. hoi the latter 
purpose he was also anxious to show that 
Rafi-u z-zaman was not an heir under 
section 22, clause (4) of Act I of 1869 and 
had no prefere itial right. He subsequent¬ 
ly agreed to abide by the Will in regard 
to the property covered thereby and asked 
th e arbitrators to decide the makers in 
difference between him and Musammat 
Bectan-un-nisa by construing and ex¬ 
plaining the Will as far as it affected their 
rights. In regaid to the property not 
covered by the Will the arbitrators asked 


the arbitrators she insisted on the right# 
conferred by the Will being considered, 
but when she sought to enforce the a war 4 
she claimed the rights conferred on her 
by the award to the detriment of the rights 
con*erred on Musammat Zainab-un-nisa 
and her issue, by the Will. The right to 
the immediate possession of the estate 
after the death of Chaudhri Sarfaraz Ahmad 
was the main question which the arbitrators 
had before them for consideration and 
by a curious medley of the provisions 01 
the Will and the provisions of the Muham¬ 
madan Caw they arrived at the conclusion 
that Murtaza Husain was entitled to 
certain properties in proprietary right, 
By granting a decree for partition in pro¬ 
prietary right, the award practically ignored 
the rights claimable by Musammat Zainab- 
11 n-nisa and her issue and it cannot be 
said that Musammat Beehan-un-nisa was 
representing them when she obtained a 
decree in enforcement of the award. 


. . . .f . 1 1 . • It is argued on behalf of the plaintiffs 

to be made, if the Will had been 111 exist- that the right awarded to Musammat Be- 

ence. They determined the legal shares C han-u n-nisa by the award represented 
to which Musammat Beeha n -un-nisa, in a cumulative form the rights of 
Musammat Zamab-un-msa and other hens Musammat Bechan-un-nisa, Musamtnal Zain 
of Chaudhri Sarfaraz Ahmad would be ab _ un . n jsa an d the issue of the latter, 
eit’tled an 1 deeded to allot a half share but in the application made by her to 
to M irtaza H i sain and the remainder eQ c orce tlie award she said nothing to indi- 
to Musammat Bechan-un-nisa after taking cate that she was seeking to enforce 
into consideration what they had already r ia b ts common to her and to her daughter 
received under the Will. They admitted aai ber i ssue (Exhibit 14). Section Ii, 
that Musammat Zainab-u n-nisa was en- Explanation VI, of the Code of Civil Pro- 
titled to an 8-anna share under the M .ham- C e_ture applies to a common right asserted 
madan Eaw but they preferred to treat b y certain persons on behalf of themselye 9 
Taluqa Khanpur, including the villa.ee an d others but not to rights which are 
Sharifabad, ai the property of Chaudhri not co mmon but several and distinct as 

Husain Bakhsh and Taluqa Bhilwal Hasan- i n this instance. The validity of the 

pur and S.kandarpur as the property ^^1 might have been an issue common 
of Chaudhri Sarfaraz Ahmad and they to the rights claimable by Musammat Bech^n- 
awarded Murtaza Husain a 7/2oths share uu - n isa Musammat Zainab-u n-nisa and 

out 0 f theformer and a rounds share out the issue of the latter, but the rights awarded 

of the latter, exclusive of the property not to each by the Will were separate a no dis- 
coverel by the Will, in proprietary right, tinct anl anv construction placed in re- 
No rights were reserved in favour of gard to the validity of the Will or the rights 
Musammat Zainab-un-msa. conferred thereby would not bind persons 

Musammat Bechan-un-nisa applied to who were not parties to the litigation 
enforce the award as if she was claiming and did not derive title through thenu 
a proprietary interest i n the propeity Tne plaintiff Mustafa Husain, dewg 
covered by the Will. She ignored the rights his title through his father, Murtaza HusaW- 

of Musammat Zainab-un-oisa under the who would have been entitled to the e*- 

Muhammadan I*aw in regard to the prop- tate under section 22, clause (6). <* Act * 
or ty not covered by the Will. Before of 1869, had Chaudhri Sanartz 
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died intestate, Murtaza Husain accepted 
the Will am agreeJ befoie the arbitrators 
that his rights and those ot Musammat 
Bechan-un-nisa, the contending claimant, 
should be determined on tne basis of the 
Will, and the interpretation or construc¬ 
tion then placed on some of the provisions 
of the Will and the rights awarded by the 
arbitrators are, therefore, binding on him 
and the plaintiff Mustafa Husain, who 
derives, his title from him. 

By virtue of the \\ ill Musammat Bechan- 
un-nisa was awarded an absolute estate. 
Tne plaintiff Mustafa Husain does not 
seek toclaim any title through her. Musam¬ 
mat Zainab-un-nisa was one of hei heirs 
und she anl her heir can set up the 
award an.i the decree passed in accordance 
with it as a bar to the determination of 
any question then decided between Musam¬ 
mat Bechan-un-nisa and Murtaza Husain. 
J.O that extent the award anl the decree 
are binding on Mustafa Husain and the 
legal representatives of Musammat Bechan- 
un-nisa. On behalf of some of the plainliffs 
reliance is placed on the decision in Badar 
Bee v. Habib Mexican Noordm (8), 
Ramachandra Raov.A.N. S . Ramachandra 
Rao (9) and George Henry Hook v. 
Administrator-General of Bengal fio). In 
the. case first mentioned, there was a 
decision on the construction of the 
testator s Will as to tee destination ot 
tne turns realised from the operation of 
tue trust ana tuat decision was re o 0 nise^ 
or re-aflirmed by a subsequent ueciee 
wnicu was U uly served on sum of t u e resi- 

as were not parties to t..e 
proceedings, an 4 it was 14 el 4 in Uose cir¬ 
cumstances tuat the decision was practical¬ 
ly a uecision inter partes an, cannot be 
re-opened. In tue secon i case, a ecision 
in a land acquisition dispute as to wuet^er 
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a certain person had 3n absolute estate 
or a life-interest was held to be a bar to a 
subsequent decision of the same matter 
between the persons whose titles were 
so declared or their repiesentatives-in- 
interest. In ti e case last mentioned, the 
decision in an administration suit, in 
which the question of the destination of 
the income or the corpus of the fund on 
the happening of a certain contingency, 
was held to bar the subsequent determina¬ 
tion of the same matter. Those cases 
beir no analog} to the present case. By 
virtue of the award Musammat Bechan- 
un-nisa was not granted a . life-esUte. 
She was granted a full proprietary title. 
Tne award coula be questioned by those 
who were no parties to the arbitration 
proceedings and who denied that Musam¬ 
mat Bechan-un-nisa had an>thing more 
than a life-estate unuer the Will, but not 
by a person who was a party to the arbi¬ 
tration or to the decree passed in accordance 
witu it or by his representatives-in-interest. 
Tne effect of the award anl the decree 
is to bar any rights claimable by Murtaza 
Husain or his representatives-in-interest 
in excess thereof. Tne property in dis¬ 
pute must, therefore, be deemed to have 
been held by Musammat Bechan-un-nisa 
in proprietary right anl it passed on her 
death to her heirs under the Muhammadan 
Law. 

Tue revise maue by Musatnmat Bechan- 
un-nisa in favour of Musammat Zainab- 
un-nisa an 1 Suafiq-uz-ze man by her Will 
of t u e I 5 tu September 1893 is inoperative 
because umer tue A! hammadan I,aw a 
revise in favour of one ot tue heirs is in¬ 
operative without ti.e consent of the other 
heirs. 'J\.e i.eirs ot Musammat Bechan- 
un-nisa at t u e time ot uer ueath were 
uer uaugiitei am two resi u uaries, Ahmad 
Husain am Abuul Razzaq. It is stated 
that tney were present at the time the 
Will was executed, but, as the learned 
Subordinate Juuge who decided the 
first of these suits points out, the 
evidence produced on that point is un¬ 
trustworthy. Auniau Husain a no Abdul 
Razzaq did not at any time claim the es¬ 
tate. Musammat Zainab-un-nisa obtained 
ma1ation of names in uer lavour in respect 
of tue entire estate anl she remained in 
possession thereof till her death in 1907* 
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Her possession was adverse to the said 
residuaries anl she will be deemed to 
have acquired an absolute title to the entire 
property partly by inheritance and partly 
by adverse possession for a period of more 
than twelve years at the time of her death. 

It is argued on behalf of one of the plaint¬ 
iffs that Musammat Zainab-un-nisa was 
content to take a life-estate in pursuance 
of the Wi.l of her father Ciiaudhri Sarfaraz 
Ahmad, anl that she never set up any 
higher title during the periou of her posses¬ 
sion. It appears that an application was 
made by Musammat Zainab-un-nisa on 
the 22nd March 1895 on beualf of herself 
and her son, Shafiq-uz-za man wherein 
she state 1 that her mother, Musammat 
B*chan-un-nisa, was in proprietary poss¬ 
ession of the property in dispute as an 
absolute owner under the award of the 
16th March 1871, and set up a claim on 
the basis of tneWill executed by her on 
the 15th September 1893. Toe Deputy 
Commissioner thereupon repo:ted the 
facts to tae higher Autnorities and asked 
for their instructions before taking any 
action. On the 1st April 1895 an applica¬ 
tion was filed by Mistafa Husain for muta¬ 
tion of names in uis favour in respect of 
the sane property; but it was opposes 
by Musammat Zainab-un-nisa on tue 
ground mentioned i 1 her previous applica¬ 
tion and also on the ground t.;at s .e was 
entitled to in erit irrespective of her 
mother’s Will (Exuibit A 99). T..e Board 
of Revenue directed tue Deputy Com¬ 
missioner of Bara Banki to nave mutation 
of names effected in favour of Musammat 
Zainab-un-nisa alone on tue basis of the 
Will of tue late Cuaud^ri Sarfara? A..man. 
On tue 2otL June 1895 tne C.def Com- 
m ss oner of Ouuh directed that 
Musammat Zainab-un-nisa was uis- 

jualiffei to hold the estate and that 
the Court of Wards should continue in 
possess on of tne same as manager on 
her beualf. An application for mutation 
of names was made accordingly by tne 
Deputy Comm ssioner in cuarge of the 
estate on behalf of Musammat Zainab- 
un-nisa as the heir of her mother, Musam¬ 
mat Bechan-un-oisa. It was opposed by 
Mustafa Husain who contended that Musam- 
mat Bechan-un-nisa had only a life-interest 
^ id thit on her death the estate 


devolved on him according to the 
custom of the family and Act I of 1869. 
Tne Assistant Collector directed mutation 
of n: mes to be effected in favour of Musam¬ 
mat Zainab-un-nisa, holding that she was 
entitled to the said property by virtue 
oi the Will effecte 1 by Ciiaudhri Sarfaraz 
Ahmad anl that executed by Musammat 
Bechan-un-nisa in her favour. On appeal 
it was hel A that if the Will executed bv 
Cnaivjhri Sarfaraz Ahmad granting a 
limited interest to Musammat Bechan- 
un-nisa ;-.nd Musammat Z linab-uii-nis? 
was invalid, the possession of Musammat 
Bechan-un-nisa must be deemed to 
have been adverse and the claim of 
Mustafa Husain was in any event barred 
by limitation. It was also held that 
the decree passed in accordance with the 
award was binding on the parties ('Exhibit 
A102). Tne order directing the entry 
of the name of Musammat Zainab-un-nisa 
in tne place of her deceased mother was, 
taerefore, upheld. Musammat Zainab- 
un-nisa there if ter remained in possession 
of tae estate till her death in 1907. 

Tuere is nothing in the applications 
for mutations of names made by Musam¬ 
mat Zainab-un-nisa to snow tnat she claimed 
only a life-interest in tne property in dis¬ 
pute. Tne letter sent by the Board of 
Revenue to the Deputy Commissioner of 
Bara Banki (Exnibit 316) no doubt directed 
tnat mutation of names should be obtained 
in favour of Musammat Zainab-un-nisa 
on tne basis of the Will of the late Chaudfcri 
Sarfaraz Ahmad, but the Court of Wards 
was tnen in possession of the estate pend¬ 
ing tne decision of the question of title 
in the mutation proceedings, and till the 
la y was declared to be disqualified. the 
Deputy Commissioner of Bara Banki was 
irected to retain superinten a ence of the 
estate on her ben? If under sections 162 
and 165 of the OuhJband Revenue Act 
(XVII of 1876) tnen in force. Any state¬ 
ments ma le either by the Deputy Com¬ 
missioner or by the Board of Revenue 
in derogation of her rights would not be 
deemed to have been made by them on 
her behalf or as her agent. Wnat was 
said by the Board of Revenue was, more¬ 
over, merely an expression of opinion 
bv persons wno ai no authority to bind 

Musammat Zainao-un-niaa at the time« 

• 0 
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In the applications maae by the Deputy 
Commissioner of Bara Banki for mutation 
of names on her behalf she was only des¬ 
cribed as an heir of Musammat Bechan- 
un-nisa (Exhibit 6). The judgment of 
the Assistant Collector who decided the 
mutation proceedings indicates that 
Musammat Zainab-un-nisa prosecuted the 
litigation herself through her Counsel and 
claimej full proprietary title for herself 
and her son f Exhibit Aq). The order 
for mutatition of names contained no 
reservation that she was only to have a 
life-estate. Musammat Zainab-un-nisa all 
along asserted her title under the Will 
of her mother and under the Muhammadan 
Daw. She perfected her title by adveise 
possession against her resi uary 1 eirs, 
Air mad H sain and Abdul Razza<|, who 
never claimeu any si.are by remaining in 
possession for over twelve years. She could 
tack her possession to that of Musammat 
Bechan-un-nisa who had similarly teen 
in possession under the awara, which gave 
her a proprietary title since 1871. 

If Musammat Bechan-un-nisa bad an 
absolute title ana Musammat Zainab-un- 
nha had been in adverse possession of 
the disputed property sime the aeatb 
of her mother, Mustafa Husain would 
not have any right whatever. If, on the 
other hand, Musammat Bechan-un-nisa 
had only a life-estate the claim of Mustafa 
Husain would still be barred under Art. 
141 of the Inlian Limitation Act (IX of 
1908) as he took no steps to obtain poss¬ 
ession after he failed in the mutation 
proceedings within twelve years of her 
death. Art. 144 has no application 
for as observed in Runchordas Vand- 
ravandas v. Parbatibai fn) that Article 
does not. apply where a suit is other¬ 
wise specially provided for. Art. 141 
provides for 0 suit by a person entitled 
to possession on the death of a Hindu 
or Muhammadan female, but, as explained 
in Ghisa S ngh v. Gajraj Singh 
(12) and Bisheshar Bakhsh Singh v. 
Ratneshar Bakhsh Singh (13), it does not 

(xx) *3 B. 7*51 x Bom. h. R. 607; 3 C. W. N. 
621; 26 I. A. 7x1 7 Sar. P. C. J. 5431 12 Ind. Dec. 
( n . s.) 485 (P. C.). 

(X2) 33 Iod. Cas. 371; 18 O. C. *89; 3 O.L J. 45. 

• ( x 3 ) 44 Ind, Cw, 3*..$ *1 O. e. 1; 4 O, P. 
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apply where the Hindu or Muhammadan 
female has been in possession of a full 
estate. 

A reference has been maae on behalf 
of Mustafa Husain to the application made 
by Musammat Bechan-un-nisa on the 23rd 
October 1889 for the release of her property 
from the management of the Court of 
Wai(,s (Exhibit 22) in. to a similar applica¬ 
tion made by Musammat Zainab-un-nisa 
on the 12th April 1898 {Exhibit 23). 
In the fomier application it was stated 
on behalf of Musammat Bechan-un-nisa 
by her Counsel that she had presented 
a petition on the 14th September 1882 
asking ti.e Court of Wards to assume the 
management of Per estate because under 
the Will of Per pusban u she and Per 
daughter Musammat Zainab-un-nisa lad 
only a li e-interest in the sain property 
and her grandson, Rafi-uz-?aman, was a 
minor. In the latter ; pplieation Musam¬ 
mat Zainab-v.n nisi mat e a similar re'erence 
to ti.e Will of CPauc.Pri Sariaraz Ahmad 
and statea that the properly in ques¬ 
tion bad been beqeatl.ed to Musammat 
Bechan-un-nisa for 1 er life with remainder 
to her daughter, the petitioner, ana the 
remainder over to such issue, male or female 
of the petitioner as should survive her. 
But any admissions of that character made 
by Musammat Bechan-un-nisa or Zainab- 
un-nisa as to the constiuction or t) e effect 
of the Will of Chauahri Sarfaraz Ahmad 
would not estop them from claiming the 
full estate, if it was subsequently discovered 
that their interpretation of the Will was 
not correct or that by virtue of a subse¬ 
quent award larger rights had teen con¬ 
ceded . If Murtaza Husain could not 
go behind the award, his son, Mustafa 
Husain, could still less do so. An applica¬ 
tion was made by Shafiq-uz-zaman, during 
the lifetime of Musammat Zainab-un- 
nisa for the entry of his name in the revenue 
papers ;n tie place of Musammat Zainab- 
un-nisa in accordance with the Will of 
Musammat Bechan-un-nisa of tl e 15th 
September 1893 (Exhibit 195P He sug¬ 
gested that he was the holder of an absolute 
estate tinder that Will and that his mother, 
Musammat Zaixiab-un-nisa, held ana en¬ 
joyed the property with him during the 
t me ot her natural life, without any power 
tf transfer. The Special Manager oi the 
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Court of Ware's called on Musammat Zainab* 

• • 

un-nsa to enquire what she had to say 
about the matter. Her reply was that 
she would be pleased if the. name of her 
son was entered jointly with her name 
in the Government and estate . papers 
provided there was no partition of 
the estate as long as she was alive and 
that she spirit of the Will under which both 
she and her son inherited the. property 
from Musammat Bechan-un-nisa was 
strictly maintained (Exi.il it C 18). On 
the 30th November 1906 the Board of 
Revenue replied that the Will of Musammat 
Bechan-un-nisa was not consistent with 
that of Chaucll ri Sarfaraz Ahmad under 
which Shafiq-uz-zaman was only allowed 
a reversionary interest an< ( asked the 
Deputy Commissioner to intimate to Shafiq- 
u7-zaman its inability to accede to his 
reqi esh (Exhibit 198). For the purpose 
of combating that view, Shafiq-uz-zaman 
took steps to obtain the opinion of the 
late Sir Sundar Lai, an eminent Advocate 
of these Provinces, in regard to his title to 
the esta te. In that opinion the late Sir 
Sun-lar Lai, after giving a statement of the 
case and question submitted to him for 
opinion said.:—" Under the recent ruling 
of the Priv> r Council in the case of 
Bair a j Kunwar v.Jagatpal Singh *4) the 
Will in favour of Musammat Bechan- 
un-nisa was void under section 13 of Act I 
of 1869. Chaudhri Sarfaraz Ahmad was 
a taluqdar within the meaning of that 
Act and on his death the estate passed 
to his brother. By the award made between 
the brother on the one siue an* Musammat 
Bechan-un-nisa on the other which 
was confirmed by the. Privy Co ncil, tie 
lady got the property in dispute in absolute 
estate. She was not a taluqdar and the 
succession to her property' is governed 
by the rules of Muhammadan Law. She 
could by Will dispose of this estate to the 
extent permitted by the Muhammadan 
Law. By the Will she has made, her estate 
is conferred on her daughter and her daugh¬ 
ter’s son jointly. The daughter has a 
life-estate with remainder to the son. The 
daughter’s sou has no present rigi 1 in the 
estate under the Muhammadan Law, but 
as the daughter assents to the estate con¬ 
ferred on her by' the Will, tl ere is no diffi¬ 
culty" (Exhibit C31). This opinion was 

• r ' * 


given on the 20th October- 1907. Musam * 
mat Zainab-un-nisa died on the 30th August 
1907. Shafiq-uz-zaman then got mutation 
of names effected in 1 is favour anc. obtain¬ 
ed a release of the estate from the Court 
of Wards by raising a loan from the Bank 
of Upper Inaia, Limited, and paying the 
debt then due by the estate. 

It would be necessary' to refer to the 
opinion of the late Sir Sundar Lai hereafter 
in another conned ion. It is sufficient here 
to state that neither Musammat Zainab- 
un-nisa nor Shafiq-i z-zaman relied at any 
time in support of her or his title on the 
Will of Chaudhri Sarfaraz Ahmad. In the 
application for mutation of names made 
by' Musammat Zainab-un-nisa she relied 
on the Will made by Musammat Bechan 
un-nisa and also on her right of inheritance. 
Shafiq-uz-zaman similarly relied on the 
Will of Musammat Bechan-un-nisa and 
asserted his absolute title to the property 
left by her. So far as Musammat Bechan- 
un-nisa, Musammat Zainab-un-nisa and 
Shafiq-uz-zaman were concerned, the Will 
of Chaudhri Sarfaraz . Ahmad was, for all 
intents and purposes, invalid unaer section 
13 of Act I of 1869 and he must, therefore, 
be deemed to have died intestate as to 
his estate. The effect of the a warn was 
to help the legatees to carry out what tl e 
arbitrators thought represented the wishes 
of the testator; or, in other words, to sub¬ 
stitute for tie title sought 1o he granted 
by the Will a title recognised and validated 
by the award. The arbitrators attempted 
to act in conformity with tl al Will, so far 
as they could inlerpret it, it is immaterial 
whether they interpreted it rightly or 
wronglv. They* had the authority and 
the jurist iction to inlerpret the san e 
and they gave their award in accordance 
with their interpretation of it. Thai 
award was confirmed by a d.eciee by wliicl, 
if Musammat Bechan-un-nisa ana Murta2a 
Husain were awarded absolute estates, 
the parties who claim to derive their title 
from them must be deemed to he hound. 
It is equally' immaterial what Musammat 
Bechan-un-nisa and Musammat Zainab- 
un-nisa thought about the construction 
of the Will The title of Musammat Bechan- 
un-nisa rested on the award and. the c.ecree 
confirming it. The award gave a pro¬ 
prietary light which, passed o»th" death 
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-of Musammat Bechan-un-nisa to Musam¬ 
mat Zainab-un-nisa, her daughter, and 
on the death of the latter to her lawful 
heir, as if no W ill of Chaudhri Sarfaraz 
Ahmad had been in existence. 

. The consent of the parties cannot validate 
a Will, which is otherwise void or unen- 
lorceable. It may create a new title 
to take the place of that which was in¬ 
choate, defective or imperfect. Whether 
the award and the decree created such 
a new title or merely confirmed and valid¬ 
ate! the disposition made by the Will in 
favour of Musammat Bechan-un-nisa, Mu- 
sammai Zainab-un-nisa and the children 
of the latter, the claim of Mustafa Husain 
must in any event fail. 

We now come to a discussion of the 
most difficult question in the suit filed 
by one of the sisters and the heirs of another 
lister as to the persons entitled to succeed 
to the property on the death of Musammat 
Zainab-un-nisa; in other words, whether 
Shafiq-uz-zaman was entitled to the whole 
estate on the death of Musammat Zainab- 
.un-nisa or whether the plaintiffs in the 
earlier of these suits were entitled to half 
the estate under the Muhammadan Law. 
It is argued on behalf of the latter that 
under the Will of Chaudhri Sarfaraz Ahmad 
the children of Musammat Zainab-un-nisa 
.were entitled to share equally, and, that 
If the Will was not operative, the burden 
lay on the defendants to prove any custom 
varying the ordinary Muhammadan Law 
of inheritance. The Will was clearly In¬ 
operative, because of its failure to satisfy 
the conditions imposed by section 13 c f 
Act I of 1869. The arbitrators passed 
no decree in favour of Musammat Zainab- 
un-nisa or her children. They divided 
the estate covered by the Will and that 
not covered by it between Musammat 
Bechan-un-nisa and Murtaza Husain and 
directed each of them to pay half the debts. 
They refused to allow Musammat Bechan- 
un-nisa the dower-debt due to her which, 
even according to Murtaza Husain, amount¬ 
ed to nothing less than Rs. 30,000. They 
referred to the share to which Musammat 
Zainab-un-nisa would have been entitled 
under the Muhammadan Law in the prop¬ 
erty *not covered by the Will but they 
awarded no share to her. They awarded 
the properties allotted respectively tp 
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Musammat Bechan-un-nisa and Murtaza 
Husain in proprietary rights, and as Ihe 
Will executed by Musammat Becban-uu- 
nisa was invalid, we are relegated to the 
method of succession to be followed in 
the case of a woman dying intestate in 
the family of Chaudhri Sarfaraz Ahmad. 
Chaudhri Sarfaraz Ahmad did not hold 
the Bhilwal estate as a trustee for Musam¬ 
mat Bechan-uu-nlsa. After the confisca¬ 
tion of Ouah the settlement of the estate 
was made with him and a Sanad was granted 
recognising his absolute title to it. His 
name was entered in List No. II in respect 
of Taluqas Bhilwal and Khanpur showing 
that the succession to his estate was go¬ 
verned by the family custom of a sin le 
heir success’on. By virtue of the award 
the estate passed to a person who would 
not have succeeded to if under Act I of 
1869 a Du the incidents of succession, appli¬ 
cable to the estate, as laid down by the 
Statute, ceased to be applicable to the 
estate after it passed into the hanas of 
Musammat Bechan-un-nisa. The family cus¬ 
toms governing the possession to the es¬ 
tate, however, continued to be applicable. 
Two such customs w T ere pleaded by the 
defence (1) a single heir succession and 
(2) exclusion of daughters by sons. The 
custom of the family of Latf-ullah ceased 
to be applicable, because the estate was 
no longer the estate of Lutf-ullah, and 
Musammat Zainab-un-nisa, who inherited 
it in part from Musammat Bechan-un- 
nisa and acquired it in part by adverse 
possession, was not governed by it. The 
family custom of imp&rlibility governing 
the estate in the hands of Chaudhri Sar¬ 
faraz Ahmad could govern it in the hands 
of Musammat Zainab-un-nisa. In the hands 
of the former section 8 of Act I of 1869 
raisea a conclusive presumption that 
the estate was governed by the custom 
of a single heir succession. In the tanas 
of the latter the existence of such a family 
custom could be deduced from the entry of 
the estate in List No. II, but the deduction 
would be rebuttable. In Murtaza Husain 
Khan v. Mohammad Yasin Ali Khan (14) 


(14) 36 Xnd. Cas. 299; 38 A. 5521 20 M. L. J. 
362J 14 A. L. J. 1083; 18 Bom. R. 8841 31 M. L. 
J. *© 4 ; (1916) 2 M. W. N. 555; 3 5 C. L. J. 11 19 O. 
G, 290; IP. L. W. .122; 21 C. W. N. 4x0; 4 O. L. J. 
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the dispute centered round certain non- 
taluqadari properties a share in which 
was claimed by a younger son and it was 
hela by this CouTt and by the Privy Connell 
that the i resumption applicable to an estate 
entere f1 in List No. II would also apply 
to an estate not so entered but in regard 
to the latter the presumption would not 
be conclusive. We think that the presump¬ 
tion cannot be wholly done away with 
on the estate being removed from the 
provisions of the Act so long as it remains 
in the family, though it may not be con¬ 
clusive under section io. From the entry 
in List No. II based on a spec fie fmvly cus¬ 
tom, there arises a presumption of a pre¬ 
existing custom attached to that estate, on 
which the inclusion of that estate in List 
No. II was based. 

In Ali Muhammad Khan v. Sajjadi 
Begam[Sycd Azam Shah v. Syed Ahmad 
Shah] (6) it was held that the effect of a 
transfer to a third person was to lender 
the property partible and that the mere 
fact that the alienee w r as the wife of the 
alienor made no differ?] ce. In the op'nion 
of the learned Jmires, orrrerfy given to 
a woman becomes, under the Muhammadan 
Law, an independent stocky of descent and 
the character if impartibiltv ceases !•' 
be applicable to the estate because t] e 
custom is not one by which an alienee 
can be bound. In the present suit the 
property has come back to Chauahri Sar- 
faraz Ahmad's family and we are not 
discussing succession to Sarfaraz Ahmed's 
wi ow. In the case above cited, the learned 
Judges apylied the ordinaiy Muhammadan 
Law of succession to the property held by 
a daughter and by a son which they received 
by inheritance from the w'd.ow Musammat 
Hurmuzi Begam. But it should be noted 
that there w r as no discussion there about 
the applicability of the custom of the 
family to properties in the hands of a 
daughter and a sin of Jamshed Ali Khan. 
It does net appear to have been argued. 
It may also be pointed out that the judg¬ 
ment was delivered a year prior to the judg¬ 
ment of the Privy Council in Murtaza 
Husain Khan v. Mohan mad Yas%n Ali 
Khan (the Decgaon case) (14). There 
is also a distinguish!nr feati re in 
so far that Musammat Huimuzi Begam 
w«s a transferee under a valid deed of gift 


CASES, 


[ 19*3 


and the provisions of section 15 of the 
Act applied to her, while Musammat Bechan- 
un-nisa was not. Musammat Bechan- 
un-msa may properly be said to have 
acquired the property under a decree of 
Court, a kind of transfer to which no parti¬ 
cular incidents are attached in the Act, 
The entail provisions of Act I of 1869 
have repeatedly been examined by their 
Lordships of the Privy Council and all 
these decisions have been recently con¬ 
sidered in the case of Sitla Bakhsh Singh 
v. Sital Singh (15). That particular case 
related to the property of a ia'uqdar in 
List N, .III in w'hosecase no presumption 
of a pe-existing custom of single heir suc¬ 
cess'on arose. The rule of primogeniture in 
List No. Ill was a creature of Statute Law 
and when the property was freed from the li¬ 
mitations of the Act the rule failed to apply. 
As regards the property' of tali qdars of List 
N". II, the pre-existing custom will cease 
to have application while it is in the poss¬ 
ession o*'a person out of that particular 
family. While it was in the hands of 
Musa mmat Bee han-u n-ni sa, the•ate i at tach- 


ing to it 0 f a single heir succession was 
removed, because the custom of Chaudhri 
Sarfaraz Ahmad's fam'ly did not apply 
to her. “If the prescribed line of suc¬ 
cession is broken by a transfer or bequest 
of the entailed estate to a person outside 
the prescribed line, it seems not unreason¬ 
able tl at the fetter of the entail, such as 
it is, should no longer apply to the 
estate" [Baba) Km war’s case (4)], At 
the : a me t me the cistern in Chai dhri 
Sarfaraz Ahmad’. 1 family was not abrogated 
and would attach to the property whetf 
it returned to the family in the bands of 
Musammat Zainab-un-risa. The property 
was not an estate under the Act m the, 
hands of Musammat Zainab-un-nisa; and so/ 
though we may not agree with the learned' 
Subordinate Judge that there was under, 
section 10 conclusive evidence of the ex-^ 
stence of the custom which cannot be 
•ebutted, (the entry' of Chaudhri Sarfaras 
Ahmad's namein List No.II is afact of im¬ 
portance and the evidence on the record 

mi it 1 e exam t ed fn m tl at j c 11 <1 v.ew’,. 
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in the light of the presumption of the exist¬ 
ence of the custom of a single heii succes¬ 
sion, in his family deducible there¬ 
from. 

It should be mads cleat that the Sikandar- 
pu 1 estate entered in list No. Vwiilrot be 
differently treated. On the establish¬ 
ment of a particular custom in Chaudhri 
Sanaraz Ahmad’s family that propeity 
also will devolve according to custom. 
When this estate went out of the limitations 
of the Act on the death tf Chaudhri 
Sarfaraz Ahmad, the rule of descent by 
primogeniture accepted b> Chaudhri Sar¬ 
faraz Ahmad disappeared but the family 
custom of succession remained. 

Before proceeding to consider the evidence 
adduced inthecaseit is necessary to examine 
briefly the history and the viccissitudes 
yi the family to which the estate belonged. 
The family is descended from one Khwaja 
Suleman, who had three sons, of whom 
Muhammad and Nasir had children. The 
two stocks are alluded to in the evidence 
of witnesses asMoliammadi and Nasiri (vide 
the evidence of Fida Husain D. W. No. 8) 
Ghulam Husain, son of Khwaja Mohammad, 
is said to have founded the taluq . He 
was succeeded by his son, Ghulam Shafi, 
who was succeeded by his son Jamal-ud-din, 
It is not clear whether Ghulam Sbafi and 
Jamal-ud-din were only sons or not. A 
cousin, Mohammad Qaem, killed Jamal- 
ud-din, took over his estate and mortgaged 
it by conditional sale to Farahat-ulJah, 
his nephew. Farahat-ullah left one son, 
Nur Ali, whose widow was Musammat 
Elf ay at Bibi, and six daughters one of 
whom was Bibi Barwan, wife of Imam 
Bakhsh, grandfather of CLaudhri Sarfaraz 
Ahmad. Mohammad Qaem had one son, 
Mohammad Mah, who left two widows, 
Musammat Bikani and Musammat Raji 
and one daughter, Musammat Amiran, 
who was mariied to Mansur Ali. Chaudhri 
Sarfaraz Ahmad and his father Husain 
Bakhsh, obtained deeds lrom Musammat 
Bikani, Musammat Kifayat and Mansui 
Ali. These facts appear from the deeds 
of transfer and the Cov.rt proceedings 
in litigation between Husain Bakhsh and 
Chaudhri Sarfaraz Almad, on the one 
side and Husain Bakhsh’s half brother, 
Azam Ali, on the other. Husain Fafchsh 
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was a son of Imam Bakhsh by one wife, 
Bibi Barwan, and Azam Ali by another 
wife. The deeds of gift of Musammat 
Kifayat in favour of Chaudhri Sarfaraz 
Ahmad and of Musammat Bikani and 
Mansur Ali in favour of Husain Bakhsh, 
are of 1237 (or 1825 A. D.) 1260 

and 1266 Hijri respectively. The ear¬ 
liest litigation is of 18.45 when the Royal 
Deer ee of the Na ua 1 1 ti mes was passed. T he 
Court held that except Sulemanpur the rest 
of the property was not paternal ancestral 
estate 0 f the plaintiff, Azam Ali, and that 
Husain Bakhsh had inherited the property 
from his mother. The Court, therefore, 
dismissed the plaintiff's suit except as 
regards Sulemanpur, which was ordered 
to be divided between the part es i n 
accordance with the Muhammadan Law. 
Thi judgment shows that Nur Ali survived 
his father. In this case Only the office 
of chaudhri and the nankar ri.ht attached 
to it were claimed on behalf of the defendant 
by right 0 f primogeniture according to 
custom. The finding of the Court was 
that the defendant should remain in poss- 
e si on of the property inherited from his 
mother and of the office of chaudhri and 
the nankar right attached to it. but should 
partition the village of Sulemanpur, which 
was ancestial property. After the death 
■.jf Husain Bakhsh the same dispute arose 
between Azam Ali and the sons of Husain 
Bakhshand in 1856 the matter was refared 
to arbitration, who passed an award. 
It is mentioned in this award that the ilaqa 
ant. village of Khanpur bad been scatter^ 
like the leaves of trees in autumn after 
the death of Mohammad Qaem and that 
Imam Bakhsh, father of Husain Bakhsh, 
got the.pioperty; together under one owner- 
sh’p through inheritance and gift The 
arbitrators held that 8 -villages were held 

ches of the family 
(Mohammadi and Sulemani) and that 
they should he divided between the des¬ 
cendants. As regards the othei 34 villages 
they held that Husain Bakhsh was the 
nghtful °wn t . r and the plaintiffs rad no 
ITle to it. There was also a dispute about 
the property 0 f Mohammad Mah between 
Mohammad Mah's son, Rohan Ali, ai d 
daughtei s son, Haji Ahmad. Tie arbi. 

tiat ors ordered tbet tie two shares out cf 
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the property' won U 1 go to Roshan Ali and 
one to Haji Ahma<‘'. No action appears 
to have been taken on tin's award and in 
the following year there was a second arbi¬ 
tration where all the surviving descendants 
of Mohammad and Nasir claimed their shares 
of the property from Chaudhri Sarfaraz 
Ahmad andMurtaza Husain* The second 
award recites that the disputesin the neigh¬ 
bourhood are decided on the basis of cu stom 
and the parties to the suit are also in the 
habit of acting upon custom and are not 
acquainted with the dogmas 0 f religion, 
but in this particular case they promised 
to abide by the decision of the arbitrators 
according to Muhammadan Law. In this 
award it was ordered that 16 villages shall 
be divided between the parties and that 
Chaudhri Sarfaraz Ahmad and Murtaza 
Husain shall remain exclusive owners 
of the other villages. The division of the 
16 villages was left to the parties who 
agreed by mutu al consent to fix their shares. 
The two awards did not have effect, be¬ 
cause the Mutiny followed soo:i after 
and the desire of the British Government 
was to settle the property with a single 
owner. Chaudhri Sarfaraz Ahmad was in 
actual possession and obtained Summary 
Settlement in his favour in 1858. As regards 
Khan pur Taluqa Chaudhri Sarfaraz Ahmad 
declared:—" This taluqa was in the poss¬ 
ession of me, the deponent, since three 

years and I have got another brother Mur- 

taza Husain. No other person has been 
ii> possession or joint. We are in possession 
of one village only namedLakhri." Whether 

this was a declaration of the interest of 
Murtaza Husain or not the settlement 
was made with Chaudhri Sarfaraz Ahmad 
alone. In 1864 Azam Ali again tiied to oust 
Chaudhri Sarfaraz Ahmad, this time 
from one village Thalwara. The defence 
than put forward by Chaudhri Sarfaraz 
Ahmad was that he was its owner accord¬ 
ing to the custom of the country which 
was for the eldest brother to possess the 
estate and maintain his relatives. He al¬ 
leged that Thalwara was leased to Azam 
Ali by way cf maintenance. As already 
observed, the Local Government was at 
the time desirous of conserving taluqdar 
roperty under the belief that a succession 
y primogeniture was the custom of the 


country. The Settlement Officer observed: 
“ There can be no doubt that the custom 
. of the country as regards the possession 
of the estate is as stated by the defendants. 
Moieover, the settlement was made with 
the defendant alone as talvqdar without 
any mention at that time of co-sharers,” 
Azam Ali's suit was, therefore, dismissed 
and this decree was confirmed by the 
Commissioner. The Settlement Commis¬ 
sioner, however, did not depend on any 
custom of the country but was of opinion 
that, according to the cu stom of the family, 
the eldest so inherited the properly while 
the younger sons obtained only mainten¬ 
ance and that it was not customary in 
the family for the estate to be divided. 
In 1867 Azam Ali again essayed to establish 
title to a share in the Khanpur Taluqa 
against Chaudhri Sarfaraz Ahmad. The 
plaintiff based hisclaim by right of inherit¬ 
ance as one of the heirs of Imam Bakhsh. 
The defendant raised various pleas, and 
urged inter alia ,— 

(1) that the matter was settled by the 
Royal Decree ref err e 0 to above, 

(2) U at after the Brit ish rule the de¬ 
fendant 1 ad obtained 0 settlement, 

(3) that in the Settlement Court it 
w r as proved that a custom existed under 
which the eldest son succeeded to the 
estate and looked efter the younger 
brothers, 

(4; that the defendant inherited the 
properly’ - ironi the mother of his father 
Husain Bakhsli. 

Tne British Indian Association's judg¬ 
ment reviewed the previous litigation in¬ 
cluding the oro.ers of tl e Settlement Court. 
In that judgment is quoted a judgment 
of the Financial Commissioner to the 
effect “ Whatever may be the plaintiff's 
proprietary rights there is no proof of 
their existence during the native rule 
and whatever may he his rights they have 
been destioyed for good by the Summary 
Settlement dated 30th May 1867” As 
regards the custom on which the decision 
of the Settlement Court Was based the 
Association observed: “But as a matter 
of fact the defendant never proved this 
alleged custom and the Royal Decree also 
does not show any clear finding as to the 

existence of any such custom in respect 

. . . * - • - - . . * 
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of zemindaritlaqa .” , The Association, how¬ 
ever, disallowed the plaintiff's claim on 
the ground that the entire taluqa was 
acquired by the defendants’ father by right 
of inheritance through his mother who 
was not the mother of the plaintiff Azam 
Ali. The only award in favour of the 
plaintiff was that the defendant should 
pay a cash allowance of Rs. 600 per annum 
to the plaintiff by way of maintenance 
or land yielding the same amount of profit. 

It may be noted that before the Association 
Chaudhri Sarfaraz Ahmad filed the three 
deeds of gift as may be seen from the 
proceedings of the Association. The wajib- 
ul-arzes of Subeha, Bhilwal and Khanpur 
throw no light on the matter of any custom 
of the family. In the wajib-ul-arz of Khan- 
pur it is stated that the village was establish¬ 
ed by Chaudhri Khan Mohammad, but 
no such name appears in the pedigree 
supplied by both parties. 

On the basis of this history the appellants’ 
learned Counsel argued that no custom 
of single, heir succession existed and that 
Chaudhri Sarfaraz Ahmad based his title 
on the deeds of gift obtained from various 
persons. On behalf of the defence it was 
urged that the deeds of transfer were 
fictitious; that the awards referred to 
above were in the nature of a compromise 
and not really decisions of arbitrators, 
and that when Mohammad Qaem transferred 
his property to Farhat-ullali, nothing 
could have remained with his heirs Musani- 
mat Bikeni and Munsur Ali to transfer. 

It was also pointed out that the two deeds 
of gift by Musammat Bikani and Munsur 
Ali were subsequent to the Royal Decree 
which raised the presumption that they 
were obtained by Chaudhri Sarfaraz Ahu ad 
by way of precaution against attacks by 
possible claimants to the property. The 
first deed by Bibi Kifavat gives no details 
of property and it is significant that the 
Nawabi Government had settled Taluqa 
•Khanpur with Husain Bakhsh ten years 
previously. The deed is of 1237 Hijri t 
and it is mentioned in the Royal Decree 
that the Khanpur Taluqa was settled with 
Husain. Bakhsh since 1227 Hijri. It is 
Obvious that Imam Bakhsh obtained pos¬ 
session of the Khanpur Taluqa with the 
strong? hana, . when no one remained in 
^the family of his wife to compete with him 

* * % - - * •’ • - 1 . 1 « . 
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to obtain the good will and favour 
of the Nawabiru\c. As rightly commented 
upon by the learned Counsel for the 
defence, one main fact holds the attention 
that there was always a single owner of 
the taluqa. Just as Imam Bakhsh pos¬ 
sessed himself of his father-in-law’s prop¬ 
erty in Khanpur, we have seen that Chau¬ 
dhri Sarfaraz Ahmad took hold of Bhilwal, 
the taluqa of his father-in-law. The strong¬ 
est men in the family, even though a con¬ 
nection only by marriage, succeeded to 
a taluqa in the pre-British times of un¬ 
settled Government. This was to be ex¬ 
pected, as he would be the person most 
likely to pay the revenue to the Govern¬ 
ment. One thing is clear, there was always 
one owner and never more than one. It 
may be conceded 1 1 at in the Royal Court, 
Husain Bakhsh based his claim on inherit¬ 
ance from his mother and not on single 
heir succession and that the British Indian 
Association gave on opinion adverse to 
the establishment of such a custom. These 
however, are not material points. The 
object of a litigant is to win and Husain 
Bakhsh may have considered it more ad¬ 
visable to plead succesion to his mother's 
estate. It may be remembered that such 
a defence would save him from paying main¬ 
tenance allowance to his half-brother^ Azam 
All. The opinion of the British ’Indian 
Association may be taken as that of a 
Court, which was not pertinent because 
a decree was passed in favour of Chaudhri 
Sarfaraz Ahmad on other grounds. Against 
this opinion there is the opinion of 
the Settlement Commissioner i n favour 
of a family custom. 


1 iai( i behalf of 

the plaintiff to the first of these suits on 

the instances in certain cases in which a 
division was decreed in accordance with 
the Muhammadan Law. But, as slated 
by Suleman Ahmad (P. W. No. 8), customs 
were at times disregarded during the pre- 
British period and the rules of the Muham¬ 
madan Law were enforced to regulate ti e 
succession. Sometimes the parties agreed 
to waive the cuslom, at other times the 
rules of the Muhammaoan Law were forced 
upon them - The law did not then extend 
to cuslom the sanctity which has now 

been extended to it by the Oudh Laws 
Act (XVIII of. 1876). Tht award of 

-- - .• -•••*’ . * a r a ' - - 
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the 21st Ar ril 1865 affords an instance 
in which the custom appears to have been 
setup and waived (Exhibit 245). It says 
14 Whereas disputes are often settled in 
this neighbourhood on the basis of custom 
and these people are also in the habil of 
acting upon customs and are not aware 
of the local Gogmas, we hesitated consider¬ 
ably; but these people insist ana promise 
that they will abide b} the decision passed 
according to the Muhammadan law, even 
if it apparently hurt any of them. The> 
accordingly execrted an agreement to 
thft effect ana we also agree 1o aecicle 
the point according to the procedure 
lain down in the laws of Islam.” 
In fact a reference was made i n that case 
under an agreement that the dispute was 
to be settled in accordance with the Muham¬ 
madan Law regardless of the custom. If a 
division w f as accordingly directed in that 
and certain other instances in accordance 
with the Muhammadan Law by mutual 
consent, it is sufficient to establish either 
that no custom was in existence or that 
the custom had fallen into desuetude too. 
As their Lordships of the Privy Council 
say in Murtaza Husain Khan v. Mohammad 
Yasin All Khan (14), the use of 
the word 'ordinarily' implies that 

an occasional variation by consent 
or otherwise would not affect the custom 
of devolution The family of Husain 
Bakhsh belonged to a family of Chaudhris, 
the eldest of whom held that office and ' 
used to obtain a kabuliyat for the payment 
of Government revenue in his name. The 
office was practically hereditary, except 
where superior torce intervened and used 
to devolve on the eldest son with the rights 
appertaining thereto. The Royal Decree 
of 1256 Hijn (Exhibit 256) reused tc 
recognise the claim of Azam Ali to a share 
of the zcmindan and malguazan villages 
including the kabuliyat of Chaudhri Husain 
Bakhsh, who had succeeded, his father, 
Imam Bakhsh, in the office of the chaudhrt 
of pargana Subeha on 1 is death in 1226 
Easli. The orders passed in the Settlement 
proceedings referred to the existence of 
a custom of primogeniture and the refer¬ 
ence made to it by the entry of the estate 
in List No. II appended to Act I of 1869 
amply confirms it. 

Cowing to tho wal tvidenc* w* find it 
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overwhelming in favour of the defence. 
The present head of the family M stafa 
Husain, son of Murtaza Husain (D.W. 
No. 33), his younger brother Pida Husain 
(D.W. No. 9 h his son Wajid Husain (D.W. 
No. 29) and Ehsan Husain, son of Lida 
Husain (D.W. No. 35) have all deposed 
in favour of single heir succession. On 
behalf of the plaintiff's sisters, no one of 
that standing in the family was pro¬ 
duced. Even a witness of the plaintiffs, 
Abdul Rahman, deposes that in the family 
of the parties the rule of primogeniture 
had always prevailed (P. W. 3). The 
conduct of Musammat Bechan-un-nisa 
and Musammat Zainab-un-nisa also 
indicates the existence of such a custom 
in the family. By the Will of 1**85 
Musammat Bechan-un-nisa made a 

bequest 0 f her property in favour of Rafi- 
uz-zaman and after the death of that boy 
she made a Will in favour of Musamma 
Zainab-un-nisa and her son, Shafiq-uz- 
zaman, in 1893. In 1889 she applied 
to the Court o f Wards to release her prop¬ 
erty and make it over to Rafi-uz-zaman. 
After the death of Musammat Bechan- 
un-nisa, Musammat Zainab-un-nisa desired 
mutation of names both in her own name 
and in favour of her son, Shafiq-uz-zaman, 
When in 1906 during the lifetime of Musam¬ 
mat Zainab-un-nisa, Shafiq-uz-zaman ap¬ 
plied to the Court of Wards for the release 
of the property in his favour Musammat 
Zainab-un-nisa consented to the arrange¬ 
ment in so far that Shafiq-uz-zaman's 
name also may be entered along with hei sell 
in the village records. The silence of 
the sisters for nearly seven years between 
the death of Musammat Zainab-un-nisa 
and the institution of their suit is another 
indication of a belief in the family of a 
single heir succession. When in I 9 I? » 
Shafiq-uz-zaman executed a deed of trust 
in favour of his so.-, Mati-uz-zaman, hus¬ 
band of one of the plaintiffs, Musammat 
Zarif-un-nisa, was appointed one of the 
trustees and accepted the position. These 
acts of the members of the family do not 
operate b} way of estoppel against the 
suit of the sisters but are relevant to find 
out the belief of the members of the family 
in the eastern e of the extern under dis¬ 
cussion. After the death of Mi rtjsa Br.ja;n, 
the names 01 bis eldest son, Mustafa Htuainj 
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and the second son, Bida Husain were 
both entered in the village records, and 
this fact was put forward on behalf of the 
appellants to negative the custom. Mustafa 
Husain, however, subsequently sued for the 
recovery of hall of the property and under 
a compromise it was settled that he should 
be the owner of 2~3rds and Bida Husain of 
Jrd of their father's property. The Will 
of Chaudhri Sarfaraz Ahmad in favour 
of his brother was, as already pointed out, 
valid under section 13 of Act I of 1869, 
as the brother was heir-at-law under sec¬ 
tion 22 (6) of the Act and as the provisions 
of section 22 would apply to the succession 
to the property of Murtaza Husain, no 
question of custom could arise in that 
case. A private arrangement between 
the two brothers raises no presumption 
either in favour of the non-existence of 
such a custom or the abrogation thereof. 
II is true that, with regard to small arreas 
of property and under-proprietary rights, 
there has not been a single heir succession, 
but in the nature of things, the same 
custom may not govern the devolution 
to taluqlari properties and to small areas 
of land or under-proprietary tenures, alike. 
Wehavelormed the opinion that the custom 
of single heir succession was a custom 
observed in the fam : ly of Chaudhri Sar¬ 
faraz Ahmad, that it governed the de¬ 
volution of the property of Musatmnat 
Zainab-un-nisa and that, therefore, Sliafiq- 

uz-zaman was the only heir to that 
property. 

* * * * * 

It only remains to consider how far 
the claim of some of the defendants is 
barred by section 4 1 of the Act IV of 
1882. The Bank of Upper India, limited, 
acted on the faith 0 t the 1 epresentatio nS 
made by Shafiq-uz-zaman supported by 
the opinion of the late Sr Suniar Lai, 
the copies of certain khewats and a copy 
of the judgment of the Privy Council 
affirming the award, and as a business 
concerj it < ould not have co ne to a con¬ 
clusion different from that at which it arriv¬ 
ed. Mr. Goodall, the Manager of the Luck- 
n °>7 f ranch> states that he had satisfied him- 
self b y enquiry that Shafiq-uz-zaman had 

a t; ? e aui tliatl though he was aware 
that he had sisters in existence, he had 

CQme to know that they were receiving 


allowances by way of maintenance hom 
him. Raj Kishore, an employee of the 
Bank, simlarly states that Mr. Kasim, 
an eminent Advocate of Lucknow, had 
gone with Shafiq-uz-zaman two or three 
times to get loans advanced to him and 
had recommended the grant 01 those loans. 
The sisters of Shaliq-uz-zaman since ti e 
death of their mother took no steps 
to get their names entered in the revenue 
papers or to enforce a payment of their 
share of ^ the profits against Shafiq-uz- 
zaman- They accepted the guzara allow¬ 
ance fixed by the Court of Wards and the 
husband of one of them agreed to act as 
a trustee when a deed of trust was executed 
by Shafiq-uz-zaman for the administration 
of his estate and the discharge of his lia¬ 
bilities. 


A UC 


ucicuuain, .Dnagwan -bakhsli 
Singh, purchased certain villages in pursu 
ance of a public advertise Lent issued by 
Shafiq-uz-zaman. He had attested the 
Will of Musammat Bechan-un-nisa and 
heard of the award and accepted the title 
of Shafiq-uz-zaman as shown by those 
papers and the entries in the khewats 
without any warning having been issued 
or steps taken by the sisters of Shafiq- 
uz-zaman to assert their title either at 
the time of the death of Musammat Zainab- 
un-nisa or afterward-? since 1907. The 
defendant Mohammad Nasim, similarly 
acted on the faith of the title of Shafiq- 
uz-zaman, as shown by the khewats and 
his possession of the disputed property 
supported by what some Pleaders had 
advised about the alleged title of Mustafa 
Husain. 


The defendants. Raja Rameshar Bakhsli 
Singh Musammat Ashraf-un-nisa and 
the late Bunyad Husain, similarly acted 
in good faith and with due care "on the 
basis °f the ostensible title and possession 
of Shafiq-uz-zaman to the exclusion of 
his sisters who had been accepting guzara 
allowance from him as if they had no 
independent title of their 0 wn- They 
are transferees for valuable consideration 
and, having regard to the circumstances 
a ove set forth, they are equally protected 
against the belated claim now put forward 
°u behah of the sisters of Shafiq-uz-zaman. 

it is hardly necessary to refer to the 
vai ious alternative pleas, which have been 
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set up by the Counsel on either side 
in support of their various claims. It is 
sufficient to say that neither of 4 he plaintiffs 
have proved their title to the estate. House 
Ho. 21 of lyist B stands in Subeha, Taluqa 
Klianpur. Chaudhri Sarfaraz Ahmad used 
to dwell in it and it must be deemed to be 
a part of the Khanpui estate. 

No documents had been improperly re- 
j ected. The other pleas taken in the Memo- 
randum of Appeal ha\e not been press¬ 
ed. 

The appeals fail and are dismissed with 
costs. 

Appeal dismissed, 

K. S. D. & W. C. A. 


LAHORE HIGH COURT. 

Civil, Application No. 305 of 1922. 

July 24, 1922. 

Present:— Mr. Justice Broadway and 
Mr. Justice Abdul Qadir. 
DHANNA MAH and others —Defendants 

—Petitioners 


versus 

Pal Sahib Lala MOTI SAGAR— Plaintiff 

—Respondent. 

Civi P ocedurc Code (Act V of 1908), 5. no— 
Appeal to Privy Cou>idl—■Suit regarding nature 
of tenancy — Subject-matter , value of. 

Where the subject-matter of a suit is solely 
the nature of a tenancy, the value of which was 
R*. 2,000; the fact that the tenancy affected 
property worth over Rs. 10,000 would not give 
• right of appeal to the Privy Council. 

Application, under sections 109 and 110 of 
the Civil Procedure Cone, for leave to appeal 
to the Privy Council, against the judgment 
of the High Court in Civil Appeal No. 924 
of 1918, dated the 17th March 1922.' 

Mr. Sardha Ram, for the Petitioners. 

Bakhshi 7 ek Chand, for the Respondent, 

ORDER.— This is an application for 
the grant of a certificate tor leave to appeal 
to His Majesty in Council against a judg¬ 
ment and decree of this Court passed on the 
17th March 1922.* 

Tne suit was for the ejectment of the 
present applicants from the site, on which 
certain buildings stood, valued at Rs. 300, 



and for the recovery of Rs. 1,700, being the 
rent due for 17 months at Rs. 100 per 
mensem. The defence set up was that the 
present applicants were permanent tenants 1 
of the site. The decision of this Court 
now sought to be appealed against was 
that the applicants were tenants-at-will, 
anj, thereiore, liable to eviction. The value 
of the buildings haa been estimated in the 
course of the trial to be Rs. 23,479-5-0. As 
the plaintiff expressed his willingness to pay 1 

for the bailcpngs if the present applicants 
did not wish to remove them, the applicants 
were given a period of three months within 
which to decide whether they would remove 
the buildings or accept the sum of 
Rs. 23,400 as their value, Tne suit through"' 
out has been valued, for purposes of juris¬ 
diction ana Court-fees, at Rs. 2,000* Mr, 
Saraha Ram on behalf of the applicants 
contended that, inasmuch as the buildings 
standing on the site had been founa to be 
of the value of over Rs. 10,000, his clients 

were entitled to the certificate asked for. 
He cited Kurm Singh v. Khem Singh (1), 
Ghulam Rasul Khan v. Secretary of State 

(2) , Surendra Nath Roy v. Dwarka Nath 

(3) , Maung By a v. Maung Kyi Nyo '4), • 
Srinath Pal v. Girindra Chandra Pal 
and Silt Husain v. Munwarulmssa ( 6 ), 
ani contended that these authorities laid 
down that, for the piupose of an appeal 
to the Privy' Council, the value of the sub¬ 
ject-matter of tbe suit meant the value of. 
the propei ty in dispute. With this conten¬ 
tion we are in accord. At the same time,: 
we are unable to see that the subject-matter 
of the suit in the present instance was other 
than that involved in the decision of the 
question wnetner the applicants were per¬ 
manent tenants of the site, or mere tenants- 
at-will, Nor are we able to see that the 
decree of this Court involved directly or 
indirectly any claim or question to or 
respecting property of the value of 


(1) 60 p. R. 1905; 150 p. e. R. 1905; 85 p, 
W. R. 1905. 

(2) 65 Ind. Cas. 239; 2 E. 297; 26 P. E. R. 192 

(1922) A. I. R. (E. *31 

(3) 35 HE Cas. 605; 24 C. E. J. 35°; 44 

C. H9j2i C. W. N. 530. 

(4) 66 Ind. C s. 6 j6 ; ix t . B. R. 152. 

(5) 6 Ind. Cas. 594 X. . W* N. 651. , 

( 6 ) 16 Inlj Casi 431. ' 


*Si$ 7a Ind, Cas, 177 — [Ed.] 
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Rs.- 10,000 or upwards. The plaintiff in 
this case laid no claim whatever to the 
buildings on the site. Indeed, bis prayer 
was that the sail buildings should be re¬ 
moved. The matter in dispute between 
the parlies was solely the nature of the 
tenancy of the site. In Appala Raja v. 
Rangappa Naicker (7) it was held that 
paragraph (2) of section no, Civil Proceaure 
Code, was intended to extend the privilege 
given by the first paragraph only to cases 
where a claim regarding rights of Rs. 10,000 
or upwards in value were involved indirectly 
though not directly. The second para¬ 
graph meant that the suit must, to satisfy 
its conditions, involve rights and claims 
to property which rights and claims were 
worth Rs. 10,000 or upwards, not that 
the rights affected properties whose value 
was Rs. 10,000 or more. Similarly, in 
Manilal Jugaldar v. Banubai Framji ( 8 ) 
it was held by the Bombay High Court 
that where the subject-matter of a suit was 
an easement the value of which was less 
than Rs. 10,000, there was no right of appeal 
to the Privy Council, although the easement 
affected property worth over Rs. 10,000. 
2k.lt seems to us, therefore, that in the 
present case the value of the buildings 
cannot be considered inasmuch as the decree 
sought to be appealed against did not in¬ 
volve any claim relating to the buildings. 
We, therefore, dismiss this application with 
costs. 

w. c. a. Application dismissed . 

(7) 40 Ind. Cas. 6802 (1917) M. W. N. 414! 
0 Iy. W. i 2 \ 33 M. L. J. 481. 

(8) 63 Ind. Caa. 588; *3 Bom. Iy. Rv 374. 


ALLAHABAD HIGH COURT; 

Second Civil Appeal No. ioi op 1921. 

- Juty 6, 1922. 

Present :— Mr. Justice Sidaiman. 

Syed ABDUL RAUF —Defendant— 

Appellant 

versus 

RAJU MUHAMMAD SHAH AND ANOTHER 

—Plaintiffs—Respondents . 

Landlord and tena t—Occupancy tenancy — 

* r f es st n ling on tenancy — Tenant, rights of. 

• u ;* Ctt P attc y tenaut aciuires no transferable 
lghts in trees stan ling on the occupancy tenancy, 

ev £U though t .e tree, were olanted by himself 
with the consent of th« landlord. 
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Daya Kishen v. Mohammad Watlr Ahmad, 30 
Ind. Cas. 565; 13 A. L- J. 833, relied on 

Muhammad Ismail Khanv. Mithu Lai, 17 ;nd, 
Cas. 656; n A. Iy, J. 649, Habtbullah v. Kalyatl 
D 1 St 25 Ind. Cas. 169; 12 A. L- J 1080 and Muham¬ 
mad Yasin v. Ilahi Rakhsh, ift End. Caa. 455; 34 
A. 545; 10 A. L. J 73 . distinguished. 

Second appeal against a decree of the 
Additional Sub-Judge, Azamgarh, dated the 
27th March 1920. 

Mr. U. S. Bajpai, for the Appellant. 

Mr. P. L. Banerjt, for the Respondents. 

JUDGMENT. —This is a defendant's aj)- 
peal arising out of a suit brought by a 
zemindar for recovery of possession of 
four mango trees which had been purchased 
by the defendant in execution of a mort¬ 
gage-decree against the widow of Dubri 
Koeri, a tenant. The plaintiff's case was 
that his tenant had no transferable right 
in this grove-land. The main plea on behalf 
of the defendant was that liis mortgagor 
had the rights of a grove-holder in this 
plot and that the trees were saleable. Both 
the Courts below have decreed the suit. 

It appears that at the time of the Settle¬ 
ment in 1869, the ancestor of Dubri Koeri 
was recorded as an occupancy tenant of 
plot No. 293 which was shown as a cultur- 
able area. A portion of this plot seems 
to have been reserved for cultivation 
but on another portion some mango trees 
were planted. About the year 1899 this 
plot was divided into sub-divisions, namely, 
plot No. 293-1 and 293-2 and at the recent 
Settlement 293-1 was recorded as occupancy 
holding and 293-2 was described as a grove; 
Subsequently, this Sub-Division 293-2 came 
to be recorded as Parti Qadlm (old waste 
land). At the time of the Settlement there 
were only four mango trees on this plot. 
It is really a misnomer to call plot No. 140 
a grove. On the findings recorded by the 
lower Appellate Court, these trees were 
planted presumably with the consent of: 
the zemindar on the occupancy holding 
by the tenant. The tenant can, therefore, 
acquire no transferable right in the trees 
standing on the occupancy tenancy. This 
view is supported by the case of Daya 
Kishen v. Mohammad Wazir Ahmad (1). 
The learned Vakil for the appellant relies 
on a string of cases reported as Muhammad 
Ismail Khan v. Mithu Lai (2), Habtbullah 

(1) 30 Ind. Cas. 565; 13 A. L. J. 833. 

(_>) 17 In t. CaS. 656; xz A. L. J. 649. > 
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v. Kalyan Das (3) and Muhammad Y&sin 
v. Ilahi Bakhsh (4), but in all those cases 
land had been expressly granted by a ze¬ 
mindar to a tenant for the purpose of plant¬ 
ing a grove. In those cases trees had not 
been planted on an occupancy land. 
They are, therefore, clearly distinguishable 
from the present case, which is real .y govern¬ 
ed by the case first mentioned. The lower 
Appel'ate Court lias found that the plaint¬ 
iff zemindar himself has been in actual 
possession of these trees and also of the 
culturable area of the land for some time 
past. The mortgagee took the mortgage 
with his eyes open and he has himself to 
thank for the consequences. The result 
is, that this appeal fails and is hereby 
dismissed with costs. 

w. c. A. Appeal dismissed. 

(3) 25 Ind. Cas. 169’ 12 A. T. J. 1080. 

(4) 16 Ind. Cas. 4551 34 A. 545; 10 A. T. J. 

73 - 


LAHORE HIGH COURT. 

Civic Revision No. 546 of 1922. 

January 31, 1923. 

Present : —Mr. Justice Abdul Raoof. 
The Firm GOP AT MAT-GANDA MAT of 

PINDI BHATlTAN, through GANDA 

MAT —Plaintiffs—Petitioners 

versus 

HARA CHAND —Defendant- 

Respondent. 

Civil Procedure Code (Act V of 1908), O. 
XLVII.r. 4— Review, order granting, with', 
out notice to opposite parly — Prejudice — Oppor¬ 
tunity given to object—Legality of order. 

An order granting an application for‘review 
of an order dismissing a suit in default is not 
illegal merely because notice of the application 
was not given to the opposite party, if that party 
had been given every opportunity to raise any 
bjection that he could raise, and was, therefore 
in no way prejudiced by non-issue of notice to 
him. 

Taj Muhammid v. Kanshi Mai, 19 l n d Cas 
864; 237 P. T. R. 19*31 135 P- W. R. i 9I3< Te iiea 
on. 

Revision against a decree of the Senior 
Subor ’irote Juage, Gujranwals, dated the 
22nd February 1922. 


Diwan Mehar Chand, for the Petitioners. 

Mr. Madan Go pal, for the Respondent. 
JUDGMENT.— -The petitioner before me 

filed a suit for the recovery of Rs. 273 due 
on bald account. Tue loth of July 1920 
was fixed for hearing. Tne hearing was 
adjourned to another date, fixing the 20th 
pf July 1920, for this purpose. Tne plaint¬ 
iff was directed to pay fresh process-fee. 
On the date fixed the defendant din not 
appear and it was discovered that his non- 
appearance v\as due to the non-payment 
of the process-fee on the part of the plaint¬ 
iff. Tne suit was accordingly dismissed 
unier O. IX, r. 2, Civil Procedure Code 
by Tala Sawan Mai, Munsif, Hafizabad, 
District Gujranwala. On the loth of Au¬ 
gust 1920, an application for the restora¬ 
tion of the suit was disallowed. On the 
27th October 1920, an application for 
review of the order of the i 0 th of August 
1920 was presented to TPa Sawan Mai. 
Tne ground for review stated in the peti¬ 
tion was that the pro:ess-fee had been pi,id 
by him to the Munslu of the Pleader and 
that it was not due to his fault that the 
defendant had not been served. Tala 
Sawan Mai made no order on the applica¬ 
tion He did not even issue notice to the 
opposite party. He was succeeded on his 
transfer by Tala Hans Raj who on tie 
7th February 1921 made the following 
order; 

“ Following Janaki Nath v. Prabhasini 
Dasi fi), I hold that unier the circum¬ 
stances of the case I can review the oraer 
of mv preaecessor rejecting the applica¬ 
tion for restoration without notice being 
given to the opposite party by my prede- 
essor under O. XTVTI, r. 2. I, therefore, 
order the applicant to adduce evidence 
in support of his allegation in the review 
application. ” 

On the 21st of February 1921, two 
witnesses were examined on behalf of the 
pe itioner namely, Suam Das mi Brij 
Tal. T.ie latter witness is the Pleader's 
age.it. He admitted that the plaintiff 
ha a hanted over the process-fee to him 
am that it was due to ais nejlijence that 
the process-fee was not pai inlo tje office. 
Snani Dus, the other witness, appears in 
no way to be connected with tne parties 

(1) 30 Ind. Cas. 898; 43 0 . 178; 19 C. W, N« 
1077122 C. T. J. 99. 
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but he hact been present on the occasion 
when the process-fee was l.an.e-i over by 
the plaintiff to tnc Plea* er's agent. U] on 
this ham Hans Raj was satisfied that a 
good case had been made out foi a review. 
Accordingly, in the inter sts of justice, lie 
granted the review by an oraer, dated the 
2nd of March 1921. The case was restored 
to its original number when notice was sent 
to the defendant to appear. Tue efcndant 
hied pleas in defence of the suit ana he 
raised the question of the illegality of the 
order granting review, the main ground 
for the objection being that the order had 
been passed behind Us back and t^at the 
Court had actej illegally in making the oraer 
without issuing uotice icqui ed by O. 
XLVII, r 4, Civil Prove me Code. Tie 
Munsii ove: ruled tlie objection, piocee .e 
loueci.e the case on tue mei its an . grant¬ 
ed a ueciee in favour of the plaintiff. 

Against the ceciee an appeal was pre- 
ferreu by the del end rut toi..e lowei A jel- 
lat . 1 Court. In the memorandum of ap>j eal 
tue objection as to l e illegalii \ oi ti e o'i.er 
of review was again raise.;. *T.»e lerrnei 
Judge of the Court below has given effect 
to taat objection an 1 has set asLe the 
decree passed by the Trial Court upon this 
ground alone. 


Tae plaintiff-petitioner has come up to 
ta:s Court in revision an, Mr. Medal Chand 
on his benalf has content.e.< that no notice 
was necessary in this case because < he or.^er 
dismissing the suit had been made in tl e 
absence of the defendant. He j as relied 
in support of i is contention on a Calcutta 
ruling in the case ol Janaki N ih v. Pra- 
bhastfU Dast (1). It is not necessary for 
me to express any opinion as to the view 
expressed by the learned Judges ot the 
Calcutta High Court in that case, for the 

1 upon another ground 
on which the case of Taj Muhammad v. 
Kanshi Mai (2) was decided. 

Now, in this case, the defendant aid not 
appeal against the order granting review, 

Xd-i e *T a f a £ 1Iowed to r aise the question 
In the trial of the suit for the very reason 

had - had no opportunity of rais- 

diE'fdS qi J estl0n * The learned Judges who 
decided the case reported as Taj Muham - 


86 41 *37 p « L. R; 1913; 133 
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mad v. K<ins'it Mai (2) made L.e following 
observation : — 

" Lair San am Lai, for respondent, uges 
t! at ti c* application for leview s. ould not 
.have been accepter will.out notice to his 
client under O. XLVII, r. 4, Civil Procedure 
Code. lYis appears to be correct, anl I 
have, therefore, to consi er the order of 
11 tli May 19ro, as one merely admitti ng 
t e application 10 evicu. subject to any 
objections that might he urged." 

rue defen 1 ant was given every oppor¬ 
tunity to raise any objection that lie could 
raise. He is in no wa>, therefore, pre¬ 
judice 1 by reason of t: e fact that no uotice 
was issue . to him. T e Iea r ne. ju< ge of 
t e ( o.irt below oug .t to have takeD into 
considers lion t is circumstance ana ought 
not to ave set osi e t e ceciee passed by 
t e rial Co irt merels on the ground chat 
no no 4 ice ..a . been iss* e to t e hefen* ant 
before rantinv review of tie ju, ement. 

I acco T din. 1> accej 1 this petition for 
revision set a si »• t e o r c..e r 01 ti.e lower 
Ap] cllate Co ht an icmr.r ti e caseunc er 
O. XU. r. 23, Civil Pi oce. .me Co e, with 
ti.e heciiont at 1. e appeal be reinstated 
on its original number in ti e register of 
pen iivr appeals an! be . isposea of accord¬ 
ing to law. Cos’s will abide the result. 

w . c. A. Petition accepted . 


ALLAHABAD HIGH COURT. 

Letters Patent Appeal No. hi of 1921* 

June 23, 1922. 

Present.' Sir Grimwoou Mears, Kt., 
Chief Justice, and Mr. Justice Piggott. 
Musammat DHOLA KUAR— Plaintiff— 

appellant 

versus 

MATHURA SIGH— Defendant— 

Respondent. 

Custom**-PrSof requited—Second appeal—Duta 
of Court. ^ 

A custom is . matter which has to be proved 
with more thoroughness and with greater precision 
tbah a case which merely affects-the parties, who 
aie on the record and does not ad\ere«l. affect 
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parties who themselves are not present in Court, 
but are nevertheless interested by virtue of be¬ 
longing to the same community. 

In second appeal the Court should^consider, 
whether the evidence that is * brought' forwaid 
to pr ve a custom is not only legally admissible, 
but where the sum total of that evidence regarded 
from the point of quantum is of sufficient weight 
to justify the Court coming to the conclusion that 
the c stom has been proved. 

betters Patent Appeal ogainst the judg¬ 
ment of Mr. Justice Walsh, dated the 
5th July 1921 • 

Mr. P. L. Banerji, for the Appellant. 

JUDGMENT .—We are of opinion, that 
this appeal should beTalloued. The point 
that was taken in the case was that, in the 
particular community in question to which 
the pa r ties belong, the daughter of a Hindu 
d ; d not inherit any part of the fam'lv prop¬ 
erty. There was a Record of R’ghts pit 
forward in defence, w iich contamed the 
folio ving sentenc ■: “Musibnan haq dukh - 
tarl dete ham ; Hindu mhm dete. (The 
Mi ha nmadansgive to the.r daughters the 
rights due to them, but Hndus do not)/* 
Mr. Uma Shankar Bajpai has said very 
fairly that that document is his sheet 
anchor. Besides that document, four wit¬ 
nesses went into the witness-box and de¬ 
posed to what they sa : d was a recognised 
custom, to the effect that a H ndu daughter 
had no right of inher.tauce. That custom, 
if itexsts, is, of course, in contravention 
of the prevading rale of H ndu Law. A 
custom is, in our op n on. a nutter w ich 
has to be proved w.th more thoro.1ghae.5s 
and with greater precision than a case 
wh : ch merely affects the parties who are 
on the record and does not adversely affect 
parties who themselves are not present 
in Court, but are nevertheless interested 
by virtue of belonging to the same comm mi- 
ty. There is no doubt whatever that the 
view which has been taken by this Court 
is that, in second appeal, the Court may, 
and ndeed should, consider whether the 
evidence, that is brought forward to prove 
a custom is not only legally adnrssible 
evidence, but whether the sum total of that 
evidence, regarded from the point of quantum, 
is of sufficient weight to justify the Court 
Cuming to a conclusion that the custom 
has been proved. Now, there is no doubt 
whatever that if the custom, as set out in 

the Record of Rights, does prevail amongst 
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tin's community, there could have been a 
very much better quality of evidence and 
a very much greater body of evidence 
forthcom : ng and it behoves every person 
who is alleging a custom, and who is seeking 
for the first time a judicial decision on that 
alleged custom, to leave no stone unturned 
to prove the fact of that custom most 
definitely, most clearly, and most fully. 
That has not been done in this case Ther e 
has been, as we have said, the Wahb-ul- 
arz and there has also been the evidence 
of four witnesses; and though every thing 
that those four witnesses sa’d was admissi¬ 
ble in evidence we have come to the con¬ 
clusion that, though admssible, it was not 
of that weight that is necessary in order to 
prove a custom which will disturb and up¬ 
set the ordinary presumption of H'ndu 
Law, We do not say that a custom of 
this k : nd does not ex'st amongst th’s com¬ 
munity : what we are saying is, that in 
th s particular case there has not been 
such clear, full and cogent ev dence as to 
make it proper for us to dism'ss this appeal. 
We, therefore, are of opinion that, notwith¬ 
standing that the Subordinate Judge came 
to the conclusion that the alleged custom 
had been proved and that a Judge of this 
Court of long experience as a Practitioner 
of the Bar thought that he ought to affirm 
the decision of the Subordinate Judge, 
we feel that it is important from a public 
po : nt of view that it sho ild oe generally- 
recognised that these cases of custom 
have to be proved with care and thorough¬ 
ness. Eor these reasons we allow the appeal* 
set asiue the decree of the Judge or this 
Court and of the lower Appellate Court, 
and restore that of the Court of first instance 

with costs throughout. 

W. c. A. Appeal allowed 
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RAKHI V. BAZA. 

LAHORE HIGH COURT. 

Second Ci il A peal No. 895 oe 1922. 

December 11, 1922. 
ff* Present: —Mr. Justice Bioadway. 
Musamtnat RAKHI— Defendant— 

KM r, Appellant 

versus 

"' BAZA- Plaintiff— Respondent. 

r ‘ Custom — Will—Awans of Kot Sarang, Tahsil 
Tallagang, District Atlock. 

A sonl-ss Awan of Kot Sarang in the Tala- 
gang Tahsil of the Attock District has no power 
to dispose of his ancestral property by Will. 
(Case-law examined and discussed.) 

The ;>ower r 0 gift inter vivos d «es not necessarily 
include a power of testation, [p. 660. col. 2.J 

Secon 1 appeal fro 11 a c.eciee oi t..e 
District Judge, Attock, a Campbellpur, 
dated the 2211 1 February 1922. 

>Mr. Badruddw Kureshi, for Dr. Nand Lai, 
for the Appellant. 

JUDGMENT.— Baza, son of Gaman, an 
Awa * of KotSaran', n tue Talagan' Ta is 1 
of the Attock District, s ie 1 Mns.immit 
Rakiii, wife of A'-itn, for possession of certain 
lonis, on the rdelation tnat he, as t,.e 
nearest collateral of Ziman. The fatuer of 
M'tszmmU Rikui, vas entitle l totaesame. 

4 It was aveire [ tnat the lan l was ancestral 
aul that on Zaman's deatu witaoit male 
issue, his collaterals an l not his daughter 

succeeded. 

>Tae defence was, that Z.jnan had left 
a Will devisin' tae pioperty to nis a&ugh* 
ter as khana damxd anj tnat tae Will was 
valid. Tne ancestral nature of the property 
was also contested T. 4 e Trial Co .rt founj 
that the property was ancestral but tnat 
the defendant hal provet the execution 
as well as the valiuity of the Will propoun I- 
ed by her. Tne plaintiffs’ suit was accord¬ 
ingly dismissed ?ni lie preferred an appeal 
to the District Court. 

Tire, learned District Judge agreed with 
the Trial Court in hoi .in' tiiat tne property 
was ancestral anl tnat tae Will propoini- 
ed was genuine and nad been duly execute 1 
by Zaman. He, uowever, geld tuat Zanian 
*‘baa not fiee powers of testation” 
anl, accepting the appeal, decreed the 
plaintiff’s suit. Musammit Rakhi 1 as come 
up to tnis Court in secon i appeal uc-vin' 
obtainej a certificate un.er section 41 
( 3 ) of tue Punjab Courts Act. T. e custom, 
the valiu ty of Wuica is now in 
question, is state 1 in the certificate to 
be as followsWhether a sonless Awan 


of Kot 'Sarong, Tahsil Tal agang, las 
a free power to dispose of his ancestral 
pioperty by Will. Here is practically 
no evidence on ti.e record to support t] e 
contention pul forward by Musammai 
Rakhi. Si e only produced three witnesses, 
none of whom gives any instances, while 
one of them, Sa du, states th« t no male 
in t,.is tribe ha., die . sonless. 

Mr. Kures..i, wi.o appeared for the 
appellam, was constraine. to a a mit that 
t.,e evidence on b.e recor L . was insufficient, 
but ,.e contende . ti.at as Aw..us in tiiis 
part of t..e Punjab ua.i large powers of 
alienation and gift they sl.o iL be assumed 
to nave tue power to revise tueir ancestral 
property by Will and in support be citeu 
certain authorities which 1 proceed to 

consider. 

Bano v. Fateh Khan ( 1). Here it 
was lield tiiat un .er Punjab Customary 
Law tue distinction between the power 
^o gift inter vivos anj the powers of testa¬ 
tion was a matter ot oegree and form ouly, 
and w,ien the power ot gift is siiown to 
east an initial presumption arises that 
tiiere is a coextensive power of testation. 
It will be seen that Clark, C. J., dissented 
from this proposition, and the danger of 
extending custom by logical processes, such 
as analogy, was pointed out in Bhambul 
Devi v. Naram Singh (2). 

In Amir All v. Baggo (3) a custom was 
founu proved by whicn a sonless proprietor 
co ill make a bequest ot ancestral property 
in favour of his daughter. Tnis was a 
case relating to Awans of the Rawalpindi 
Tahsil anu was considered in Yakub Khan 
v. Fateh Khan (4), (which dealt with Awans 
of the Attock Ta isil), anl found to be of 
no assistancein cases arising in other parts 
of tue Pr vinee. 

In Al Muhammad v. Dulla (s) tie 
custom now set up was fount to exisr 
amon' Awaits ot the Shibpur District. 
It is, uowever, well known that Awans 
in tuat District have very wi^e powers 
of alienation. 

(1) 48 P R. 1903; m P. h . R. 1903 (P. B 

(2) 29 Ind. Cas. 572; 39 P. R. 1913; 103 .)• 

W. R. 1915; 6 P. L. R. 1916.. P. 

(3) 15 P. R. 1907; 4 P. L. R. 1908; 35 P. W. 

R. 1907. 

(4) 20 Ind. Cas. 14; 5 P. R. 1914; 233 P. L- 
R. 1913; 161 P. W. R. 1913. 

(5) 26 P. R. xgoij 65 P. L. R. 1901J 
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In Nura v. Tora <6, it was found 1 hat by 
custom n chil less im,le proprietor co, 11 
make a girt accompanied by possession 
in favour of Ids wife's sisler’s son. This 
was a case of A wan- of 1 he Talagang Tahsil 
and, having regard to the decision of the 
majority in Bano v. Fateh Khan U), would, 
give rise 1o an initial presumption in favour 
of the appellant. 

Nur Ahmad v. Ghulatn Husain (y) was 
a case among Awans of the Rawalpindi 
Tah^i', and related to t|\e powers of sonless 
proprietor to alienate ] is ancestral prop¬ 
erty . 

In Khudayar v. Fat (eh (8) it was found 
that, among Aw ms of the Talagang Tahsil, 
a sonless male proprietor coi.lu make ? 
gift of his ancestral pioperty in favour 
of his daughter's son for set vices rendered. 
Having regard to Bano v. Fateh Khan (i) 
his, too, is in point. 

In Nur Khan v. Sarfraz (9), auoti er case 
of A wans from the Talagang Tahsil, an 
alienation of ancestral property by a sonless 
male proprietor in favour of a near collateral 
was found valid by custom. 

KJiuda Bakhsh v. Waham Ali fio) relates 
to Aw .ns of TaDgang Tahsil and lays < own 
that a male proprietor can alienate Lis 
ancestral property in the presence 01 a son. 

In Sher Muhammad v. Alt Muhammad 
(11) Kensington, J., was obviously not quite 
convinced as to the custom applicable to 
the case, but it may be treated as authority 
for the proposition that Awans of the Tala¬ 
gang Tahsil have wide powers of alienation. 

It seems to me that authorities relating 
to other parts of the Province can afford 
little assistance in the present case. 

Assuming, on the authority of Bano v. 
Faith Khan (1), read with Nura v. Tora 
(6) yn\ Khudayar v. Fait eh (8), that an 
initial presumption arises in favour of the 
appellant, that presumption is rebutted 
by the Riiraj-i-am of this Tal sil where tl e 


(6) 46 P. R. 1900; p. l. r. I90O p. 4 o 4 

(7) 30 Ind. Cas. 90; 56 P. R. I9 i 5; p w 
R. J9i5; p - L. R. 1916. 

(8) 8 P. R. 1906; 64 P. L. R. 1906- 27 P. W 

R. 1906. * 

( 9 ) 16 Ind. Cas. 2 1{ ioo P. R. i 9I2; 2 . q P> 

L. R. 1912; 238 P. W. R. 1912. ' 49 

(xo) 16 lad. Cas. 36; 88 P. r. X9XX; , p r 
R 1911; 116 P. W. R. 1911. 44 ^ 

(11) 25 Ind, Cas. 7151 p « Wi R. 10141 i<i 

P. U JO J*l ai 41 5 
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r ight to make a Will is clearly nera-ired 
so far as ancestral property is con e ne.i. 
See a n-wer to O es ion 8 al page 5 .; of Tal¬ 
bot's Ti iba! Custom in t,_c J.’ ek m Trill let. 
A custom to be valid must he ancient, 
and at page 7 Mr. Talbot points out that 
Wills were almost unknown and, as far as 
known, were almost entirely 3 recent 
development. 

Nor do I think that the power 1 o gift 
inter vivos would necessarih include a 
power of test al ion. By a gilt tl e sonless 
proprietor cu prives Lin self of the si l ject- 
matler of the gift, while by a test ament ary 
disposition he is depriving 1 is reversioners. 
As a result, I hold tl at the appellant las 
failed to prove a custom by which her hither 
could vclidly t.evise 1 is ancestial prot eity 
to her iu the presence of the ph intifi-re* 
spondent, an.i I accordingly cisir.iss ti is 
appeal. The respondent c.id not put in 
any appearance ana I make no ou,tr *s 
to costsr 

w. c. a. Appeal di missel . 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Miscellaneous Appeal No. 26 oi- 1921. 

September 6, 1922. 

Present :—Mr. Piideatx, A. J. C., anc. Mr. 

Kotwal, A. J. C. 

CHANNULAL and another —Applicants 

—APPELLANTS 

versus 

PUNA and others—Non-Applicants— 

Rep» ondents. 

With — Execution—Delay of twenty years n 
applying for Piolale—Delay unexplained, efjectof— 
Evidence Act (1 of 187 ), s. 90, applicability of. 

An application was made for Pr< bote of a Will 
some twenty years after the Will was alleged to 
have been executed, end the will esses who j im¬ 
ported to have attested Ike exeiuticn of the Will 
were dead ; 110 explanation was fcithce tiling cs 
to the delay in bringing the Will into Conit for 
purposes of Piobate, nt r eny evidence rs lo the 
custor y of tl e Will before it wee peduetd in C nit, 
and the only evitcice of cxeci:li< 11 cficied v as, 
that of persons who profess'd to ie entity tjj e 
signatures on the Will I 
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IIrid, that the execution of the Will had not been 
satisfactorily proved, and that the p ovisions 
of section 90 of the Evidence Act could not be 
applied to the case. 

Miscellaneous appeal against the decision 
of t .e Distiict Juc.ge, Jubbulpo~e, ..ate,, 
idt'u June 1021. 

Mr. J. C. Ghosh, for ti.e Appellants. 

Mr. G. C. U a lvalue, for the Resron ents. 

J 0 D 3 MENT.—Channulal and Motilal, 
father ani son, who describe themselves 
as the Sarbarakars of the idol of Shri Gauri- 
shankerji Pelipathai of Kamania Fhatak, 
Jubbulpore, applied for the grant of Probate 
or Letters oi Act ministration to the estate 
of one Bad:cl.a Halwui who is sail to have 
die i on the 1st August 1899. Bachcl a 
isalleged to i ave execute 1 tl.e Will 'Exhibit 
i-A-t) on Agl.an Ba..i 11, Sambat 1945 
corresponding to the nth November, 
T..e Will dedicates three houses 
in favour of the temple of Gaurishankcrji 
subject to the condition that the testator’s 
wile is to enjoy the rent during her life¬ 
time. Alter her death the testator's five 
daughters are to get the rent of one room 
dm mg li.eir lives. After giving some c irec- 

! 0n ur-n" 1C! \ UCeJ not be Particularise,., 
tl.e Will recites that the possession of tie 

property and worship of ti e idol should 
always remain with testator's kutumb (fami- 
y) an.1 khahdan (house). Ti.e applicants 
allege that they are members of Bachchs 's 
family and sole Sarbarakars of the temple 
onl executors by implication and are en¬ 
titled to Probate. In any case, they say 
they have a right, to get Letters of Adminis¬ 
tration. Tuey allege that tl.e non-applicant 
Iunn, the daughter of lh e deceased, is 
in possession of the property and is wasting 
it. Buna, another daughter, admits the 
applicants’ claim. Mule and, a son of 
Bacnci.as brother NVele, is said to be 
cal m lag with Puna. Ti.e property which 
is likely to come into tl.e petitioner's hands 
is described in the application as two houses 
ant two b >gichas K The application was 
contested by Musammat Puna. One of her 
pleas was that the Will was not genuine. 
U I e application has been - ismissea on tl e 

t ! :al t e execution of tie Will by 
B. ca.ha 1 as not been saiis r actorilv proved. 

Tr.c bo y of ti e Will purports to be 
wn-ten by Mithulal Tiwari. Ti.e attesting 

witnessesareNathu Halwai, Mohonlal Breh? 

min aad Darb a ril a l. All these persons 




are now dead. Fakircband fA. W. No. 1 ) 
the son of Molianhl, is examined to prove 

hisfatl er's signature as an attesting witness. 

He states that l.e 1 as no papers with his 
fat,,er's si nature on ti em. He i lentifies 
the signatures on Exj il its 1 A-2, 1-A-3 and 
i-A-d as,.istati.er's. Ih.clasttwo Exhibits 
arebon..sin favour of A W.No. 2. A. \V. 
No. 2 is an illiterate person. He says tl ^t 
they were scribed by Molianhl. A.W No.‘3, 
? 11 -seller, aged 27 years professes to 
identify the handwriting of Mitbulal tl e 
scribe of the Will. A. W. No. * professes to 
identify Darbarilal's signature on Hie Will; 
A. W. No. 5 is the son-in-law of Bachcha. 
He deposes that Bachcha executed a Will of 
houses and other property 30 or 35 years 
ago in his presence in Jubbulpore' at his 
house and gave his houses to the temple 
on the Gaori Ghat Road. He identifies 
Bachcl a s sing nature on the Will. He 
a !nuts he is not fully literate and cannot 
read Bachcha's signature letter by letter. 
Ti e evi enee of ti.is witness is the onlv 
cirect evi ence as to tl e execution of the 
Will by Bachcha. The lower Court has 
discounted it on account of the witness’s 
admission that he visited Bachcha in Jub¬ 
bulpore eight or ten years before his death 
f n.i till his death cia not meet him again. 
We see no reason to differ from the lower 
Court’s opinion about ti e weight of this 
Witness’s evidence. A. W. No. 6 is the son 
ot Bachcha's daughter. He professes to 
1 entity Bachcha's signature on the Wills 
He is the gran; father (apparenth maternal)* 
ot ti.e applicant Motilal. He savs that 
Bachcha use,,, to write letters to his father. 
A. W. No. 7 states that Bachcha was a bit 
ot a physician an I wrote prescriptions for 
bim * "^identifies Bachcha's signature 
on the Will, but produces no prescription 
or other writing of Bachcha. 

Ike Will purports to be executed in 1887 
It was brought to light for the first time 
in 1907 when it was produced in a Court 
of Law. In igr 0 an application for Probate 

a brot?^r Ct f°f * "?? made h >' Chokhelal, 
a brother of tLe applicant Channulal, but the 

apphcaUou was ultimately withdrawn. At 

that time the attesting witness Mohanlal 

a-- ne is said to Lave, been al.ve. Yet 

Sr-ii* rt i ier r? ttemp ? : W8S lll8c - e to bring the 
Will into Court till some ten vears later 

wlen even that witness was dead. The 
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lower Court is of opinion that tl-e appli¬ 
cation w*.s (.elayed < elil erptely with a view 
to take aclvaniare of the provision of sec¬ 
tion Qo oi ti e Evidence Act. We see no 
reason to 1 oli that this opinion is not 
justified. There is no reasonable explana¬ 
tion about ti e (.elay after 1910 in making 
the application for piohate. T e 1 e is no 
evidence as to tj.e custo ,y of the Willtefo* e 
1907. We fully agree with the lower 
Court in refusing to apply the provisions 
of section Qo in this case. We also a.ree 
with the lower Conrl in 1 oh in li.at Ihe 
evidence as to t,.e i.ondwii'ing < f ti e sril e 
am the attesting witness is not convinc¬ 
ing ana falls short of the standard which 
should be required in the circumstances of 
the present ease. Even if the handwriting 
of the scribe and attesting witnesses is prov¬ 
ed, the execution of the "\Aill by Bacl.cl.a 
is not proved thereby. Tl.e evidence of 
A. W. No. 5 is not worth anything. Ti at of 
A. Ws. Nos. 6 and 7 who profess to identify 
Bachcha’s signature on the Will is not 
convincing. We note one point, it is that, 
where*.s al the date of the Will, accor ( ing 
to the witnesses for both parties, (vide 
N. A. W. No. 1, N. A. W. Nc. 2 
A. Ws. No. 4 and A. W. No.. .6), 
Bachcha had only four daughters living, 
the Will refers to five daughters. We 
have been offered no reasonable explanation 
of this discrepancy'. There is Teason to 
believe that Bachcha desirea to make 
a bequest in favour of the temple but tl is 
fact aoes not help us to conclm e that this 
particular Will was executed, by Bad cl a. 
On the whole we agree with the lower Court 
in holding that tl.e execution of tl eWill 
by Bachcha has not been satisfactory 
proven. The appeal is, 1 Leiefore, dismiss¬ 
ed with costs. Pleader's fee Rs. 5. 

w ; C. A. Appeal dismissed. 
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LAHORE HIGH COURT. 

Civil Revision Petition No. 322 of 1922. 

July 15, 1922. 

Present Mr. Justice Brasher. 

ABDUL HAFIZ— Defendant- 

Petitioner 

versus 

Musamm.it RASHIDA KHATUN— Plaint¬ 
iff and a > other—Defendants— 

RESPONI ENTS. 

Punjab Courts Act (VI of I 9 X ®)» *• 44 “”’ 
" Case.” meamng of. 

The word • iase " in section 44 of the Punjab 
Courts Act does not necessarily mean the whole 
case, but it at least means a particular branch of A 
case for which an independent remedy or different 
procedure is provided by the Civil Procedure Code. 
Consequently, where, after framing a preliminary 
issue, the Court ( ecides that a suit can be brought 
in the form in which it was presented, that does 
not amount to the decision of a case within the 
meaning of the section. 

Petition, i.ndei section 44 of Punjab 
Act VI of 1918, for re\ision of ai. orcer 
of tl.e Senior Sub-Jucge, Delhi, dated 
ti e 31st March 1922. 

Mr. Mott Sugar, for the Petitioner. 

Kunwar Da lip Singh , lor the Respond¬ 
ents. 

JUDGMENT.-The lover Cent las de¬ 
cided after framing a preliminary issue, 
tl.at the suit can le brought in its present 
form, i.e., as a si it for acministralion and 
rendition of accounts. A preliminary ob¬ 
jection is Taised tl at tl e or( er is Dot one 
which is o] en to revision, anc. I am oi ojinion 
tl.at this objection must be upheld. It 
cannot he said that, any case has teen de« 
ciceu which would give this Court power 
to call for tl e record v.nt er section 44 cf 
the Punjab Courts Act. The word "case," 
as was Lelu in Pandit Rant Kant v. Pandxt 
Rajdeo (1),' does not necessar ly mean the 
whole case, but it must at least mean a 
particular branch of a case for which an 
independent remedy or different procedure 
Is provided by the Code. 

In Mahtab Rai v. Kaman Lai (2) the same 
meaning was assigned to the word “ case 
and it was there held that an order over¬ 
ruling an objection as to jurisdiction^ was, 
even If erroneous, not one calling for inter¬ 
ference by way ot revision. . - 

These authorities were followed in Sawan 
Mai v. Kanhaya Lal-Gopal Das (3), where 

(1) .0 P. R. .897 ( F - *•)• , . 

(2) 51 P.IR.*X« 99 . v 

($) 59 I Q d, Cafl. 40 F4 Wi R; 



Vol. 75] INDIAN CASES. 663 

IRSHAD MCJHAIdli VD K 1 AN i), JWALA PRASAD. 


it was held that no revision lay from a 
decision of a Court that it haa jurisaiction 
to entertain a suit. 

In the present case, the Court has merely 
overruled an objection by the ciefen ant 
as to the frame of the suit. It cannot be 
said that a “ case*’ has been decided, and, 
even if the decision be erroneous, I c.o not 
think that the revisional powers of this Court 
should be exercised. I accordingly dismiss 
the petition with costs. 

w. c. a. Petition dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil appeal No. 200 of 1921. 

July 27, 1922. 

Present : —Mr. Justice Gok il Prasad. 

IRSHAD MUHAMMAD KHAN— 
Plaintiff—appellant 
. versus 

JWAI#A PRASAD— Defendant — 

Respondent. 

Agra Tenancy Act (If of 1901), s. 160, suit 
under, by mortgagee in possession , whet'er main¬ 
tainable. 

A suit under section 160 of the Apra Tenancy Act 
by a person who is recorded in the Revenue Papers 
a mortgagee is not maintainable, am at AppxUate 
Court 8 not • < mpetent to yo b<hind such an 
entry an i to find that, although the plaintiffs* 
name is so rec< rded, he is net actual!} in possession. 

Durga Pat shad v. Hajari Singh, xi Ind. Co*. 
ix6| 33 A. 7991 8 A. L. J. 1025 and Ahtnal Said 
Khan ▼. Masi Ullah Khan, 13 Ind. Caa. 9, 3; 
34 A. 2501 9 A. L. J. 15’, relied on. 

Second appeal against a decree of the 
District Judge, Parukhabad, dated the 
1st November 1920 

Mr. Mukhtar Ahmad, for the Appellant. 

Mr, Gulzarl Lai , for the Respondent. 

JUDGMENT.—Th : s is a defendant’s ap¬ 
peal arising out of a suit for recovery of 
arrears of revenue under section 160 of the 
Tenancy Act. The plaintiff was a usufruc¬ 
tuary mortgagee of the defendant's share 
under two mortgages of the 14th June 
I 9 X 3 And the 12th December 1913 respec¬ 
tively. The defendant made a simple 
mortgage of his property in the year 1324 
End tbt simple mortgagee paid'up^thejusu- 

e 


fructuary mortgage of the plaintiff dated 
the 12th of December 1913. The mort¬ 
gage of the 14th of June 1913 was not re¬ 
deemed. The plaintiff’s name continued 
to be recorded as mortgagee notwithstand¬ 
ing the fact that one of the mortgages 
had been redeemed. He had to pay the 
Government revenue for the years 1324 
and 1325 Fusli. He now sues for recovery 
of the proportionate amount of the money 
which he had to pay on account of that 
share of the defendant wJ ich had already 
been redeemed, the defence was that the 
plaintiff was in possession of the whole 
of the mortgaged property and the suit, 
therefore, did not lie. The first Court 
came to the conclusion that the plaintiff's 
name continued to be recorded as mort¬ 
gagee and, further, that the plaintiff was in 
possession and disnrssed the plaintiff's 
cla m. The learned Judge of the 
Court does adm t that the pla'iiti 
is still recorded mnC-agee notw r thstand- 
ing the fact t at one of his mortgages had 
been redeemed and then assumes that the 
plaintiff was not in possession of the property 
redeemed and gives him a decree for the 
Government revenue which he had paid 
on account of that share of the defendant 
which had been redeemed. It is contend¬ 
ed 1 efore me, on the strength of the case 
of Durga Par shad v. Hajari Singh (1), that 
the tame of the plaintiff being recorded 
in the revenue papers as mortgagee, the 
learned Judge of the lower Appellate Court 
was not competent to go behind this entry 
and to find that, although the name of the 
plaintiff was so recorded he was not actually 
the mortgagee in possession. This argu¬ 
ment seems to have considerable force. 
This view of m'r.e is suppoited by the case 
of Ahmad Said Khan v. Mass Ullah Khan 
(2), where this Court held that, wdiere a 
person's name was entered as a lessee the 
Revenue Court was not competent to go 
beh nd the entry and to find that he was 
not a lessee. In my opinion, the decree 
of the first Court was right and should 
not have been disturbed. I allow the ap¬ 
peal, set aside the decree of^the lower Ap- 

(x) 11 Ind. Cas. nfij 33 A. 799; 8 A. I.. J. 

1025. 

(2) 13 Ind. Cos. 9731 34 _A- 23°. 9 L- J. 

152; 


Appellate 
ns name 



664 

IBRAHIM V. FTTCRAFAT. 

pellate Court, ami restore that of the Court 
of first instance wth trusts iji all Court.- 
including in tins Court fees on the h ghcr 
scale. 

W. c. A. Appeal allowed. 
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NAGPUR JUDICIAL COMMISSIONER S 

COURT. 

Second Civil Appeal no. 358 or 1922. 

August 14, 1923. 

Present: —Air. Bak<r. j C 
IBRAHIM—Plain m-F -Aitlllaxt 

versus 

Musa mm it SIJGR A13 AI -Dekk ndant 

— Respondent. 

Registration Act (XVI of 1908), ss, 71, 
73 . 77 —Denial of execution—Refusal of registration 
— Remedy—Application under section 73, not 
frig#—Suit to compel registration, maintainabil¬ 
ity of—Appeal to Registrar, when can be treated 
as application under s. 73— Application, other- 
uAse maintainable—Section wrongly mentioned — 
Duty of Court — Dismissal, whether legal —Suit 
under s. 77. scope of. 

In a suit to compel registration under the Regis¬ 
tration Act, the Court has simply to determine 
the fact of execution and if .1 / rim a f.-cic case 
of execution is made out and the requirements 
of the law complied with, to order the registra¬ 
tion of the document, fp. 664, col. 2.] 

Raj Lakhi Ghosev. Dehendra Chundra Mojumdar, 
24 C. 668; 1 C. W. N. 444; 12 Ind, Dec. (N. s.) 
1114 and Balambal Annual v. Arunachala Chetti, 
18 M. 255; 6 Ind. Dec. (n. s.) 527, relied upon. 

If a Sub-Registrar refuses to register a docu¬ 
ment 011 the ground of the denial of execution by 
the executant, the person seeking registration is 
bound, under the Registration Act, to make an 
application to the Registrar under section 73 of 
the Act in order to establish his right !o have the 
document registered, [p. 665, col. 1.] 

Such an application must be in writing and 
must be accompanied by a copy of the reasons 
recorded under section 71 and the statements 
in the application should be verified by the ap¬ 
plicant in the manner required by law for the 
verification of plaints, [p. 61.-5, c -1. r.] 

Such an application is necessary prior to a 
suit being brought under section 77 of the Regis¬ 
tration Act, and if this is not complied with the 
suit is liable to be dismissed, [p. 665, col. r.] 
XJdit Upadhia v. Imam Bandi, 24 A. 402; A. 
W. N. (1902) 99, followed. 

** An appeal to the Registrar, if it conforms to all 
the requirements of section 73 of the Registration 
Act, may be treated as an ap; lieation under the 
Act an 1 it may suffice to save the suit from 
being dismissed for non-compliance with the 
provisions of section^ 73, of the w ., Registration 
Act. fp. 665, col. 2.) 

A Court in the administration of justice 
should not refuse an application, which on the 


merits it ought to grant and in law can grant, 
simply because the applicant asks the Court to 
exercise its admitted jc eis under a wrong 
section. Regard should be had to the susbtance 
rather than to the form of the proceedings. To. 
603, cols. ' & 2.] ^ 

Bechun Sahu v. Syed AH Rasul, 16 Ind. Cas. 
614, relied upon. 

The scope of a suit under section 77 of the 
Registration Act depends upon the proved or 
admitted facts and circumstances, and not upon 
the erroneous mention of a section of a Statute 
in an application to the Registrar, [p. 665, col 2.] 

Api>cal from a decree of the District 
Judge, Nimar, dated the 22nd November 

-1022, in Civil Appeal No. 180 of 1921. 

■ Ir. -U'. Cupt', o\ llu ApikU .i.t. 

Dr. H. S. Go -r and Mr. S. B. Gohhale, 
foi the R -p 11 dent. 

JUDGMENT.—The plaintiff brought a 
su-t against the deceased defendant under 
section 77 of the Registration Act for a 
decree directing the registration of a sale- 
deed. The Trial Court (hirst JViunsif, Burhan- 
pur) passed a decree in the plaintiff's 
favour, but on appeal the District Judge, 
N mar, reversed the decision on the ground 
that the a/ree’ 1 ci.t between th- partes 
nunle re • Mrat on com! t o;.al npon the 
pa;. 111c 1 o’ R.\. j>'° The p.ah.t h makes 
th •• si:eo..d appeal. 

The Cuuits below do not ajipear to have 
considered the law on the point, and it 
is necessarj' to set it out in some detail. It 
is settled law that in a suit to compel regis¬ 
tration under the Registration Act the 
Court has sir ply to determine the fact 
of execution and, if a prime facie case 
of execution is made out and the require¬ 
ment- of the ’aw complied with, to order 
rep i strut ’on of tie document- It cannot 
go ’j.to other considerations. A number 
of ea-es wiil be found quoted in Dei ai 
Narotam’s Indian Registrat'ou Act, 6th 
Edt'on, page 202. I need only refer to 
Raj L.'.kJn Ghose v. Dcbendra Chundra 
Mojumdar (1) and Balambal Ammal v. 
Arunachala Chetti (2). The Trial Court 
found correctly on this point in issue No. 6 
anc. then proceeded to go into a number of 

other cons derat ons. 

In the present case the defendant in 
his wrtteu statement had admitted the 
execi tOn of the document and therefore 

(1) 24 C. 668; x C. W. N. 444; 12 Ind. Deci 
(N. S.) Ill:|- A : « 

(a) 16 Mi 2551 6 TnO Dec; fta s.) 527. 
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a decree for registration would follow as 
a matter of course provided the suit will 
lie. The coaten ion of the respondent is 
that the suit will not lie because the plain*id 
has nr sconce!'ved h s remedy. Registrat’on 
was refused by the Sub-Registrar on the 
ground of denial of execution under section 
71 of the Registra ion Act. That ths 
is so is shown by the endorsement of the 
Sub-Registra" w ich shows tliat the refusal 
was made under section 37 (j) of tlie Regis¬ 
tration Rules wlrch refers to the denial 
of ezecut'on. We re not concerned to 
enquire whether this o der is right or wroiv- • 
It is tlie nature of the order that determines 
the relief to be sought against it. Conse- 
quen ly, tlie plaint lT was bound, under 
the Registrat on Act. to make an applica¬ 
tion to the Registrar under section 73 of 
the Act in order to establish hi.', right to 
have the document regis'ered. Such an 
application must be in writing and must 
be accompanied by a copy of the reasons 
recorded under sect'on 7i, and the state¬ 
ments in tile apphea ion should be verified 
by the appl caiit in the m nner required 
by law* for the ver. float on of plaints. That 
such a i applicat on is necessary prior to 
a suit being brought unde sect on 77, Regis¬ 
tration Act, lus been held in Udxt Upadhui 
v, Imam Bandt ( 3). In the present case 
what tli * pla'nt:ff dul was to make an appeal 
under section 7c, whereas n . such appeal 
lay, registra ion having been refused on 
the ground of deiral of execution. It 
has been contended that the appeal under 
sect on 72 should be treated as an applica- 
t : o], under sect on 73. In Bechun Sahu 
v. Sycd All Rasul (4), when registrat'01; 
was refused by the Sub-Registrar, the 
person in whose favour the document 
was executed moved the Registrar under 
sect on 72 of the Registrat on Act, although 
the applicat-on was, as a matter of fact, one 
under sect on 73, and was accompanied 
by a copy ot the reasons recorded bv the 
Sub-Registrar for refusing to register and 
was verified as required by section 73. 
It was held that the suit was maintain¬ 
able. A Court in the administration of 
justice should not ? refuse an applica¬ 


tion, which, on the merits, it ought to grant 
and in law can grant, simply becav.-e tj.e 
apphean' asks the Court to exercise its 
adm tted powers under a wrong sect’on. 
Regard should be had to the substance 
rather than to the form of proceedings. 
The scope o* the suit under sect'on 77 of 
the Registrat'on Act depends upon the 
proved or adm tted facts and circir: stances 
and not upon the erroneous raent’on of <% 
sect on of a Statute in an application to the 
Registrar. 

It will be observed that in that case 
the applicat on conforn ed to all the require¬ 
ments of sect on 73, be ng accompan ed 
by a copy of the reasons recorded by the 
Sub-Registrar, and verified as required 
by that section. There is no evidence 
in the present case on this point. The 
applicat on made by the plaint'll to the 
Sub-Registrar is not on record. In Gauga Dm 
v. Mata Din (5), which is very similai to 
the present case, the .Sub-Registrar refused 
to register because the defendant denied 
exe *.ut on. The pla j.t ff appea’ed from 
the order ui the S.,b-Registrar to tlie Dic- 
tr.ct Registrar, but h s appeal was dis- 
mssed on the ground tluit no appeal lay. 
On h s bringing a suit under sect on 77 
it was held that the suit would not lie. 
It was held in Edun v. Mahomed Siddik 
(0) that a person o l itt'ng to make a: 
applicat or to the Registrar, as provided by 
sect ou73, cannot be said to have complied 
With the conditions precedent to a suit 
under sect ; on 77- I« that case the appli¬ 
cat on was bailed by limitation. 

Tne question of limita ion does not 
ar.se in this case. In the case quoted 
above, XJdit Upadhai \ . Imam Saudi 
( 3 )» A was held that the r.ght of suit given 
by section 77 of the Registration Act arises 
omy when the Registrar on an application 
complying vv-th the pro visions of tlie second 
paragraph of section 73 of the Ac t having 
been presented to lrm lias upheld the orders 
of the Sub Registrar and has refused to 
direct the document to be registered. It 
will be seen, therefore, that, before a suit 
under sect.on 77 can lie, there must be 
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compl mce with the provisions of section 

73 - 

I do not think that the fact that the 
appeal purported to be under sect'on 72 
would deprive the plaint'£f of his remedy 
if the conditions of section 73 were complied 
with. But there is nothing on the record 
to show that tin’s is so. In these circum¬ 
stances, Ith’nk the case mv.st be remanded 
for the pu po-e of enabling the p’aint if 
to produce a copy of his applicat on to 
the Registrar in order that it may be seen 
whether the provisions of sect on 73 were 
complied with. If they were, the fact that 
the application was described as an appeal 
would be a mere technical defect which 
would not affect the merits of the case. 
But if the provisions of section73 were not 
complied w.th, the present ap, eal would 
not lie. The case is accordingly remanded 
for that purpose ; finding to be returned 
within two months. Costs will abide the 
result. 

G. R. n.& w. c. a. Case remanded. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 2C2 of 1921. 

July 19, 1922. 

Present: —Mr. Justice Gokul Piasaci. 
TIRBENI SAHU— Defendant- 

Appellant 

versus 

EACH MI PANDE and another—Plaint¬ 
iff $—Respondents. 

Agra Tenancy Act [II of 1901), s. 164— 
Suit by dispossessed mortgagee against mortgagor 
for profits, whether maintainable. 

A suit uider section 164 of the Agra Tenancy 
Act by a di-possessed mortgagee against his 
mortgagor for profits is not maintainable. 

Hanuman Din v. Ram Bisal, 14 Ind. Cas. 260, 
reli d on. 

Second appeal against the decree of the 
District Judge, Gorakhpur, dated the 18th 
December 1920. 

Mr. Kumuda Prasad, for the Appellant. 
Mr. N. Upadhiya, for the Respondents. 
JUDGMENT. This is a aefencart’s 
appeal arising out of a suit for profits for 

the years 1323, 1324 a ad 1325 Fasli* It 


appears that the defendant-appellant owns 
an 8-annas share in the village and is also 
a Lambardar. In the year 1314 Fasli he 
executed a mortgage of a 3-annas i-pie 
out of the 8-annas share in favour of the 
plaintiffs, the plaintiffs giving them a lease 
for 7 years of the mortgage 1 property. The 
period of lease expired in 1322 Fasli but 
the defendant continued to make collec¬ 
tions and now prevents the plaintiffs from 
making collections from the tenants. The 
mortgage has not yet been admittedly 
redeemed. The plaintiffs brought the pre¬ 
sent suit under section 164 of the Tenancy 
Act as a suit for recovery of profits. One 
of the pleas raised in d efence was, that such 
a suit t.ij. not lie. Ti e learned Assistant 
Coll ctor fixed. Issue No. 3 on this point 
and came to the conclusion that the pla nt- 
iffs being co-sharers, such a suit was main¬ 
tainable. This decree was confirmed on 
appeal after certain fin- ings had teen ob¬ 
tained on issues remitted by tl e lower 
Appellate Court. Tue defendant comes here 
in second appeal, and the firsl point taken 
before me in appeal is, that such a suit c.oes 
not lie at all ana reliance is place ’ on the 
case of Hanuman Dm v. Ram Bisal (1) 
decided by Mr. Justice Banerji. In that 
suit his Lordship came to the conclusion 
that a suit ’ike this by a dispossessed mort¬ 
gagee did not lie against his mortgagor. 
That decision is on all fours with the pre¬ 
sent one and I see no reason to diffei from 
the conclusion arrived at by Mr. Justice 
Banerji in that case. Mr. Uni a Shank er 
Bajpai on behalf of the plaintiffs-respond- 
ents contended that in that case it was 
alleged by the defendants that the mort¬ 
gage had ceased to exist because of the 
want of possession of the mortgagee lor 
more than 12 years but I 00 not see how 
this distinction will help the plainliffs. 
Mr. Justice Banerji remarks in that case 
as follows:— 

“The Courts below have dismissed the 
suit on the ground that this is not a suit 
for profits by a recorded co-sl.arer against 
a Lan.bardar but is in reality a suit by the 
mortgagees against tl.eir mortgagor who 
dispossessed them. No doubt, the names 
of the plaintiffs are recorc et, in the Revenue 
papers. But the defendant fills two capa- 

(1) 14 Ind. Cm. 
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dties. He is the mortgagor as well as the 
Jjiinbardat ; by withholding profits he as 
mortgagor has c.ispossessea the plainliffs 
and the plaintiffs' remedy is to sue to recover 
possession and possibly mesi.e profits. As 
such mortgagees they cannot, in ti e guise 
of a suit for profits, recover possession 
from their mortgagor in tl.e Revenue 
Court.'* With these remarks I am in 
full accord. It has, however, been uiged 
by.Mr. Bajpai, the learneA Vakil for tl.e 
respon ents, that this isreilly a p’ea of 
want of juris iction of the Revenue Court 
and not having been taken in tl e Couit 
of first instance should not be heara 
now, anl reference is made to section 
196 of the Tenancy Act. This conten¬ 
tion is not right. There is no plea 
that the Revenue Court was not 
competent to decide the present suit, 
but that a suit like the present one 
did not lie at all either in the Revenue 
Court or in the Civil Couil. It is not 
necessary 1o enter into the other pleas 
taken in appeal. I, therefore, allow the 
appeal, set aside the decrees of the Courts 
below ana dismiss the plaintiffs’ suit with 
costs in all Courts. 

W. c. A. Appeal allowed. 


LAHORE HIGH COURT. 

Second Civil Apj eal No. 1348 of 1922. 

January 10, 1923. 

Present : —Mr. Justice Campbell. 

RAMJI I.Ah—P laintiff—apiellani 

versus 

SHIBBA and others—Defendants— 

Respondents. 

Curt-Fees Act [vil o f 1870), s. ** (v)— 
Redemption of mortgage—Appeal for reduction 
of amount payable on redemption — Court-fee pay¬ 
able—Civil Procedure Code [Act V of 1908), 
s. 149 —Omission to Pay requisite Court-tee deliber 
ate—Extension of time, whether should be granted — 
Mortgage — Post diem interest—lnt rest on re¬ 
pairs. 

The Court-fee payable n a Memoran-U m of 
Appeal in a suit to ?edeetn a mortgage in which 
the appellant seeks for a reduction of th« amount 
payable for redemption, is an *4 valorem f«t cal¬ 


culated on the diffefenee between the amount 
claimed to be payable and the amount decreed 
as tl.e price of redemption. 

Lekh Ram v. Ramji Das, 37 In <h C* 9 . 215! 
3 L. L. J. 370; 1 L. 234I M 4 p - b- R- 1 9 2 o, rehed 
on. 

Where insufficient Court-fees have beeu paid, 
; nd there is no bona fide mistake, but the non¬ 
payment of the full amount is deliberate, the p.- rty 
in default is not entitled to any grant of time, 
under section 149 of the Civil Procedi re Code, to 
make up the deficiency. 

The ordinary rule as repaid# the payment of 
interest on a mortgage is, that the mortg pee is 
entitled to post diem damage at the rate of interest 
stipulated in the instrument of mortgage an for 
the wnole period during which the principal sum 
has remained unpaid. 

Mean Mai v. Muhammad Bakhsh, 66Ind.Cas. 
771; 3 L. 200; (1922) A. ]. R. (L.) 254; 4 U.P. I,. 
R, (L.) 55; 42 P. L. R. 1922 (F. B.,, followed. 

The question whether a mortgapee is entitled 
to interest on the cost of repairs must be deter- 
mii ed with reference to the terms of the par¬ 
ticular contract under consideration. 

Second appeal from tl.e decree of the 
Dist r ict JuGge, Hissar, dated tie 19th 
January 1922. 

Mr. Rama Nand, for the Appellant. 

M?. N. C. Pandit, for the Respondents. 

JUDGMENT —This secon' appeal is the 
Jesuit of a suit for redemption ot the mort¬ 
gage of a house effectea iu 1877 * or ^ s - 45 ° 
by a registered deed. 

The plaintiff is the assignee of the original 
moitgagor. 

The period fixed In the mortgage-deed 
lor redemption was five years, on the expiry 
of which the house was to become the 
property of the mortgagees. Interest was 
fixed at Rs. 2-8-0 l er n ersem, ana the 
deed provided that interest and principal 
together should be payable at redemption 
and also tie cost of any repairs which the 
mortgagees might have been obliged to 
un'eitake by reason of their not being 
carried out bv the mortgagor. The mort¬ 
gagees claimed full interest up to the c.ate 
of redemption and also interest on the 
cost of repairs. The First Court decreed 
redemption on payment of Rs. 450 principal, 
Rs. 250 cost of repairs, Rs. 540 interest 
on cost of repairs and Rs. 330 post diem 
interest for eleven years, total Rs. 1,570. 
The lower Appellate Court, on appeal by' 
the mortgagees, increased this sum to 
Rs. 2,028 disallowing interest on the cost of 
repairs but allowing full interest on the prin¬ 
cipal mortgage charge for 44 years and 
3$' month?, : L c — 
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The plainlfff lias appealed claiming to 
i e 1 eem f ov R s.. j 5 o only. His Mem or a n. - u m 
of Appeal bear? a stomp on that amount 
only. The preliminary objection is mr.ce 
that Court-fee is payable on the difference 
of Rs. 450 and the amount c.ecree. by the 
Court below as f'e price of re emotion. 

Tin’s objection must be up! el*. Tie 
case is exactly similar to Civil Appeal 
No. 3434 of IQI5, reported, as Lckh Ram 
v, Ramji Das ^i). That judgpiciil cites 
tire au-b.orities for the applicabihiy of 
Art. 1, Scl eo.ule I o Be Co *v1-Fees 
Act to cases such as this uii, tor t! e reasons 
given in it, I refuse to gran 1 the appellant 
time to make up the deficiency un er sec¬ 
tion 140, Civil Proce me Co e. Ti e appel¬ 
lant’s attention wr.s t'rewu by the Court 
office 1 o 1 He fact that his Memoran .um 
of Appeal was insufficiently stamped at 
th.e time when it was presented.. . His 
Counsel refuse* 1 to pay anv additional 
Court-fee. asserted that Ckwti Lai v. Belt 
Rat>? (2) quoted by the office was distinguish¬ 
able and inco r rect, and a noted, in reioin er 
a Bombay ruling, Umarkhan v. Mahomed- 
khan (3), which Coes not apply to the 
facts of the present case an 1 another ruling 
Pirbhu Narain Singh v. Sita Ram f-i), 
which hr s been disapproves in a sobseui ent 
judgment of t : 'C same Court. T* e learned 
Course! for the appellant is quite unable 
to explain to me how Chnni Lai v Ball 
Ram (2) is distinguishable, an in ! 's search 
for ruiliivs to j 11stif\ i is position 1 e mi st 
have come across another Fi njab ruling 
Banwari Das v. Nath it Shah (5) an* also 
Nepal Rai v. Debt Prasad <6) wh.ich. t iffere 1 
from Pirbhu Narain Singh v. Sit a Ram 

(4). There was, in my opinion, no bona 
fide mistake about the Court-fee an \ the 
omission to pay the full amount was 
deliberate. 

Tn these circumstances, the appeal can 
only be taken as one for reduction of 

(1) 57 Ind, Cas. 215; 3 L. L. J. 370; 1 h. 234; 
144 P. I*. R. 1920. 

(2) 30 Ind. Cas. 104; 58 P. R. 1915; 166 P. 
W. R. 1915: 58 P. L. R. 1916. 

(3) 10 B. 41; 5 Ind. Dec. (n. s.) 411. 

{4) 13 A. 94: A - w * N. (1890) 231; 7 Ind. Dec. 

(N. s.) 59. 

(5) 9 Ind. Cas. 6761 5 P. R. 10115 48 P. h, R. 
1911J 59 P. W. R. 1911. 

(6) 27 A. 4471 2 A. h J. 1051 A. W. N. (1905) 

4 °. 
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Rs. 450 from the sum decreed by the 
lower Appellate Coml as payable for 
re emption. 

T e first contention in appeal is, that 
Rs. 250 we r e ruj 1 o, e jy b eci ce, as t) e. cost 
. ! n in , I o.vever, is one 

ot fact that rej nhs of t is val e wee erlcct- 
e.» an i tie < ce pro* i 0$ lor lie cost of 
such repairs to be recovered at u\cmj tion. 

The second objection is against the electee 
for payment of interest Jo r 4.4 years. T, is 
point is coveted by what ] as been lai; down 
in the recent Full Bend decision Molan 
Mai v. Muhammad Bakhsh (y). 

I lave real tie m o’ tg ace-deed and I 
agree with the lower Appellate Court that 
its terms indicate an isilenlion by H e 
parties that, should t] ere be no foreclosure 
. .. . n ^ would continue to he paid 

up to the date of redemption. Even if this 
were not so, there is nothing al out the 
case to take it out o f w at is laid, down 
in Mot an Mai v. Muhammtd Bakhsh (7), 
as t'.e or. ini r y ri le ti at a mortgagee is 
entitle to post diem , ama 1 - e at t. c rate of 
in 1 e- est s* ipnliHe in Die instrument of 
mortgage an lor ti e w. ole ; e io ( ming 
wi ici. the j/iinci? al sum l as remained v.n- 
pai 

Cross objections are filed against the 
refusal of the lo ver Appellate Court to 
allow- interest on the cost of rep; iis. There 
is no provision for such interest in the 
mortgage-bee! and I see no reason why 
ii s' o d 1 be given. Coun't 1 for ti e ‘re- 
spon ent has quoted. Rrdha Kishcn v. 
Muhamdu fS), but this question ! as to be 
deciwith reference to the terms of 
the particular contract um.er consider 
a tion. 

I ismiss both, the appeal ana l] e cross¬ 
objections. The appellant will pay the 
respon.cut’s costs, 

w. C a. Appeal dismissed. 

(7) 66 Ind. Cas. 771; 3 h. 200; (1922) A. I. R. 

(h.) 254; 4 U. P. L. R. (h.) 55; 42 T. h- R. 1922 
(F. B.). 

( 8 ) 57 P, R. 18S8, 
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ALLAHABAD HIGH COURT. 

Second Civil appeal i\o. 1^8 or i- 21. 
j** 1 Ji.lv 5, 1932* 

Present .’—Mr.'justice ICauhaya Lai. 
DEVI DEEN and . ons—Plaintiffs— 

Appellants 

versus 

ROHILKHAND and KUMAUN RAIL- 

W A V—D E FE N D ANT—RE SP ON DE NT. 

Limitation—Suit for compensation for loss of 

goods consigned by Railway — Limitation terminus 
quo 


a 


The period of limitation for a suit for compen¬ 
sation for loss of goods consigned by Railway 
commences to run from the date when the loss 
is definitely ascertained or brought home, 
[p. 670, col. x.] 

Second appeal against decree of the 
Deputy Comm ss'oj.er, NaTii Tal, dated the 
14th July ICJP. 2 . 

Mr. K. N. K.ttju, for the Appellants. 

Mr. Durga Pras.ui, for the Respondent. 

JUDaMENT. The pla T n tiffs are a firm 
o drapers, carry, ng oji business at Mini 
Tal. O4 the 7th of August 1918 a con¬ 
signment of cloth, weighing 26 seers, was 
sent by the firm of Chandu Lal-Munna 
Lai from Meerut to Mini Tal. The parcel 

arrived at Mini Tal on the loth 0 f August 

191S; but the p!a : ntiffs found that it 
weighed only io seers. On the 16th August 
l? 18 they wrote to the defendant Railway 

ompany to give them open delivery as 
early as practicable. The Station Master 
s ates that he told the consignee t 0 write 
to his head offiie, as he was not authoiised 
to give open delivery. About wo 0 r three 
weeks later Air. Vaughan, the Manager of 
Messrs. Sm th, Rod well & Co., came to the 
Railway piem ses and, according to the 
otatiou Master, the parcel was opened in 
his presence and was found to contain two 
pieces of cloth. The consignee ?a : d that there 
ought to have been three pieces and wrote on 
the Railway Receipt that out of three pieces 
one piece was wanting, but Mr. Vaughan 
who was acting f 0 r the defendant Railway 
Company, refused t 0 deliver the pared 
until a note was made to the effect that the 

y r s l n good condition. The con- 
signee refused to make that note and the 
pared remained undelivered. Subsequent- 

Antbri^ ar i el was scnt by the Railway 
R a Jj?, t ‘ csto Lost Property Office at 

On.ti* 3rd Jebriaiy ,919 tie 
Traffic Superintendent of tlic defendant 


Rad way wrote to the plaintiffs, asking 
them when they proposed to call at the 
Lost Property Office to take delivery .f 
the parcel, suggesting at the same time 
that the parcel would be sent to Naiai 
Tal, vf they were w iling to pay the freight. 
The parcel was sent thereafter to Izzatnagar. 
Oo the 20th May 1919 the Traffic Superin¬ 
tendent of the Rohilkand and Kumaun 
Railway again wrote to the plaintiffs, re- 
m'nding them that they had not called at 
the Lost Property Office at Izzatnagar to 
take delivery, as arranged, nor intimated 
that they were willing to pay the freight 
charges for the despatch of the parcel to 
Xaini Tal lor deliver}', and asking them t<> 
send the original sender's beef ukin a register¬ 
ed cover to enable them to check the con¬ 
tents prior to the despatch of the same 
to IN a 1 ixi Tal at their expense. The plaint¬ 
iff statei that they sent the original beeiuk 
thereafter to the defendant Railway Com¬ 
pany and that, when the latter took no ac¬ 
tion in the matter, the present suit was 
filed for the recovery of the price of the 
goods consigned with damages. 

The Courts below have dismissed the 
claim, holding that it was barred by limita¬ 
tion. There can be no question that the 
consignment weighed 26 seers, when origi¬ 
nally consigned, for that is the weight 
given in the original Railway Receipt. The 
plaintiffs were willing to take deliver}' of 
the consignment after making a note on 
the Railway Receipt that they had received 
two pieces an d that one Diece, worth Rs. 35, 
was missing. In fact, a "note to that effect 
exists on the Railway Receipt, which appears 
to have been presented on the 26th August 
1918; but the Station Master, or the Agent 
of Messrs. Smith, Rodwell & Co., who was 
in charge of the Parcel Office, refused to 
deliver the same unless a clear receipt was 
granted stating that the parcel was not i n 
a damaged condition. This is practically 
admitted in paragraph 2 of the written 
statement. After the parcel had been open¬ 
ed and its contents checked, there was 
110 reason for the Railway Company to have 
refused delivery till the grant of a cleat 
receipt as to its condition. The beeiuk 
filed shows that the consignment contained 
three pieces of Kashmira cloth and two dozen 
Jharans ; but when the parcel was opened 
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on the 26th August 1918 it was found to 
contain only two pieces of tweed and one 
dozen Jharans. O .e piece of Kashmra 
and one dozen Jharans were evidently 

found missing. . . ... 

'phe question for consideration is, whet her 

limitation should be comp.1 ted in these 
circumstances from the 26th August 1918 
when the plaintiff ascertained the loss 
and the delivery was not made, or from the 
loth August 1918 when the parcel first 
arrived. The parcel was short in weight 
when it came ; but the right to claim com¬ 
pensation for the loss of the goods accrued 
when, on the parcel being opened, it was 
found tint certain articles were want¬ 
ing The occurrence of the loss could not 
have been definitely ascertained or brought 
home before the 26th of August 1918 and 
the claim of the plaintiff was, therefore, 
within time. As the suit was decided b> 
the Courts below on a preliminary point, 
the appeal is allowed and the suit remanded 
to the Court of first instance with dic¬ 
tions to reinstate it under its ongma 
number and to dispose oi it after deter¬ 
mining the other points involved m the 
manner provided by law. The costs here 
and hitherto will abi ’e the result, 


U923 


109 —Suit for abatement of rent — Plaintiff, what 
must prove—Question of determination of area, 
whether can be gone into in civil suit. 

In order to succeed in a suit for abatement of 
rent, brought under section S2 of the Bengal 
Tenancy Act, the plaintiff must show that there 
has been a diminution of area in the land held 
by him at the date of the suit. fp. 671, col. 1.] 

In order to assess a fair rent upon a holding 
it is necessary for the Settlement Officer to 
ascertain what is the area held, and for this 
purpose he may either accept the area entered 
in the Record of Rights, or alter it after ta king 
evidence. It is not necessary that a direct 
issue should be raised as to the area of the 

holding, [p. 67 i, r ol. 2.] 

As the question of the determination of the 
area held forms the subject of proceedings taken 
before the Settlement Officer, under section 105 
of the Bengal Tenan y Act, the question of 
area cannot be again raised in a Civil suit, [p. 
671, col. 2.] 

I/tteis Patent Appeal against the 
judgment (f Mr. Justice Das in Second 
Appeal No. 911 of 1920, dated the loth 
July 1922, published as 67 Ind. Cas. 710. 


W. C. A. 


Suit remanded. 


Mr. Ntrsu Naratn Stnha, foi the Appel* 
lai t, 

Mr. Siva Nandan Roy, for the Respond¬ 
ent. 

JUDGMENT. 

Mullick, J.— The plaintiff alleges that hi 
took settlement of 3 blghas 3 kathas and 16 
dhurs of laud from Gover meut at a lent or 
Rs. 5 per biglia and that he has ac¬ 
quired occupancy rights therein. The pro¬ 
prietary rights in the land w.-re subsequently 
sold by Government to the de.endant, 
the Maharaja of Dumtaon, who is now 
the plaintiff’s landlord. 


PATNA HIGH COURT. 

Betters Patent Appeal No. 31 1 9 22 - 

August 16, 1923. 

Present :—Sir Da vso 1 Miller, KT., Chief 
Tustice and Justice Sir B. K. Mullick, KT. 
Maharaja Bahadur KESHO PRASAD 
| SINGH— De endant— Appellant 

versus 

BHAGWAT SARAN PANDE— 

*PL ai ntipp—-Respondent. 

9 ,ngal Tenancy AeHV III of i$S 5 ), it. 32,105, 


At the last Cadastral Survey the area 
the holding was entered in the Record 
Rights as 2 blghas 3 kathas and 4 dhurs. 
lereafter, an application was made under 
ction 105 oi the Bengal Tenancy Act 
r the landlord for the settlement of fair 
,d equitable rents in the mouxa with 
e re ult that the Settlement Officer raised 
e plaintiff's rent os recorded in the Re- 
t? icrlif c fmm Rs. IM 5"0 *0 


R The 7 present suit is brought under section 
52 of the Bengal Tenancy Act for abate¬ 
ment of rent on the ground that there 
has been a diminution of area Horn 3 
fcg has 3 hatha s 16 dhurs to 2 btghas 3 hathas 
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4 dhurs. The Mu ;sif decreed the suit a ad 
allowed an abatement of Rs. 5-12-4 per 
annum. That decision was affirmed by 
the District Judge in appeal and also by 
a learned Judge of this Court i n second 
appeal. The present betters Patent Ap¬ 
peal is preferred by the landlord. 

The learned Judge of this Court, finding 
that the District Judge had committed 
an error of piocedure in relying only upon 
the pleadings for the purpose of coming 
to a decision on the question whether the 
oiiginal settlement made with the plaintiff 
was for a consolidated rental of Rs. 15-15-0 
irrespective of the aiea held cr at a rental 
of Rs. 5 per bxgha or* the area actually held, 
heard the second appeal be f ore him as a 
first appeal and examined the evidence him¬ 
self, and he came to the conclusion that 
the land was settled with the plaintiff 
at the rate of Rs. 5 per bxgha. 

In my opinion it is not necessary for 

our piesent purposes to follow the rrocedare 

of the learned Judge and to exam'ne the 

correctness of the learned Judge's finding, 

for the plaintiff must fail upon a question 
of law. 

to succeed in his suit the plain t- 
lff must show that he was paying a r*_nt 
of Rs. 17-13-9 upon 3 bxghas 3 kathas 16 
Unurs and that the land now in his pos¬ 
session accord, ng to the same standard of 
measurement is 2 bxghas 3 kathas and 4 
d/wrs. Now there is no finding that there 
has been any diminution 0 f area since 
tlte SiitUemeu’: Officer settled a fair rent 
*°r tlle holding. The learned D.strict Judge 
does find that the standard of measurement 
at the inception of the tenancy was the 
same as that in the Cadastral Survey, but 
this is directly i„ confl.ct with the finding 
of the Assistant Settlement Officer who 
finds that the standard was a pole of 5* 
cubits in the Cadastral Survey and 5 cubits 
at the inception of the tenancy. The 
R^iord of Rights shows 2 btghas 3 kathas 

tuf'Z ; \ S * of the holding and from 
the Assistant Settlement Officer's judgment 

iLfw* that ' in hs opinion, there 

ri 1 k lnthe quantity of land 

held by the plaintiff and that the difference 

TL d 3ti t r° adl ? ereilCe inthQ two standards 
of measurement. It doe, not appear that 

in the Courts below regard has been paid to 


the r ecessity for finding what was the area 
Hi respect of wlrch the Settlement Officer 

made his assessment. 

The next point is, that section 109 is 
a bar to the present suit. Section 105 
requires the Revenue Officer to assess a fail 
re nt upon the area actually held by the 
tenant, aud section 105 (A) empowers 

him, either at the instance of the parties 
or of his own motion, to raise certain issues 
regarding the area and other matters. 
In order to assess a fair rent upon a holding 
it is necessary f 0 r the Settlement Officer 
to asceitain what is the area held and for 
this purpose he may either accept the area 
entered in the Record of Rights or alter it 
after taking evidence. In the present case 
the Settlement Officer did not disturb the 
entry i a the Record of Rights as to the 
area, and the question is, whether the deter¬ 
mination of the area is a mattei which has 
already been the subject of an application 
made in the suit instituted or proceedings 
taken before the Settlement Officer under 
section 105. In my opinion the answer is in 
the affirmative. It is not necessary that a 
direct issue should have been raised as to the 
area of the holding. If it was impossible for 
the Settlement Officer to assess a fair rent 
in respect of th» land held by the tenant 
without ascertaining the quantity, then the 
question of area was one of the matteis 
which was the subject of the proceedings 
under section 105. In my opinion, there¬ 
fore, the question of area cannot bo again 
raised in the present civil suit. 

It is contended that there can be no appli¬ 
cation of the rule of res judicata by analogy 
and the reliance is placed upon Nawab Baha¬ 
dur of Murshtdabad v. Ahmad Hussaxn (1) 
and Apurba Krishna Roy v. Syama Charan 
Pramantk (2). In my opinion these < as. s 
have no applicaion to the facts before us. 
There is no question at all of applyi - g the 
rules of res judicata by analogy. The sole 
point is, whet er section 109 of the Bengal 
Tenancy Act, which is c uched in very 
wide language covers the piesent case. 
It is contended by the respondent ttat 
in the present case the Assistant Settle- 

^ (;) 35 In I. Cas. 695; 21 C. W. N. 1004J 25 
c. h- J. 556: 44 C. 783. 

(2) 34 Ind Cas. 95a! 24 C. W. N. 223. 
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meat Officer never applied his mind to 
the question of area and that h; wa only 
considering whethei any enhancement coi 1 i 
be allowed on the ground of a rise in prices 
upon the rental entered ii the Record oi 
Rights, viz., Rs. 15-15-0. It is urged that 
a decision on a point which was never 
raised is not res judicata merely because 
it might have been raised. It is difficult to 
see how the landlord could have r.iis d 
the point as his case was that there had 
been no change in the area The tenant 
certainly would not have raised it it he 
thought that lvis area has diminished 
from 3 bighas 3 kathas 16 dhurs to .2 bighas 
3 kathas 4 dhurs. But whether the tenant 
or the landlord raised it or not, it was the 
duty of the Assistant Settlement Officer 
to raise it in order to assess the rent. The 
contention that the Assistant Settlement 
Officer merely considered how mat y a. nas 
per rupee were t j be allowed as enhancement 
on the ground of rise in prices and 
that he did not consider the question 
of area at all implies that the Assistant 
Settlement Officer neglected to perform 
his duty, and it cannot be accepted without 
proof. It may be that every entry in a 
Record of Rights need not be the subject of 
a proceeding under section 105, and that 
in respect of some matters a subsequent 
suit either under section 106 of the Bengal 
Tenancy Act before a Revenue Officer 
01 an ordinary title suit before a Civil 
Court would not be barred. It is not 
necessary for our purposes to examine that 
question. It is sufficient to say that in 
tki present case it has not been shown 
that there has been any diminuation in the 
area on which rent was last assessed, 
and that no suit for abatement can lie. 
The appeal is, therefore, decreed with 
costs to the appellant in all Courts. 

Miller, 0. Jv-I agree. 

W. C. A. 


tw 

ALLAHABAD HIGH COURT. 

Second Civil appeal No. 752 of 1921. * 

January 0, 1023. 

Present:— Mr. Justice Ryves and 
Mr. Justice Daniels. 

Sahu BISHE 3 HAR NATH and another'. 

- Plaintiffs- Appellants 

L ersu s 

aBDUL WAHID — Defendant — 

Respondent. 

Second appeal—Finding £of fact— Adverse 
possession, finding on question of. 

A finding on the question of adverse posses¬ 
sion is a finding of fact, and cannot be questioned 
in second appeal. 

Jai Chand v. Girwar Singh, 5 1 Ind. Cas. 366; 41 
A. 669; 17 A. L. J. 814, distinguished. 

Sec011 1 appeal against a decree of 
tne Sub-Judge, Morauabaa, dated the 3rd 
February 1921. 

Mr. Ii. N , Iialju, for the Appellants* 

JUDGMENT.—This was a suit fot pos¬ 
sess on of a house situated in the town of 
Bijnor of which the plaintiff is zemindar , 
Tne plaintiff’s case was that the house 
was occupied by the defendant’s fatl er as 

tenant. 

The defendant’s case was that 1 is father 
occupied it adversely. 

The lower Appellate Court finds that the 
defendant’s father occupied the house 
adverseh more than twelve years before 
the suit. This fiuuing is fatal to the 
appeal. The ruling in Jai Chand v* 
Girwar Singh (1) wuicii has been refer* 
red to, does not apply to tne facts 
of this case. Tne appeal fails and we 
accordingly dismiss it. We make n 0 
order as to costs as the respondent is 
not represented. 

c. A. Appeal dismissed . • 

(1) 52 Ind. Ga*. 36b, 41 A. 669; 17 A* r '*’ Jl 

814. 


Appeal decreed. 
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MAJETI SUBBIAH & CO. V. TETLEY & WHlTEEY. 


MADRAS HIGH COURT. 

OrigInai, Side AppEaj, No. 5r of 1922. 

jMarch 23, 1923. 

Present:— Sir Walter Schwa be, 

KT., Chie f Justice, and Mr. Justice 

Ramesam. . 

MAJETI'SUBBIAH' axd Co.,—-P laintiffs 

—Appellants 

versus 

Messrs. TETLEY and WHIT-hEY—D e¬ 
fendants — Respondents. 

Arbitration Act {IX of 1899), s. 19— Contract, 
construction of—Dispute to be referred to arbitration 
—Damages, claim for, whether can be referred — 
Stay of suit—Discretion of Court. 

£ contract for delivery of go ids provided that, 
should any disputes arise as to the interpretation 
°\ l contract or any matter in connection there- 
Wl '“ 95. carrying out thereof, the same shall be 
submitted to arbitration : " 

. Held, that claims for damages for breach of 

contract were not excluded under the clause. 

A suit for damages for alleged breach of contract 
can be stayed by a Court in a proper case pending 
reference to arbitration. 

. ***? °P en to the Court to decline to stay the 

action either by reason of the fact that there are 
charges of fraud, or by reason of the Court coming 
to the conclusion that in arbitration complete 
justice cannot be obtained between the parties, 

°* h ? r proper cause that the matter 
should be kept in Court rather than be referred 
. to arbitration. 

T Hirsch ' ( i8 57 ) i C. B. (n. s.) 316; 26 

l4< !i e r; R ' 131: 28 L - r - (°- 3 -) 159; 
n 7 ^. R ' v - Youn S> (r88o) 14 Ch. 

D 'j*nh ? 2 b' 7 l 710 28 W ‘ R 8 45 . referre 1 to. 
Nobel Brothers Petroleum Production Co. v. 

: ^ lt89 °)* 6 T * * 37 3 . clis- 


Appcal from the julgment, dated th 
2ota February 1922, of Mr. Justice K imara 
svv.ny pastri, pis>ei ia tie zeroise a 
tie O’ Hairy Oiri ax \ Q iv {\ Jir[s ictioao 

tue Hig 1 Coirt ia Civil Suit No. ii5< 
of 1921. J 

Venkztaramzna Rao, for th 

Messrs. Short, Bewes&Co., for the Re 
. spon ients. 

0 . v JUDGMENT. 

■ thi s case the dis 

fbV® 1SeSiUlller a co,jtrac t as to wuethei 
°js. Uad broken the contract by 

wSer th! 61 « the proper time ' aad 

the Purchasers Were entitled 

ani if so reSP2 ?t of t,ie alle ^ ei breach 
tnv \?°\Aether taey are entitlel 
iany anl wait 


43 


djmiges 


(From the correspondence it would ap¬ 
pear that there might be a counter-claim 
also n the ground Jdiat the vendors alle: e 
that the purchasers failed to take an 
pay lor the goo s : as they were bound to 
do unler the contract. The contract con¬ 
tains an arbitration clause, Art. 12, in 
the followin' terms: j" Should a nv 'dis¬ 
pute arise as to tne interpretation of this 
contract or any matter in connection there¬ 
with or with the carrying out thereof, 

the so me shall besubmitted to arbitration," 

and it gives the merchants an option as 
to tne form of arbitration. An applica¬ 
tion was made to stay the suit pen Jug 
reference to arbitration under Art. 12 
oi tne contract. Tne learned Judge stayed 

the action anl this is an appeal from that 
or a er. 

It is argued before us that the learned 
Judge had no power to stay the action, 
because the claim made, as appears from 
tne plaint, was for damages for breach 
of the contract, and it was argued that, 
unier such an arbitration clause, claims 
for damages ior breach of the contract 
are excluded. I asked, in the course of 
the argument, if such claims wei e excluded, 
and I received no answer. Authority for 
the proposition there is none. Reference 
to arbitration under similar clauses in 
respect of breaches of contract is of ci?ily 
occurrence in Englanj an a , as far as my 
ekperie ice goes, no on. 1 ever ventured 
to suggest to the Court there that there 
was no power to refer i.i matters of breach 
of contract, the real reason being that it 
is ouly in respect of breac es of contract 
t iat references arise. Tnere maybe ques¬ 
tions of interpretation of contract not 
involving a breach which would also be 
covered, but these must be very rare. Tl e 
ordinary scope of such a clause is that the 
ordin .ry commercial disputes which al¬ 
most always involve an alleged breach, 
on one si]e or the other should be referred 
to a Tribunal chosen by the parties, namely, 
arbitration, instead of going to Court. The 
learneu Juuge puts the test in this way: 
‘T.ie tes. is whether the claim is made in 
respect of a contract winch parties de¬ 
clare binding on them or in respect of a 
matter arising de hors the contract in a 
caiss of actio 1 based 01 its invalidity." 

I do nat know where those words come 
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from, but I think they are quoted from 
some leading authorit and, at any rate, 
in my j augment, correctly state the posi¬ 
tion in law. If the case is on a matter 
arising out of the contract, the most usual 
instance of that being a case of breach of 
contract like the present, there is no doubt 
whatever that there is power in the Court 
to refer t■> arbitration. It is ti ue that in 
certai i cases the Court will not exercise 
that power. Tnose are cases where, either 
by reason of the fact that t:.ere are charges 
of fraud, or by reason of the Court coming 
to the conclusion that in arbitration com¬ 
plete justice cannot be obtained between 
the parties, or for some other proper cause 
that the matter should be kept in Court 
than be referred to arbitration, the Court 
can aecline to slay the action. There 
is nothing of that sort in this case, ?nd, 
in my judgment, the learned Judge was 
perfectl correct in staying this action. 
Tuis appeal must be dismissed with costs. 

Bamesam, J.— I agree. Wallis v. Hirsch, 
(i) is a esse in wnich a question of fraud 
was raised and the learned Judges refused 
to exercise their discretion in referring 
the case to nrbitratio . and staying all 
proceedings Nobel Brothers Petroleum Pro¬ 
duction Co. v. P. Stewart & Co. (2) aoes 
not help the appellant, as the facts ire 
rather peculiar. But, apart from tiiis, the 
case seems to be one of doubtful authority 
anj very near the line. T e ciecisior 
in Piercy v. Young (3) slates t..e priuciple 
correctly an 1 it is clear t 1; at t. e ap¬ 
pellant has no case. 

v. N. v. Appeal dlsmi sei. 

(1) (1857) I C. B. (N. s.) 316; 26 E. J. ’ C. P. 721 
140 E. a. 131528 J4. T. (o. s.\ 159; 107 R. R. 677. 

(2) (1890) 6 T. E. R. 378! 

(3) (1880) 14 Ch. D. 200; 42 E. T. 710; 28 W. R. 
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LAHORE HIGH COURT. 

Second Civie Appeae No. 2077 

of 1922. 

May 16,1923. 

Present: —Mr. Justice Moti Sagar. 

TARa CHAND and another— . 

Defendants—Appeeeants 

versus 

RAHMAN SHaH and others— 
Vlais ;i ff 5—Defendants—Respondents. 

[Custom — Alienation — Necessity — Recitals in 
deed, evidentiary value of. 

Recitals in deeds cannot by themselves be 
relied upon for the purpose of proving the assertions 
of fact which they contain, but when a long time 
has elapsed between an alienation and the suit 
challenging it, and when all those who could have 
given evidence on the relevant points have grown 
old or have passed away, a recital in the deed of 
transfer, consistent with the probabilities and 
circumstances of the case, assumes greater im¬ 
portance and cannot lightly be set aside, 

Nanda Lai v. Jagat Kishore Acharjya, 36 Ind. 
Cas. 420; 44 C. 186; 20 M. E. T, 335; 31 M. E. J. 
5631 (1916) 2 M. W. N. 336; 4 E. W. 458; 18 Bom. 
E. R. 868; 14 A. E. J. 1103; 24 C. E J. 48,5 1 P. 
E- W. 1; 21 C. W. N. 225: 10 Bur. E. T. 177J 43 
I. A. 249 (P. C.) # followed. 

Second appeal from a decree of the 
District Judge, Rawalpindi, dated the 28th 
April 1922, modifying that of the Junior 
Subordinate Judge, Rawalpindi, dated 
the 23rd December 1921. 

Mr. D. C. Ralli, fo the Appellants. 

Miiak Mukammad Tofail, for the 
Respondents. 

JUDGMENT—On the 27th of April 
1898, Musammat Khanam Ji, widow of one 
Bateh Shah, sold 62 kanals , 5 marlas of 
land in Mauga Dheri Shajian in Pateh 
Jang Tahsii of the ^ampbellpore District 
to one Shmkar Das for Rs. 800. On the 
28th of April 1899 she sold another plot 
of 8 kanals 0 f land in the same village to 
Bhagwan Das and others for Rs. 96 , 
In June 1920 the plaintiffs brought tiiis 
suit for possession alleging that they were 
the reversioners of Patch Shah, the hus¬ 
band of Musammat Khanam J i; that the 
land was ancestral, and that the aliena¬ 
tion was without consideration and legal 
necessity. The defendants repudiated these 
allegations and contended, that the land 
was the self-acquired property of the de¬ 
ceased: that the alienation was for consider#* 

V 
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tion and necessity, and that in the pre¬ 
sence of daughters the plaintiffs had no 
right to maintain the suit. The Trial Couit 
found in favour of the defendants-vendees 
on all points and dismissed the plaintiffs* 
suit. On appeal the learned District Judge 
upheld the finding of the Trial Court in 
so far as the first deed of 1898 was concerned 
but came to a contrary finding on the 
question of the pla-iitiffs' locus standi 
to maintain the suit and also with regard 
to the nature 01 the property which he 
found to be ancestral. He further held 
that no necessity and consideration had 
been established for the second sale-deed 
of 1899, and he accord* ugly passed a decree 
i 1 favour of the plaintiffs for possession 
of the laud covered by that sale deed. 

Against this decision a second appeal 
has been preferred to this Court by the 
defendant-vendee, and it has been con¬ 
tended on his behalf that the finding of 
the learned District Judge as to the second 
sale-deed not being for necessity and 
consideration is not very clear and definite 
and that it should be set aside. A pre¬ 
liminary objection is raised on behalf 
of the respondents that the finding is one 
of fact and cannot be impugned in second 
appeal. In m/ op'n on there is no force 
in tne respondents' object on, and it mist 
be overruled. Tne cons derat on, as 
recited in the sale-deed, was made up tf 
the following three items:— 

Rs. a. p. 

(1) Due on account of a decree 

for arrears of rent ... 71 13 o 

(2) Paid cash for registration 800 

(3) Due on account of the 

price of cor.i by the vendor 16 3 o 

Total .. 96 o o 


It has been held by the Judicial Committee 
in Nanda Lai \ . Jagat Kishorg Acharjya fi) 
that rei itals in deeds cannot by themselves 
be relied upon for the purpose of proving the 
assertions of fact which they contain, but 
that, when a long period lias elapsed between 
the alienation and the suit to set it aside, 
and when all those who could have given 
evidence on the relevant points have grown 
old or have passed away, a recital consistent 
with the probabilities and circumstances 
of the case assumes greater importance 
a id cannot lightly be set aside. This 
authority is exactly in point and I do not 
think that in this case the recitals in the 
sale-deed, which are clear evidence of 
the representations that must have been 
made to the vendee, can be disregarded 
after such a length of time. The learned 
D.strict Judge adm ts in his judgment 
that the mortgage-deeds (D. 15 and D. 17), 
dated the 9th of January 1880, executed 
by Nigah Ali Shah, the father of Pateb 
Shah, in favour of Prabh Dial, the father 
of Tara Chand, and of Bhagwan Das, vendee, 
show that there must have been dealings 
between Nigah Ah Shah’s family and the 
fam'ly of the vendee. Thi, circumstance, 
coupled with the recitals in the sale-deed, 
is quite sufficient to support necessity 
for the deed, and I do not see any sufficient 
reaso.j why the alienation in question 
should be set aside. 

I accept the appeal and dism'ss the 
pla'ntiffs* suit with costs throughout. 

z - K * Appeal accepted. 

(1) 36 Ind.Caa. 420J 44 C. 186; 20 M. I,. T. 3351 
31 M. L. J. 563: (19x6) 2 M. W. N. 336: 4 Li W. 
458; 18 Bom. L. R. 868 i 4 A. L- J.1103; 24 C. b. 

J. 487; 1 P. I,. W. 1; 21 C. W. N. 225; 10 Bur. I*. 

T. 177; 43 I. 4. 249 (P. C.). 


The learned District Judge does not 
definitely find that there was no decree 
in existence on account of which Rs. 71-13-0 
were paid by the vendor. His finding 
only amounts to this that the recital in 
the sale-deed has not been sufficiently 
corroborated by other evidence on the 
record. But it should be remembered that 
the sale-deed was effected in 1899 
. and that the original yendee is now dead. 
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ALLAHABAD HIGH COURT. 

First Civil Appeal No. 25 of 1921. 

February 26, 1923. 

Present :— Mr. Justice Rafiaue an a Mr. 

Justice Lin Isay. 

RAM LAL RAI— Plaintiff—Appellant 

versus 

Musammat MURTA KUER and another 
—Defendants—Respondents. 

Limitation Act (IX of 1908), Sch. I, Art. 118 
—Suit for declaration that adoption invalid — 
Limitation, terminus a quo 

T le period of limitation for a suit fora declara¬ 
tion that an adoption by a Hindu widow is invalid 
and for a further declaration that the plaintiff is a 
reversioner of the husband of the widow, commences 
to run, under Art. 118 of Sch. I to the Lim tation 
Act, from the date of the knowledge of the alleged 
adoption. 

F.rst appeal against a decree of the 
Subordinate Judge, Gazipur, da ted the nth 
December 1920. 

Mr. U. S. Bajpai, for the Appellant. 

Mr. M. L. Agarwala, for the Respondents. 

JUDGMENT.—'This appeal arises out 
of a suit brought by the plaintiff-appel¬ 
lant for a declaration that the adoption 
of Bisbunath Rai, defendant No. 2, by 
Musammzt Murta Kuer, the widow of 
Basudeo Rai, on the 24th of January 
1908, un er a registered-deed was null 
an l invalil for reasons given in the plaint 
anJ for 3 fort ier declaration that he, the 
plaintiff-appellant, was a reversioner of 
Basudeo Rai. A similar suit, it seems, 
was brought by the plaintiff-appellant 
iu 1912 wnich he withdrew w.th leave 
to bring a fresh one, if so advise 1. One of 
t ie object*ons taken to the present suit 
was that the cliim was barred under Art, 

118 of the Indian Limitation Act. 

Tie learned Subordinate Judge in whose 
Court the suit was file 1 on tl e 8tb of 
December 1919 allowed the plea of limitation 
ana dismissed the claim. In appeal be¬ 
fore us it ii contendel on behalf of the 
plaint iff- 3 ppellan 1 thit the view of law 
taken by the Court below is not sounl. 
It is argued that, if the adoption is void 
ah initio, Art. 118 would not apply. We 
are unable to accede to this contention. 
IVe language of Art. 118 o' the Indian 
Lin 1 tation Act is quite dear. Time be¬ 
gins to run from tbeylate of the knowleige 
of the addegea aaoption. Had the plaintiff 
been suing for possession on the ground 
tba 1 : he was the reversioner of Basudeo 
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Rai, and haa he further allegea that lh e 
adoption of Basudeo Rai was invalid unae r 
the Hindu Law, Article 118 would not have 
been applicable and the plaintiff would 
have had twelve years within which to 
sue. Tne present suit is merely for dec¬ 
laratory relief and Art. 118 is clearly 
applicable. 

Tae appeal, therefore, fails and is dis- 
nrssed with costs including fees in this 
Court on the higher scale. 

Appeal dismissed . 

W. C. A. 


PATNA HIGH COURT. 

Miscellaneous Appeals No 5 . ii2 _ toJit4 

of 192r. 

February 7, 1922. 

Present: —Mr. Justi e Jwala Prasad. 
JAGDHARI RAI and others—Decree- 

holders —Appellants 

versus 

LANG AT GOPE and others—• 

Respondents. 

Bengal Tenancy Act (V 111 of 1885), s. 170 (2) 
—Decree for arrears of rent, sale held in execution 
of—Application to set aside sale, after holding 
knocked down to auction-purchaser, competency cf 
—Order refusing to set aside sale—Second appeal, 
whether lies . 

Section 170 (j) of the Bengal Tenancy Ac': 
operates as a bar to an application by the 
holder of a decree for arrears of rent to set 
aside a sale held iu execution of that decree on 
the ground that the decree has been satisfied 
out of Court, when such application is made after 
the tenure or bolding has been knocked down 
to the auction-purchaser. 

An order refusing to set aside a sale held 
in execution of a decree for arrears of rent Is 
not open to second appeal. 

Messrs. Rai T. N. Sahay and Anand 
Prasad, for the Appellants. 

Messrs. L. N. Singh and Rai Bepin Be - 
hari Saran, for the Respondents. 

JUDGMENT. —These second appeals 

arise out of sales held in execution of rent- 
decrees obtained by the decree-holders-, 
appellants. Tne sales were held on the 
9th of August 1920. The case of the decriee- 
holLrs is that, before the sales were held* 
their Pleader told the Nazir nbt to 
hold the sales inasmuch as petitions 

of satisfaction of the decree were going 
tet»e filed end the Neair assured him 
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that the sales would not be held. At 
that time, il is said, the Presiding Officer 
was in Hs Chamber and consequently 
the applications were filed, after he came 
out of his Chamber. Tl e Naxxr was exam¬ 
ined in this case and he stated that 
nodoubt the Pleader of the decree-:, oldens 
told him not to hold the sales, but 
at that time the sales had already taken 
place. 

We find in the order-sheet two orders 
of the 9th ot August, namely. Nos. 3 and 4. 
In Order No. 3 the Court recorded the 
following order: 

“Sale held and the property' purchase 1 
by J ago ip Singh, other than the decree- 
holder, for Rs. 21. Earnest-money deposit- 
el. The balance of the purchase-moi ey 
to be deposited within 15 days. Put up 
on 26th August 1921 - for further orders.” 

Oraer No. 4 runs as follows: 

"Afterwards the decree-holders filed a 
petition certifying full satistaction or the 
decretal money. Put up in the presence 
of the Pleaoers.** 

On the loth August the auction-pur¬ 
chaser filed a petition opposing the pe¬ 
tition of satisfaction filed by the decree- 
holders. This also was ordered to be 
put up in the presence of the Pleaders con¬ 
cerned. 

On the 11 tli August the decree-holaers 
filed a petition stating that the sales 
were held after a petition 01 satisfaction 
had been filed and prayed that the sales 
may not be accepted. In view of the differ¬ 
ence between the parties as to when 
the petition of satisfaction wasfileabythe 
decree-holi.ers and as to whether tl ere 
was a real bona fide petition of satisfaction, 
the Court took evicence on behalf of both 
the parlies in support of their respec¬ 
tive cases. 

On the 7th September the Munsif 
held that the petitions of satisfaction were 
not bona fide » and that the decrees were, 
as a matter of fact, not satisfied. In bis 
view it did not matter whether the peti¬ 
tions of satisfaction were filed before or 
after the sales had taken place, inasmuch 
as the intimation to the Naxir not to hold 
the sales was not valid unaer O. XXI, 
r *. w hi c h requires that a sale held 
ii ln tL v e Panels oi the Cout-loise 
stall not be adjourned^ without the leave 


of the Court, and the Naxir who was con 
ducting the sales had no right to adjourn 
the sales. 

On appeal by the decree-holders the 
learned Subordinate Judge differed from 
the view of the Munsif that the petition 
ot the decree-holders was not fit to be 
entertained inasmuch js the petitions 
of satisfactions were not bona fide. He 
was of opinion that it was not the business 
of the Court to make any enquiry as 
to wliether the payments had actually 
been made to the uecree-holoers or not, 
or whether the petitions of satisfaction 
filed by the decree-holders were mala 
fide or bogus. According to him, alter 
0 petition of satisfaction is filed by tl e 
decree holder, whether bona fide or mala 
fide, the sale could not take place. In 
his view he is supported by the case cited 
by him in Nawab Haider Mtrxa v. 
Pandit Kailash Naratn Dar (j). The learn¬ 
ed Subordimte Judge is also supported 
in his view by section 170 of the Bengal 
Tenancy Act though he does not express¬ 
ly refer to it. This section seems to have 
been lost sight of by the Munsif for 
he coes not refer to it in his judgment. 
Clause 12) 01 tlut section clearly provides 
for a decree-holder to make an application 
for a release of the tci.ure or holding on the 
ground that the decree has been satisfied 
out of Court. Upon such an application 
the tenure or holding shall be released 
from attachment provided the appli¬ 
cations maoe before the tenure or hold¬ 
ing is knocked down to the purchaser. 
Un er that section no enquiry is 
needed as to whetl er the application is 
bona ide or not. The only com ition laid 
down is that the application should have 
been made before the tenure or holding is 
knocked cown to the auction-purchaser. 
Tue evidence of the Nazir w f as that the 
decree-holder*s Piercer askea him not to 
hole ti.e sales alter lie sa e.* had taken place. 
The Orcers Nos. 3 and 4 in tl e order-sheet 
of the Munsif referred to above [clearly 
show that the decree-holder's petition 
certifying full satisfaction oi the decretal 
money was made after the saleslwere held 
and the property^ was purchased^! by the 
auction-purchaser and earnest-money was 
deposited. In Order j No. 3 the Court, 
therefore, had already accepted the sale, 
(x) 47 Ia^j Cw. 1771 ax O. C. xoi| $ O. h- J. 482, 
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The petition filed by the decree-holders 
was, therefore, a little too late. None 
of the Courts has come to a definite find* 
ing as to whether the verbal intimation 
to the Nazir was made before or after 
the sales had actually taken place. The 
parties were at variance on this point. 
If it were held that the intimation was 
given to Hie Nazir of full satisfaction of 
the L.ecrees and. therefore, not to Lola the 
sales, perhaps the Nazir wouh not have been 
justified to persist in knocking i own the 
bole ings in question, for section 170 of the 
Bengal Tenancy Act does not require either 
a. written application or that an applica¬ 
tion for release of the tenure or holt ing, 
on the giounn that the decree has already 

been satisfied out of Court, should be mace 
tothe Court and not to the Officer conduct¬ 
ing the sale. I do not agree with the view 
of the Courts below that O. XXI, 
r. 6 9 haa any application to the pre¬ 
sent case if in fact the intimation of satis¬ 
faction ot the decree was given to the 
Nazir before ti e sales liaa taken place, 
regard being had to the fact tl al tl e 
Presiding Officer of the Court was in Cl am¬ 
ber ana it was almost physically impossible 
to make the application to the Court, 
though, as the Munsif says, there was 
nothing to prevent the decree-holders* 
Pleader coming into his Chamber ; but 
that would have been an unusual thing 
and the decree-holeers’ Pleader might or 
might not have like ! to go into the Cham¬ 
ber. Haa the matter rested there, I would 
have. cons ; dered it to be a case of illegal 
sale in contravention of section 170, clause 
(2) of the Bengal Tenancy Act; but it 
appears from the or c ers referred to above 
that the appliestion by the decree-} ol ( er 
certifying full satisfact on of li e decices 
was made to the Court after tl.e Court 
had accepted the sales. Presumably 
the order accepting the sales was signed 
when the Presiding Officer came out of 
his Chamber and set on his Ijlas, in the 
absence of any proof that Order No s 
was signed by the Presiding Officer'in 
lus Chamber. In this view, the applica¬ 
tion of the decree-holder was maae after 
the sales had taken place and the bid 
was accepted by the Court ( ao i only 
by the Naztr), ana, therefore, the sales 
cannot be set aside on account of the 


application made by the oecree-bolder* 
for the release of the tenure or holding 
on the ground that the decrees were satis¬ 
fied out of Court. 

When the case was first argued before 
us there was a talk of compromise, and. 
the Vakil on behalf of the decree-holders 
offered to pay 5 per cent, ot the purchase- 
moneyas compensation to the purchaser. 
The compromise, howe er, ultimately failfd 
am. the case had, therefore, to be 1 eard 
again. Considering that the case was a 
l ara one, I was myseT inclined to think 
that this was a fit case to he compromised. 
At that time my attention was not drawn 
to section 170, Bengal Tenancy Act, and 
in fact neither the Courts below nor the 
learned Vakils appearing on behalf of the 
parties in tljs case drew my attention to 
that section. On a fuller consideration 
of the case I hold that section 170, Bengal 
Tenancy Act, bars the application of the 
decree-holders to have the sales setasiae* 
In fact, no proper application for having 
the sales set aside was mace under O. 
XXI, r. 90 of the Code of Civil Procedure 
on the ground of irregularity in publish-, 
ing or conducting the sales. The 
ap] Heal ion of the 9th of August was an 
application for fatis setje n ot tLe 
decree. The application of the nth August 
was an application asking the Court 
not to accept the sales. Obviously, tie 
decree-holders treated the sales as being 
who ly without jurisdiction. 

It appears to me that second appeals in 
this case trom the order of the Court be¬ 
low are incompetent. The learned Va¬ 
kil on behalf of the appellants askec me 
tocomert t] e appeals into applications 
for revision. Even if his request isaececed 
to, it has alreacy been shown 1101 there 
is no want of jurisdiction or any illegality 
or irregularity in the order of the Court 
below r ana consequently this Court will 
not l ave power to revise the order of the 
Corrt below. . f 

The result is, that the appeals are dis¬ 
missed. In view of the circumstances 
of the case, I would make no order[ as to 
costs. 

w. C. A. Appeals disn.issei . 


» 
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HAHADRo V. RAll BHAROSE. 

ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 399 of 1921. 

November 15, 1922. 

Present: —Mr. Justice Stuart. 
MAHADEO —Defendant—Appellant 

versus 

RAM BHAROSE and another 
‘ —Plaintiffs—Respondents. 

Landlord and tenant — Tenant’s house falling down 
— Test for determining whether site reverts to land - 
lord — Abandonment, what is. 

The test for determining whether, when the 
house of a tenant falls down, the site reverts 
to the landlord, is whetl: er the 1 enant has abandon¬ 
ed the premises. The mere fact that he has not 
repaired the premises for a considerable time is 
no proof of abandonment. 

Second appeal against the decree ot the 

Additional Subor inate Judge, Banda, 

dated the 22n December 1920. 

Mr. N. Upadhiya, for the Appellant. 

Messrs. K. N. Katju an u H. A. Kaul, 
for the Respondents. 

JUDGMENT.- —The facts of 11 e suit out 
•f which this ap 1 1 tisesai e tin s» :— 

Ram Bharose nl Cl kkoo were the 
owners of . house an cha at in the vi - 
lege of Marka in the Bam.a District. Some 
8 or 9 years ago the house fell clown. The 
land was not clearea and the dilapidated 
house remained in possession of the plaint¬ 
iffs. The defendant openea a door in his 
house which ai joins, facing on the tilapi- 
dated house in a manner which woul 
interfere with the privacy o the occupants 
of the house when the house was re-built 
and again became occupied. The plaint¬ 
iff's case is that in r92o they commenced 
torepaii tLedilapidate house. Thee efend- 
ant interfered w th tl.eir possession of the 
house ana chaupal ; Lence the suit for 
possession of the dilapidated house and 
chaupal and for the closing of the c oor. 
The Munsif found thal as the house Led 
fallen uown, the plaintiffs baa lost all t tie 
therein, the ruin ana the sire Laving es¬ 
cheated to the zemindar ; and be, therefore, 
dismissed the suit in respect of possession 
of theailapidatea house and the closing of 
the a oor, but as he found that the plaintiffs 
had good title to the chaupal, he decreed 
the suit for possession of the chaupal. 

^Hie Additional Subordinate Judge found 
that the dilapidated house was still a house; 
that the plaintiffs had title to it which 
they had never lost; that the cefencant 
had interfered with their possession holh . 


over the house and th zchaupal, and that tba 
opening ot the door w v <s prejudicial to Ibe 
plaintiffs' title. He, therefore, decreed the 
claim in full. The defendant come? here 
in second appeal. 

The main point taken by his learned 
Counsel is that, when a tenant's house falls 
down the site reverts to the zemxnfar. I 
cannot accept tlds conclusion. If it were 
accepted, the consequences would be some¬ 
what surprising, for there is not a year in 
this Province when a large number of ten¬ 
ants’ houses do not fall down. In a 
year such as the present, in which the rains 
have been verj intense for a short peiiod, 
in man> villages the greater part of the 
tenants' houses have practically melted 
away, ana if it were deciaea that this cir¬ 
cumstance involvei. the escheating of the 
site to the zemindar, a large number of 
agri. u’Ural lenarts would he homeless 
at the present moment. Th«re is no 
authority lor tie view propounded. The 
real test is this Has ti e tenant at am oned 
ti.e l.ov-se? A tenant ’s not expected to 
keep his house up to any particular stam ara 
of repair. It he Jets the roof fall in and 
chooses to reside in r roofless building lie 
cannot be ejected for the reason that l e has 
allowed the < isrepair to get beyond a certain 
point. The question is, have the premises 
been abandoned ? Am. on the learned 
Subor ( inate Jucge’s timing it is qu te 
clear t] .at t] esepi emises were never a bamon- 
m.. Ti e plaintiffs have 1 ert inly taken 
a consiceiable time for rep ailing them 
but tl ev are at ’iberty to rep a r them now. 
It is to be notea that no claim has been 
asserted by the zemindar in the matter. 
I, therefore, find that the learned Suborci- 
nate Judge was right. The plaintiffs have 
good title to the (ilapicated pren ises as 
wtll as to the chaupal. They live every 
yigfct to repair those premises. The open¬ 
ing of the door interferes with their user. 
I, therefore, dismiss this appeal with costs. 

w - c * Appeal dismissed. 
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LAHORE HIGH COURT. 

Second Civil Appeal No. 964 of 1922,. 

December 8, 1922. 

Present Mr. Justice Broadway. 
\VAU MUHAMMAD— Plaintiff- 

Appellant 

versus 

FATKH KHAN and another— Defend¬ 
ants— Respondents. 

Custom — Alienation — Necessity, presumption 

as to—Lapse of time—Question of proof . 

. A male proprietor is not entitled to anticipate 
necessity for an alienation; nor ccn such necessity 
be presumed. 

Khazan Singh v. Suhel Singh, S4 Jnd. Cas. 023; 
156 P. R. 191 u and Miran Bakhsh v. Gov.de Bam, 
13 Ind. Cas. 556; 89 P. W. R. 1912, followed. 

Mere lapse of time does not remove the 
need for proving necessity although it may render 
the quantum of proof comparatively small. 

Second appeal from the decree of the 
District Judge. Hosliarpui. dated the 19th 
January 1022. 

Mr. Mehr Chand, for the Appellant. 

Mr. B. N. Kapur, for the Respondents. 

JUDGMENT.— On the nth September 
1905, one Ali Bakhsh sold certain land 
to Fateh Khan for Rs. 1,20 <. Mutation 
was effected on the 7th July 1907. On 
the 21st June 1920, Wali Muhammad, 
son of Ali Bakhsh, instituted a sub for 
possession 01 the land sold alleging 
that it was ancestral ana that the sale had 
been effected without consideration and 
necessity. The venaee contested the suit 
pleaaing both consideration ana necessity, 
and Mso that the plaintiff was a major 
a* the date of the sale and by woro and act 
had waived his right to contest the transac¬ 
tion, and the suit was barred by time. 
•The Trial Court held that the plaintiff was 
a minor at the date of the sale and that 
the land was ancestral. The sale was then 
found to have been effected for consici era lion 
ana necessity, and the plaintiff's suit wrs 
dismissed without any discussion or decision 
of the remaining issues. The plaintiff pre¬ 
ferred an appeal to the District J udgeattack¬ 
ing the finding of the Munsif on the question 
of necessity. The consideration was 

maae up of the following items:_ 

(a) Due to the vendee on a previous 
mortgage, Rs. 200. (6) Due to Jemal 

Khan, previous mortgagee, R s . 330 . tc) 
To be taken in Jcth Sambat 1963, R s . 4oo . 
id) Registration and other expenses 

Rs. 24. te) Paid before the Sub-Registrar 
R3. 276. 


The learned District Judge has treated 
the case in what he terms “ 3 spirit of com¬ 
mon sense," and has found that it was 
difficult for the vendee to show after this 
lapse of time what the actual necessitv 
for the alienation was. He has not dis¬ 
cussed the items of Rs. 200 and Rs. 300, 
but apparently the arguments before him 
centeied round the items of Rs. 400 and 
Rs. 276. There appears to be no evidence 
whatever relating to the necessity for this 
sum of Rs. 400 wl ich was to be paid (and 
was apparently paid) on the 20th May 
1906. It l as been laid down in Khazan 
Singh v. Suhel Singh (1) that a male pro¬ 
prietor is not entitled to anticipate necessi¬ 
ties. The mere lapse of time c.oes not 
remove the need for proving necessity al¬ 
though it may render the quantum of 
proof comparatively small.- Qua these 
Rs. 400 tl eauthority cited above appears to 
me to be conclusive. Qua - the item of 
Rs. 276 there is no evidence on the record' 
from which necessity can be gathered. 
It certainly cannot be presumed- vide 
Miran Bakhsh v, Goude Ram 1 2 ). These 
circumstances appear to me to prove that 
the decision of the lower Appellate Court 
on the question of necessity is erroneous. 
Mr. B. N. Kapur for the respondent wished 
to go into the question of limitation but 
this point was specifically left undecided 
by the Trial Court and I am unable to see 
that there is any material on the record to 
enable me to come to any definite conclu¬ 
sion as to it. 

& 

I, therefore, accept this appeal and return 
the case to the Court of first instance for 
disposal of the remaining issues in the case, 
Costs in this Court will follow the event. 


W. e. a . Appeal accepted . 


(1) 54 Ind.; Cas, 923; 156 P. R. 1919, 

(2) . 13 Ind. Cas, 556; 89 P. W. R. 1912. 
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NRIPKNDRA NATS V. JHUMAK MANDER. 

PATNA HIGH COURT. 

Misecllaneous First Civil, Appeal 
No.-211 of 1922. 

March 12, 1923. 

Present: Mr. Justice Das and Mr. Justice 

Kulwaut Sahay. 

NRIPENDRA NATH CHATTERJI and 
others— Appellants 
versus 

JHUMAK MaNDER and others— 

Respondents. 

aS^ C JJ C ‘~ P £ P * r - bo °k— A PP‘al in execution 
proceedings—Papers to be printed. 

Where the question in appeal was whether a 
decree was capable of execution and the Registrar 

on f whli° If Ct thG de ^ ree ^ agreement 

WaS P aesed on the ground 

that they were not exhibited, though they 
formed part of the record: h } 

..****?• *}** decree should be printed in 

thev foS^l*r! X)0k V bu # a9 regards other papers, if 

Pa 5 l ° f the decrce * they should be 

printed, otherwise not. 

Application against an order of the Re- 
gistrar, dated the I6th February 1923. 

Messrs . Jagannath Prasad and Subal 
ChaUn Maznndar for the Appellants. 

for the Respondents, 
application is directed 
agaiiKt the order of the learned Registrar, 
dated the 16th of February 1923, decl ning 

Tl,e neUH U papers . in paper-book. 

Ihe petition upoir which the application 

Was mane adnutted that the“papers 

were not formaUy exhibited though the 

Court was requested to do so." It sets 

out the fact that, though these papers 

were not exhibited, the Court treated fl-e 

papers as part of the r e coro end has 

even mentioned those papers in its judg- 

ment. On these facts it was quite ini- ' 

possible for the learned Registrar to accede 

to the application of the applicant. 
But it now, appears that the papers 
which the petitioners want to be print¬ 
ed in the paper-book are, first, the decree 
passed by the Court and, secondly the 

the^or^ betweenthe Paities upon which 

mrt If f. 66 ,r aS PasSea and which forms 

order Of tv, 7 ee - Tl ‘? a PP eal i s trom an 
order of the learned Subordinate Tucige 

vfouslhat 0 r tC <he - aecree - Tt is 

COM an! l h<? Q6Cree )S part of fhe re- 
c °rd ana it w?s not necessary for the 

?n P ev.£ t0 '“I 61 * the dcSee formaHy 
” ! ‘ de ^' . whole question in 
?? pea !, .f* 11 ' whether the decree 
Is capiable of execution, That isthe 
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question which the learned Subor¬ 
dinate Judge has decideu anu the appel- 
lanl will contend in appeal thet the decree 
is in fact capable of execution. 

These facts were not placed before 
the learned Registrar and the result was 
that the learne! Registrar refused ti e 
application of the applicant. 

\\e direct that the decree be printed 
lr the paper-book. As regards the other 
papers, if they form part of the decree 
then they will be printed; if not, then they 
will not be printed. 

M * D * J* Order accordingly. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 465 of 1921. 
November 22, 1922. 

Present i— Mr. Justice Stuart. 

KANDHIYA and another- Defendants 

— Appellants 

versus 

Musammai RAJ RUP KUNWAR_ 

Plaintiff—Respondent 

si&s: * * •>•••—•■ £sz 

A H ndu widow's estate is not a life-estate nnr 

***** held “ trust for reversioners 'The 

t^ d rv ep i r “ ent ? the ***** and has the power 
reversioner t T^e^thT aHen^rions^^Lide 

Ssssra %~ - * 

reversioner for the ejectment of the alienee. 7 

Dictr5j%f*T a F pea l, against a decree of the 
Decembe J r U ^ 2 e 0 , BenareS - dated the * 3 * 

M r ' V erm «- for the Appellants. 
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hemangini BASSI V. BHAGwATI SUNDARI DA SSI. 


JUDGMENT. —The facts of the suit out 
of which this appeal arises are as follows: 
A certain lady, called Aswameah Kuer, had 
what appears to have been a Hindu widow’s 
estate in a certain village. She gave 
perpetual lease of certain plots to one 
Gopal. Under this perpetual lease Gopal 
l ad power to transfer his rights. The plots 
were agricultural land. After the lady’s 
death Gopal transferred these plots to 
Kandhaiya and Gawal, defen ants-appel- 
lants. The lady was succ- eded bv the 
present plaintiff-respondent, Musammat Raj 
Rup Kvnwar. 

The defendants-appellants constructed 
a house upon these plots and planted trees. 
The plaintiff-respondent sued to eject them 
under sections 57 > ^3 (&)• The Assistant 
Collector permitted the ejectment subject 
to a proviso that if the defendants paid 
Rs. 50 compensation and removed the house 
and trees they should be pemitted to 
retain possession. The learned District 
Juage in appeal set aside the latter portion 
of the oraer and decreed unconditional 
ejectment. The defendants appeal here. 

The plea taken on their behalf must, I 
think, succeed. The suit, as brought, was 
prematuie. There is nothing to stow that 
the lady who granted the permanent lease 
had an estate other than a Hinciu widow's 
es^ale in the property in question. It 
appears to have been found by the learned 
District Judge Hut she had such widow's 
estate. Now that estate is not r. life- 
estate, and it is not an estate held in trust 
for reveisioners. She represented the eslate 
and had power to make alienations subject 
to the right of the reversioners to have 
those alienations set saside if they were 
found to be either not for lej.al necessity 
or not for the benefit of the estate, but until 
such alienations are set aside they do not 
cease to be operative. The defendants- 
appelk nts are in the same position as Gopal 
end it was necessary for the plaintiff- 
respondent to set aside tl e alienation 
which the lauy had made in favour of Gopal 
as precedent to instituting a suit for the 
ejectment of the defendants-appellants 
through the Revenue Courts. I, therefore, 
allow this appeal and direct that the suit 
of the plaintiff-respondent be dismissed. 
The plaintiff-respondent will pay his own 

costs and thostof thtdefeud?cts-app«Uant* 


in all Courts. These costs will includ* 
in this Court fees on the higher scale, 
w. c. a. Appeal allowed. 


CALCUTTA HIGH COURT. 

Appeal from Order No. 9 of 1921. 
Civil, Rules Nos. 49 and 140 of 192X 
AND No. 593 M. OF 1922. 

Februaiy 8, 1923. 

Present: —Mr. Justi e C. C. Ghose and 

Mr. Justice Panton. 
HEMANGINI DASSI and others— 
Plaintiffs—Appellants 


versus 

BHAGWATI SUNDARI DASSI and 

others— Defendants—Respondents. 

Minor—Compromise on behalf of minor — Court, 
duty of—Opinion of next friend or guardian, whe¬ 
ther can be ignored—Guardian acting improperly 
— Procedure . 

It is settled law that, although the Court can 
and must approve of a compromise on behalf of 
infants, it cannot and will not force one upon 
them against the opinion of their next friend of 
guardian ad litem in the action, [p. 685, col. 2.] 

In re Birchall, Wilson v. Birchall, (1882) 16 Cln 
D. 41; 44 L. T. 113; 29 W. R. 27, followed. 

If the Court finds that a guardian or nex 
friend is acting improperly and against the in¬ 
fant’s interests in refusing to assent to an arrange¬ 
ment which appears clearly beneficial to them, 
steps may be taken to remove him and substi¬ 
tute some other person, [p. 685, col. 2] 

Appeal against the order of the Subordi¬ 
nate Judge of Rajshahi, dated the 

15th of December 1920. 

Babus D. N. Chakrabarty and Jatmdra 
Mohan Chowdhury, for the Appellants. 

Babus Mohendra Nath Roy and Phanindrq 
Lai Moitra, for the Respondents. 

JUDGMENT. —The facts which have given 
rise to this appeal«. nd to tl: e connected Rules, 
shortly stated, are as follow s:-OneMonmohan 
Das, who was possessed of considerable 
properties both moveable and immoveable 
died 01, the 2nd March 1908 leaving him 
surviving his two widows, Hemangini Dassi 
and Bhagbatti Sundari Dassi, and a son, 
alleged to be of unsound mind, named Gobmd 
Chand Dassby the said Srimti Bhagbati 
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Sundari Dassi, a deceased daughter's 
son and two unmaiiie dang ttrs named 
Hanibala and Khudibala by the said Bhag- 
bati Sundari and Hemangini respectively. 
Tie said Kliudibala died unmarried some¬ 
time in 1320 B. S. Gobind Chand Dass died 
on the loth Apiil 1908 without any issue 
leaving him surviving his widow Srimatl 
Bundeswari Dassi. Manmohan Das left 
a 'A ill by which he appointed six executors 
and the Will directed that, in the event 01 
there being difference of opinion between 
ti.e executors in respect of any matter relat¬ 
ing to the estate of the testator, the 
opinion of the majority should pievail. 
Application having been made by the said 
six executors for Probate of the said 
Will, the said two widows intervened and 
applied to be appointed as executrixes 
on the ground tliat they had been appoint¬ 
ed impliedly so under the said Will. On 
the i8tt January 1909, Probate of the said 
Will was granted by the District Judge of 
Rajshahi to the said six executors and to 
the said two widows. Sometime in 1912—13 
two out of the said six executors died 
and thereafter the estate was administered 
by the surviving executors and b> the two 
widows. In 1319 Hanibala was married 
to one I*alit Moh?n Podder and a dispute 
subsequently aiose between the two widow’s 
regarding the adoption of a boy named 
Shyamapada Das ?s a son to the testator. 
I his dispute was compromised some time 
in Ashar 1325, w r hen it was settled 
between the parties that the accumulations 
of the income of the estate amounting 
t° Rs. 77,000 should be divideo between 
the two widows, Hanibala and the grandson 
(Sachiudra) of tne testatoi in certain propor¬ 
tions and that Hemangini Dassi should exe¬ 
cute an ekrar i n favour of h e r co-widow 
acknowledging the validity of the adcp- 
tion by fer of tie said Sl'yamapada Das. 
In Kartick 1325 the adopted son Shyama¬ 
pada Das died. In 1919 Hemangini 
Dassi who had 1 }t been paid her portion 
of the sa:d accumulations instituted a suit 
* ng Suit Ho. 361 of 1919, for construction 
0 the said Will and for administration of 
the estate of the said testator. The defend¬ 
ants in that suit w’ere no less than fourteen 
in number, t.e. t the four surviving original 
executors and certain other parties, the 


relationship between whom appears from 
the following geneological table : — 


MOHAN DAS 


Bhagabatl, 
(defendant No. 1) 


Hemangini, 

plaintiff. 


Goblnda 

Das. 


Jogmaya. Nanibala Sachi Moh an la 1 
defendant Sundari adopted* 
No. 6. (died) son 

defendant 

No. r a. 


Budheswari, 
defendant 
No. 6. 


Madan 

Mohan, 

defendant 

No. 3. 


Dalit 
Mohan, 
defendant 
No. 12. 


Sachlndra Nath, 
defendant No. 9. 


Dhirendra Nath, 
defendant No. 10. 

On the 16th September 1920, the plaintiff 
Hemangini, filed a petition prayng that the 
suit may be disposed of ii ' accordance 
with certain terms of compromise arrived 
at between her of the one part and three 
of the executors, namely, defendants Hos. 
2, 4 and 5 of ti e otler part. One of the 
terms of the said compromise w*as that 
a sum of Rs. 24,500 should be paid out of 
the estate of the said testator to H man- 
gini in accordance wdth the terms of Settle¬ 
ment of Ashar 1325. Along with this petition 

of compromise, an affidavit by one Rakhal 
Chandia Das w r as filed in which it was point¬ 
ed out that although the proposed compro¬ 
mise was beneficial to the infant defendant 

Ho. 14 the defendant No. 1 as the guardian 

ad litem of the said infant had refused 
to give her consent to the said settlement 
and that i n the circumstances it was neces¬ 
sary that defendant Ho. 1 should be remov¬ 
ed and another person, namely, one Girish 
Chandra Das,the natural father of the infant 
shou d be appointed guardian ad litem 

RWWi °n the de i^ da ^ *°- 1 Srimatl 
Bbagbati Dassi. The defendant Ho. 14 

it may be noted here, was adopted as a 

son by S> imaii Bhagbati after the death 

ox Shyamapada Das who^has been referred 

to above. On the 18th September 1920 

the said Girish Chandra Das filed a petition 
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praying that he may be appointed guardian 
ad litem of the minor defencant ho. 14 
in place of Srimat\ Bhagbati. By the 
terms of the proposed compromise the 
junior widow, t.e., the plaintiff, relinquished- 
all claims to the estate of the said testatoi 
and admitted the validity of the second 
adoption recognising the minor adopted 
son of the senior widow namely, the defend- 
ant No. 14, as the sole heir to the said estate; 
but these adm ssions and the withdrawal 
were made conditional on the payment 
to the plaintiff of the said sum of Rs. 24,500. 
The applications referied to above were 
vigorous^ contested by the other widow 
Sreematl Bhagbati and the dissenting exe¬ 
cutor Madan Mohan Das before the Subordi¬ 
nate Judge before whom the adm'nistra- 
tion suit was pending; but, meanwhile, a 
separate application had been brought 
by the plaintiff before the District Judge 
for permission to comp*omise the said suit 
in terms of the draft petition of the com¬ 
promise filed belore the Subordinate Judge 
and for sanction to the payment of 
Rs. 24,500 out of the said estate to the 
plaintiff. The District Judge called 
for a report from the Subordinate Judge. 
The latter reported on the 7th October 
1920, that the petition of compromise 
should be approver) of by the Couit ; 
but in disposing of the application filed 
by the plaintiff he lecorded th? follow¬ 
ing order on the 7th October 1920 
in the order-sheet of the said Suit No. 361 
of 1919:—•“ An application has been made 
before the District Judge for permission 
to compromise tlis suit according to the 
draft Sole 7 iania filed before me and f >r 
sanction foi the payment of Rs. 24,500 
to the plaintiff. The District Judge has 
called for my report which will be submitted 
to-morrow. It is not desirable and proper 
that final orders should be passed by this 
Court in the matter until the application 
pending bef >re the District Judge is dis¬ 
posed of. It is necessary that the matter 
should be re-considered in the light of the 
01 der passed by the District Judge. Plaint¬ 
iff is directed to file a certified copy of the 
District Judges order. Put up on the 
29th November 1920 for further hearing.'* 

It appears that the learned District Judge 
after perusing the report of the learned 


Subordinate Judge, expressel himself in the 
following manner on the 8th Octcber 1920 
against the acceptance of thecompromise:^- 
“Circumspection is very nee essary owirg 
to the charges of maladministration urged 
by the junior widow herself as plaintiff. 
I also do not feel safe ir expressing approval 
of the terras—the payment oi Rs. 24,500 
for which a somewhat dictatorial demand 
is made, such that it looks as if this were 
the raison d'etre of the Solenama. The 
questionably advisable payment of 
Rs. 24,500 will not save the estate from 
litigation and the safest course is to seek 
for a surer basis in the determination of 
the administration suit in regular course/ 1 
Thereafter, a fresh application tc compromise 
the suit on the terms which had already 
beer, mentioned to the Court was filed 
before the learned Subordinate Judge on 
the 4th December 1920, on behalf of the 
plaintiff and defendants Nos. 2, 4 and 5, 
containing, among others, the following 
prayers:—“ That an order may be passed 
that the defendant No. I may be removed 
from the guradianship of the minor defend¬ 
ant No. 14 in connection with this suit for 
the reason of her offering opposition to the 
amjcable settlement against the interest 
of the said minor defendant No. 14, and 
that the aforenamed Girish Chandra Das, 
the ratural father of the minor defendant 
No. 14, may be appointed his guardian 
ad litem." 

On the 15th December 1920, the Sub¬ 
ordinate Judge, by his order of that date, 
held that there were not sufficient grounds 
for the removal ol defendant No. 1 and for 
the appointment of Girish Chandra Das 
as guardian ad litem oi defendant No. 14 in 
plat rt of defendant No. 1. He further held 
that, inasmucl as a second suit tor adminis¬ 
tration ox the said estate had ahead} been 
commenced by the defendant Nj. i on 
behalf of herself and as next freind of 1 er 
a.loj ted son and by the dissenting executor, 
the proposed compromise even if given 
effect to, would not end the litigation re¬ 
lating to the estate and he -accordingly 
dismissed the plaintiff's application. 
Against this last mentioned order, the pre? 
sent appeal from Original Order, has been 
preferred by the plaintiffs and the defend¬ 
ants Nos, 2, 4 and 5. Tie Civil Rule No, 
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40 of 1921 is directed against the order 
ofthe District Judge, dated the 9th October 
1920, refusing permission to make over 
War Bonds of the value of Rs. 15,000 
to the plaintiff in part satisfaction of her 
claim for Rs. 24,500. The Civil Rule No. 
140 of 1921 which was obtained by defend¬ 
ant No. 10, who is the husband of the said 
Nanibala, is directed against Order No. 1 78 
in the order-sheet dated the 15th December 
1920 by which the names of defendants 
Nos. 10 and 12 were expunged from the 
record of Suit No. 361 of 1919. lastly, 
the Civil Rule Nu. 593 M of 1922 was ob¬ 
tained by the defendant No. r Sreemati 
Bhagbati Dassi colling upon the plaintiff 
and the said defendants Nos. 2, 4 and 5 
to show cause why a Receiver should not 
be appointed of the estate of the said 
testator pending the hearing of the said 
appeal from the Original Order No. 9 
of 1921. 

On behalf of the plaintiff and the defend¬ 
ants Nos. 2,4 and 5, who are the appellants 
.before us, it has been contended, in the first 
place, that the findings of the Court below 
are inconsistent with its own findings con¬ 
tained in the report submitted to the Dis¬ 
trict Judge on the 7th October 1920, and, in 
the second place that the Court below 
ought to have held on the facts on the 
record that the defendant No. 1 was acting 
fraudulently in opposing the said com* 
romise and that accordingly the Court 
elow should have aemoved the defend¬ 
ant No. 1 from the guradianship of the 
infant defendant and should have appoint¬ 
ed Girish Chandra Das or some other per¬ 
son as guardian ad litemoi theinfant defend- 
P^ ace °f the defendant No. 1. 

As regards the first contention, we do 
not think that the learned Subordinate 
Judge was precluded from re-considering 
the matter by reason of what he had said 
in his report to the learned District Judge 
on the 7th October 1920. There may, 
perhaps, be room for criticism as regards 
the terms of the order made by the District 
.Judge ou the 8th October 1920 ; but it 
iajst be remembered that that order wa> 
invited by the-applicants themselves on 
tnetr application made to the District Judge; 
There may also, perhaps, be room for cri¬ 
ticism of the teims in which the order 


of the 7th October 1920 was expressed by 
the learned Subordinate Judge ; but, after 
all said and done, what was there on the 
record which tied down the learned Sub¬ 
ordinate Judge to the opinion which 
he had expressed in his report to the learn¬ 
ed District Judge ? It was, no doubt, irri¬ 
tating to the appellants when they lound 
that in his final order, dated the 15th Decem¬ 
ber 1920, the learned Subordinate Judge had 
expressed an opinion contrary to that con¬ 
tained in his report to the learned District 
Judge, but, in law anc o 1 the facts of this 
case, the learned Subordinate Judge was 
free to change his opinion as often as he 
liked until he had definitely mare a final 
order, which, as will be seen from the ab^ve 
was not male till the 15th December ig 2o [ 
There is, theieloie, no substance in the 

appellant’s first ( ontention an ! it according.' 
fails. 

As regards the secoixd contention, it i.i 
settled law that although the Court can 
and must approve of a compromise on behah 
of infants,it cannct and will not force one 
upon tlem against th e opinion ol their ne xt 
freir d or guardia. ad litem in the action. In 
the case of In re Birchall, Wilson v. Birchatl 
(1) (where Jessel, M. R., stated the pxacticf 
adopted by himself and his predecessor 
Lor l Ronr.lly, to. R.) it was definitely ruled 
that no compromise can be enforced upon 
infants against the opinion of their guaidi.ji 
or next friend. No doubt, if the Court 
found that a guardian or next freind was 
acting improperly and ..gainst the infant's 
interest m refusing to assent to an arrange¬ 
ment which appeared clearly benefi ial to 
tlem, steps might be taken to remove him 
and substitute some other person. These 
being the principles to be b 0 r ae ir mind 
can it be said in this case that the action 
of the leaded Subordinate Judge in refusing 
to remove the defendant No. 1 and in refus- 
lng to appoint Girish Chandra Das i n place 
ot t le defendant No. 1 is unsustainable ? 
We have anxiously considered the whole 
of the record and we have come to the con¬ 
clusion that it is impossible f 0 r us to say 
at this stage of the litigation, that the terms 
of the proposed compromise are so entirely 

(1) (1882) 16 Ch. D. 41] 44 I4. T. 113; 29 W|. 

27. 
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for the benefit of the minor that no further 
enquiry should be made into the validity 
of the plaintiff’s claim for Rs. 24,500 and 
that she should straight away get a decree 
for Rs. 24,500 to be paid out of the estate 
of the testator, hurt her, as has been point¬ 
ed out by the lower Court, this compromise, 
even if given effect to, will not end the liti¬ 
gation relating to the estate of the said 
testator, lor important questions,of construc¬ 
tion of the Will of the said testator have 
been raised and, whether in this suit or 
in the suit started by the defendant No. 1, 
they will have to be determined by the 
Court. It is said, however, that the second 
suit for administration at the instance of 
the defendant No. 1 is a mala fide suit and 
has been instituted only with a view to pre¬ 
vent the compromise, referred to above, 
being sanctiored by the Court. It is suffi¬ 
cient for us to observe that allegation 
is not proof and that on the materials 
on the record at this sta;e it is difficult 
to express an opinion on the merits of this 
accusation. We have not seen the Will 
of the testator, nor have we heard any 
argument before us as regards the rights 
of the various parties in this case in and 
to the estate of the said testator : the 
matters alleged by the plaintiff in para¬ 
graphs 9 t) 13 of her plaint clearly call for 
investigation: we have no materials before 
us which enable us to say that an enquiry 
into these matters should now be burked 
and the disputes adjusted in the manner 
proposed by the plaintiff. For these reasons; 
in our opinion, the second contention 
is equally untenable. The appeal from 
Original Order No. 9 mist, therefore, be dis¬ 
missed. With it must also fail Civil Rule 
No. 49 of 1921. As regards Civil Rule j\o~ 
593-M of 1922 no orders are now necessary.' 
As regards Civil Rule No. 140 of 1921 the 
order complained of was one under O 
I, r. 10, Civil Procedure Code, and, in our 
opinion, it does not come within the purview 
of section 115, Civil Procedure Code. The 
result, tl erefore, is that appeal from Original 
Order is dismissed with costs which we assess 
at five gold mohurs. There will be no order 
for costs as regards Civil Rule j\ 0 . 49 0 : 
1921 and Civil Rule No. 593 -M of 1922. The 
Civil Rule No. 140 of 1921 is discharged with 
costs which we assess at two gold mohurs . 

9. c. ii.&k.s.d. Appeal dismissed . 




ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1626 op 1920. 

M- u July 4 > 1922. 

• Present:— Mr. Justice Stuart. 
BADRI_ PRASAD— Defendant — 

Appellant 

versus 

RAJ KUNWAR— Plaintiff- 
Res iOND ent. 

Construction of document —•* Construction, " 
meaning of—Second appeal — Decisio 7 i as to meaning 
of words, whether can he challenged in second ap¬ 
peal. 

The expression "construction", as applied to 
a document, includes, first, the me anin g of the 
words used in the document \ and, secondly, 
their legal effect, or the effect which is to be given 
to them. The former is, in all cases, a question 
of fact, while the latter is a question of law. 

Chatenay v. Brazilian Submarine Telegraph 
Co., (1891) 1 Q. B. 79 at p. 85; 60 E. J. Q. B. 2 95 J 
63 E. T. 739; 39 W. R. 65, relied on. 

A decision, therefore, as to the meaning of 
words, and apart from their legal effect, used in 
a mortgage-deed describing the property transferred 
cannot be challenged in second appeal. 

Second appeal against the decree of 
the Subordinate Judge, Moradabad, 
dated the 6th July 1920. 

Mr. Durga Prasad, for the Appellant. 

Mr. P. L. Banerjee, for the Respondent. 

JUDGMENT.—This appeal arises out 
of a suit for a declaration brought by a 
venjee of property at a sale in execution 
of a decree that the property in question 
was not covered by a certain mortgages 
Tne Courts below have found that the mort¬ 
gage in queslion did not affect that property 
and that the property could not be and 
has not been transferred by a sale in execu¬ 
tion of a decree obtained upon that mort¬ 
gage. The appeal questions that decision* 
It appears to me that such a point cannot 
be raised in second appeal, for the plea 
challenges a question of fact. It challenges 
the decision as to the meaning^ of the 
words used in the mortgage describing the 
property transferred. It does not challenge 
the legal effect of the words. I need only 
refer to the decision of Eindley, L. J.. in 
Chatenay v. Brazilian Submarine Tele¬ 
graph Co. It): “Tne expression ‘con true- 
tion,’ as applied to a document, at c.ll events 
as used by English lawyers, includes two 


(x) (1891) 1 Q. B. 79 at p. 851 60 M J* & 
2 95) 63 U. T, 739) 39 ^ 
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things: first, the meaning ol the words; 
and ; secondly, their legal effect, or the 
effect which is to be given to them. The 
meaning (of the words I take to be a ques¬ 
tion of fact in *11 cases, whether we are 
dealing with a poem or a legal document. 
The effect of the words is a question of law." 

I, therefore, consider that, on the findings 
of the Courts below, the appeal must fail. 
I dismiss it with costs, which include fees 
on the higher scale. 


w. c. A. Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civxt appeai, no. 273-B of 1921. 
_ ■ „ August 14, 1923. 

^ Present:—Mx. Kotval, A. J. C. *4 
ZUGLAI— 'Defendant is o. 1 — appei,i,ant 

versus 

RATan and others—Defendants isos. 2 

AND 3 AND PlfAINT FF—-RESPONDENTS. 
Construction of document—Will or gift. 

A document which was throughout called a Will 
began by reciting that the executor’s death was 
drawing near and he was too weak to go to the 
Office of the Sub-Registrar and that, there¬ 
fore, he executed the Will in presence of the Pan - 
ches. It also recited : " While I am alive out 

of the entire lands mentioned in this Will I have 
given forthwith half to my younger brother:” 
Held, that the words " While I am alive’* 

411 j ** did not imply a gift in praesenti 

and that the document was a Will. fp. 688, 
eoL a.] ** * 

Appeal from the decree of the Additional 
District Judge, Amraoti, in Civil Appeal 
fto. 43 of 1921. 

Mr. R. R' Jaiwant, for the Appellant. 
Messrs. 8 . C. D. Chaudhury and M. R. 
Dixit, for the Respondent. 

J UDGMENT. —The plaintiff’s claim is 
based on the allegation tnat bis brother 
Tukaram, who died on the 31st August 
l 9 i 7 i had given to him the property in 


suit which consists of a joint half share 
in some fields and a house by a deed of 
gift on the 24th August 1917, and that 

when he went to take possession in 
April 1918 the detendants obstruct¬ 
ed him and did rot deliver possession 
to him. Tlie plaintiff claims joint 
possession. The defendants are the widow 
of Tukaram and her lessees. Def 1 dant 
No. 1, the widow, pleaded tha*: Tukaram 
was lying unconscious for 15 davs before 
his death; that lie did not execute the al¬ 
leged deed ol gift; that the deed itself 
states that it is a Will and that it is not 
properly registered and is, therefore, void. 
The document purports to be endorsed by 
the widow and, in view of this fact, she plead¬ 
ed that her thumb-mark was forcibly taken 
by the plaintiff on a piece of paper a 
fevv days before Tukaram s death and the 
Will is probably written on that paper. 
Defendants Nos. 2 and 3, who are lessees 
for a year only, adopted the defence of de¬ 
fendant No. 1. In reply, the plaintiff pleaded 
on the loth September 1919 that the do¬ 
cument was validly registered and w*as 
a gift as possession was immediately 
to be taken and given. On the 23rd March 
1920 the plaintiff pleaded that the trans¬ 
action was intended by Tukaram and under¬ 
stood by the plaintiff to be a Will but 
that, when the document was presented 
to the Sub-Registrar, he construed it as a 
gift and charged stamp-duty and penal¬ 
ty. Therefore, the defendants pleaded 
that it was a gift-de.d. It was admitted 
that it was the intention of Tukaram to 
give possession and this is what was ex¬ 
posed in the document bv the words 
miyajala lagalich dtli (I have given him 
forthwith) it was pleaded that some 
of the fields which were in possession 
of Bataidars could not be given into the 
plaintiff’s possession physically and that 
Tukaram neither told the plaintiff to take 
possession immediately nor to recover 
^*"ops an<l re^t from the lessees nor were 
the tenants sent for. further on, the 
plaintiff pleaded that two or taree days 
after the deed was executed Tukaram 
told the plaintiff to take rent and crops 
and possession and that both Tukaram 
and plaintiff thought at the time of the 

execution of the deed that the direction 
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about the immediate delivery of possession 
would not change a Will into a gift. The 
defendant then admitted that the deed was 
a gift-deed as it transferred immediate 
ownership to the plaintiff. They also ad¬ 
mitted that the property was in posses¬ 
sion of lessees as alleged by the plaintiff 
and that another field No. 25 was also 
in possession of a lessee. 

The Trial Court found that Tukaram 
executed the document in favour of tie 
plaintiff Miroti while in his senses, and 
that defendant No. is t’umb-mark 
was not taken forcibly on a blank paper 
but that she attested the document 
with full knowledge of its contents. It 
held that as the document was register¬ 
ed after Tukaratn's death in the absence 
of his legal representative Zuglai, defendant 
No. i, and on a false representation by 
the plaintiff that he was himself Tukaratn’s 
representative and on his admission of 
the execution by Tukaram the registra¬ 
tion was invalid and the deed void 
as a gift-deed. It also held that the gift, 
if any, not being completed by delivery 
of such possession as was possible under 
the circumstances was void. However, 
the Trial Court held that the document 
was really a Will and did not require regis¬ 
tration and decreed the plaintiff’s claim. 
The lower Appellate Court held that the 
document was a Will duly executed b\ 
Tukaram while in his proper senses. It 
further held that, even if the document 
was a gift-deed, the registration was valid 
since the plaintiff as the assignee of Ti ka- 
ram was the proper person to admit 
execution of the document. It confirmed 
the Trial Court’s dtcree. Defendant 
No. 1 appeals. 

The only point argued in appeal is, that 
the document isagift-dted and is invalid 
for want of proper registration. 

There can be no doubt that the docu¬ 
ment is badly worded and the pleadings 
on behalf of the plaintiff have furnish¬ 
ed ground for arguing that it is a gift. 
The plaintiff has explained how he came, 
to call the document a gift. He himself., 
was uncertain as to whether it will be 
construed as a Will in his favour and has 
made apparently disingenuous pleas which 
might support a gift in case it was held that 
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the document was a gift-deed. I am not pre¬ 
pared to lay much stress on this fact. On 
v - e whole, it appears tf at the docunieAt 
was meant to be a Will and not a gift-dee d. 
It is t.rotighout called a Will. It begins 
by reciting that the executant's death 
is drawing near and that he l:as grown 
very weak and is unable to go to the office 
of the Sub-Registrar, and that, therefore, 
he executes the Will in presence of the 
Panchas. These recitals indicate that 
the testator was thinking of how his ptcp- 
erty was to be disposed of after his death 
and of the way in which it could be dis¬ 
posed validly without having to go to the 
Sub-Registrar. Stress is laid on the pas¬ 
sage translated “While I am alive out 
of the entire land mentioned in this Will 
I have given forthwith (lagaUch dill) half 
to my younger brother Maroti.” I do not 
think that the use of the words “While I 
am alive ” (ml jiwant asta) and “forthwith*. 
(lagalich) imply a gift in prcesenti. Read¬ 
ing the document as a whole, the words 
seem to be used not to imply that the 
transfer was made at the very time 
but to show that by the very document 
that was being executed the property was 
to go to the plaintiff. Agreeing with the 
lower Courts that the document is a Will; 

I dismiss this appeal, but in view of the un¬ 
sat sf act ory way in which the plaintiff 
made his pleas I direct that the parties 
pay their costs throughout as incurred. 


g. r. d. & w. c. a. Appeal dismissed . 
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DARAZ V. EMPBROR. 

LAHORE HIGH COURT. 

Criminal appeal No. 869 of 1922. 

December 22, 1922. 

Present: —■Mr. Justice Scott-Smith ana 
Mr. Justice Zafar Ali. 

DARAZ— Convict—Appellant 

versus 

EMPERO R— Respondent. 

Penal Code ( Act XL V of i860), ss. 300, 304 
—-Culpable homicide, when murder. 

Culpable homicide is not murder unless the 
act by which the death is caused is done with the 
intention stated in one or more of the clauses 
of section 300. * Where the question is, whether 
the injuries caused are sufficient in the ordinary 
course of nature to cause death, the nature of the 
weapon used and of t.ie injuries caused must be 
taken into consideration, [p. 690, tol. i.J 
^Accused assaulted the deceased and inflicted 
no less than fifty injuries, but no blow was inflicted 
on any vital part with sufficient violence to cause 
serious damage, such as fracture of the skull; 

Held, that the case fell under the second clause 
of section 304 of the Penal Code, [p 691,001. i.J 

Criminal appeal from a 1 or u er of tne 
Sessions Juuge, Jhelum, dated the 31st 
July 1922. 

M . Niaz Muhammad, for the Appellant. 

Mr. Des Raj Sawhn y, for tne Respondent. 

JUDGMENT.—-Tne two brothers, Dar&z, 
appellant, and Buta, were charged un^er 
section 302, Innian Penal Code, with the 
murder of their third brother Niaz, and 
on trial in the Court of Session at Rawal¬ 
pindi, tne former was convicte ; an. sentenc¬ 
ed to transportation for life, w.*ile t u e latter 
was acquitted or murder but convicted of 
simple nurt under section 323, In .ian Penal 
Co .e, and. sentenced to rigorous imprison¬ 
ment for six months. He nas not appealed. 

Taat tne appellant attacked Niaz ana 
caused injuries to nim is not aeniei before 
us, nor is tnere any contest witn regard 
to tne main facts as tuey appear in tne 
account of tne assault given by tue prosecu¬ 
tion witnesses. It is, tnerefore, not neces¬ 
sary to state these facts at ^reat length 
and we summarise tnem as below,— 

Some tnree years before tne event, the 
two convicts, Buta and Daraz, purcuased 
48 kznals of land for As. 2,500 and uaa it 
mutated in their names. Niaz was at that 
time in service out of the village, but 
claimed to have remitted to his brotners 
his quota of cue parenase-money. He left 
service ani came back to nis village anl 
had been cultivatin' tne lanl for about 
one year jointly with his brother Buta 

44 
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when Daraz, who had for the whole of this 
year been a b ent in Rawalpindi, came back 
at tj.e ..arvest time, only eight (.ays 1 c ore 
tne fateful (.ay. On tnat day, wnienwas 
the 8th May last, the tnree brothers with 
their wives, mother and farm labourer 
Raushan, were at their threshing floor in the 
lan - in question, at 11 a. ah. Wutat had 
already been threshed and was lying there. 
Dara^ claimed bis share and wanted to have 
it divined there and then. Niaz demurred 
to it saying that it should be carried home 
an 1 ciividej tliere am not before Us name 
was entered in the revenue papers as a co¬ 
owner of tue lan •. This leu to an i lten a- 
tion ani assault upon Niaz by Dara*. and 
Bata. Niaz was fe le a to the ground and 
given a prolonged beating b> Daraz with 
a munglt or cu .gel. His mother a ul the 
farm labourer Raushan ana Fazal Ilal i 
Mochi, wiio had come up, en.eavoured 
to rescue him but in vain. Tnen his wife, 
Musammat Fatto, fled towards ti.e village 
for help. On the way she met ti.e Patwari 
and toll him that her husband was being 
beaten by his brothers. On reading the 
v lage she g ve inf.-rm tio . t M sa ib 
Khan, lambardar, who at once rode to the 
spot where he found Niaz and his mother 
both lying injured. Tue eye-witnesses were 
Musammat Fatto, wiaow of the deceased, 
Musammat Karam Bibi, the mother of the 
t.iree biot; er^, Rausnan, ti eir farm abouter, 
and Fazal Ilaii Mochi (P.Ws. N s. 3 to 6) who 
ueposed to tne facts state., above. Full her, 
tnere was tue evidence of tne Patwari wlo 
procee e l to tue spot immediately ana on 
arrival tnere fount Niaz lying on the ground. 
He called to nim ani enquired what had 
bappenei to nim. It was with difficulty 
taat he repliel tnat he had, been beaten 
by t is brotners. Tney, too, were still 
there with their wives and mothers. 

As there could be no more trustworthy 
and reliable witness than ihe mother of 
the appellant who depose . that Niaz was 
killed by him ani ss tue appellant himself 
stated that the fight took place between 
him an l the ueceased ena that Buta did not 
take part in it, the learned Counsel aid not 
think it proper to contest the fact that Niaz 
was killel by Daraz and confined his argu 
meats to sao.ving tnat tne offence com 
mittea was not murder and that the sentence 
was excessive. 
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The learned Sessions Judge foimu that 
he assault was absolutely unpremec ilat- 

oh tl,ele Was a su dden quarrel 

and that the deceased was attacl^ and 

beaten in the r.eat of passion ana that there 
was no intention to cause death," but 
convicted the appellant of murder, arguing 
that any person who beats another so 
mercilessly and with such utter disregard 
tor the consequences must be deemed to 
have haa the knowledge that death was 
likely to result from the effects of the in¬ 
juries caused by him, and to have inflicted 
them with the intention set out in clauses 
secondly and thirdly of section 300, In, ian 
Penal Code But even if, as helo bv 
the learned Sessions Juage, the appellant 
had the knowledge that death was likely 
to result from the effects of the injuries 
caused by him, he was guilty not of murder 

but of culpable homicide only. Accor t ing to 
clause (2) o. section 99, Inaian Penai Co, e 
whoever causes ueath by doing an act 
with the intention of causing such boc.ilv 

f? Ury « 3S 1S llkely to cause death commits 

° 1 . J cul P able homicide, and 
culpable homicide is not murder unless 
the act by which the death is cause Q is 
aone with the intention staled in one or 
more of the four clauses of section 300. 
Th^e four clauses are to be interpreted 
in the ligb t Oi the four illustrations appent ea 
to it—one for each clause. Now, if clause 
(2) be read with illustration (b) it becomes 
elea 1 that it does not apply unless ti e 

f - hat tl e Particular person 
injurtd is likely either from peculi. rity of 

constitution 0 r immature age or oti er 

special circumstances to be killed by an 

„ wh 'f w ° uld aot « inarily cause 
C ' 1 . ai J se fy uoes not apply unless 
the bouhy injury internet, to te inflictec 
Is sufficient in the ordinary course 

o cause ueath, and illustration (c\ si one 
what sort of injury is su fficient fn tj e or T 
«rv course of nature to cause death 

swor, -cut or club-woun„ sufficient use 
thee eath of ?. man in 11 e nr, ' UB * 

nature " Therefore, the 

SS r r e 

to cause death. To answer tHs °we“ 1 lnie 
to take into comiceration the nature^ 

(1) the weapon used and (2) ti e ininri© 
caiiaecH Unfortunately, the wtfebt c J f the 


INDIAN CASBI 


tmi 


weapon was not ascertained and proved 

as it ought to have been, and we are, there) 

tS.?' t0 Jucige exactly the effect 

witli Which it would be used, though we 

know the effect that it actually produced. 
I it was so light that even i used with suffi¬ 
cient violence, no lethrl blow could be 
inflicteu with it, it woulu follow that it 

m , f0 glVe a thTssl - in S *na not to 
inflict fatal or cangerous injuries In tHs 

connection, we may incite t, e attention of 

the leaine u Sessions Juc.ge to tl.e Rules 

an! Or c .er of the Chief Court, Volume II, 

paragraph 33, according to 
which the weight of the weapon ought to 
have been proved. 

As regards the injuries, they were numer¬ 
ous accoraing to the evidence 01 the medical 
witness who ma^e tl e post mortem examina¬ 
tion, but were all simple with the excep- 
lion of three which were fracture of (i) the 
right eightJi rib, (2) right ulna bone ana 
( 3 ) fourth metacarpal bone. “TLe cause 
of oeath was shock irom multiple injuries 
pn various parts of the body." These 
injuries were described under 27 heads. 
Among the simple hurts there were three 

j | • , 7 s, one on the head am one 

on the right shin, a tooth bite and two 
punctures. The rest were all contusions 
but some were so large as to in, icate that 
each was l e result of several blows, for 
instance the following :— 

No. 16 a broau contusion on the right 
buttock 6 " by 3J*. 

Mo. 19 c contusion 8 " by, 5* on the back 
of the right upper arm, 

Mo. 27 a bioau contusion on the back 
I2 # by 9*. 


These in uries show that the number of 
blows given were not less than 50, tut no 
blow was inflict ei on any vital jart with 
sufficient violence lo cfi.se seiiois carnage 
such as fraduie of the skull. It cannot 
be said that the injuries which tl e appellant 
internee to inflict were sufficient in the 
odiinaiy course oi natue 1o cause ceath. 
All tl ut can te inienec ic-m Lis act erf 
prolongec. heating is tj at le knew tl at 11.e 
injuries that he was inflicting might cause 

death. I I 

Where the prisoner assaulted a thief 
so severely flat 141 marks of separata 
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blows were found on bis body and several 
of his ribs were broken, and he died, 
Queen v. Man (i) where the husbada and 
the tather of a wonun, who baa been 
enticed away, laid In wait for the offender 
and fell upon him when he came up, beat 
him unmercifully with sticks ana broke 
several of his ribs causing Injury to his 
lungs, and he died from the effects of the 
Injuries [ Faqir Muhammad v. Empress (2)] 
and where a man killea his wife by a single 
blow, it was held that they bad committed 
culpable homicide and that their offence 
fell unaer the latter part of section 304. 
Similarly, in Reg. v. Govinda 1 3), in which 
the prisoner knocked his wdfe down, put 
one knee on her chest, and struck her two 
or three violent blows on the face with the 
closea fist, proiVicing extravasation of blood 
on the brain, and she aiea in consequence, 
It was held that there being no intention 
to cause death, and the bo.itly injury not 
being sufficient in the ordinary course oi 
Mature to cause death, the offence committed 
was not murder but culpable homicide. 

In the present case the cudgel used by the 
prisoner does not appear from the sketch 
of it which is on the record to be a formid¬ 
able weapon, and though a few blows were 
Indicted on the heaa, they were not aealt 
with any grea t violence because they ca used 
simple hints only. Therefore, we are of 
olpnion, that the case falls under clause (2) 
of section 304, Inai.n Penal Coae, and 
accordingly w r e accept the appeal so far as 
to qlter the conviction to that under 
section 304, Part II, and reduce the punish¬ 
ment to rigorous imprisonment for ten 
years. 

A* f • 

w. c. A. Appeal accepied. 

e 5 % W. P. H. C. R. iH. 

10 p. R. 1890 Cr. 

* 34 2 i * tHd. Jur. 378; 1 Ind. Dec. 

(N. 9.) 228. 
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MADRAS HIGH COURT. 

Criminal Revision Case No. 954 of 192^. 
(Criminal Revision Petition No. 794 0* 

1922). 

August 17,1923. 

Present /—Mr. Justice Krishnan. 

In re K. V. S. RAMA CHANDRA RAO— 

Accused —Petition hr . 

Madras District Municipalities Act (V of i</zo), 
s. 249, Seh. V, cl. (q)—" Likely to be dangerous 
to human life, health or property,” interpreta¬ 
tion of — Machinery—Presumption of danger — 
Conversion of paddy into rice, whether industrial 
purpose. 

The expression "which is likely to be dangerous 
to human life or health or property” occurring 
in Schedule V, clause (q), of the Madras District 
Municipalities Act must be read as qualifying 
not only the last clause "any industrial pur¬ 
pose" but has to be read with each one of the 
preceding clauses, [p. 692, col. 1.] 

Ordinarily, any large machinery is dangerous 
to human life, but this cannot be presumed with 
reference to any particular machinery, such as 
a rice mill for converting paddy into raw rice, 
[p. 692. c 61 . 1.] 

The conversion of paddy into rice is an indust* 
rial purpose Within the meaning of clause (q) of 
Schedule V in Madras Act V of 1920. [p.692, col. i.J 

Petition, under sections 435 ano 439 
of the Code of Criminal Procedure, 1898, 
praying the High Court to revise t ie judg¬ 
ment, dated the 27th July 1922, of the Court 
of the Joint Magistrate, kajamundfy. 
In Criminal Appeal No. 12 of 1922. preferred 
against the judgment of the 'Court of the 
Second Class Bench Magistrate, Raja- 
mundry, in Bench Case No. 254 of 1921. 

Mr. P. Venkataranuma Rao, for the 
Petitioner, 

T<e Public Prosecutor, for the Crown. 

ORDER. —Tuis case raises the question 
of the construction of section 249 of Maaras 
District Municipalities Act, V of 1920, 
taken with clause iq) of Schedule V. The 
accused keeps a rice mill for converting 
paddy into raw rice, within three miles 
of the Municipal limits of Rajamundry. 
A Notification was issued under section 
2 .9 of that Act And as the result of that 
the parties doing an) thing for one or 
more of the purposes specified in Schedule 
V were obliged to taki out licenses from 
the Chairman. . The accused has been con¬ 
victed for not taking out a license accord¬ 
ingly for this rice mill within the time 
allowed. 

It b argued before me that the conviction 
is wrong, at accused's mill was net *9*4 
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for any of the purposes mentioned [in Sche¬ 
dule V. The point turns on how clause \q) 
of Schedule V, is to be construed, par¬ 
ticularly whether the last words of it 
“which is likely to be dangerous to human 
life or health or property’" are to be read 
as qualifying the last clause “any indus¬ 
trial proces ” or are to be read with each 
of ti'e clauses preceding it beginning 
with “storing any explosive or combustible 
material.” Some clue to t e construction 
of this clause “q" is given in the proviso 
to it wherein the words “for private use’* 
have to he clearly read with each one of 
the preceding words as otherwise it will 
be a direct contradiction of clause ( n ) above. 
It seems to me reasonable to r t ad “ likely 
to be dan erous to. human life, health or 
property” as quali yin each one of the 
previo :s cla ses in “ q” and not merely 
the last. Tne o je t seems to me to bring 
under Municipal control by the method 
of issuing licenses the keeping or using 
of thin s which are dangerous to human 
life, health or property. To hold otherwise 
will be to give undue extension to the 
clauses dealing with the using of fuel or 
machinery for industrial purposes. The 
purely grammatical construction of the 
language of clause “0” would seem also 
to suggest that the last clause qualifies 
all the previous clauses. 

’drIn the view taken by the lower Courts 
the question whether the machinery used 
by the accused was dangerous to human 
life, health or property has not been con¬ 
sidered. Ordinarily, any large machinery 
is dangerous to human life, but we cannot 
presume it with reference to any parti¬ 
cular michinery. Tnecase must, tuerefore 
go back to the T ial Co irt t > be re-tried* 
in the light of the above observations. 

It may be stated in concl sion that I 
do not accept the argument that tne conver¬ 
sion of paddy into rice is not an industrial 
purpose. It is dearly one. 

The conviction is 9et asije and the case 
remanded to the Bench Magistrate for a 
fres i trial and disposal. Tue fine, if paid, 
will be refun led. 

i^v. w. v t Conviction cel aside. 

Case remandci . 
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LAHORE HIGH COURT. 

Criminal Revision Petition No. 934 

OF I923. 

June 22, 1923. 

Present: —Mr. Justice Moti Sagar. 
MUNSHI and anothbr — ACCUSED 
—Petitioners 
versus \ r, • 

EMPEROR — R ESPONDBNT. 

Criminal Procedure Code (Act V of 1898), sSi 
l 0 7 > 5 J 4 —Security to keep the peace—Conviction 
Jor rioting—No order as to security — Proceeding, 
separate, for confiscation of security, validity of. 

If a Criminal Court, knowing that a person 
charged before it is under security to keep the 
peace or to be of good behaviour, in sentencing 
that person in the case before it makes no reference 
to the confiscation of that security and takes no 
steps towards its confiscation, it is not competent 
for that Court or any other Court in a subsequent 
and separate proceeding to take such steps. 

Emperor v. Mawax, 18 Ind. Cas. 403; 13 P. R. 
1913 Cr.; 7 P. W. R. 1913 Cr.; 14 Cr. E. J. 67; 39 
R E. R. 1913 (F. B.), followed. 

Petition, under section 439, Criminal Pro- 
ceduie Code, for revision of an order of 
the District Magistrate, Ludhiana, dated 
the 8th January 1923, affirm ; ng that of 
the Honorary Magistrate, First Class, Rai 
Kot, District Ludhiana. 

Mr. R. C. Sont, for the Petitioners. 

JUD-SMEtYT.—O »the 1st of October 19x8, 
the petitioner Munshi was bound down 
to be of good behaviour for one year in 
the sum of R.s. 500 with one surety under 
section 107 of the Criminal Procedure 
Code. Before the term of the bond had 
expired, he was convicted of rioting and 
sentenced to six months' rigorous imprison- 
m^xit and a fine of Rs. 50 under section 147 
of the Indian Penal Code. On append 
to the learned Sessions Judge the convic¬ 
tion was maintained, but the sentence was 
reduced to three months' rigorousimprison- 
mj-it and a fine of Rs. 30 only. An appli¬ 
ed tion for revision was made to the High 
CjJit, and the order as to fine was set 
a iide. With regard t 0 the sentence of 
im jrisonmijt it was observed by the learned 
Ji.’.ge toat there was no clear ground for 
interference in revision inasmoch as the 
sentence of imprisonment , had already 
expired. Subsequently, proceedings were 
taken against the petitioner and the surety 
for che forefeiture of their bonds under 
seecion 514 of the Criminal Procedure Code, 
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On the 21 st of December 1922 the petil lon¬ 
er s bond was forfeited and an order passed 
to the effect that Ram Kishen, who bad 
stood surety for him, should forfeit his 
security to the extent of Rs. 300. An 
appeal against this oicei was preferred 
to the District Magistrate but dismissed 
on the 8th of January 1923. 

The petitioners lave now come up in 
revision to this Cor rt, ai.d it las been 
contended on their behalf that the order 
passed by the Courts below' with regard 
to the forfeiture of the bond and the security 
is illegal and should be set a.-ide. It is 
pointed out that the District Magistrate, 
who convicted the accused of ri ytij g 1 r.der 
section 147 of the Indian Penal Code, kr.ew 
that he was under seev r ty ar.d yet d d not 
take any steps trwards its coj fbcat on. 

My attestor. has teen drawn to ti e ?1 ali¬ 
ment or Gopal Das, a witness foi the de¬ 
fence, who deposed to the effect tlst he 
and Munshi had both been toud down 
together, and reliance is placed on Emperor 
v. Mawax (1) in which it has been laid down 
that if a Criminal Court knowing that the 
person charged before it is under security 
to be of good behaviour, in Scutencing that 
person in the case before it makes no 
reference to any confiscat'd of that se¬ 
curity and takes no steps towards its con¬ 
fiscation it is not competent for that Court 
or any other Court in a subsequent and 
separate proceeding to take such steps. 

This ruling, in my opinion, is exactly 
in point and applies fully to the facts of 
the present case The order passed by 
the learned Magistrate in taking action 
for the forfeiture of the bond and the se¬ 
curity is clearly illegal and must be set 
aside. I accept the revision and order 
accordingly. 

z. x. j Revision actepled. 

• (1) 18 Ind. Cm. 4031 13 P. R. 1913 Cx.j 7 P. 
W. R. 19x3 Cr.j 14 Cr. I#. J. 671 39 P. L. R. 19x3 
(P. B.). 
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LAHORE HIGH COURT. 

Criminal Appeal No. 868 or 1922. 

December 30, 1922. fc' 

Present! —Mr. Justice Scott-Smith and 
Mr. Justice Z?far Ali. 

GULAB— Convict—Appellant 

versus 

EMPER r R— Rest onlfn t . 

Eviderce Act (1 of 1872), s. 25. scope of — 
Murder — Accused indicating spt t where body buried, 
effect of. 

Section 25 of the Evidence Act lays down that 
a confession to a I dice Officer shall rot le used 
as against the person mating it, itjdoes not say 
that such a confess on shall 1 e inadmissible for 
all purposes. Such a confession may be used 
for the purpose of arrhinp at a conclusion whether 
a subsequent judicial coi fessicr should be believed 
or net. (p. 604, col. 2 ] 

V bore in the case of a murder a person gives 
information whieh lords t< the recovery of the 
dead body, that fret alone would not be sufficient 
to connect him with the murder, [p 695 , col. 1.] 

Ciin inal aj 1 eal fiom ai oicer of tie 
Sessions Jucge, Rawalpim i, dated the 17II1 
August 1922. 

Mr. Niaz Muhammad, for the Appellant. 

Mr. Des Raj « K au>hny, Public Pioseaitor, 
for the Respondent. 

JUDGMENT. —This is an appeal by 
Gulab from the order of the Sessions Judge 
of Rawalpindi convicting 1 im of ti e mu.rc.er 
of Fazal Haq on or about the 9th March 
1922, and sentencing him to transportation 
for life. 

We have already passed orders accepting 
the appeal, 8cquit1ing Gulab, and directing 
Lis release, anu Wi now proceea to record 
our reasons. r 

Tl e facts are fully stated in the judgment 
of the Court below acc need not 1 erepeated' 
at length. Tie motive tor the murder 

is stid tobetl at tl e deceased l ac intimacy 
with one Muscmmat Bl.ari, w l o is the w ife 
of a relation oi Gulab, anc tl at Gulab also 
had' intimacy with her. The evidence as 
1o motive is extremely 7 slenc er hut it is 
unnecessary for us to refer to it in detail 
as we consider that the evidence connecting 
the accusedjwith the murder Is insufficient 
to support the conviction. Fazal Haq’s 
wife had disappeared from home some 
time before the occurrence end Fazal Haq 
had been in the habit of leaving bis house 
to search for her. He left his house on the 
early morning of the 19th March, and as 
be had mot returned by the 27th Alaf, the 
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brother of the appellant, and others re¬ 
ported his disappearance at the Police 
Station. The Police went to the spot, 
and on the 2nd April, the appellant is s; id 
to have given information which led to the 
discovery of the dead body of Fazal Haq 
which was buried some io feet below the 
surface of the ground under the bank of 
a field belonging to the appellant himself 
and not very far from the village. On the 
same day the Head Constable sent a rukka 
(Exhibit P. C.) to the Thana , which has 
been treated as the First In for rr alien Bt - 
port inthe case and which contains the con¬ 
fession of Gulab made to the Police. This 
confession, having regard to section 25 of 
the Indian Evidence Act, cannot be proved 
as against Gulab. On the 8th April, Gulab's 
confession was recoided by a First Class 
Magistrate. On the 30th April, an applica¬ 
tion was made by a Pleader on behalf of 
the appellant to the effect that he had 
made the confession in consequence of a 
promise that he would be examined as 
an approver in the case. The conviction 
is thus based upon a retracted confession 
together with the evidence that the appel ¬ 
lant pointed out the place where the dead 
body of Fazal Haq was buried. Bostan 
Khan, Paiwari, (P. W. No. 6) wrs the person 
who persuaded Gulab to make ids con¬ 
fession to the Police. He ha a rc. mitten 
that he field out some inducement toGilab 
and the learned Sessions Juage remarks 
that it. Is pfcln that the promise made by 
the Patwart referred to the charge against 
the accused person, and that it was suffi¬ 
cient to make it appear to him that by mak¬ 
ing it, i.e., the confession, he would gain 
some advantage or avoid souie evil of a 
temporal nature in reference to the pio- 
ceedings against him. The learned Ses¬ 
sions Judge, however, was of opinion 
that this only applied to the confession 
maae to the Police on the 2n a April, ana 
that the influence brought to bear i-. po » 
Gub»b by the Paiwari was no longer effectual 
at the time when he made a confession 
to the First Class Magistrate on the 8th 
April It is strongly lugea on behalf Q f u <e 
appellant that after he made the confes¬ 
sion on the and April, under the, influence 
of some inducement it is not at di likejy 
that this influence haa c^sed to affect 
him on the. 8th April. In our opinion 
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there is a good aeal, of force inithie argu 

ment and we doubt whether it would be 
safe to hola, under the circumstances, that 
the confession of the 8th April was a volun¬ 
tary one The main argument, however 
urged against it was that it differs material¬ 
ly irom that made to the Police on the 2nn 
Aprn. The Public Prosecutor who appe^- 
ed for the Crown objected to any use what- 
soeyer being made of the confession to tffe 
Police. He referred *o section 162 of the 
Criminal Procedure Code which lavs down 
that no statement made bv anv person 
to , Police Officer in the course 'of an in- 
vestigation unaer Chapter XIV of the 
Code of Criminal Procedure shall, if 
taken aown in writing, be signed by the 
person making it, nor shall such writing 
be used as evidence. Now, this argument 
has no force, because at the time when the 
appellant ma a e his confession lathe Police 
there was no investigation being held 
into any offence unaer Chapter XIV of the 
Code. At that time the Police were merely 
investigating the alleged ..isappearance of 

Fazal Haq ana there was no evidence that 
any offence had been committed. The 
Public Prosecutor also referred to section 
25 of the Inaian Evidence Act which re- 
quires that no confession made to a Police 
Officer shall be provec as against a person 
accused of any offence. Now, all tj a t 
this section leys down is that such a con¬ 
fession shall not be used against a person 
making it. It does not lay aown that such 
a confession shall be inadmissible for all 
purposes and. in Woodroffe and Ameer 
All's Law of Evidence, 7th Edition,'at 
page 267, the learned, commentators point 
this out ana say that the confession may 
be proved for other purposes. We have 
no coubt at all that the confession irav 
be used for the purpose of arriving'at a 
conclusion as to whether the subsequent 
judicial confession of the 8th April should be 
believed or not. Now, in the confession 
made to the Police Gulab. mentioned Fazal 
Xarim, the husband of Musanmat Bbari 
afoiesaia, Qaim Bin and Sardar as his 
accempires, whereas in the judicial 
confession he mentioned Alaf, Us brother 
anc. one Muhammad, a stranger, as his 
accomplices. In tie Police concession ie 
saiu that he was holding the legs of Fazal 
Hcq at the lime of the murder whilst Qaim 
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Din sat on Us chest, whereas in 11 e judicial 
confession he says that 1 e himself sat on 
Fazal Haq's chest and c id not say tliat any 
one held his legs. In the Police confession 
he states that after the murder Fazal Karim 
and Qaim Din carried the corpse whilst 
he himself carried a kasst, whereas in the 
judicial confession he said that he and Alaf 
Din carried the corpse. In the Police con¬ 
fession, in which he named Qaim Din, a 
stranger, as his accomplice, he says that 
after the burial of the corpse all his com¬ 
panions went straight off to their own 
houses. In the judicial confession he said 
that Muhammad who was a stranger came 
back with him ana stayed in his house till 
the morning. Ti.ese discrepancies show, at 
all events, tliat one of the two confesssions 
is certainly not a true conlession. Um er 
these circumstances, we think ti.at it would 
be extremely unsafe to put much reliance 
on Ibe confession of the 8th April. 

There is what appears to be fairly reliable 
evi ence that Gulab gave the information 
which led to the discover) of the < ead 
body. There is, however, consiJreable 
force in Counsel’s argument that certain 
independent witnesses who are said to have 
been present at the time have not been 
produced in Court. It is state 1 that 
Muhammau Hussain (P. W. No. 4), Yusuf 
fP. W. No. 7) an.i Muha.mmau Ilahi 
(P. W. No. ii) i ug up the earth at the 
place of burial after that place haa been 
pointed out by Gulab. Ti.ese persons, 
how'ever, have r 11 unanimously deposed 
that it was not Gulab but the Police 
who pointed out the place to them. 

Their evidence tends to throw some 
doubt upo# the story of Gulab pointing 
out the place of burial, but even if we hold 
it to be satisfactorily proved tlu.t Gulab 
did give the information which lea to 'l.e 
recovery of the aeacl bo. t y, that fact alone 
would not be sufficient to connect him 

I « I m* | . | « T f T • I I 

with the murder, because a person may 
very well know where the body of a murdered 
man hasbeeri burie.. without kimsfh having 
jpined in cp^nmitti^g the. muiucr. 

As we are unable to reiy upon the re¬ 
tracts 'conlession of Gulab ti.eie is^ no 
sufficient evidence in support of his convic- 
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tion. His appeal Is, therefore, accepted 
an i he is acquitted. 

w. c. a. Appeal accepted. 


MADRAS HIGH COURT. 

Referred Trial No. 175 of 1922. 
Criminal Appeals Nos. 1848 and 1849 

of 1922. 

Man.h 6. 1923. 

Present: — Justice vSir William Avling, Kt., 
and Mr. Justice Odgers. 

In re THACKROTH HYDROSS and 
others—Prisoners. 

Criminal Procedure Code (Act V oj 1898), 
55. 154, 157, 162, 342, 540— Local inspection by 
Magistrate, when permissible — Results, whether can 
be embodied in the testimony of witnesses. 

It is competent to a Magistrate to make a local 
inspection for the purpose of enabling him to under¬ 
stand better the evidence which is laid before 
him and to use the evidence of his own eyes to 
test the truth of what the witnesses have deposed 
to, and it is immaterial that the result of such 
inspection is not at once put 011 record and laid 
open to the scrutiny of parties; nor is it necessary 
that the accused or their representatives should 
invariably be present at a local inspection, [p. 
697, col. I.J 

Where, after a local inspection, the Magistrate 
re calls the prosecution witnesses un,der sec¬ 
tion 540, Criminal Procedure Code, and really 
embodies the results of his inspection in the ex¬ 
amination of such witnesses on re call and the ac¬ 
cused are afforded a full opportunity of cross-ex¬ 
amining them with reference to the facts then 
elicited, the procedure adopted is not illegal 
nor prejudicial to the accused, [p 1-97, col. 2.] 

Queen-Empress v. Manikam, 19 M. 263; 6 M. 
L. J. 143; 2 Weir 725; 6 Ind. Dec. (N. s.) 88S; Bablon 
Shaikh v. Emperor, 5 Ind. Cas. 365; 37 C. 340; 
14 C. W. N. 422; 11 Cr. L. J. 121; 11 C. L. J. 335; 
In the matter of the petition of Lalji, 19 A. 302; 
A. W. N. (1897) 52; 9 Ind. Dec. (n. s.) 198; Sudhama 
Upadhya v. Queen-Empress, 23 C. 328; 12 Ind. 
Dec. (N. s.) 219; Alia Rai v. Jhingur Tewari, 13 
Ind. Cas. 844; 39 C. 476; 16 C. W. N. 424; 15 C* 
D. J- 4 ° 3 * 13 Cr. L. J. 156, considered. 

Section 342 of the Criminal Procedure Code 
does not make it legally incumbent on a Magis¬ 
trate to further question the accused with re¬ 
ference to the evidence elicited from the prosecu¬ 
tion witnesses after the framing of the charge 
when they are re-called by the Magistrate under 
section 540, Criminal Procedure Code, though 
it is highly desirable that he should so question 
the accused if the evidence contains any new 
matter of importance, [p. 697, col. 2.] 

Referred Trial 160 of 1922. followed. 

A Deputy ^Superintendent of Police is an 
officer legally competent to investigate the fact# 
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of offences of murder and dacoity within the 
meaning of section 157, Indian Evidence Act, 
and a statement of a witness lecorded by such an 
officer is not inadmissible merely because it was 
not recorded as required by section 154, Criminal 
Procedure Code. [p. 698, col. 2.] 

Trial referred by the Court of the Special 
Judge, Ma'abar, Calicut, for confirmation 
of the sentences of death passed upon the 
said prisoners in Special Judge Case No. no 
of 1922. 

Appeal by the first prisoner and by ti e 
second and third prisoners, res[ ectively, 
against tie said sentences. 

Messrs. R. N. Aiyengar and P. Govinda 
Menon, for the Accused. 

Mr. J. C. Adam, Public Prosecutor, 
for the Crown. 


JUDGMENT. 

Ayling, J, —The three accused in this 
case have been convicted of dacciting 
the house of one Krishnan Nair of O’avatoor 
and m irderiag himby beating himto death. 
The offence was comm'tted on the night of 
24th October 1921 in the course of the Moplah 
Rebellion. The prosecution evidence tends 
to show that about nightfall a band o f some 
25 armed rebels attacked a small ham'et 
consisting o about five houses of wh ch, 
Krishnan Nair’s was one. All were looted; 
the inmates oi these houses escaped but 
Krishnan Nair was caught and beaten 
twice, the second time with fatal results 
and his body thrown into a well. The well 
is said to have subsequently been filled 
up and the body has not been found, but 
in the light of the evidence in this case 
we see no reason whatever to doubt that 
Krishnan Nair was killed that night i n 
the course of the dacoity. We have tin 
evidence of four of the inhabitants of t..e 
hamlet who depose to this occurrence 
and to having seen the three appellants 
who were well known to them, beat Krish¬ 
nan M air and throw his body in the morn¬ 
ing into the well. 

Before discussing the merits of the case 
I shall deal with two preliminary objec¬ 
tions taken to the procedure of the Special 
Judge. It appears that when the first 
accused was exam'ned under section 342, 
Cr;m : nal Procedure Code, be asked that 
a plan should be prepared of the scene of 
the offence. This was not done; but the 
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SP-'a 1 Jndge personally visited the scene 
of off?j-*ce p 18 m les from his headquarters, 
w*th the prosecution witnesses, and observed 
for himself the relative positions of the huts 
and the places from which the witnesses 
cla m to have seen the acts deposed to by 
them. After this, acting under the powers 
vested in lrm by section 540, Criminal Pro¬ 
cedure Code, he re-called these prosecution 
witnesses, or rather three of them, and 
examined them in such a way as to put 
on record the most important points 
which he had observed at his personal 
inspection. The witnesses were then cross- 
examined by the defence. It is argued 
'hat the Special Judge's procedure has 
been illegal in two particulars and that 

on that ground the conviction should be 

set aside. It is contenced first that he was 
not entitled to use the results oi his personal 
inspection to test the truth of the prose¬ 
cution witnesses' story, and, next, it is 
contended that it was his duty to again 
question the accused under section 342 
Criminal Procedure Code, with reference 
to tie evidence which the prosecution wit¬ 
nesses gave, when re called as stated above 
As regards the first point we have been 
re r erred to several rulings by the learned 
Counsel for the fi st accused, the most 

important of which is Queen-Empress 

v. Mamkam (1). In that cas<-, as I under¬ 
stand it, two le rned Judges or this Court 
laid it down that the accused are entitled 
to have nothing stated against them in 
the judgment which was not stated 
0:1 oath in their presence and which 
they have had no opportunity o r testing 
by cross-exam'nation and of rebutting. 
At the same time they say that 
a Magistrate may make a local inspection 
for the purpose of enabling him to under¬ 
stand better the evidence which is laid be¬ 
fore him; but for no other purpose. The dis¬ 
tinction seems to be between enabling 
a Magistrate to undestand such matters 
as the description of the locality which 
may be confusing or obscure, and enabling 
him to test the truth of the witness's 
statement of a physical fact by the Magis¬ 
trate's own ocular observation. I think 
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this distinction is also brought out in a 
Calcutta case Babbon Shaikh v. Emperor 
(2) but two ot th? learned judges who dealt 
with that case, Woodroffe and Chatterjee 
JJ., seem to have held that it was open 
to the Court to use its local inspection 
also to test the sworn testimony on 
record by the light of its own observation. 
This is also the effect of the judement ot 
Sir John Edge, C. J. in In the matter of the 
petition of La\ji (3) a very high authority. 
The learned Publi: Prosecutor has referred 
us to a case reported as In re Davaraja 
Nayagar (4) in which Sir Arnold White, C. J. 
of this Court, declined to follow the 19 Mad¬ 
ras ruling [Queen-Emperess v. Manikam (1)] 
on the ground that it was no longer app¬ 
licable after the amendment of the Code 
affected in 1898. Speaking for myself, 
I should be inclined to agree with the 
judgment above quoted and to hold that 
it is ope * to a Alagistrate to use the evidence 
of his own eyes to test the truth ol what 
the witnesses have deposed to and that 
in the present case the Special Judge has 
made no improper use of his local 
inspection. 

But it is objected that he has failed to 
observe two precautions which two o' the 
learned Judges in Babbon Shaikh v. Emperor 
(2) have held to be necessary. O e is that 
the result of the inspection must at once 
be pat on record and laid open to the 
scrutiny of the parties. Chatterjee, J. 
says:—-“To spring such opinions or inferences 
upon the accused at the time of pronouncing 
judgment is an error of procedure that 
may have materially prejudiced the accused, 
and they are quite justified in complaining 
that they have not had a proper trial.*' 
It was further stated by the judgment 
in Queen-Empress v. Manikam (1) that 
when any inspecton is made, the Magistrate 
should invariably be accompanied by both 
parties or their representatives. It is 
stated that this was not done and that the 
accused were not represented at the inspec¬ 
tion in the present case. Sir John 
Edge in the 19 Allahabad case [In 


(2) 5 Ind. Cas. 3651 37 C. 3401 x 4 C. W. 
422; xx Cr. L. J. lai; zz C. l. J. 335. 

k) , x 9 A - 302; A. W. N. (1897) 52 J 9 Ind. I> 
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(4) 2 Weir 728, 



the matter of the petition of Lalji 
(3)] on the other hand, is at pains 
to point out that it is not necessary 
tlie accused or their representatives should 
invariably be present at a local inspection 
and he says nothing whatever about the 
necessity of making a note 01 record at 
once o f what the Magistrate has seen-* 

In the present case, as I have already 
stated, the Magistrate has really embodied 
the results of his inspection in the examina¬ 
tion of the prosecution witnesses on re-call 
ana the accused have had a full opportunitv 
of cross-examining them with reference 
to the facts then elicited. 

The fact more pressed by the argument 
that the accused persons were not affoided 
an opportunity of being represented at 
the local inspet tio.i and before deciding as 
to the effect 01 such an omissi >n we deemed 
it best to call fira special report fum the 
Special Judge as to his procedure. Brom 
this it appears that the argument is based 
on no foundation. Previous intimation 
oi the inspection had been given to both 
the defence Vakils ; and one of them, Mr. 
T. M. Krishnaswamy Nedungadi, * was 
actually present on behalf of all three * appel¬ 
lants. On the whole, I do not think that 
the Specif! Judge in this case has used 
his local inspec ion illlegally or i 0 such 
a way as to prejudice the accused. 

As regards tie point based on section 
342 it has been held in a recent ca^e Re¬ 
ferred Trial ho. 160 of 1922, in wlich I 
was one of the Judges, that section 342 
does not make it legally incumbeit 
on the Magistrate to further question 
t‘ e accuse with reference to the evidence 
elicited from the prosecution witnesses 
after the framing of the charge when they 
are re-called by the Magistrate under sec¬ 
tion 54 °, Criminal Procedure Code. It may 
be highly desirable that he shoulj so ques¬ 
tion the accused if the evidence contains 
a new matter 0 f importance, but after 
carefully scrutinizing the evidence in this 
case elicited on re-call I do not think it can 
be classed in that category. The learned 
Counsel for the appellant has referred us to 
three passages in the re-call evidence of the 
xnost important witness P. W. N 1. One is 
“As there were thicker jungles on Krish- 
nan Nair's side of the paddy fidd,- I went 
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there. The jungles on Krishnan Nair's 
side of the paddy field are thicker than 
those on my side. The second is "Tie 
pUce where P. W. No. 5 hii was only 10-15 
feet from wheie I was, but I never saw 
him at the time/* The third is, “I say 
that the well of the deceased’s house is 
visible from my house. I could also 
see persons drawing water from that well 
from my yard.” None of these passages 
appear to me to contain such a new and 
important matter that it could be said 
that the accused were prejudiced because 
they were not asked what they had to say 
with respect to them, especially it it is 
remembered that t- ey were defended in 
the lower Court. As regards the latter 
two points the Special Judge in paragraphs 
Nos. 17 and 18 of his judgment has recorded 
that he thinks that P. Ws. Nos. 1 and 5 
must have seen each other although they say 
tl ey did not, and he feels very doubtful 
whether P. W. N . 1 could have witnessed 
f romhis house next morning the dragging of 
the deceased to the well. As regards the 
thickness 01 the jungle all he says is; “There 
is a thick jungle to the coi th and west of 
the house. At night time it would be safe 
enough to hide where the witnesses say 
they did, ana to watch what was happen¬ 
ing.” I do not think that any of these 
points are points on whic 1 it was impera¬ 
tively nccessarv to it rther question tie 
accised. I world dismiss both these legal 
objections lor the trial as untenable. 

Passing to the merits ol the case, I may 
observe that the important question is 
whether the statements of P. Ws. Nos. 1, 3, 

5 and 7 that they observe d the three appel¬ 
lants either among the daccits or taking part 
in the actual murder of Krishnan Nair and 
disposing of his body can be accepted. One 
of the witnesses, P. W. No. i,is said to have 
made a statement to the Deputy Superi n - 
endent of Police at Calicut five days after 
the offence, i n which he gave an account of 
what occurred and named six persons includ¬ 
ing the three appellants as among the 
tooplahs who looted the houses and murdered 
Krishnan Nair. It has been objected that 
this statement, Exhibit a, is not admissible 
in evidence. The Deputy Superintendent 
of Police is. an officer legally competent 
to investigate the facts of the murder 


and dacoity within the meaning of section 
* 57 . of the Indian Evidence Act —vide 
section 551, Criminal Procedure Code. The 
requirements of section 1 57 are, therefore, 
complied with, and I cannot accept the 
contention that Exhibit a which records 
the statement taken down by tie officer 
is inadmissible because it was not recorded 
as required by sectio 1 154, Crimi al Pro¬ 
cedure Code. At the time when it was 
made the Rebellio . wa* i • full progress, 
and it was impossible to fulfill the require¬ 
ments of section 154. The statement i*« 
question was undoubtedly the Fixst Infor¬ 
mation given to the Police oi the commission 
of this crime and it is not affected by any 
such provision ot law as is contained in 
section 162. Criminal Procedure Code, 
which renders statements of witnesses to 
a Police Officer in the course of an i nvesti¬ 
gation inadmissible in evidence. It is 
admitted that it would have been open tc- 
the Deputy Superintendent to give oral 
evidence of whatP. W. No. 1 told him and 
even to refresh his memory by a reference to 
Exhibit A, and, in the absence of a specific 
legal prohibition, I am prepared to hold 
that it was open to the Court to take in 
evident e his written record of what P. W. 
No. 1 actually said to Hm. The inclusion of 
the names ol these appellants in a state¬ 
ment made so early after the crime (having 
regard to the conditions of the country) 
seems to be an important piece of corrobo¬ 
ration of the identification of the appel¬ 
lants by witnesses in the Special Court. 

I feel, however, considerable doubt os 
to whether we can accept the evidence of 
P. Ws. Njs. 5 and 7 as to the second beating 
of Krishnan Nair by the appellant which 
is said to have caused his death. The 
Special Judge himself seems to entertain 
some doubts as to whether the witnesses 
have not to some extent added to what 
they saw, and it is curious that all the four 
witnesses with one accord ascribe to these 
three appellants before us all tie actions 
leading up to or connected with t e death 
of. Krishnan Nair. It is these three men 
and one oiher absent man, nameu Aidruman, 
who are said to have beaten him when they 
first came t 0 his house, to ave dragged him 
out at midnight and beaten 1 im again 
and caused his death and lastly to ha\ e 
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dragged his body to the well in the morn¬ 
ing. It would seem as if none of the < ther 
22 rebels took any part in any of this. I 
doubt very much whether the midnight 
beating was watched by any of the neigh¬ 
bours and I cannot agree with the Special 
Judge that it is likely tbatP. W. No. 7 would 
have ventured to come down out ot the 
jungle and penetrate into the compound 
ot Krishnan Nair to see the final act of 
the murder. The preliminary beating clearly 
did not cause the man’s death, and it cannot 
be stid that, because the appellants dragged 
the body to the well in the morning it 
must be taken that it was they who beat 
him to death at midnight especially ir view 
of the number of the gang. Nor do I think 
it can be said that the murder of Krish¬ 
nan Nair is shown tr be part of the common 
intention of the dacoits so that all the 
members of the dacoit gang could be con¬ 
victed of the murder. 

I think that the conviction for murder 
must be s^t aside. As regards the con¬ 
viction for dacoity, I see no reason what¬ 
ever for doubting that these appellants 
took part in the dacoity an d were recognised 
by the witnesses. The allegation of enmity' 
and the alibi evidence adduced for the 
defence have been dealt with by the Special 
Judge. I would set aside the convi« tioi s 
for murder, confiiming those tor dacoity, 
and in place of the sentence of death, 
sentence each of the three appellants to 
transportation for life. 

Odgers, J.— In this case two preliminary' 
points 1 aye been taken on behalf of the 
accused, cither of which, it is said, amount 
to an illegality and would, therefore, vitiate 
the trial. The first is that the Special 
Judge mfade an inspection ol the locality 
where the crime is said to have been commit¬ 
ted and, furthest bat he tested th' statements 
of certain of the prosecution witnesses 
by his personal observation of the spot. 
The second point is that he failed to examine 
t:.e accused under section 342, Criminal 
Procedure Code. 

To deal with the first point, the trial of 
the ease began o n the 9th of September 
1922. The inspection by the Special Judge 
is said to.hra; tafcm plage during the trial. 
Section 55 o, Criminal Procedure Code. 
Explanation, lays down that a Judge or 
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Magistrate shall not be deemed to be a party 
or personally interested, within the me i i D g 
of the section “by reason only that he has 
viewed the place in which an offence is 
said to have been committed * * * * 
and made an enquiry in connection with 
the case. There are certain authorities 
which have been cited to us in support 
of the contention taken for the accused. 
The most important, from our point of view, 
is that contianed in Queen-Empress v! 
Man ickam (1) where it was held that a Magis¬ 
trate's view of the locus m quo was what 
influenced him i n finding that the com¬ 
plaint of actual damage Leing caused 
was true and that the oefeme 
that no damage was caused was false. 
The learned Judges there ‘say: " We 
are satisfied that such inspection si ould 
only be made f 0 r the purpose of enabling 
the Magistrate to understand the better 
the evidence which is laid before him, 
and it must be strictly confined to that! 
To this we would add that where any 
inspection is made with the object stated, 
the Magistrate should invariably be accom¬ 
panied by both parties or their represen¬ 
tatives. * This view finds support ijj 

Sudhama Upadhya v. Queen-Empress 
(5) where the investigations ol the Police 
preliminary to a trial had been directed 
to a considerable degree by a Magistrate. 
That was 1 eld to disqualify ti e Magistrate 
from trying the case. Babbon Shaikh v. Em¬ 
peror (2) where the two learned Judges who 
originally heard the the petition differed 
Stephen, J., was of opinion that the Magis¬ 
trate may visit the scene of a n alleged 
offence in order to test the evidence he has 
heard on a question of fact. Woodioffe 
J., on the other hand, held that, as it was 
a matter 0 f speculation how f a r the 
Magistrate was influenced by what he saw 

was deposed 

to, the trial was vitiated. The third Judge 
Chatterjee, J., agreed with W 0 odr o ffe, J 
on the ground that the Magistrate had done 
more than merely view the place for the 
purpose of following and understanding 
the evidence and testing it. The Magis¬ 
trate had imported into his judgment 
matters, of opinion and that was an error 
or procedure, that might have prejudicially 
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affected the accused. In Alia Rai v. Jhingur 
Tewan (6) where the question was somewhat 
different, namely, the effect of the failure of 
the Judge to place on record the results 
ot a local investigation, the learned Judges 
held that a Magistrate may view the place 
of occurrence in order to follow or under¬ 
stand the evidence. On the contrary, 
there is the opinion of an Ex-Chief Jus¬ 
tice of this Court, Sir Arnold White, in In re 
Davaraja Nayagar (4) where he was of 
opinion that the amendment to the Ex¬ 
planation of section 55 < 3 , Criminal Proce¬ 
dure Code, was apparently made to meet 
the decision in Queen-Empress v. Manikam 
(1) and that the judgment of a Magistrate 
is not vitiated by the fact that he inspected 
the locus in quo and stated in his judg¬ 
ment what he saw there. 

Sitting as a Single Judge, Sir John Edge, 
C. J-, in In the matter oj the petition of Lalp 

(3) said: Tt is highly convenient that a 
Magistrate should go and sec the locality 
for himself if the evidence is conflicting 
or if the guilt or innocence of the psrt> 
depends upon local peculiarities of situation 
which can ot be understood except by the 
Magistrate seeing the place himself. Pi e 
judgment is illustrated with special refer¬ 
ence to a dacoity, which is also the subject 
of the present case before us. There seem 
to me strong grounds for the opinion that 
the amendment of the Explanation to sec- 
tion 556, Criminal Procedure Code, was 
devised mainly to overcome the ruli. gs 
referred to above in Queen-Empress v. 
Manikam (1) and Sudhama Upadhya 
v. Queen-Empress (5) and that, if this is 
so, the authority of Queen-Empress v. 
Manikam (1) must be taken to have been 
shaken. Holding then, as I do, that the 
learned Judge did net disqualify himself 
from trying the case by reason of his having 
held an inspection of the spot, the question 
arises whether any material prejudice has 
arisen sufficient to say that a failuu of 
justice has occurred. 

We have called for a report fr 0 m the 
Special Ju dge as to whethei or not tl e Vakils 
for the defence were present at his local 
enquiry and the answer is in the affirmative 
and the Special Judge also reports that 
he gave previous notice to the Vakils for 
the defence of his intenl ion to inspect the 

(6 ) 13 tod. Ca». *441 4] «l x * ^ W, Hi 
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locus in quo. Again the learned Judge did 
not "spring any - pinion of his own” nor any 
facts observed by him in his local investi¬ 
gation upon the accused, who, as stated, were 
defended, for the first time in his judgment, 
for he re-called as Court witnesses the pro¬ 
secution witnesses, who had previously 
described the hiding places they took up 
and rom which they alleged they witnessed 
the stages of the crime. These witnesses 
on re-call by the Court were further cross- 
examined by the defence, so that any opin¬ 
ion that the Judge had formed from the 
local inspection came through the prose¬ 
cution witnesses as Court witnesses, prom 
these considerations I am unable to say 
either th?t the Judge acted illegally or 
that any mateiial irregularity resulted 
to the prejudice of the accused. 

The second point under section 342, 
Criminal Procedure Code, can be very shortly 
dealt with. In my opinion, this case does 
not fall within the Full Bench judgment 
recently delivered by this Court in 
Crim’nal Revision Case No. 384 of 1922 
f In re Varisai Rowiher (y).\ There the 
learned Chief Justice says: “In my judgment 
the words ‘ after the prosecution witnesses 
have been examined * (citing the words 
of section 342) "mean ‘after the ^prose¬ 
cution has finished calling evidence.* *' If 
fresh evidence is called by the prosecution 
after the charge has been framed, then 
on the termination of that evidence the 
accused must be examined under the 
section- The short answer to the objec¬ 
tion really is that the prosecution here 
called no fresh evidence, the prosecution 
witnesses, as stated above, having been re¬ 
called by the Lourt and re-cross-exanrned 
by the defence. On the same question of 
prejudice to the accused, it is pointed out 
that there are three important points 
on which the Court si ould have questioned 
the accused. They are all contained id the 
re-examination of P. W. No. 1 by the Court. 
Thev are as follows: (1) "As there were 
thicker jungles on Knston Nau s side o 
the paddy field I went there. (2) wlen 
the Court inspected the place, P. W. No. 5 
showed the Court where he h>d. That 

(7) 73 Tm l t 
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place was only 10 to 15 feet from where 
I was but I never saw him at the time." 
(3) "I say that the well of the deceased’s 
house is visible from my house. " As before 
stated, the w.tnesses were re-cross-examined 
by the Vakil for tlie de ence and it cannot, 
in my opinion, be said that the interests 
of the accused in any way suffered by tie 
accused not being re-examined under sec¬ 
tion 342 , Criminal Procedure Code. This 
disposes of the prelim nary objections. 

W.thregard to the merits, I do not pro¬ 
pose to say more than that I have had 
the advantage of reading the judgment 
of my learned brother and I agree with him 
as to the view he takes of Exhibit A and of 
the rest of the evidence adduced in this 
case. On the whole, I think it would be 
unsafe to act on the testimony of the 
prosecution witnesses as to the identifi¬ 
cation of the actual murderers of the 
deceased. I agree with the conviction 
and sentence proposed. 

v « N * v - Sentence altered . 

W. C. A. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Criminai, Appeai, No. 52-B of 1923. 

July 21, 1923. 

Present /—Mr. Prideaux, A. J. C. 

Musammat RAD HI and another — 
Accused—Appeixants 
versus 

EMPEROR— Opposite Party. 

Evidence Act (I of 1872 ), s. 30—Con¬ 
fession, whether evidence against co-accused. 

A confession made by an accused person can 
be taken into consideration and used as evidence 
not only against himself, but also against a co¬ 
accused tried jointly with him for the same offence, 
[p. 702, col. 2.] 

A V * ? ehrit 29 A * 4341 4 A. h. J. 3101 

A. W. N. (1907) 140; 5 Cr. E. J. 360, followed. 

Appeal against the judgment of the 
Sessions Judge, Akola, in Sessions Trial 
No. io of 1923, dated the 12th May 1923. 

M**. G. P» Dick , for the Crown. 

JUDGMENT —This judgment also 

disposes of Criminal Appeal No. 53-B of 
1923. The two app-1 ants Musammat Radhi 
wife of Ragho, and Shripati, son of Ganpati’ 
have b een foa id guilty by the Sessiois 
Judge, Akola, of the olfetice of murder a^d 
eatenced eaoh to transportation for life. * 


The facts found are these. One Ragho, 
who lived at Cfichamba, is the husband 
of tlie female accused. He married i.or 
some 2i years ago and their married life- 
does not appear to have been particularly 
happy. Tlie woman’s story is that her 
husband kept a concubine and, therefore, 
beat i.er. She had a son by him, called 
Ananda, aged 8 months at the time of his 
death. On the Sunday preceding the death 
of this infant Radhi s mother accompanied 
by Shripati went to Radhi s house at Chi- 
chamba and in the absence n 1 er husband 
brought the woman back to her parent’s 
louse at Risod. Ragho appeared theie 
the same evening and took away his wife 
next mining. On the following Tuesday 
Rad i disappeared from home taking her 
son An a 11 da with her. There is ample 
evidence to show that she was seen in some 
bushes near a well in the jungle of Risod 
on the Tuesday and Wednesday. On the 
Tuesday night Narayan (P. W. No. 12) s av s 
he saw Shripati, who was a servant 0 f the 
same master as himself, sleeping in the 
field in his h it with the woman Radhi and 
the child. Next morning one K/ishnappa 

(* • 7) saw the woman standing 

near the well of Gulab Rao. Radhi'shusband 
bad been making enquiries as to his wife's 
wheieabouts and went to Ri S od in search of 

her. Krishnappa, therefore, told Gopal Rao, 

who is an Honorary Magistrate of Risod 
Gopal Rao went with others and questioned 
the woman, found the dead body cf the 

the and the woma u to Id them 

that Shripati had taken tl e child fr 0 m 

her and thrown it into the well. P.lice 
investigation started and resulted in the 
two accused being put on trial f 0 r murder 
with the result already stated. 

The offence took place on the 14th 
March last. The woman’s confession was 
recorded by the Sub-Divisional Magistrate 
Basim, seven days leter. It has been 

translated thus:— n 

" My husband has kept a woman. For 
her he beats me. I ran away from his 
house. Shripati said to me 'Stay with 
me. I shall maintain yon at Rise d. * I 
ran away to Risod. The next day my 
husband and Rama Boradia came in search 
of me.- Shripati said (we two shall run 
away). I refused. Shripati asked me again 
and again to ran away but I refused to 
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do so. My cli*Ui was crying and so Sliripati 
took it from m<: and threw it in the well 
I have to say nothing besides this. ” 

Bcf< re the Committing Magistrate the 
woman*.s statement rims as follows:— 

" He always beat me. I took my child 
Ananda to Risod. It was aged 8 months. 
I stayed i.\ the hnt in Shripati's field. At 
that time Shripati was in that field. That 
niglt I stayed in Shiipati's hut The next 
morning I concealed myself in the bush 
pointed out by the wit iesses at the instance 
of Shripati. The field containing that 
bush adjoins the field in which I passed the 
night. Thereafter Shripati came to me and 
said ‘your husband and some other persons 
are searching you and they will come healing 
the cries of your child. Uet us, therefore, 
throw that child into water.' I then made 
over that child to Shripati with this object 
that he should throw it into water. Then 
Shripati threw that child into water. At 
that time we were near the well." 

Before the Sessions Judge the female 
accused denied these previous statements 
but eventually stated :— 

“Shripati came and said to me ‘Your 
husband has come in your search and so 
we shall throw the child into water.' On 
my asking him the reason he said that he 
would hear his crying. I refused to do so 
saying that I had brought up the child for 
8 or 9 months. In the meantime, Shripati 
forcibly snatched the child from me and 
then threw it into water. But I do not know 
where he threw it. At that time I was 
not near the well. 

And again:— 

" When Shripati snatched the child from 
me I began to cry and so he gagged me with 
dhott and struck me.'* 

She admits that the body found in the 
well was that of her son Ananda. 

Against the woman there are her own 
statements and it has to be noticed that 
in the Magistrate's Court she admitted that 
she gave up the child to Shripati with the 
object that it should be thrown into the 
weH. That she was seen with Shripati 
the previous night is proved by the testi¬ 
mony of Narayan (P. W. No. ia). There is 
no reMon to disbelieve this witness. That 
ahe was found near the well in some bushes 
the following morning is clear from the 


statements of Krishnappa (P. W. No. 7), 
Bhayylal (P. W. No. 8), Balaji (P. W. No. 9 ) 
and Gopalrao (P. W. No. 14). Krishna (P.W, 
No. 11) saw her on the previou s day with the 
child at that place and she told him that 
Shripati had told her to stay there. This was 
some 800 feet from the well. It is also 
proved that sbe told the witnesses who 
found her near the bushes on the morning 
of the murder that Shripati had taken the 
child from her and thrown it into the well. 
I find it established that she left her 
husband's house with the intention of elop¬ 
ing with Shripati; that she went with him 
to Risod; that he concealed her on the fiight 
of the 13th March, and that on the 14th the 
child was thrown into the well. An infant 
of 8 months could not well fall into water 
by mistake. Her own statement that she 
made over the child to Shripati to throw 
into the well is corroborated by the fact 
that she raised no alarm when the child was 
thrown into the water. Unless she has 
been a party to her lover's act, she- would 
have raised an alarm but it seems that both 
were apprehensive that crying of the infant 
might lead to their discovery by the hus¬ 
band. The evidence on record, together 
with the woman’s own statements, justify 

the conviction. I confirm in her case con¬ 
viction and sentence and dismiss her appeal. 

With regard to Shripati, the principal 
evidence against him consists of the various 
statements of the female accused. These 
statements can be taken into consideration 
and used as evidence not only against the 
person making them but also against the 
person tried jointly with the confessing 
accused of the same offence : see Emperor 
v. Kehn (1). And as regards such co- 
accused though corroborative evidence 
should by itself be sufficient to support a 
conviction, the evidence of Narayan (F. W. 
No. 12) c onclu sively proves that Rad hi spent 
the previous night with the accused Shripati; 
His going to fetch her with her mother the 
previous Sunday shows that he was ac¬ 
quainted with the woman and there is little 
doubt that the woman's statement that he 
wished to elope with her is true. The two 
were together the previou s night some eight 

(l) 19 A| M54I 4 A* Ifi Jl 3 *°f Jk W; Ns {t&f) 

1401 0 Or» Id Ji . 
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or nine hundred feet from the well in which 
the child s body was subsequently found. 

It is extremely unlikely that except on 
pressure from her lover, the woman would 
have consented to the murder of her infant, 
and it is unlikely that she would herself 
commit the murder, though a party to it 
and being present makes her punishable 
as the principal. Taking the facts of the 
case, together with the confessions and 
statements of Musammat Radhi, I have 
no doubt that Shripati took an active part 
in the murder of Ananda and that he was 
present at it. I confirm his conviction and 
sentence and also dismiss his appeal. 

Appeal dismissed. 

R. D. 
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NAGPUR JUDICIAL COMMISSIONER'S 

COURT. 

Civil, Revision N>*. 68 of 1923. 

June 20, 1923. 

Present:—hx. Baker, Offg. T. C. 
PARMaNAND PARWAR—Applicant 

versus 

T N H—NON-A PPUCANT. 

“L. / Sanction for prosecution—Evidence 9 in 
original suit — Court, whether can go beyond. 

In giving or upholding h sanction under sec¬ 
tion 195 °f the Criminal Procedure Code a Court 

?hA DO li^ reS i tliCt 1 ? to ^ evidence recorded in 
the original suit. It has inherent power to 

tahe such steps as may be necessary to enable 

d J? C 5^ ge the duty im Pos€d upon it 
tinder sub-section (6) of the section. 

.a/* m* P< t te I r K unhammed, 26 M. 116; 2 Weir 
189, dissented from. 

ai cJ'w'n “iZ' ? hattu Gope - 39 Co*- 4 « 5 I 
i! %r i ?' at PP- a 79 . 280; 25 C. 1,. j. x 93; 
18 h 497 ; 44 C. 816. relied on. 

from an ° rder o: the District 

lal p 0 ^ E '~ Par “ anand Par "' ar and Panna- 
t ‘ Par "? r . applicants, have filed these 

order PP if Cat ^ aS ™ ravision against the 
order of the District Judge Sam? or 

saneboamg prosecution of the applicants 

m. Indian Penal Code for 

Allows :- lM evidence - T1 > e bets are as 


The applicant, Parmanand, is a dealer 
in saltpetre at Khurai in the Saugor Dis¬ 
trict. He bought some bags of saltpetre 
at Sujatpur on the Hast Indian Railway, 
but these bags were not delivered at Khurai 
within a reasonable time and Parmanand 
brought a suit against the East Indian 
Railway for damages and obtained a decree. 
The applicant Pannalal, who is Parmanand's 
munim, was examined as a witness and 
stated that he had gone himself to Sujat¬ 
pur and purchased the saltpetre at 
Rs. 47-12 a maund. After a considerable in¬ 
terval the Sub-Inspector of Police suspect- 
mg t.iat the suit was a false one made an 

application for the prosecution of the 
applicants for making a false claim under 
section 210 and for giving false evidence, 
ui.der section 193. Indian Penal Code 
The JViunsif refused t 0 grant sanction un¬ 
der either section, but on appeal the Dis¬ 
trict Judge, Saugor, while upholding the 
order refusing t 0 grant sanction under 
section 210, granted sanction against both 
the applicants for giving false evidence 
under section 193, Indian Penal Code. 
Hence the present applications for 
' revision. 

The statements in respect of which the 
sanction has been granted are as regards 
the purchase by Pannalal personally of 
the saltpetre at Sujatpur at Rs. 47-12 
a maund, there being documentary evi¬ 
dence from the applicant Parmanand's 
own books that the original price paid was 
Rs. 13-8 a maund, and the Police being 
prepared to produce evidence that 
Pannalal never went to Sujatpur at all 
the goods being sent by V. P. P. 

It has been contended on behalf of the 
applicants that there is no evidence what¬ 
ever on the record in support of these allega¬ 
tions and that the Court could only decide 
the question on the evidence on record 
in view of the ruling In re Paree Kunham- 
med (1) in which it was held, "that it is 
the duty of the authority giving sanction 
ot upholding it, under section 195 to go 
into the merits of the applications for 
sanction, with reference to the evidence 
before it, which is relied on as justifying 
the according of sanction.** j do uot 

(X) 26 Hi ix£{ 2 Wdr 189. 
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think that this ruling can he held as res¬ 
tricting the Court to the evidence record¬ 
ed in the original suit. Asa n atter of fact, 
the District Judge when he gave sanction 
relied on the plaintiff's accounts before him 
in which there was an entry of the purchase 
of the saltpetre in question at Rs. 13-8 
a maund, and in any case the case of 
Budliu Lai v. Chattu Gope (2) is an autho¬ 
rity for holding that the Court had in¬ 
herent power to take such steps as may be 
necessary to enable it to discharge the duty 
imposed upon it under section 195 (6) of 
the Code of Crim : nal Piocedure. In addition 
tu the plaintiff's accounts, the District 
Judge had before him an affidavit from 
the Sub-Inspector that he was prepared 
to produce the evidence of the vendors 
of the saltpetre at Sujatpur as to the price 
paid and the manner in which the trans¬ 
action was effected. 

It is argued that there is no evidence 
to show that the applicant Parmanand's 
statement that he was told by Pannalal 
that the price paid was Rs. 47" 12 P er maund 
is false, that would be a matter f 0 r the 
Trying Court to consider in view of the en¬ 
try in his account-books. It is contended- 
that the statement in question was not 
material to the case since the only import¬ 
ant issue in it was the price at which 
saltpetre could be sold at Kburai on oi 
about the date on which the goods ought 
to have been delivered by the Railway 
Company. Hence it is argued that the 
question of the price paid for the salt¬ 
petre was perfectly immaterial to the case 
and still more was the manner in which 
the purchase was effected. The plaint does 
not refer to the price paid for the saltpetre. 
The rate at which damages were- asked 
for was Rs. 1-5 per seer which comes to 
Rs. 52-8 per maund and this amount he 
obtained. The Judge who tried the case 
is unfortunately dead. The statement re¬ 
garding the price of the saltpetre at Sujat¬ 
pur was made in answer to the questions 
put by tl e Court and while, in the ab¬ 
sence of the Judge, it will not be possible 


to say what his object in putting these 
questions was, it seems very probable that 
his view as to the rate of the saltpetie 
may have been affected by the price alleged 
to have been paid, namely, Rs. 47-J 2 
a ma und. The difference between the price 
actually paid, i.e., Rs. 13-8 a maund, and 
the rate at which damages w^-re claimed, i.e., 
Rs. 52-8 a maund, that is, very nearly four 
times as much, is very great. I will admit 
that the question as to whether the goods 
were purchased personally by Pannalal 
or were ordered to be sent by V. P. P. 
see ns at first sight immaterial, since the 
Railway Company acknowleges the receipt 
of the goods, but there is a primz Jacte 
case that the statements both as to the 
price and the manner in which the go ds 
were bought are false, and the plaintiff 
who is a regular trader mjst have brought 
the case after consulting his books; and 
could not be under any msapprehen- 
sion as to the real state of affa'rs. In these 
circumstances, it seems very probable that 
the value, of the goods when purchased 
was overstated with a view to the claim 
for damages, and as evidence is available 
to prove the overstatement, and the 
depositions of both Parmanand and Panna¬ 
lal on this point apparently are false, I 
agree with the learned District Judge that 
this is a proper case for sanction and I, 
therefore, confirm the order of sanction 
and dismiss both the applcations. 

Applications dismissed. 

G. R. D. 


(2) 39 Ind. Cas. 4651 21 0 . W. N. 269 at p,. 

279, 280; 25 C. I4. J. 193: 18 Cr. h. J. 49 44 C 
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PATNA HIGH COURT. 

Death reference No. 15 of 1923 with 
Criminal Appear No. 92 of 1923. 
Criminal Appeal No. 2 of 1923, (Cuttack.) 

June 27, 1923. 

Present: —Justice Sir B. K.Mtillick, Kt., 
and Justice Sir John Buckuill, Kt. 
SUKA RAUT and another—Accused — 

Appellants 

versus 

EMPEROR— Respondent. 

Evidence Act [I 0/1872), s. 30— Confession of 
co-accused-~Substantial self-implication — A dmission 
of actual guilt, whether necessary — Confession, 
retracted, value of—Corroborative evidence. 

All that is required to make the confession 
of an accused person admissible against a co- 
accused under section 30 of the Evidence Act 
is that the confession shall substantially impli¬ 
cate its maker in regard to the offence with 
which he and his co-accused are charged. It is 
not necessary that there should be an admission 
of actual guilt. The admission may establish 
constructive guilt only. (p. 711, col. 2.] 

Empress of Indian. Ganraj, 2 A. 444:4 And. 
Jur. 581^1 Ind. Dec. (n. s ) 051 and Empress oj 
India v. Mulu, 2 A.6<|6; 5 Ind. Jur. 263: 1 Ind. 
Dec. (n. S.) 991, explained. 

A retracted confession ought to be viewed 
with the greatest suspicion even as against the 
maker himself, but where the corroborating evi¬ 
dence is clear and convincing there is no reason 
to discard it. [p. 712, col. 1.] 

Criminal appeal from the decision of 
Sessions Judge, Cuttack, dated the 23rd 
May I 9 2 3 * * 

Mr. B. P. Jamuar, for the Appellants. 
The Assistant Government Advocate, 
for the Crown. 

JUDGMENT. 

Mollick, J.—The appellants, Suka Rant and 
Jhulan Raut, have been sentenced to death 
for having about 6-30 p. m. on the 15th 
March last murdered Eoka Raut at Mauza 
Uttarpratap in the District of Cuttack. 
Suka is about 30 years of age and Jhulan 
about 25. As is usual with the inhabitants 
of Orissa, Suka went in search of work to 
Calcutta at an early age and comes home 
from time to time on occasional visits. 
Three or four years ago he married and he 
has now a child 14 months of age. He last 
returned from Calcutta about one-and-a-half 
months before the murder. Eoka who was 
about 14 years of age was his youngest bio- 

4ft 
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ther and was a pupil at a Day Sell 00' in 
Mauza Eahangapatna about quarter of a 
mile south-east of his house. From Suka's 
statement it would seem that he was not 
on good terms with his father Jagv Rant, 
and that he suspected him of relations 
with his wife, a id that he had been 
anxious to remove from tlu family l?ouse. 
On the 14th March’ Suka lodged a com¬ 
plaint before the manager of 1 is zemin¬ 
dar (the Raja of Madhupurjalleging that his 
father was favouring his other brothers 
and was not making suitable piovision 
for his maintenance. T 1 e manager sent 
a peon to Jagu Raut directing him 
to appear at his office on the 23rd March. 
The arrival of the peon on tie morning 
of the 15th led to a quarrel between Suka 
and his father with the result that Suka 
was turned out of the house and he and 
his wife andchild took shelter in the house 
of a neighbour, named Bhikhari Palai, 
but later, owing to the intervention of 
Banchanidhi Raut, Jagv relented and 
Snka’s wife and daugjbtei came back to 
the house in the course of the afternoon- 
The evidence shows that Suka also came 
back but only for a short time. His 
father was then away from home and 
Banchanidhi says that he saw Suka 
going towards his house about 1 ghari 
before sunset and told him that the next 
day he would get his father to pay him 
bis fare to Calcutta which was about 
Rs. 4. Between that time and 9 p. M., 
when he confessed to his father and a 
number of other villagers that he had 
killed l#oka, we have no information as 
to Suka's movements except from bis con¬ 
fession- 

The events which led up to this confes’ 
s on are as follows. Iyoka had come home 
from school at midday for his meal as 
usual. He went back again about 4 
o'clock aud would, in the ordinary course, 
have come about 6. Owing to his fail¬ 
ure to return, his father, his cousin Kelu, 
his brother Parikhit and others began 
to make a search. They went to the 
school and were told that the boy had left 
in company with come school-fellows 
about sunset and had last been seen 
going towards a deserted garden known 
as Madhei SaJau's Bari through which his 
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way horn? would lie. It is said that, 
while the search for the boy was going 
on, Kehi received information from a 
goldsnr : th named Brinda that Suka had 
been to him a little earlier in the evening 
and had tried to pawn two silver bangles 
and a waist chair.. Jagu had just before 
this seen Suka sitting in the yard of 
Bhikhari Palai and he went straight to 
Sitka and brought him to a Khantar 
( zemindar’s home farm) near the garden. 
Suka at first denied that he had seen 
hoka but when confronted with Brinda 
he confessed that he and Jlulan had 
killed the boy and robbed lim of his 
jewellery and that he had last seen lim 
in the Bari when going away to pawn 
the silver trinkets. On being taken to 
the garden and finding that the body 
was not there be said tl at Jbulan had 
told him tl at if he found that the boy 
was not dead he would throw lim into 
the well in the garden- A visit was then 
made to the well but the garden being 
thought to be haunted and it being night 
no body was willing to enter the water. 
The ChiinkiJar’s brother was tien put 
ir* charge of the well and Jagu and the 
villagers returned to the Khantar with 
Suka. At this stage Jhulan appeared 
at the Kkamir. There is some conflict 
as to whether he was fetched or whe¬ 
ther he came of his own accord, but the 
learned Sessions Judge finds that he came of 
• his own accord. On being questioned, he 
denied having seen Eoka but he and 
Suka were both taken by Indra Mullick 
Chaukidar to the lhana which is three 
m'les off and which was reached about 
2 A. m. The Sub-Inspector was awakened 
and Jagu Raut’sinformatuon was record¬ 
ed. The Sab-Inspector then searched 
Suka's person and Suka gave up an 
Anta Suli (waist chain) which was his 
own and Rs. 1-3-5 in cash. Jhulan 
was next asked to si ake his dhoti 
and as soon as it was loosened two No- 
lis and one Fasia belonging to Eoka fell 
on the ground. Early the following morn¬ 
ing the Sub-Inspector arrived at Madhei 
Sahu's Bari and searched the well and 
the body of Eoka was recovered from 
the bottom- The body was naked but 
gamoha with a heavy stone about 20 
geers in weight was tied round the middle, 


evidently for the purpose of preventing 
it from floating. Round the throat 
and over the mouth there was another 
gamcha tied tightly and it was obvious 
that the boy had been either throttled 
nr strangled to death. Eater i n the day, 
Banchu, the brother of the goldsmith 
Brinda, handed over to the Sub-Inspector 
one waist-chain and two silver bangles 
belonging to Eoka, which, he said, had 
been brought to him for sale about 7 
o’clock the previous night by the accused 
Suka, who wanted to sell them as he was 
leaving for Calcutta the following day. 
Banchu further told the Sub-Inspector 
that he cor Id not fix the price without 
testing the metal and that Suka thereupon 
hurried off saying that he would call 
for them the next morning. 

Ou the 18th March Suka was placed 
befoie a Magistrate and was asked 
whether he desired to make any state¬ 
ment. His reply was that he knew 
nothing. 

A commitment inquiry was then begun 
and both accused were examined by the 
Magistrate under section 209, Criminal 
Procedure Code, on the yth April. Suka 
who by that time had apparently re-con¬ 
sidered his position then made a long and 
detailed statement describing how he 
and Jhulan had attacked and robbed 
Loka while returning through Madhei 
Sahu’s Baii, but he attempted at the 
same t me to exculpate himself to some 
extent by saying that he tried to prevent 
Jhulan from killing Eoka and that he 
was driven away by Jhulan and Jhulaa's 
father N-ra, as to whose complicity no 
hint had been given in the confession of 
the 15tt March, Jhulan, on the other 
hand, still protested his innocence and 
sa ; d thathebad been working in the Kha- 
m r unt.l 2 gharis of the night with a 
number of labourers; that, shortly after 
he had gone home, Suka s brother came 
and informed him that Suka had thrown 
Eoka into Madhei Sahu's well, that he 
cam? at on^e to the Khamar, that he was 
there questioned by Dinabandhu Sabu, 
a id that in spite of his protestations he was 
taken to the Thana. He denied that any 
gold ornaments were found on him. 

In the Sessions Court Suka made a 
still further variation. He -admitted 
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Making the statement which the Co mm.it- 
ing Magistrate had recorded, but he add¬ 
ed that it was his father who had kill¬ 
ed I*oka in order to revenge himself a ainst 
Jhulan and INira and that he had been 
tutored by his father to accuse Jhulan 
falsely, with whose family his father had 
been quarrel ing for about four years about 
a wall and a fence. He also said that 
he suspected his father of tampering with 
1 is wife. Jliulan*s statement was 
practically the same as that made be¬ 
fore the Committing Magistrate and lie 
still denied that the Nolis and the Fusta 
were found in his possession- 

Agreeing with the three assessors as 
regards Suka and disagreeing with them 
as regards Jhulan, the Sessions Judge has 
sentenced both appellants to death for 

an offence under section 3 ° 2 > Indian 
Penal Code. 

Now, the case against Suka presents 
no difficulty. His movements between 1 
gliart before sunset and 9 p. m. on the 
15th March can only be ascertained from 
his confession before the Commit¬ 
ting Magistrate. His account is that, after 
he went back to his father's house with his 
wiie and child, he waited some time 
at the house but was not given anything 
to eat. He then went to the Khamar 
and found Jhulan and his father there. 
With regard 4 o what followed, I quote his 
own words: “Jhulan then sad 

“Do they not give you anything to eat ? 
Have you gut money w th you ?” I 
said “No'*. He said “You had two rupees 
With you.” I said “I have spent a part 
of that money in filing * the ap.pl ca f on 
there is a balance of Rs. 1-3-0 “ Jhulan 
then said “What morew ll you do—your 
brother Loka has gone to Chatsa i (Pat 1- 
sala). As there is no money we shall 
take bracelets and waist chain from h m 
and by that money we shall goto Cal ti-w" 
He next proceeds to relate how -Jhu'au's 
father Niraal «» worked upon his fee nigs 
and advised him to go the following day 
.to the zemindar’s Kachahri. After tn.s 
he waited till dusk at the Khrniar and 
saw his brot.ur Loka com g from school 
whereupon Jhulan said “He is go ng by 
that road. Let u go by this way 
Catch hold of him." The confes ion then 
proceeds as follows: “ I went and caught 


hold of his hand and pulled him in that 
Bari. There is a Sahara tree there which 
was in darkness then. He cried, Jlr ha 
put 1-is hand in his mouth and thrusting 
his hand from the side of his legs car¬ 
ried him to Madhei Saliu's Baii. I took 
of! his bracelets and waist chain. He 
took off his Nolis (ear rings) wit! the help 
of his nails. As the Fasia did not come 
out he pulled it. While he was taking 
off these articles he put a cloth in his 
mouth and pressed him with his knee. 
Loka was throwing about his legs. Al¬ 
ter taking out the Noli and FasUi Jhu- 
lia began to strangle him. He was hold¬ 
ing his neck. I pulled out his hand and 
said “He is my brother he will die, I 
shall not be able to bear it.” He said 
“What do you know—you keep quiet. 
We shall kill him. You are taking Ike 
waist chain and Kliadu. Your fatl er 
and mother will let you off. 'Ibey will 
arrest me of theft. We shall kill him. 
I am tying his hand and feet; you go 
to the goldsmith’s house and come back 
after selling the Kliadu and Suta.” He 
tied the legs with a red napkin and tl e 
face with the old one and said “ I am 
now going to the Khama >; I was working 
tliere; I shall ascertain if there is work 
for to-morrow. You go to the Bania’s 
horse; I shall come back just now. 
If I slia’l see that he is dead then al¬ 
right. otherwise I sha.l throw him into the 
well.” I went to the Ba a's house and 
he to the Khamargarh. When I went 
towards the road my con-cience pricked 
me (or I fe t uneasy). I thought, wi.y 
should I kid him I came back and un- 
t ed the leg and was about to unt-e tl e 
face when Jn.lia and his father arrived. 
I pat fl the cloth from the mouth 
and rased hm and made li m s.t He 
sat. Nira Rant sad “Wny did you make 
him s t ? The Sala is half dead. Why 
do you make iiim s.t ? Let us k il him.'.’ 
I sa d “No, we shall not kiil him." He 
sa.d “Sala, what do you know? I married 
two wives, I k lied tue first wife. As Soon 
as he d ed I put some Torani (rice 
water). Ail knew that she died of Mai dan 
(diarrhoea or cholera); who could know 
that? JXd the Police catch me —we shall kill 
him in the same way. You go away. 
Dont* tell this t 0 any one." I was driven 
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out, I fled away keeping my eyes over 
them at times. I went to a distance and 
from thence I looked at them. Nira 
Raut and Jhulia said “Why are you 
standing on? Go away/* I went away to 
Bania’s house. I took the articles 
to Brunda i Bania’s house. He said 
“I have ho * money.” Then I went to 
Banchu Bania and said to him ‘ Will you 
take the Khadu and Anta Suta He said 
“Why not'? I then^ said “What will you 
pay for each Vari." He said “I shall pay 
11 annas for each Vari, let the articles 
remain here till to-moirow morning when 
you will come and have them weighed 
and take the price.’' I then came away 
from that place and sat in the Gouda's 
house. My father went there to call me. 
With him I came to the Khamar. There 
I confessed everything. Gentlemen say 
that I stated that I killed him which is 
not so. I stated “We left him at that 
place.” 

There is nofoundation lor the suggestion 
that this statement was inspired by the 
appellant's father. On the other hand, ft 
is difficult to follow the workings of the 
appellant's mind and to explain his con¬ 
duct, first, before the villagers, then be¬ 
fore the Magistrate on the 17th March 
and then before the Committing Magis¬ 
trate on the 7th April and finally before 
the Sessions Judge on the nth May. 
There can be no doubt that, as soon as 
he was taxed by his father and his co¬ 
villagers regarding the disappearance 
of Boka, he made a clean breast of 
the whole affair. This is proved by Jagu, 
Dinabandhu, Kelu, Giridhari, Narain, 
Dhruba and Brinda. The reason for this 
confession at least is clear for he was 
confronted with Bri n da t 0 whom he had 
just taken the two bracelets and the waist 
chain and he evidently had not the pre¬ 
sence of mind t Q c oncoct any plarsible 
explanation. The evidence of Dina- 
ba n dhv on this point seems to me t 0 be 
perfectly straight-forward and reliable 
and I quote the material portions of it 
in his own words:— 

"Jagu Raut said that his boy was not 
found and asked wl at h e should do 
We asked him t 0 s e ar c h in the village 
and just then Kelai Raut, Jagu ’ s nephew’ 
arrived and said that rrunda Maha« 


rana was saying at the Khamar that Suka 
had taken bangles, waist chain to him for 
sale. Kelu asked Jagu t 0 see where Suka 
was. Jagu and Kelu went to fetch Suka, 
Jagu having seen Suka at Bhikhari Palai's 
house. They asked us to go to the Kha¬ 
mar as Brinda was there. So we went 
to the Khamar. Brinda was sitting there. 
Padmalabb the man in charge of the Kha¬ 
mar was not there. We spoke to 
Brinda and Jagu and Kelu arrived there 
with Suka. I asked Suka saying that 
Brinda was saying that he, Suka, has 
taken bangles and waist chain to him. 
Suka denied it. I said that Brinda 
was no stranger to him and had been 
saying it, Suka after saying that Brinda 
might be saying it and that he (Suka) 

could not prevent it, kept quiet for Some 
time. Then he said that he had taken 
the ornaments to Brinda. I then asked 
him what he had done with his brother 
Boka; now that he admitted taking ^1 e 
ornaments to Brinda, Si ka said notl ing. 
Then he said lt Marx Pakaichhi ” (I I:ave 
killed him). We were disgusted, and he 
said that he had left Boka in the Bari 
of Madhei Sahu. We thought tlatthe 
boy might by seme chance be alive, aad 
we wanted to fumy to the sjot and 
get up when Kelu sjzed tfe Batua, 
Exhibit 1, from Suka’s waist. Dhruba 
Raut asked Kelu what was the point 
of taking the Batua. Kelu said that 
the silver ornaments had been taken to 
the goldsmith but the gold ornaments— 
Noli and Fasla —may be in the Batna. 
Suka said that Jhula had taken the gold 
Nolls and Fasta. I asked Suka why 
Jhula had taken those things and Si ka 
said that he and Jhi la together had 
killed Boka. He added that after kill¬ 
ing him they had left him tied inMadhei 
Bari, and that Jhula had said to him" 
take silver ornaments to a Bania and sell 
them. Bet the body remain here. As 
I have been working at the Khainaf, 

I will go and see the Khamar people. 

I will come later on and see the body. 
If I find life gone, well and good, other¬ 
wise I will throw h?m into the well. 

So we all went to Madhei Sahu's Bari. 
There I asked him to point out the place 
Where the body was left. I asked him 

why it Tias not there, and he said that 


» 
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Jhula must have thrown it into the well. 
We tried to look into the well with a 
lantern, but as it was night, nothing could 
be seen. So we came out of the Bari 
and sat on the road in front of the Bari; 
that road is called the Kodigna Padia 
(a fallow where transactions in Cowries 
used to take place). Banchu Rant was 
sent to fetch the CJuiitkidar Indra Alallik 
with his brother. Suka was with us, and 
I asked Suka how he had killed Doka 
and Suka said that Jhula had seized 
Doka by the l Q gs, that te (Suka) had lied 
a cloth over his mouth and neck tightly, 
that after throwing i-oka in that condition 
Suka had gone to the Bania, and that he 
could not say what happened after that. 
Then the Chauk/dar and his brother 
Narsing Mailik arrived; they had not come 
when Suka told us how he had tied his 
brother. SJon after, the Chauk/dar came 
Jhulan. He had not been sent for at all.** 
While the statement before the Commit¬ 
ting Magistrate is obviously incorrect in 
so far as it seeks to reduce Suka's guilt 
there is, in my opinion, no doubt that the 
above confession made to the villagers 
was a true and accurate account of the 
events that happened, prom the 17th 
March Suka was in custody in Jail and be¬ 
tween that date and the 7th April he had 
ample time to prepare a carefully consider¬ 
ed defence. In my opinion the skill 
displayed in the preparation of the state¬ 
ment of the latter date makes it quite 
impossible to accept the suggestion that 
Suka is a person of weak intellect and 
that he was coerced into joining in the 
robbery under the influence of a stronger 
mind. As for the statement made be¬ 
fore the Sessions Judge about a month 
later, it clearly bears evidence of both 
malice a»-d cunning. There is no evidence 
whatsoever that Jagu R*ut, the old maa, 
was carrying on an intrigue with the appel¬ 
lant's young wife, and as for the sugges¬ 
tion that Jagu Raut killed Lis own son, 
who was the youngest child and the fa¬ 
vourite of the family, not orly 
is there no evidence but the motive is 
whplly inadequate, it §eems that two 
years before the occurrence there % asa 
eiiminal case about a fence between Jagu 
Raut and Mira wticb was compromised 
and Jhai, shortly before the occurrence. 


JNira had beaten one of Jagu Raufs sons 
in the course of a quarrel about a boundary 
and that the two families were not on 
good terms, Mira suspecting that Jagu 
had estianged Jhulan from him. It 
further appeals that Mira and Jagu had 
not been on speaking terms for three or 
four years; but, all the same, these disputes 
and quarrels do not to my nnnd afford 
a sufficient motive for Jagu's killing his 
own son in order to fasten a false charge 
upon Jhulan; on the contrary, the sugges¬ 
tion is that Jagu was siding with Jhulan 
against Mu a: At the same time, the 
statement before the Sessions Judge shows 
that Suka had a very lively appreciation 
of the situation created by his confessions 
and that he fully realised the necessity 
of neutralizing their effect. It is true 
that in his petition to the Zemtndar on 
the 14th March he said that as he was not 
more intelligent than his other brothers 
his father was insulting him in various 
ways and was unwilling to allow him his 
proper share or to give Lim access lothe 
house. This admission of intellectual 
inferiority is counter-balanced by the 

assertion that he was earning more money 
than his brothers, and I can find nothing 
on the record to show that the appellant 
is of such weak mental capacity that it 
would be unsafe to rely upon anything 
that lie has said. 

The medical eviderce also corroborates 
the story told by him. It discloses the 
following injuries upon I/oka: 

(1) The eyelids of botl eyes ecchymosed* 
one small lacerated wound £" by $" skin 
deep below the lower eyelid on the 
right side—the biidge ot the nose also 
ecchymosed. 

(2) Three small ecchymoses with swell¬ 
ings on the forehead one at the middle 
i" by one J" by }' on the left side, 
another J" by on the right. On incision 
extravasation of blood found in the tissues. 

ft) One scratch mark on the right side 
of necl^ just behind the angle of jaw 

probably caused by finger nails. An¬ 
other on the right cheek J'oy J" probably 
eaused by finger nails. On incision extra¬ 
vasation of blood found on all ecchymoses. 

(4) Two small scratch marks one on the 
right arm above elbow on the outside 
probably caused by finger nails,. 
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(5) Laceration of the left ear-lobe from 
the upper bore for ornaments: a portion 

in le gth completely torn. 

Death was due to asphyxia, probably 
caused by suffocation and no sig of drown¬ 
ing was present. In the opinion of the Sub- 

Assistant Surgeon tie above superficial 
injuries were not sufficient in themselves 
to cause death. The ecchymoses 
on both eyelids and the bridge of the 
nose and the condition of the conjunc- 
tivaeshow that something was tied round 
the face and the small scratches on both 
arms, the neck and the cLeek indicate a 
strrggle ani the use ot finger nails. 'Ihis 
evidence, in my opinion, stroigly corro- 
boiates the account given by Si ka to 
Dinabandhu and I have no doubt that 
Loka was throttled or strangled to death. 

There is yet another piece of evi¬ 
dence which corroborates tl e confessions 
and tl at is tl e delivery of the two brace¬ 
lets and waist chain to tie goldsmith 
Banchu after the murder. On this point 
we have the evidence of Brinda and Ban¬ 
chu. It was possibly owing to the 
confusion following the discovery of the 
murder that Banchu was not examined 
that night, and apparently the fir si 
thought of the villagers was to hurry 
Suka and Jhulan to the Police Station. 
It was not till the following day that 
Banchu produced this jewellery, but there 
can be no reason whatsoever for dis¬ 
believing his evidence and. that of his 
brother Brinda as to Suka's part in the 
matter. Suka offered the jewellery first 
to Brinda and finding that Brinda had 
not the money he went to Banchu who 
'old him he would keep the ornaments and 
give him the money the next day after 
ascertaining their weight. The evidence 
of Ankuri Sahu and Sura Sahu establishes 
the fact that’ these articles were made 
by them for Jagu and Jagu’s evidence 
shows that the^ were being worn by 
Loka on the day of the occurrence. Tl ere 
can be no doubt that Suka was speaking 
the truth when he stated before the vil¬ 
lagers and repeated in the Committing 
Magistrate's Court that he robbed Loka 
of this jewellery and disposed of it in the 
manner alleged by Banchu. 

A point has been made Brat the evidence 

of the witnesses who support the con- 
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fession in the village cannot be accepted 
because, if Suka had in fact confessed, 
an attempt would have been made to 
search the well that night. The expla¬ 
nation is that nobod} r was willirg at that 
hour to enter the well. The well was 
carefully guarded the whole night and the 
discovery 01 the body in it also corrobo¬ 
rates the confession. 

Suka’s statement both be-ore the vil¬ 
lagers and in the Committing Magistrate's 
Court that he was not present wl en the 
body was actually thrown into the well 
may be true but probably it is not. One 
reason for doubting its truth is that the 
body was weighted with a stone weighing 
about 20 seers; as the distance from the 
place, where Loka was killed, to the well 
(according to his own statement) was 
about 5 yards, it would have been diffi¬ 
cult, though not impossible, for one man 
to carry the body that d stance and to 
throw it with sufficient ejare into the 
well so as not to touch the sides; from the 
state of the body it would seem that care 
was taken to see that the head did not 
strike the brick work inside the well. 

I am satisfied tl eref ore, that Suka was 
one of tie persons who caused the in¬ 
juries from which Loka died and I do not 
believe his later statement that he made 
an effort to save Loka. 

The only inference that can be drawn 
from his conduct is, that from the outset 
his intention was to kill and even if 1 e 
went away to the Bania's shop to pawn 
the things after the assault, he had no 
intention cf averting fatal consequence; 
either Loka was dead when he went 
away or he was nearly dead and Suka s 
statement to Dinabandhu that Jhilan 
said, “If I find on my return that he is 
dead, all right, if not, I will throw him 
into the well" demonstrates beyond doubt 
lhat Suka made 1.0 ef.oit to undo what le 
had cone. Tie probability is that both 
he and his accomplice threw the bedy ii to 
the well and the absence of signs of drown¬ 
ing shows that life was then extinct. 

The learned Counsel for the appellants 
urges that the motive disclosed is wholly 
inadequate. Now, the evidence shows 
that Suka had quarrelled with his father 
and that he was^anxious to leave on the 

16th March for Calcutta. He had appal- 
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rently no money to pay the fare. He 
had a sum of Rs. 2 out of which he spent 
7 annas for the petition to the zemindar 
and he bad the balance in his possession 
when searched at the Police Station. He 
required about Rs. 4 for the Railway fare 
to Calcutta and, in my opinion, his object 
in killing his brother was robber}'. There 
may possibly have been some idea of revenge 
against his father also but the principal 
motive was undoubtedly to get the money. 
The total price of the jewellery taken 
is said to be ? litlle over Rs. 25, the goluen 
ornaments, that is, the Fasia ana the two 
Nolis which are said to have been taken 
by Jhulan were worth about Rs. 15; 
Suka’s share, therefore, amounted to about 
Rs. 10 which was ample for his expenses 
to Calcutta. So small a sum might seem 
an inadequate motive for fratricide, but 
murders have been committed even 
for less adequate motives and the in¬ 
sufficiency in the present case is not, 
fn my opinion, a ground for disbelieving 
the evidence. 

I have already declined to accept the 
plea that Suka was incapable of forming 
any intention of his own and was complete¬ 
ly under the will ana influence of some 
superior mind, ana to my mina the crime 
offers no reaearning features. Suka had 
been earning his own living in Calcutta 
for 15 or 16 years, and there is nothing 
to suggest that he was not fully capable 
of realizing the nature of his act. In 
these circumstances, no sentence other 
than death will, in my opinion, be proper. 
His appeal is, therefore, dismissed. 

' Ths case against Jhulan is more diffi¬ 
cult. We have no inf or mat on at all of 
his movements on the day of occurrence 
except from the statements of Suka and the 
first question is, whether the confessions of 
Suka can be received as evidence against 
him. It is contended that the state¬ 
ment before the Committing Magistrate 
certainly cannot be admitted inasmuch 
as Suka exculpates b.imseli and throws 
the whole blame of the murder upon 
Jhulan. The law on the subject is con¬ 
tained in section 30 of the Indian Evidence 
Act; ana if Suka’s statement before the 
Committing Magistrate can be regarded 
as a confession, then it is permissible to 

•.take it into consideration against bis 


co-accused. The statement is certainly 
a confession as to the robbery. Is it 
necessary that In order to be capable of 
being laken inlo consideration against 
Jhulai there must also be a clear and 
unequivocal admission of murder ? Va¬ 
rious authorities have been cited before 
us to show that, unless a confessing pri¬ 
soner implicates himself as fully as his 
co-accused, the statement will not be admis¬ 
sible, the principle being there is no guaran¬ 
tee that tl e maker of the confession is speak¬ 
ing ti e truth; and reliance is placed upon 
Empress of India v. Ganraj (1) and Empress 
of India v. Mulu (2). In my opinion no 
general rule can be laid aown and each 
case must be decided on its own frets. 
All that is required is that the confes¬ 
sion shall substantially implicate its maker 
in regard to the crime with wh.icl he ana 
his co-accusea are chargee- It is not ne¬ 
cessary that there should be an admission 
of actual guilt. The admission may es¬ 
tablish constructive guilt ana the question 
in the present case is, whether Suka’s 
statement to the Committing Magistrate, 
taken with the fact that the body was 
found in the well, w'ould be sufficient 
to raise an inference that he and his accom¬ 
plice 1 aa the common intention of killing 
the deceased and that the act which caus¬ 
ed death was done in furtherance of that 
intention. In my opinion the answer 
to this question is in the affirmative and, 
therefore, the statement is admisible in 
evid ence. 

But the prosecution are on firmer 
ground when they urge that, whatever may 
be saio of the satement to the Commit 
ting Magistrate, the statement to the 
villagers is certainly a clear and direct 
admission of guilt and as such it fully 
complies with the strict rule laid down 
by the Allahabad and the Calcutta High 
Courts. I have alreaay referred loDina- 
bandhu’s evidence which proves that 
the confession was made by Suka as 
soon as he was confronted with Brinda. 
Jhulan was not present, but the con¬ 
fession has been legally proved and, there¬ 
fore, it is admissible even tl ough it was y 

(1) 2 A. 444; 4 Ind. Jur. 581; 1 Ind. Dec. (n. s.) 

851. 

(2) a A. 646; 5 Ind. Jur. 263; 1 Ind. Dec. (n. s.) 

.. 
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made in his absence. In that confession 
Suka used the words “I have killed him." 
He also admitted that Jliulan had seized 
Loka by the legs, that he (Suka) had tied 
a cloth over bis mouth ana neck tightly, 
that after throwing Loka down in 
that state he hart gone to the Bania, 
and that he could not say what happened 
after that. He further said that, after 
killing Loka he and his companion had 
left him tied in Madhei Bari and that 
Jhulia then said : “Take the silver orna¬ 
ments to a Bania and sell them. Let the 
boay remain here. As I have been working 
at the Khamar, I will go an u see the Kha- 
mar people and ascertain whether there 
is work for to-morrow. You go to the 
Bania's house, I shall come back just 
now. It I shall see that he is dead, then 
all right; otherwise, I shall throw him into 
the well.’’ There can be no doubt that 
these statements constitute a full and com¬ 
plete admission ot the offence of murder 
and there is no reason why it should not 
betaken into consideration against Jliulan. 
It is true that this confession was par¬ 
tially variea in the Committing Magistr? te’s 
Court ana completely retracted in the 
Sessions Judge’s Court. It is needless 
to observe that retracted confessions 
ought to be viewed with, the greatest 
suspicion even as against the maker him¬ 
self, and in the present case, if there had 
not been any' corroborating evidence 
against Jliulan, I uo not think it would 
have been safe to convict him; but the 
corroborating evidence is clear ana con¬ 
vincing and, in my opinion, the learned 
Sessions Judge was right in disagreeing 
with the assessors as to its value. 

I refer to the fact that two Nolis and 
one Fasia were found upon the person 
of Jhulan at the Thana when he was search¬ 
ed. The eviaence of Parikhit show's 
that he got these ornaments made in 
Calcutta two years before the occurrence 
and that he gave them to bis father 
who proves that Loka was wearing them 
on the a ay of the occurrence. As Jhu¬ 
lan denies that the ornaments were 
found on l: is person an ’, in eec. that they 
were foun 1 at all at the Thana, it is nec- 
cessary to examine with some care the 
evidence bearing upon this part of the 

case. It appears that at a a. m, Jhulan 


[* 9«5 


and vSuka had arrived at the Thana in' 
the custody of the ChaiMdar Indra Mallik 
and of Jagu, Kelu anu Bandhu. The 
Sub-Inspector, Akbar Khan, was asleep, but 
on being awakeneo. lie caused two inde¬ 
pendent persons nameo SirajucuUn, a cul- 
livator, and. Saahucharan Das, a .stamp- 
vendor, to be fetched. These persons* 
were present when Jagu’s first information 
w r as recorded ana the Sub-Inspector 
took the precaution of taking their sig¬ 
natures upon it. At that time the Sub- 
Inspector was sitting in He verandah 
of the Police Station with Sirajuaoin and* 
Sadhu. According to the evidence of 
Sadliu, the two accused, were about io 
cubits to the left of the Sub-Inspector 
near tie enu of the veranaah. Jagu 
and his co-villagers were immediately 
below Ibe Sub-Inspector in the yard 
before the First Information was 
recorded, but he came up afterwards. 
Near the accused there were some Cons¬ 
tables, but they were below in the yard. 
The Sub-Inspector had a lantern, the 
Constables had one or two lanterns and 
the villagers had brought a lantern of 
their own so that there seems to have 
been sufficient light. After recording the 
First Information the Sub-Inspector re¬ 
corded the statements of two or three 
witnesses; he then called the accused up 
to him and recorded their st tements; 
he next asked Suka to loosen his dhoti; 
Suka did so, and he gave, up one Suia 
and some money, and nothing else of im¬ 
portance was found upon him. Accord¬ 
ing to the Sub-Inspector Jhulan was next 
made to stand up and to fhake his dhoti 
and as soon as he did. so two Nclis and a 
Fasia fell on the fioor of the verandah 
about one cubit from Jhulan. A Cons¬ 
table then picked up the ornaments. 
Jagu immediately identified them as be¬ 
ing Loka’s. Saahu’s account is a some¬ 
what fuller one, but I do not think 
there is any material difference between 
it and the Sub-Inspector’s, and 

wherever there is a discrepancy 

I prefer to trust to Sadhu’s memory. 
Sadhu states that just before Jhulan 
and Suka were ordered to stand up, 
two Constables were called from th e yard 
up to the verandah and. tl.ot Suka gave 
the money end *'‘l c waist- -chain to the 
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Constables. With regard to Jhulan, Sf>dh« 
suited before the Committing Magistrate 
that a Constable untied Jliulan's cloth 
and in explanation of this statement 
he said in the Sessions Couit that as 
Jhulan hesitated a little the Constable 
put his hand on Jhulan's dhoti ana that 
Jhulan shook it after the Constable had 
untied it. The Constable picked up the 
jewellery and handed it to the Sub-In¬ 
spector. The Sub-Inspector deposes chat 
he asked Jhulan where lie had got the 
ornaments and that Jhulan replied that 
he had got them from Suka; but there 
is no corroboration on this point. In¬ 
deed Sirajuddin is positive no one asked 
him any question on this point. On 
other points his evidence generally 
corroborates Sadhu. 

In these circumstances, it does not ap¬ 
pear that it was possible for any of the 
prosecution witnesses or Suka to make 
the ornaments fall out Jhulan’s dhoti. 
To any one familiar with the way money 
ana small articles are rolled up in tl e 
folds of the dhoti at the waist it is clear 
that the only person who could have done 
it was th e Constable who is alleged to lave 
untied the dhoti’, but in order to fasten 
the act upon him, it woula be necessary 
to show that he was in possession of the 
Nolis ana the Fasia. There 1 s, however, 
no reason for believing that any of the 
prosecution witnesses brought these 
articles to the Thana and afteiwarashand- 
ea them to the Constable in oroer to create 
evidence against Jhulan and- the evidence 
of Sirpjuaain ana Sadhu Charan who are 
absjlutely disinterested witnesses is whol¬ 
ly destructive of the theory that there 
has been any manufacture of false evi¬ 
dence in this connection. Ii is difficult 
to conceive that a wickedly malicious 
conspiracy of this nature between the 
prosecution witnesses present at the 
Thana and the Police could have been car¬ 
ried out without detection by these two 
persons. On the other hand, it is contended 
by the learned Counsel that it is equally 
inconceivable that Jhulan should have 
kept the spoils of his crime upon his per¬ 
son so long. This point has certainly 
to be met ana we have to j inquire 
how it was that he came.Jto the Khamar 
at all after the murder. Jagu said In 


had confessed, he and his co-villagers 
went to Jhulan’s house and questioned 
him, but he gave no answer and tint 
Suka then took his co-villagers to ti e gar¬ 
den and showed them the well into which 
hoka’s body was thrown. The evidence 
given at the trial shows that this state¬ 
ment was incorrect. Having regard to 
the fact that the First ^Information was 
recoryea at 2 A. m. the error, in my opin¬ 
ion, is intelligible. Jagu now oenied 
that he went to Jhulan’s house and says 
that he cannot say whether any one 
brought him to the Khamar. Dinabandhu’s 
evidence, however, is quite clear an I he is 
certain that Jhulan was not sent for at 
all ana that he arrived shortly after 

the Chaukidar, and the learned Sessions 
Judge is also of this opinion. Jhulan 
himself stated before the Committing 
Magistrate that he was at home reading 
a sacred book when one of Suka’s broilers 
came and tola him that Suka hao thrown 
Ivoka into the well and that he at once 
came to the Khamar, and it would seem 
that his case is that he arrived after Suka 
had made his confession and pointed 
out the well. I think this is correct, ana 
we can only speculate as to Jhulan’s rea¬ 
son for carrying the ornaments upon bis 
person. It may be that as he had gone 
to the length of risking his life for the 
sake of the ornaments, the desire to re¬ 
tain physical possession of them over¬ 
powered the diciates of ordinary prudence. 
He might certainly lave thrown away 
or hidden the ornaments, but it is possi¬ 
ble that so completely dominate^ was 
he by the feeling of greed that he was 
not willing to relinquish his custoay of 
the articles even for one moment. It 
is true that the value of the articles wis 
only about Rs.. 15, but as in tie ci.se 
of Suka the smallness of the value is im¬ 
material. It may also be that Jhulan 
did not know th^t be had been accusea 
by Suka or that, if he did know,be 
intendea to brazen out the accusation. 
He may have thought that he would 
be able to deny successfully that the 
articles belonged lo Eoka ii they were 
found in his possession at the Khamaf 
or that nobody .would .have the courage 
to-search him against l^is will. In this- 
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last surmise lie was certainly right, 
because, as a nutter of fact, he was not 
searched till he got to the Thana . 

I am, therefore, not much pressed with 
what men of ordinary intelligence would 
have done under similar circumstances. 
If Suka was capable immediately after 
the murder of pawning tbe silver orna¬ 
ments with the goldsmith Banchu in utter 
disregard of the fact tbal he would cer¬ 
tainly be caught as soon as the disappear¬ 
ance of Loka became kr-own, it is scarcely 
surprising that Jhulan should have 
comm tted the indiscretion of carrying 
about the stolen property' upon his 


person. « . 

It is next urged that Jhulan could have 

thrown them away on the way to the 
Than a) but the evidence is that he was 
tied with a rope and that his hands were 
not free. Inceed, after his arrive 1 at the 
Khamar he had no opportunity of op¬ 
posing of the ornaments. He asserts 
that he was not tied an 1 the prosecution 
witness Dhruba supports him on this 
point, but this witness was not present 
when the villagers started with Jbulan 
for the Thana. On the other hand, the 
Chaukidar Inner Mi Uik, Banaliu and J agu 
all depose that Jhulan was dead and, in 
my opinion, their evidence should be 

8C lt P may be asked why Jhulan was not 
searcheo. from Dinabandhu’s evioence 
it would appear that he was not qi’.lie 
certain that Jhulan ought to be sent to 
the Thana and that, when J agu protested 
that Jhulan ought not to he left behind, 
Dinabanahu said that the Chauktdar was 
to decide. This may explain why Jhu¬ 
lan was not searched by his co-villagers. 
Or it may be that there is really no ex¬ 
planation to give. As the villagers did 
not take the precaution to search Suka 

who was confessing, there was perhaps 

nothing strange in their omitting to search 
a man as to whose guilt there was 

some doubt . £ . 

Finally there is evidence of associa- 

tion between Jhulan and Suka. Jagu 

states that he believes that Jhulan 

ana Suka Fwork together at the General 

Post Office in Calcutta. There is also 

a somewhat curious statement^oy Suka 

in his confession which points tv so inti- 


mate connection. From his confession 
it would appear that Jhulan knew that 
Suka had Rs. 2 in his possession and 
questioned him about it shortly before 
the murder. It is not likely that this 
part of the confession was pure invention 
and, in my opinion, it is established that 
Jhulan and Suka were close friends. 

With regard to Jhulan’s father Nira, 
there was no mention of him in tbe 
confession to the villagers, and it does 
not appear that he took any partin the pro¬ 
ceedings at the Khamar before Jhulan and 
Suka were sent to the Thana. His name was 
introduced by Suka for the first time in the 
Committing Magistrate's Court and it is 
probable that Suka’s object was to ac¬ 
count for the disposal of the body. He 
had realized that it would have been 
difficult to make people believe that, 
weigl ted with a heavy stone, it was re¬ 
moved by Jhulan alone. 

It is unnecessary to discuss the evidence 
of the defence witnesses called by Jhulan. 
They seek to prove that he was working 
in the Khamar at 6-30 P. M. but their 
evidence is inconclusive. 

The result, therefore, is that, in my opin¬ 
ion, the learned Judge was right in find¬ 
ing that Jhulan took part in the murder 
and that he has committed an offence 
under section 302, Indian Penal Code. 
There are no extenuating circumstances 
in the case. The offence was committed 
in a cruel and callous manner and with 
a disregard for consequences verging 
on contempt. In my opinion, death is 
the only proper penalty in the circum¬ 
stances and the sentences passed by tie 
learned Sessions Judge upon both appel¬ 
lants will be affirmed. 

The appeal of Jhulan is also dismissed. 

Bucknill, J.— I agree. 

. M. d. J. 

Appeal dismissed 
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CALCUTTA HIGH COURT. 

Criminal Revision No. 262 of 1923. 

May 21, 1923. 

Present —Mr. Justice Rankin, Mr. Justice 
Buckland and Mr. Justice Cuming. 
DIBAKANTA CHATTERJEE— 
Accused—Petitioner 
versus 

GOUR GOPAE MUKERJEE— Com¬ 
plainant—Opposite Party. 


for the defence were examined. The 
question is, whether 0 r not the obligatory 
examination of the accused under section 
342 of the Criminal Procedure Cede should 
have taken place after the witnesses b r 
the prosecution ban been cross-examined. 

It lias beer submitted to us that, 
in sniuch ;s there was in exami¬ 
nation cl the accused under that 
section rfter the witnesses f r the pro¬ 
secution had been cross-exr mineo and be- 


Criminal Procedure Code ( Act V of 1898), 
s. 342—" Examined,” meaning of — Examina¬ 
tion of accused after cross-exan ination of prosecu¬ 
tion witnesses, whither cbligatoiy. 

The word " examined ” in section 342 of the 
Criminal Procedure Code does not merely refer to 
the exam nation-in-ch ef of the prosecution witnes¬ 
ses but includes their cross-examinat on and re- 
examinat on. [p. 719. col. 1.] 

Mazahar Ali v. Emperor, 71 Ind. Cas. 662; 
27 C. W. N. 99; 36 C. I . J. 417; 24 Cr. L. J. 198; 
(1923) A. I. R. (C.) 196; 50 C. 223, followed. 

Ier Buckland, J. —In all cases, whether addi¬ 
tional witnesses have been called after a charge 
has been framed or not, the obligatory exami¬ 
nation of the accused under section 342 of the 
Criminal Procedure Code should take place after 
all the witnesses for the prosecution have been 
examined and cross-examined and before he is 
called on for his defence, [p. 717, col. 1.] 

Per Cuming, J . (dissenting ).—The expression 
“examined" used in section 342 of the Criminal 
Procedure Code does not include cross-examinatio.i 
or re-exami ation. [p. 717, col. 2.) 

Rule against an order of the Deputy 
Magistrate, Hug hi y, dated 15 th November 
1922. 

Babu Narendra Kumar Bose for Batus 
Manmatha Nath Mukherjce and Jajnesuar 
Mazumdar, for the Petiticneis. 

. Babu Debeudra Nath Moudot, for the 
Opposite Party. 

JUDGMENT. 

Buckland, J. t April i g//i. 1923).—The point 
involved in this Rule has come before the 
Court recently on several occasions, and it 
arises upon the interpretation to be giver, to 
section 342, Criminal Procedure Code. The 
complainant ana five)'witnesses for the pro¬ 
secution were eixamined-in-cliief on the 
7th July 1922, On the 20th July 1922 
five other witnesses for the prosecution 
were examinee-in-chief. Tie accused 
was then examined under section 342. 
On the 7th August a charge was framed. 
No further witnesses for the prosecution 
were examined-in-chief, but or- «tat and 
on subsequent dates the witnesses. for 
the prosecution were cross-examined. 
On the 18th September six witnesses 


fore he w r as called upon to enter upon 1 is 
defence, the provisions of the section have 
not been complied with. In point of fact, 
the accused was examined after the wit¬ 
nesses for the prosecution had been exa¬ 
mined-in-chief and before he was called 
on lor his defence. But the contention 
is that the word “examined" in 
section 342 includes cross-examination 
and *tl at, in consequence, the provisions 
of the section have been contravened. 

We have been reierred generally to re¬ 
cent decisions of tl-is Court and parti¬ 
cularly to tie judgment i n Mazahar 
Ah v. Emperor (1) i n which the lear n ea 
Chief Justice referring to the woro.s 
of the section said : “Th; t must mean after 
the witnesses frr the prosecution have been 
examinee., and after the cross-examination 
and re-examination, if any, of such wit¬ 
nesses, for ordinarily the accused is i ot 
called on for his defence until the case for 
the prosecuticn is closed ." Ido not under- 
stano that by this it is necessarily meant 
that the word “examined" ii cluaes cross- 
examination and re-examination if any. It 

.seems to me that the decision is based 

upon broader grounds, for a few lines 
earlier i n the judgment I fina it stated: 
‘ m y judgment it is clearly indicated iu 
that part of the section that the time at 
which the Court si all! questicn the ac¬ 
cused generally on the [case, is, after the 
prosecution case is completed and before 
/he accused person is called on for his 
defence. 

I agree with this ccnclusitn aid I de¬ 
sire (to state my reasons with reference 

P roced V re k id down in Chapter 
JCXI for /he trial of warrant-cases. Section 
252 . pro vines !or the examination oi the com¬ 
plainant and of witnesses for the prose- 

* ( X J 7i Ind. Cas. 662; 27 G. W. N. go f 36 C. 
•jd* 4I 7J 24 Cr. L. J. 198; (1923) As I; R. (C.) 
I9&I50 Ci 223 ? ' 7 
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cution in the first instance. As regards 
them it is open tj the defence to cross- 
examine them if they choose to cl ; s> as 
they ore called >r to reserve the cross- 
examination until the opportunity pro- 
viviaea later. When those witnesses 
have been examined, or at any previous 
stage of the case, which means before 
they have all been examined,the Magistrate, 
under section 254, is entitled to frame 
a charge in writing against the accused. 
The charge is then read and explained 
to the accused ana he is asked to plead 
to it. Then, if he aoes not pleaa guilty or 
has to be tried, the accused is given an 
opportunity of cross-examining the wit¬ 
nesses for the prosecution whose evidence 
has alreaav been taken, ana after those 
whom he desires to re-call for that pur- 
p )se have been cross-examined and re-exa¬ 
mined they are discharged. Next, the evi¬ 
dence of the remaining witnesses for the 
prosecution is taken and after cross-exa¬ 
mination ard re-examination they too are 
discharged. There the case for the prose¬ 
cution closes and it is at that stage and 
before the accused is called upon t) enter 
on his deiej.ce which is the next stage 
that the obligatory. examination of the 
accused under section 342 should take 
place. 

There may, therefore, be cases where all 
the witnesses f »r the prosecution are 
examine! before a charge is framed and 
they are only cross-examined thereafter 
ana cases where additional witnesses are 
called for the prosecution after a charge 
has been framea. 

With regard to trials in which such 
additional witnesses are called for the 
prosecution, in my opinion, which I might 
have to re-consider if the point directly 
a ose fo decision at any further time, 
such additional witnesses for the prose¬ 
cution shoula be cross-examined anc re- 

examinea one by >ne as they are calleds 
Asregards witnesses callea before a charge 
is framed an opportunity is provided to 
them for cross-examination but there is 
no such prevision asregards the additional 
or remaining witnesses for the prosecution. 
Failure to observe this proceaure is one 
source 1 ! of error with regard to questioning 
a 5 prisoner 3 under J section' V 342, Crimi¬ 
nal Procedure Code. But if the additional 


witnesses for the prosecution are exa¬ 
mined-in-chief, cross-examinee and re-exa¬ 
mined ore by one then, asa matter of course, 
if will follow that the stage at which the 
Court shall question the accused generally 
onthecase will be after the prosecution 
case is complete ana before the accused is 
called on for his defence and no auestion 
can possibly arise as to whether the Word 
“examined ’* in section 342 aoes cr does 
not include the word “err ss-examined”. 

In cases, h.wever, where n) aaaitima.l 
witnesses are called after a charge 
lias been framed, err ^rs ir the observance 
of section 342 are even more frequent. 
As to these cases the procedure laid down, 
ever if followed with the utmost preci¬ 
sion, does iot lead with the same direct¬ 
ness to the point of which sight cannot 
be lest at which th e obligatory questioning 
of the accused must take place. The 
reason for this is that, if the accused is 
questioned after the witnesses for the prose¬ 
cution have been examined-iu-chief, but 
before they are cross-examiu.ea, ana also, 
of course, before he has been callea on for 
his aefence, the terms of the secticn so 
far as they require him to be questioned 
“after the witnesses for the prosecution 
have been examined and before he is call¬ 
ed on for his defence** have been complied 
with unless the word “examined "is held 
to include “cross-examinea”. But this is 
not all that the section says. The woras 
quoted indicate lhat the accused is 1o 
hequestioned at least after all the witnesses 
ter the prosecution have been ex? mined-in¬ 
ch'ef, and I knew of no case where it has 
beer, argued that the section is zr t contra¬ 
vened if witnesses for the prosecuti- n are 
examined-in-chief after the accused has teen 
examined atd he is not again questioned 
before heiscslled on for his detence. The 
section also provides that tl e accused shall 
be questioned “generally on the case" and 
to hold that to questi ,n h’m before the 
witnesses for the prosecution have been 
cr: ss-examir.ed is sufficient is to lose sight 
of this very important phrase. For. it 
may well be that circumstances demanding 
explanation' have been elicited by the 
cross-examination, and whether that is 
so or not it cannot .by' any stretch of language 
be 9 a id that to question^ if e accused for 
the purpose of enabling him to explain 


* 
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the examination-iu chief but to give him 
no opportunity tc explain a y or even only 
apart of the cross-examination cf the wit¬ 
nesses for the prosecution is to question 
him generally on the case. This reasoning 
applies equally to cases where addi¬ 
tional witnesses for the prosecution are 
called after a charge has been framed 
but for reasons which I have given its 
application to such cases should be unne¬ 
cessary. 

For these reasons I am of opinion 
that, in all cases, whether additional 
witnesses are called al ter a charge has beau 
framed or not, the obligatory examination 
of the accused under section 342 should 
take place after all the witnesses for the 
prosecution have been examined and 
cross-examined and before he is called on 
for his defence. 

Before I conclude I should say that my 
judgment is not intended by such general 
observations as I have made to suggest 
that where in his discretion the Judge 
or Magistrate rigltly permits a witness 
or witnesses for the prosecution to ba 
called or cross-examined after the accused 
has been called on for his defence a fur¬ 
ther examination of the accused under 
this section must take place. The sec¬ 
tion only deals with an obligatory exami¬ 
nation of the accused before leis called 
on for his defence, and should any such 
question arise hereafter the point will 
then have to be decided. 

• In my judgment this Rule should bemade 

absolute and the order of the Trial Court, 
dated the 15th November 1922, should be 
set aside ar,d the trial should be resumed by 
the Magistrate from that point at which 
the obligatory examination under section 
34 2 should have taken place. 

As my learned brother dissents, the 
case will have to be referred under sec¬ 
tion 429, Criminal Procedure Code. 

Cuming, J .—(April iy ih, 1923).-! would 
discharge this Rule. The Rule was granted 
f-Found that in the absence of exami¬ 
nation of the petitioner according to the 
mandatory provisions of section 342 of 
,® Criminal Procedure Code the couvic- 
tion of the petition cannot be sustained. 
Prom the body of tie petition it appears 
that it is alleged that tie provisions of 
tie sect ’on were net rrirplfei with,-in 


that the accused person was not examined 
after the cross-examination of t he 
prosecution witnesses and it world appear 
from tl e order-sheet that this was so. 
It appears that after the examination 
of the prosecution witnesses-in-chief the 

accused was examined and the prosecu¬ 
tion witnesses were subsequently cross- 
examined. In my opinion and with great 
respect to the learned Judges wl o decided 
the case of Moza/tar Ali v. Emperor 
(1) this was a sufficient compliance with the 
provisions oi the section. Section 342 
states : "For the purpose of enabling the 
accused to explain any circumstances 
appearing in the evidence against him, 
the Court may atany stage of any enquiry' 
or trial without previously warning the 
accused, put such questions to him 
as the Court considers necessary, and 
shall, f01 the puipose aforesaid, question 
him generally on the case after the wit¬ 
nesses for the prosecution have been exa¬ 
mined aud before he is called on for his 
defence. " As I read the section, the ex¬ 
pression “examined" means examination- 
iirchief and does not include cross-exa¬ 
mination or re-examinatlon of the prose¬ 
cution witnesses. A perusal ol the Code 
will show that the Code apparently con¬ 
templates three distinct stages in the 
examination of the witness—his exa¬ 
mination, his cross-examination and his 
re-examination, and where the Code uses 
the expression 'examined 4 in section 342, 
it seems to me that the Code intended 
to refer to examination and not necessarily 
to cross-examination or re-examination; 
in other words, the expression "examined" 
as set out in section 342 does not include 
cross-examination or re-examination. My 
reasons are these. Consider, for instance, 
the sections dealing with the trial of 

warrant-cases. 

Section 252 provides that the Magistrate 
will hear the complainant and take all 
the evidence which may be produced in 
support of the prosecution. After talHpg 
their evidence the Magistrate examined 
the accused under section 233. The 
Magistrate may then either discharge him 
or frame a charge. The charge could be 
framed previously at any stage under section 
254 but as soon as the charge is framed 
the accused is called on to crose-examiM 
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the witnesses for the prosecution who have 
already been examined. ThvV are then 
re-examined if necessary and discharged. 
The remaining witnesses for the prose¬ 
cution are then examined, cross-examined 
and re-examined; the accused then is call¬ 
ed on to enter on his defence. Section 257 
provides for the accused re-calling aud 
cross-examining prosecution witnesses 
after he has entered on his defence. 

It will be not'ced that the diffeient 
stages, examination, cioss-examination 
and re-examination may take place at 
different times. These sections set out 
the procedure to be 'followed in warrant- 
cases and after section 253, which alone 
provides for the examination of the accused, 
no mention whatever is made of such exa¬ 
mination. No doubt the Code contemplates 
in certain cases tvrtber witnesses for the 
prosecution being examined after the 
charge, and reading section 342 which 
is in the general provisions for trials, the 
accused must also be examined after these 
witnesses have been examined in order 
that he may explain anything that may 

* appear against him in their evidence. Now, 
if the object of the examination is to 
allow the accused to explain _ anything 

• which may appear against him in the evi¬ 
dence of the prosecution there would 
be no necessity to examine him after the 
cross-examination, for the object of the 
cross-examinatioD is, I understand, to des¬ 
troy the evidence for the prosecution and 
in itself to explain away facts which rnght 
appear against the accused. I am, there¬ 
fore of opinion that the expression ex¬ 
amined” in section 342 refers to the exa- 
mination-in-chief of the prosecution wit- 

and dees not include tlieir cross- 
examination or re-examination and that, 

therefore, in the present case the require¬ 
ment ot the Code have been complied with. 

“toUn 3 -May 2i* 1915) -In 

..I. ca se the accused person was 
Tending his trial in a warrant-ease 
st charge under section 500 of the 
Indian Penal Code After the prosecu¬ 
tion witnesses had been examined-m-ch « 
r! n ^,,ced was questioned generally 
the the case by the Magistrate. Thereafter 

cross-examination of the posecution wrt- 
c took place and the objection now 
'S coa^deiation is this: That m-Koo 


342, Criminal Procedure Code, was not 
complied with as, after the cross-exami¬ 
nation of the prosecution witnesses, the 
accused was not again examined generally 
on the case in terms of the section. The 
view taken by Mr. Justice Buckland, follow¬ 
ing the decision in Muzahar Ali v. 
Emperor (i), was that in those circumstan¬ 
ces the provisions of section 342 had not 
been complied with, the requirements of 
the section being that after the witnesses 
for the piosecution have been examined 
in the sense that the examination, cross- 
examination and re-examination have 
concluded, the accused is entitled to the 
advantage of being called upon to ex¬ 
plain any matter against him. Mr. Jus¬ 
tice Cuming has taken the view that, upon 
the wording of the section, the words 
"after the witnesses for the prosecution 
have been examined" do not mean more 
than that the witnesses for the prose¬ 
cution have been examined-in-chief. 

To begin with, in this reference the learn¬ 
ed Vakil for the complainant has drawn 
my attention to sections 255, 256 and 289 
of the Code of Criminal Procedure. He 
has contended that the words of section 342 , 
"and before he is called on for his defence" 
mean the same thing as the expression, 
"shall be asked whether he is guilty or 
has any defence to make", and that they 
do not mean the same thing as the words 
in section 256 where it says that the 
accused "he shall then be called upon 
to enter upon his defence and pro¬ 
duce hi c evidence," In like manner, 
he distinguishes the language of sec¬ 
tion 342 from the conceding words of 
section 289 "the Court shall caff upon 
the accused to enter on his defence. ^ Now, 
it is quite true that the phrase before 
he is called on for his defence is slight y 
different from the phrase "called on to 
enter -11 his defence"butin yjudgment 
they mean exactly the same thing and 
the reference at the end oi the first sub- 
sectio of section 342 is to the iame point, 
or to the same matter as is dealt with 
at the end of the first sub-section of sec¬ 
tion 256. Section 255 deals with ple ? . 
The question is not one of calling on 
the accused for his de’ence or of entering 
upon a defence bi t only of, ascertaining 

whether there is any defence or not. It there 
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is a plea of guilty, it will not be necessary 
to hear furtherftevidence^ for i the prose¬ 
cution- In most cases the stage in the 
case pointed out by the first sub-section 
of 255 will not immediately be followed 
by the accused person entering on his 
defence or being called upon for his 
defence but will be followed by the pro¬ 
secution proceeding to prove their case. 

The next point taken is that, if one looks 
at various sections cf the Code, one will 
find that examination, cross-examination 
and re-examination are used in contra¬ 
distinction to one another. It is, however, 
quite clear that examination-in-chief, 

cross-examination, and re-examination 

are different sub-species of what is called 
more broadly examination. A witness 
is said to be examined when the whole 
process has been completed. In this 
connection I will refer to section 231 of 
the Code. It seems tome that it is quite 
clear that the word “examine” is tlere 
used in the larger sense and flat it would 
cover cross-examination. In the same way 
it seems to me that tie frame of section 
34 2 must be considered. A particular 
stage of the trial is indicated by saying 
‘after the witnesses for the prosecution 
have been examined and before he is 
called on for his defence.” Does that 
mean ttat the witnesses for the prose¬ 
cution have been completely heard and 
'finished and the evidence for the defence 
is about to begin, or does it mean that 
the witnesses lor the prosecution have 
been^ part heard, have been examined- 
in-cbief and that at any time during tie 
succeeding stages but before the accused 
is called 0.1 to enter on his defence the 
accused is to be examined by the Court ? 
/ U \ judgment the end of sub-section 
WL°. section 342 indicates a perfectly 
definite stage, namely, after the prosecution 
case is finished and before the defence case 
is begun. It is diffiicult in along Code to 
main tain a special meaning for ordinary En¬ 
glish words, and ic section 342, just as in sec¬ 
tion 231, the word “exmined” is to be taken, 
in my judgment, in the ordinary English 
sense in which it covers all kinds of la¬ 
mination including cross-examination 
a ud re-examination- Tie language of 
section 137 of the Indian Evidence Act 
shows the primary meaning of the word 


because it says that the examination 
of a witness shall in some circumstances 
be called examination-in-chief in oth» rs 
cross-examinations and in others re-exami¬ 
nation* 

Eor these reasons I am of opinion that 
the judgment of Mr. Justice Buckland 
and the order propose* 1 by him is right and 
the judgment of Mi. Justice Cuming dis 
senting from it ought not be upheld. 
I propose in this case to make tl e same 
order as Mr. Justice Buckland proposed 
to make, namely, to make the Rule abso¬ 
lute, to set aside the order of the Trial 
Court and direct the trial tc be resumed 
by the |Magistrate from that point at 
which the examination under section 
342 should have taken place. 

K - S. d. Rule made absolute. 
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Government Appeal No. 2 of 1922. 

March 9, 1922. 

Present :—Sir Dawson Miller, Kt., 
Chief Justice, a n d Mr. Tustice Ross. 
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GANGA PRASAD— -Accused 

Bengal M unicipal Act (111 of 1S8 4 ), 5. * c 6 
Sch. I V—Distress Warrant—Constituent of regular 

service—-Omitting to specify date of return, effect of 

—Penal Code (Act XL V of i860), 5. 21 (10)— 
Public Officer—Tax Collector of Municipality^. 
Criminal Procedure Code (Act V of 1898), s. i QS 
—Sanction to prosecute—Public Officer, complain- 
an * Sanction, whether necessary. 

Where sendee of a Distress Warrant, issued 
under the Bengal Municipal Act, cannot be 
effected personally on the addressee, the fact 
that it is left at his house and presented to an 
adult male member of his family constitutes 
regular service under section 356 of the Act 
IP' 720, col. 21 p. 72X, cai. i.] . 
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The mere ominsion to specify the date of 
return in a Distress Warrant issued in the pro¬ 
per form provided by the Bengal Municipal Act, 

Sch. IV, does not render the warrant illegal. 

^A^person employed by a Municipality for the 
purpose of collecting taxes is a Public Officer 
under section 21 (10) of the Penal Code. [p. 

721 col* I *1 

The sanction of a Public Officer for a prosecu¬ 
tion under section 195, of the Criminal Procedure 
Code is not necessary in • case where the com¬ 
plainant is himaelf the Public Officer concerned. 

ft> 721 1 COl. 2 .] 

Appeal from an order of the Honoraiy 
Magistrate, Second Class, Sadikpur, 
dated the 25th October 1922. 

The Government Advocate, for the Crown. 

Mr. S. Dayal, fer the Accused. 

JUDGMENT. 

Miller* C. J.— -This is an appeal _ from 
an acquittal by an Honorary Magistrate 
of the Second Class of the Sadikpur 
Bench in Patna on the 25th October last 
year. The complainant is a Tax Collector 
employed by the Municipality of Patna. 

The accused is in occupation of a house 
within that Municipality. The name 
of the accused is Ganga Prasad but the 
house is entered in the name of his brother 
Tulsi Iyal, who appears to be the actual 
owner of the house. Ganga Prasad, how¬ 
ever is in occupation ana the taxes, although 
levied on Tulsi hal, have hitherto been 
collected from Prasad. The 

offences with which the accused is charg¬ 
ed are offences under sections 504 ana 186 
of the Indian Penal Code. Section 5<>4 
refers to intentionally insulting or giving 
provocation to a person intending or 
knowing it to be likely that such provo¬ 
cation will cause a breach of the peace 
or some other offence. Section 186 re¬ 
fers to voluntarily obstructing a public 
servant ki the discharge of his public func¬ 
tions. xt appears that on the 14th July 
last the complainant proceeded to the 
house to question with a distress warrant 
in order to attach the property in the 
house by reason of a default in payment 
of the taxes due. The tax due was a 
small sum of Rs. 1-14-0 or thereabouts. 

A demand notice haa previously been 
served ; no payment had been made 
and consequently something more than 
a month later the distress warrant 

having! Issued wa§ 8 iven to lhe c ° m " 

pi* burnt , who i» the Thx Cotletet or cm- 
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ployed by the Municipality, in order to 
serve it. What happened has been des¬ 
cribed by the complaisant himself and 
by four or five other witnesses. He went 
to the house occupied by Ganga $ Prasad 
and when Ganga Prasad appeared he 
presented the warrant with the result that 
Ire was eallea filthy and abusive names 
and Ganga Prasad, apparently got angry 
ana went for a stick which he brought 
out and he chased tbe complainant 
away threatening and abusing him. 
I ought perhaps to add, before 
this assault took place the complainant 
upon being refused the amount of the tax 
had ordered his peon to attach two 
of the chairs in the lu.use and it was upon 
the peon's attempting to do so that the 
accused was guilty of the offences changed 
against him. The evidence given by the 
complainant is supported in its main in¬ 
cidents by Gopi, the peon, and by one 
Chhotto, a toddy seller, by Ganga, a Tele¬ 
graph peon, and by halloo Ram, a Collec- 
trate peou,and by huchmi Prasad, a Water¬ 
works tax collector in Bankipore also em¬ 
ployed by the Municipality. There.can be 
no doubt, if the evidence of these witnesses 
is relied upon, that the accused not only 
threatened the complainant and chased 
him with a stick but also used extremely 
abusive and insulting language to him such, 
that it was certainly very likely, unless 
the complainant showed great restraint# 
as to result in a breach ox the peace. 

In answer to these charges there is not 
a scrap of evidence given on behalf of the 
defence. The learned Honorary Magis¬ 
trate before whom the case came dis¬ 
missed it upon three grounds. He said 
that as the distress warrant was addressed 
to Tulsi hal in whose name the house 
stood in the Municipal Register and 
as it was served merely at -his 
bouse or upon the accused Ganga 
Prasad there was, therefore, no proper ser¬ 
vice of nctice. He was clearly wrong to 
this because, und er the Bengal Municipal 
Act 1884, section 35 ^ provides that every 
notice, summons, or other demand under 
this Act may be served personally on or pre¬ 
sented to the person to whom the same© 
addressed or may be left at his usual plac* 
of abode with some adult male member dr 
servant of bis family. Now, what w* 
done in tfc isle*6« Was that it was left at 
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Tulsi Inal's h >use and was presented to 
an adult male member of h ; s family, viz., 
his brother. There can be no doubt, 
therefore, in my mind as to the regular 
service of the rot ice. 

The second point upon which the 
learned Honorary Magistrate dismissed 
the suit was, that the distress warrant 
was illegal in? simich as there was no date 
of return mentioned L the said warrauc. 
I am unable to imagine under what law 
tbelear ed Honorary Magistrate consider - 
ed that it was necessary to have any date 
mentioned for the return of the ’warrant. 
It wa s issu ed in the pr oper f or m provipec 1 
in Schedule IV of the Bengal Municipal 
Act and that form does not require thal 
any date should be put in the warrant 
for return and this is hardly surprising 
when one considers ’that tire warrant 
is merely an or o'er directed to tire 'lax 
Collector, or whoever may be the proper 
person to sferv’e it, dire ting him tl at if 
the tax cannot be recovered he should 
attach the pro e'rty belonging to the 
defaulter. Thereupon, armed with that 
Warrant, th6 Tax Collector proceeds to the 
house and endeavours "to carry out the 
duty enjoined upon hihi. 

The next ground upon which the learned 
Honorary Magistrate thought that the 
case should be dismissed was that the 
complainant was not a public servant. 
The complainant is u&doubtedly a person 
employed by thte Municipality for the 
purpose of collecting taxes and has been 
so employed for sd’me time. Under sec- 
tipfa it of the Hid inn Behai Code it is 
distinctly provided in the loth clause, that 
the word. 1 ‘Public Berv.iht" shall apply 
to evety officer whose duty it is, AS such 
officer, to take, rec'eiVe, k‘eep Or expend 
Any property., to niake any survey or assess- 
tneiit or to levy ahy rate or tax for any 
slifclilAf ‘cOpunon phtpOsO of any village, 
town -or district, if sOOms quite clear 
that the learned Honorary Magistrate 
did not have his attention properly drawn 
td the lafr upon this subject. Another 
ffiatter Which he considered was fatal 
to the present prosecution Wdh that ho 
Si fact ion had been properly accorded for 
the prOSfechtioh in : this case under 
section j$g of the Criffiiufcl Brochure 
Cdd'i. Again; thel^a^ned Hohoraty Magis- 

4 $ 


trate's law is at fault . Had he taker the 
trouble to consider the matter in the least 
and read the section in question it would 
have been at once manifest jto him 
tlidt sanction was not necessary in a case 
where the complainant was himself the 
public officer in question- 

I • , 

Therefore, ij so far as ti e learned Magis¬ 
trate has acquitted the accused upon 
these grounds of law, his' judgment cannot 

possibly stand. The learned Honorary 
Magistrate did not in his judgment hnd 
that the facts upon which the charge 
is based had not been proved although 
he said there were certain discrepancies 
in the evidence and, therefore, we are un¬ 
able to say whether, if he had not mis¬ 
directed himself as to the law, l e would 
have convicted the accused of the ofTendes 
charged. In appeal before us to-day the 
law laid down by the learned Hono¬ 
rary Magistrate has not been supported, 
but it has beer, contended that upon the 
evidence given we ought to come to 
the conclusion that nothing of the sort 
occurred as is alleged by the Witnesses. 
The accoui t given is, as I said at the be¬ 
ginning, an account which shows not only 
an attack and threats but also very 
abusive language used against a public 
officer in the attempted discharge of his 
duties. But it is said that there are cer¬ 
tain discerepar.cies ii the evidence given 
by these witnesses which ought to lead 
us to the conclusion that none of the evi¬ 
dence can be accepted. I am entirely 
unable to come to that conclusion. It 
is quite true in a case of this sort, as so 
frequently happens where you get accounts 
given by different witnesses, therear'esome 
discrepancies. The main discrepancy which 
has been relied upon is that Tabarak 
Hosain, the complainart, stated ir his 
cross-examination in one place that on 
the day of the occurrence he went to 
accused orl} with, a warrant pedn. It 
appears from his evidence, however ’a 
little later on, also in cross-examinatiofa, 
that when the i cidents which are fcoiff- 
plaineci of took place Buchmi Prasad 
and several others were present at or vebr 
near the house when the accused threat¬ 
ened to beat him. The evidence given ty 
pud mi, it is. said, is in conflict with this. 
Wh&t.Ifiickmi said was that lie had gone 
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the Sam a morning to the same house 
to try arid collect the water-tax but had 
bee,a unsuccessful, but later in the day he 
met Tabarak Hosain also on his way to the 
house of the accused and he went back 
with him thinking perhaps he might have 
better luck that time. He was outside 
the house at the time when the occur 1 ence 
took place arcl he corroborates the other 
witnesses as to the assault and the bad 
language .used. The only .discrepancy, 
if it be a discrepancy at all, is that, whereas 
Tabarak ^Hosain said he went to the ac¬ 
cuse! only with a warrant peon, the other 
witness, Luchmi, says he met him before 
he got there. Now the complainant cer¬ 
tainly does in his eviience also say that, 
Luchmi and other men, some of whom have 
given evidence, were present when the 
occurrence took place. I cto not think 
myself that there is any real discrepancy 
in the eviience. It may well be that when 
he gave tne ii r st part of nis evidence 
he °was referring to the time when 
he actually began to proceed to the house 
to collect "the debt. 

Another matter which has been drawn 
to our attention is, that Gopi, the warrant 
peon, who accopaniea the complainant 
says’that when they went to the house 
there were two boys reading in the da la. n 
and he askea them to call Tulsi Lai which 
they did, ai d accused then came out 
whilst Tabarak, the complainant, does 
noth, fact refer to these boys being 
there at all. He certainly does not contra¬ 
dict the evidence but he lias omittea the 
incident altogether. What he says is, 
“I went to the house of the accused at 
io A. m. ana demanded taxes which he 
refused to pay. I informed and showed 
him the warrant" and so on. There is, 
no real discrepancy there. It merely 
means this that, whereas Gopi had gone 
into evidence which was really not ma¬ 
te ial leading up tc the actual assault, 
the complainant had not considered it ne¬ 
cessary to give all these details but has 
gone straight to the material points. I 
car find no discrepancies in the eviuence 
such as would lead us to reject the whole 
of it and consider that the whole case was 
got up for some ulterior purpose. # 

A suggestion bas been made in the 
written statement that there was enmity 


between the complainant -and the accused 
because the accused had threatened to 
charge him with committing a nuisance 
by going to the house, of a prostitute at 
night somewhere in the neighbourhood 
of the accused's own house, but there is 
not a word of evidence i.i support of this 
charge and I think it may at once be dis¬ 
missed as altogether unfounded. 

Tne result is, that we have come to the 
conclusion that the charge iri this case 
has bee i made out. It is essential that 
people i i the position of Tax Collectors 
who are always very unpopular should not 
be subjected to insults and annoyance 
by those who are by law bound to pay their 
taxes and vve think, therefore, that some 
punishment should be inflicted upon the 
accused. Fortunately, no damage was done 
and, although the complaii a.t was threat¬ 
ened, 1 : e was not in fact beate**. We think, 
in the circumstances of the case, the accused 
should be fined a sum of Rs. 50 or in default 
0/»e month's simple imprisonment for the 
offence under section 504. We also C 04 - 
s der him guilty under the other section 
but we do not pass any separate sentence 
under that section. 

ROSS, J.—I agree. 

w. c. a. Order reversed. 


CALCUTTA HIGH COURT. 

Criminal revision No. 10050F1922. 

January 4, 1923. 

Present: —Mr. Justice Newbould and 
Mr. Justice Suhrawardy. 

JAGAT CHANDRA GHOSE —Petitioner 

versus 

EMPEROR—Opposite Party. 

Legal Practitioners Act (XVIII 0/1879). 
5. 36 —Touts, publication of list of—Fourth Presi¬ 
dency Magistrate, jurisdiction 0/. . 

Inasmuch as the Court of a Fourth Presi¬ 
dency Magistrate is subordinate to that of 
the Presidency Magistrate, the presiding officer 
of that Court has no jurisdiction to publ sh 
a list of touts applicable to Courts, other than 
his own, which are not subordinate to his 

Court. _ _ , , 

Messrs Santo sh Kumar Bose, Santosh 

Kumar Pal and Atnulya Chandra Sen , 
for the Petitioner. 

JUDGMENT—This Rile is directed 
against an order passed under section 3 6 
of the Legal Practitioners Act including 
the petitioner's name in a list of touts. 
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It appears that the order for the inclusion 
of tie petitioner’s name was passed by 
the Fourth Presidency Magistrate and on 
this order the petitioner's name was added 
to the list of touts for the Court at Joraba- 
gan. It appears, however, that the Court 
at Jorabagan is subordinate to the Chief 
Presidency Magistrate and consists of 
several Courts presided over by several 
Presidency Magistrates, one of whom is 
the Fourth Presidency Magistrate, Mr. J. N. 
Sarkar, who passed this order. But, the 
powers of a Presidency Magistrate to 
publish list of touts is limited by section 
36 to his own Court and the Courts 
subordinate thereto. The list in which 
the petitioner’s name has been published 
is applicable to Courts other than that in 
wlich the Fourth Presidency Magistratepre 
sides and those Courts are not subordinate 
to his Court. We mv st, therefore, hold that 
the order was bad as having been made 
without jurisdiction. 

We accordingly make this Rule absolute 
and set aside the order of the Fourth Pre¬ 
sidency Magistrate directing tl at the peti¬ 
tioner’s name be included in the list of 
touts for the Jorabagan Court. 

w. c. A. 

fc.j ' Order set aside. 


PATNA HIGH COURT. 

Criminal, Revision Petition No. 4 55 

of 1923. 

August 9, 1923. 

Present :— Mr. J ustic ? Knl wo nt Sal ay. 

Shaikh AMJAD AM—Petitioner 

versus 

EMPEROR—Opposite Party. 

Criminal Procedure Code (Act V of 1898), 
ss. no, 117— Evidence of mere suspicion, value of 
— Prosecution, duty of—-Evidence of good repute 
— Court, duty of—Powers to be exercised with cau¬ 
tion— Joint trial, objection to, when should be taken. 

Evidence of mere suspicion of a person having 
taken part in certain criin nal offences is not 
evidence of general repute with n the meaning 
of section 117, clause (3), Crim nal Procedure Code, 
[p. 726. col. 2.] 

Raham Ali v. Emperor, 20 Ind. Cas. 231; 11 
A. I/. J. 461; 14 Cr. E. J. 407, referred to. . 

-Hn order to bind a person down in security to be 
of good behaviour under sect on 110 of the Crimi¬ 
nal Procedure Code, there should be evidence in 
which the accused is proved to have been con¬ 


cerned in certain criminal cases, or some direct 
evidence to establish his complicity in such cases; 
the evidence ought to be of such a nature a> to 
lead to a reasonable and definite ground for 
coming to the conclusion that the accused is a 
habitual thief, (p. 72b, col. 2.) 

When proceedings under section no are taken 
against a person and he is able to produce wit¬ 
nesses on his behalf to speak of his good character, 
the Court ought to pay particular attention to 
such evidence and should find su bstantial reasons 
for not believing the evidence before it makes an 
order, [p. 726, col. 2; p. 727, col. 1.] 

Hakim Singh v. Emperor, 31 Ind. Cas. 826; 
13 A. L. J. 1055; 16 Cr - b. J . 810, referred to. 

The powers given to ajCourt by section no of 
the Code should be exercised with extreme caution 
and with very great discretion, [p. 727, col. 1J 
An objection to the joint trial of accused 
persons ought to be taken at the beginning of the 
trial, or, at least, at an early stage thereof. Such 
an objection taken after the witnesses on both 
sides have been examined and when the case is 
being argued, cannot be entertained, [p . 72 . 
col. 1.] 

Revision from the decision of the District 
Magistrate, Purnea, dated the 9th June 
1923, confirming that of the Sub-Divisional 
Magistrate, Kishenganj, dated the 29th 
March 1923. 


Mr. Muhammad Hasan Jan, for the Peti 
tioner. 

JUDGMENT.—The petitioner has been 
ordered to execute a bond of Rs. 200 
with two sureties of Rs. 100 each to be 
of good behaviour for a period of one year 
un.ler section 118 of the Criminal Pro¬ 
cedure Co a e by the Sub-Divisional Officer 
of Kisuenganj. He was trie^. along with 
another person name u KaD who was also 
ordered to execute a similar bond to be 
of goo l. beuavioar for one year. They 

appealed to the District Magistrate of 
Purnea who Mscnarge^. tne or^.er a s against 
K.lu bit affirme. the order as 
against the petitioner, Shaikh Amjad. 
Tne petitioner has file.. t x ,e present appli¬ 
cation in revision against the sai*.. or^er 
of tne learne^ District Magistrate. Ti.e 
proceedings against tue petitioner as well 
as against K du a *re .»r wn up linger 
clauses [a), (b), id) an . {() of section 110, 
but the prosecution only trieu to prove 
that the accuseu peisons were by habit 
house-breakers ana thieves. The petition¬ 
er objected to the joint trial anu the learned 
District Magistrate agrees with the Sub- 
Divisional Magistrate that the petitioner 
has not been prejudiced by such joint trial. 
He says that if_the petitioner had really 
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apprenended prejudice-, lie could have ob¬ 
jected lo c 4 e joint trial at the beginning 
of tue pi ocee jags, but ue uiu not u o so. 
It nas been contended by tue leameu 
Vakil for tue petitioner tnat i. was not 
possible for u im to object to tne joint trial 
at t ie beginning before tue nature of tne 
evi ience adduced in Court was known 
and it was only wnen tne eviuence was 
given in Court for tne prosecution tnat 
he was in a position to object to tire joint 
trial. Tnere is some force in tne argument 
ot tne leameu VaR.il, but, naving regard 
to tne circdinsvances 01 ti.e case, tidsgi ouhd 
by itselt is 1101. sufficient to set asi u e tne 
or a er. Tne petitioner Knew from tne pi o- 
cee a ings drawn up by tne leameu bub- 
Divisional Magistrate Wuat the nature of 
tne case of t :i e piosecution against him 
was ana ne ougut to i.ave maue uis objec¬ 
tion, ri no- at c^e i>e 0 inniug, at least 
at an eaily stage of tne trial. Tne objec¬ 
tion, as a matter of fact, was taken only 
alter all tne witnesses for botn si u es nau 
been e>:aminea, ana wnen tne case was 
being argued by tne leameu Vakil lor tne 
petitioner. Iain, tnerefore, of opinion tnat 
tuis objection on tne ground oi joint trial 
is not suihcient to set asiue tr.e order, 
.^Turning to tne merits of tne case, the 
leameu .District Magistrate holustnat the 
eviuence or geneiai repute pi Ouuceu in 
tue case was not in uis opinion particularly 
strong. On goin^ through tue evidence 
he found tnat a great many men only be¬ 
gan to suspect tue accuseu ot being tuieves 
and balm ashes alter tue present proceed- 
ings had been started. He,tuereiore, uoes 
not rely upon tne evi u ence oi general re¬ 
pute. He observes that “ the prosecu¬ 
tion in this case stands or falls not so much 
on proof of general repute ot the accused 
as on proof of specihc instances in Which 
they were suspecteu on reasonable grounuS 
or actually detected in the commission of 
crimes." He uiviues the evidence upon 
which he relies and *.0 which he attaches 
great Weight, under two heads. The 
hrst head consists of evidence furnished 
by records of information given to the 
police and written in the form of station 
diary entries, First information reports, etc. 
The second head consists Of the evident 
of specific instances in which chimes were 
committed regarding which no statements 


recorued by the Police had been filed in 
Court, but wuich have been sougut to Le 
proved by evi u enceof witnesses. Unu.er 
tue first head tne leameu Magistrate ob¬ 
serves that there are seven Exhibits, lutj 
as a matter ot fact, two duplicate copies 
of the same documents haa been aumittea 
in evidence .n a , therefore, there were redly 
five documents of the nature described 
under tue hist heaa. Of these five docu¬ 
ments, turee relate to the present peti¬ 
tion uam ly, Exnibils 1, 4 and 6. 

Kxniiut i is a slip of paper containing 
a statement made by one Gouii Nath lJa's 
regarding a burglary in his house. Gouii 
Natu uiu not see the burglars, but sus¬ 


pected Amjau as being one of them, Lis 
reason being that Amjau was known to 
make money by thefts anu burglaries. 
Tie Magistrate uoes not apparently jely 
upon tuis Exhibit. Tue witness examined 
in suppoit ol tuis Exi.ibit v\as pioseuu- 
tion witness No. 7, Guogua bauo, wi.o 
referred to a burglary in his house anu 
said tnat ue gave a slip to tne Sub-Inspector, 
prosecution witness No. 92, anu tue Sub- 
Inspector pio u uceu the slip in Court wuich 
is ruarkeu Exhibit 1. But tbis slip, Ex¬ 
hibit 1, is signed by Gouii Natl Has ancl 
refers to a burglary in Gouii Nath s Louse 
anu GouiiNath was not produced as a wit¬ 
ness in this case. The leameu Magistrate 


remarks tnat it is not cleui Horn the docu¬ 
ment itself that it has any connection 


with the case of Gkogha anu he obseives 
that the piosecution ought to have ex- 
plaineu the matter or to have pi ouuceu 
the writer of the slip. This document, 
Exhibit 1, therefore, is not of any impor¬ 
tance in the present case. 

The second document against the peti¬ 
tioner is Exhibit 4-a, -^st Informal ion 
Report oi one Jafar Ali,uateu the 1st October 
1021, relating to uacoiiy in his houses 
Jafar coulu riot ^eognHe the da edits, 
but at the £nd 6f th% First rtf 01 n*im 
Report it is stateo that he suspected Amjaa 
ana several others because they were 
men of bad chara'cter. lafar All wfis 
examined as aVitfieSs in this ca^e and 
he stated that a slip was written out givmg 
the names of the deceits leccgmzeo at 
the time. This ^ t'o have Urn 

written by tabu'd WL6 is p^osecutioh 
witness No. 30. The is alleged to have 
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-let the name of Arojad. This list, 
however. bps not been produce 1 an* 1 the 
exula nn f ion piven for its non-pro net ion 
is that it was taken a wav from the hand 
of Tafsr h v the Ghxukldnr CheM roo on 
their wav to the Thona. It appears that 
the Chankidar Oethrop was prosecuted, 
under section 20T, Indian Penal. Code, 
for can sin" disappearance of this list con¬ 
taining Ihe names of the dacoits, a.nd the 
finding of the learned Magistrate in that 
case was that there was no evidence that 
any dacoity had, as a matter of fact, taken 
place a no the accused Chaukidar was 
‘acquitted;.. Prosecution witness No. 2Q was 
examined as a witness in that case against 
the Chaukidar and. a copy of his deposition 
in that case is Exhibit B in this case. This 
witness is the father of Jafar Ali and the 
list is said to have been written bv prosecu¬ 
tion witness No. 30 at the dictation of 
witness No. 20. In that deposition the 
present witness No. 20 state* 1 tl ?_t he could, 
not i 'entity anv of the dacoits, he merely 
•suspected. Amjad. Therefore, the list of 
the names in that slip contains the names 
of persons who were suspected apd not 
of those actually seen in the dacoitv. In 
the present case, however, witness No. 29 
says that he identified Amjad amongst 
the dacoits. Having repajo to these cir¬ 
cumstances, I c\o not tlp.ink it safe to at¬ 
tach much importance, to this document, 
Exhibit 4. 

T : ’e last document is Exhibit 6-a First 
Informal ion given by Sheikh Hilkhosh re- 
gar 1 mg a dacoity in his bopse. This 
document does pot contain^ the name of 
Ami ad amongst the list of persons gfcep 
hv Dilkhosh as having taken part in tl e 
dacoitv, hut Dilkhosh, who is prosecutiop 
witness No. 4 in the present case, stated, 
that Amjad had comp to bis house the 
previous day and this gave sopie ground 
of suspicion against A pH ad- To, my mind 
this evidence is of no value. This disposes 
of the evidence under ttye first head. 

Turning to the evidence under the second 
hea l in which there are pqfecqrd.s of state- 
mentc, but which consists of instances where- 
in the present pe f itioner was suspected to 
have + a ken Pprt in dacoities of thefts. 
There is evidence of ten instances which, 
the presqnt petitioner was so' suspected. 
The first is a dacoity in the house of- one- 
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Dad ill of Baldiaghat Dadni Is prosecu 
tion witness No. 10 in tl is case an* he 
says that he told tl c Sub-Tnspector Hat 
he suspected Amjad. Prosecution witness 
No. 59 has also been examined in conned ion 
with this matter. He is a Tahsildaf Punch 
and he states tl at he was coming from 
Kharudih on tie nigl t of the < acoitv. 
He heard, the vioces of some persons in 
. the garden an 1 got smell of cigarette smok¬ 
ing. At that time Amjad was a Daftidar. 
The witness was coming on a pony and 
Amjad obstructed his way an* 1 asked him 
who he was. On his answering, the two 
recognized. each other and the witness 
was allowed to go. While goiug, he turned 
round and saw that Amjad entered, the 
garden. It appears that Amjad. was a 
Dafadar of Circle No. 10 of Islampui 
Thana in the Sub-division of Kishenganj 
for about two years-and-a-half and the 
suggestion in the cross-examination of this 
witness is that Amjad was on his rounds 
in the usual discharge of his duty; that 
he was in his uniform and as he saw ?. man 
going in the dark near tl eg; rd.en he accosted 
him. The evidence of this witness is not 
sufficient for tie piirj ose of coming to ? 
finding that the petitioner is a habitual 
thief. The second instance consists of a 
dacoity at the house of Cl and Bux. The 
learned Magistrate remarks that tie pro¬ 
secution witness No. it, Cl-and Bux, sarv 

a man like Amjad .rearing a red pugri 
among the dacoits, but this is not what 
this witness states. What 1 e says is, that 
there was a docoitv in his house in CJ10.it 
and certain articles and cash were taken 
by the dacoits; that he wa s severely' beaten 
and when he recovered his senses one Torab 
Ali informed him that a tall man with 
reo pugri was among tl e dacoits. Now 
this witness expressly says that he did 
not see the tall man with the red pugri . 
He, moreover, says that he did not know 
the accused persons in the dock ana the 
learned District Magistrate appears to be 
under a misapprehension when he say’s that 
the witness saw a man like Amjad amongst 
the dacoits. Torab Ali is witness No. 12 
in this case and he says that he 
noticed a man of the stature of Amjad 
amongst ti e c acobs, hut that l e could, 
not say definitely’ if the- accused Amjad 
was the man whom be saw on the night 
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of the dacoity. The third instance is 
that of a theft of buffaloes of one Cbirag 
Ali. Chirag Ali is p osecution witness 
No. 15. The learned District Magistrate 
observes that Amjad had wanted to take 
away this man’s buffaloes for grazing and 
he approached him for the purpose. On the 
sa me night the witness missed his buff?lot s. 
Prosecution witness No. 16 was sent to 
search and found the buffaloes with Amjad. 
Now, turning to the evidence of these two 
witnesses we find that Chirag Ali has stated 
that he had asked Amjad to take his buffaloe 
for g azing, not that Amjad had asked 
him as put by the learned Magistrate. 
It may be stated here that Amjad takes 
leases ot lands for grazing purposes ana 
is in the habit of taking charge of cattle 
of other people on payment of some fees 
for grazing on those lands. Prosecution 
witness No. 16 states that he found the 
buffaloes tied in the Hat and Amjad was 
standing at some distance and that there 
was no man near the buffaloes. The fifth 
instance is that of theft in the house of 
Satabu, prosecution witness No. 17. This 
witness did not suspect any one as a suspect 
before the Police who came to enquire 
about the theft and the reason assigned 
is that he was given an assurance by Ida* 
that his property would be restored to him 
if he did not do so. This man now says 
that he suspected the two accused. Very 
little reliance could be placed on Ihe deposi¬ 
tion of this witness. Next instance is 
that of an attempted dacoity at the house 
of one Sheikh Gaisal, prosecution witness 
No. 18. The only reason for suspecting 
Amjad in this attempted dacoity, as stated 
by this witness, is that Amjaci haa been 
to his house just before the occurrence 
and questioned him about his arrangements. 
The next instance is that of burglary in 
the house of one Rasik Lai, prosecution 
witness No. 27. This man laid an informa¬ 
tion before the Police, but did not name 
the petitioner though he says he suspected 
the petitioner as having taken part in 
the burglary. The last instance is that 
of the burning of the houses of Amrit and 
Labukant two days after these two wit¬ 
nesses had deposed against the petitioner 
before the Police in the present proceedings. 
The learned Magistrate remarks that 
this stems tp him to be a cleat case pf ter- 
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rorism, and, although there is no direct 
evioence to connect the present peti¬ 
tioner with this affair, the inference drawn 
by the learned Magistrate is Hat it is al¬ 
most inevitable that one or both of the 
accused persons in the present case bad 
a part in it. 

Now, this is all the evidence in the case 
referred to by the learned Magistiate as 
against the present petitioner. The evi- 
uence at the most discloses merely a case 
of suspicion. The evic ence is of "a veiy 
vague nature and tie evidence of mere 
suspicion of a persofi laving taken j?it 
in certain criminal offences is not an evi¬ 
dence of general repute within tl e mean¬ 
ing of section 117, clai se (3), Criminal Pro¬ 
cedure Code. In the case of Hah am Ali 
v. Emperor (1) Mr. Justice Rafique ob¬ 
serves that, “ evidence as to cases in which 
the applicant was suspected cannot be 
said to fall within the meaning of general 
repute unc er section 137 of the Code of 
Criminal Procedure ” These are instances 
of mere suspicion which, to my mind, 
are not sufficient in order to bind* down a 
person to be of gooa behaviour under section 
no. The evidence in such a case must 
be evidence in which thepetitioner is proved 
to have been concerned or some direct 
evidence to.establish the complicity of the 
petitioner in such cases. The evidence 
ought to be of such a nature asto lead to a 
reasonable and definite ground for coming 
to the conclusion that the petitioner is a 
habitual thief. Such evidence is wa nt'ng in 
the present case. Moreover, the petitioner 
has examined no less than 145 witnesses 
in his favour to testify to his good character. 
Of these 145 witnesses, 24 witnesses belong 
to his own village and they all come and 
bear testimony to the good character of 
thepetitioner. The learned Magistrate does 
not consider this evidence at all. As wt.s 
laiddowmb} the Chief Justice of the AUal a- 
bad High Court in the case of Hakim Singh 
v. Emperor (2), where proceedings under 
section 110 are taken against a person 
and he is able to produce witnesses on 
his behalf to speak of his good, character, 
the Court ought to pay particular attention 

(1) 20 Ind. Cas. 231; n A. L. J. 461; 14 Cr; 

I/. J. 407. 

(2) 31 Ind. Cas, 82$ 3 A. L. J. 1055; 16 Crj I*. 

J, 8ioj 
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to such evidence. By this it was no Mr. MotiLal Saksena, for the Applicant. 


doubt not meant that the Court must 
necessarily believe those witnesses, but 
the Court should find substantial reasons 
for not believing the evidence before it 
makes an order. Powers given by the 
Cole under section no should be exercised 
with extreme caution and with very great 
discretion. A person must be found upon 
evidence to have habitually committed 
or attempted to commit offences before 
he could be bound to be of gooo 1 behaviour. 
Such evidence is, to my mini, wanting 
in this case. I have gone through some 
of the evidence in this case as I was invited 
'o do so by the learned. Vakil for the peti¬ 
tioner on the ground that tl e evidence 
had been misapprehended by the learned 
Magistrate and on going through the evi¬ 
dence referred to by the learned Magistrate 
I am bound to say that, in my opinion, 
that evidence is not sufficient' in order 
to require the petitioner to furnish security 
to be of good behaviour. The order passed 
by the learned Sub-Divisional Magistrate 
must be set aside. If the petitioner has 
given any security' such security' will be 
cancelled. 

K. S. D. & w. C. A. Order set aside. 


OUDH JDTJICIAL COMMISSIONER'S 

COURT. 

Criminal Application No. 79 of 1023. 

September 20, 1923. 

Present* — Mr. Dalai, J. C. 

DAd CHAND —Complainant—Applicant 

versus 

RAM DAD and others—accused— 

Opposite Party. 

Penal Code ( Act XLV of i860), s. 494 
— Code of Criminal Procedure ( Amendment Act 
XVIII 0/1923), Sch. II, cl. XX— First Class 
Magistrate — Jurisdiction—Order of discharge after 
. defence, value of. 

Under the Code of Criminal Procedure, as modi¬ 
fied on the 1st of September 1923, a Magistrate 
of the First Class has jurisdiction to try an offence 
under section 4 9 4 , Penal Code, and dispose 
. of the same without committing the case to the 
Court of Session, and an order of discharge passed 
by the Magistrate in such a ca9e, after the accused 
had been called upon to enter on his defence, is 
tantamount to an acquittal. 

Application against an order of the Sessions 
Judge, Sitapur, dated the 1st February 
i 9 2 3 » upholding that of the Magistrate of 
the First Class, Kfceri, dated the ifrh 

Octtbtr 19**4 


Mr .Ghulam Hasan, for theOpposite Party. 

ORDER. —No sufficient cause appears 
for interference. The complainant, Dal 
Chand, instituted a complaint so far back 
as 1st July iq 22 against a woman whom 
he called his wife, for a bigamous marriage, 
and against her father and her present 
husband and a go-between who brought 
about the present marriage, for abetment 
of the offence. The proceedings were held 
before a Magistrate who was a Hindu 
gentleman presumably well-acquianted 
with marriage ceremonies among Brahmans 
to which caste the parties belong. He 
recorded the evidence both of the com¬ 
plainant and of the accused and then 
refused to commit the case to the Court 
of Session. Under the Code of Criminal 
Procedure, as mo ( ified on the 1st Septem¬ 
ber, tl e Magistrate himself would have 
jurisdiction. This is a relevant fact at 
prtse. t i; so far that, if the Magistrate 1 c 
hid to have juiisdh t io* to dispose of the 
matter, his order of discharge would betanta 
mount to an acquittal, because lie had put 
the accused to the trouble of enteiing on 
their defence. The matter depends upon 
oral testimony and, as I have pointed out, 
the Magistrate who heard the evidence 
was in a good position by the fact of 
himself being a Hindu to adjudge the 
value thereof. My attention was called to 
bonn, Exhibit A, alleged to have been ex¬ 
ecuted by the girl’s father for a sum of 
Rs. 98 in consideration of marriage fixed 
on 23rd June 1922. This bona executed 
nine /’ays prior to the aate fixed for the 
marriage does not raise a presumption 
that the marriage did take place on the 
date stated in the bond. It is quite 
possible that the girl’s father. Ram Dal, 
was either making a fool of the com¬ 
plainant or broke his promise on ais- 
coverning that his daughter was market¬ 
able at a higher price. I also think that 
the Criminal Law affor<. s a quick remedy 
by creating offences relating to marriage 
some of them unknown in other countries. 

I do cut think that the Criminal Law is 
meant to apply to a litigation like the 
present so long drawn out. Having 
regard to all the circumstances of the 
case I refuse to interfere and dismiss this 
application. . 

#« 81 ft ws Cj A, Applleation dismissed* 
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Jn the matter of narENdra Nath ROY. 

PATNA HIGH COURT: 

Miscellaneous Judicial Case No. 55 

of 1923. 

July 16 1923. 

Present: —Sir Dawson Miller, KT., 

Chief Justice. Mr. Justice Kulwant 

Sahav ami Mr. Justice Foster. 

In the matter of N ARENDRA NATH 

ROY, Pleader—Appellant. 

Legal Practitioners Act {X VIII of 1879). 
*s. 13 (/>), (/), 14 —Jurisdiction of Subordinate 

fudge to order enquiry—Pleader asking Bench 
Cler-h before judgment is pronounced as to what is 
the trend of judgment—Professional misconduct. 

A Subordinate Judge is quite competent, under 
section 14 of the Legal Practitioners Act, to order 
an enquiry into the facts and circumstances of a 
case whether it comes under clause (b) or whether 
it comes under clause (/) of section 13 of the Act. 

[p. 729, col. 2.] , . 

No Pleader, standing, as he does, in> a fiduciary 
position towards the Court, is entitled either out 
of motives of curiosity or still less out of other 
less excusable motives to endeavour to find out 
before judgment is delivered or when the^ judg¬ 
ment is written or partly written what m fact 
is the effect of- it. Such conduct although in 
some, cases it may be innocent enough,, in. other 
cases mav lead to most improper practices 
amounts to professional misconduct, (p. 729,col. 2.] 

Messrs. Hasan Imam ana G. C. Pal, f° r 
th? Apppellant. 

The Government Advocate, for the 
Crown. 

JUDGMENT. 

Miller, C. J —Ti-is is an application 
on behalf of N^rendi-a Nath _ Ro^» 
a Pleader, practising at Ranchi, askmg us 
to quash proceedings wlich have been 
instituted against him by the Subordinate 
Judge of Ranet i under section 14 of the 
Legal Practitioners Act. The facts of the 
case may be shortly stated. The petitioner 
was engaged as Plead ® 1 f° r the defenodul 
in. a suit for damages. On the 9th May 
this year the hearing of the case was con¬ 
cluded and judgment was reserved. The 
case against the petitioner is that on the 
14th May, before the judgment was delivered 
in Court, he went to the Subordinate Judge's 
Bench Clerk and asked him how far the 
judgment ha: 1 proceeded anl what the 
trena of it wag and the sugges ion is «h at 
this was done with an improper motive. 
On the following da>, the 15th May, judg¬ 
ment was pronounced in open Court de¬ 
creeing, the plaintiff's suit. t $$.oie the 

Judgm^i ,t, waft. yionoupcs d, ,ko$ey$r/. it-jip- 
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pears that an application was made to 
the learned Judge by the defendant himself 
asking- for- stay of- judgment and further 
proceedings pending an application to the 
Judicia 1 Commissioner at Rancid to tansfer 
the whole case from the file of 1 the- Sub¬ 
ordinate Judge to that of the Judicial 
Commissioner. The grounds of that appli¬ 
cation which has been put before us, were 
entirely trivial and it h< s been described 
by Mr. Hasan Imam who appeared on 
behalf of the present applicant as a- per¬ 
fectly insane application. It may or may 
not be that the endeavour, if he did en¬ 


deavour, on the part of the petitioner to as¬ 
certain from the Bench Clerk what was 
likely to be the effect of the judgment was 
directly connected with the application to 
remove the case from the file of the JHidg© to 
tha t of the Judicial Commissioner. There is 
no direct evi' ence before us nor in* e.ed 
are we concerned at present with the evi¬ 
dence which may eventually be put forward 
Connecting the action of the petitioner 
with the application for transfer. The 
ielined Subordinate Judge refused the 
applicalion for stay and, in my opinion, 
quite rigi tly d TV'onounoed ju gm e nt 
on the 15th May. It transpired subse¬ 
quently, a fact which was not known to 
the Subordinate Judge -1 the time, that 
the application for transfer had already 
been presented to.the Judicial Commissioner 
on the same morning and fiac been rejected 
by him. That, however, is not a. mateiial 
factor in considering this cage. The met 
that the petitioner had en'eavbured to 
ascertain from the Eenck, Clerk what was 
likely to be the effect pt tb e judgment 
was brought tp the notice of W 
Suborcinate Judge, a few day 8 - ‘* r *. He 
then apparently wrote a letter on the 18th 
or ioth May asking the petitioner for an 

explanation of his. conduct.. Ho y 
appears to have been received to that letter 
until the 24th by which time the Suhor- 
dmate Judge had drafted an order direct¬ 
ing an enquiry into on' ret of the peti- 

t'oner under section 14 <?f lie .4, eg f; 
Pradit on is Act. The o'dei was withhed 
ys on that day the petitioner apparently 
wrote a left; r in rtply in wh ch he o.iq not 
aenv that he had asked the Bench Clerk when 
the'judgment would be d^veted but he did 
d ny that he-had enqured whpt the 
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purport of it m$- Thi* explanation 

apparently <Sd W&. tte learn^ 

SuWmti^ Judge wl^stiUco^ciered that 
it was a matter for enquiry. He had, on the 
one hand, a d ire ct statement by the bench 
clerk; that the petitioner Ivd, enquired 

what tie purport o the judgment was 

or what it was likely to be; he had on th^ 
other hand a denial by the petitioner. He 
accordingly framed a charge which was 
delivered to the petitioner calling upon 
him to show cause why he should not be 
de'lt with for an offence commit te within 
the meaning of section 13 clauses (b) aio/j 
If) of the iJiegal Petitioners Act. 

The present application is one ^ asking 
us to quash those proceedings. No yer> 
precise ground has bee.-. urged, befoie us 
for exercising our powers in this case ex¬ 
cept that it was suggested that the offence, 
if it were an offence,, was in any c< se or a 
very trivial native and t at the petitioner 
was. a young man °A tl e very thresl hold 
of his career, and even if a judica l en¬ 
quiry should take plrqe with the result 
that he should, be required that would, 
nevertheless b'e ?• serious deleriment to 
lthn in the praclioe of his profession m 
the future. It was also argued, although 

‘ l think under a misconception,, that the 

learned Subordinate Judge in acting unaer 
section 14 of the hegal Practrtioner-s Act 
was restricted in ordering an enquiry 
to offences mentioned unoer clauses («) 
and (b) only of section *3. ?n • tWt b e qqula 
not order an enquiry tu, respect of 
offence coming under clause (f). In sup¬ 
port of that contention he.telies* upon a 
dictum of Mr. Justice Hijl in the case of 
in the matter oj Puma Chunter Pql 
(1) the passage in queslion being 
a* page 10 1. In that case Mr. Justice 
Hill, relying upon a '’elision, of 'he 
Privy Council in In the matter- of 
Southekal Krishna Rao (2), decided in the 
year 1887, took the view that the Subordi¬ 
nate Court acting i 1 noer section 14 was 
only entitled to,bold an enquiry in respect 
of offences coining within clauses ( a) and 


(1) 27 C. XO23; 4 C. W. >\ 3891 14 Ind. Dec, 
(n. s.) 671. 

• u*(2) 14 I. A. 1541 15 C. 152; 12 Ind. Jut. xxj 

V &ur; H.G? J« Ifce- (N* %) $$5 
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(b) oi section 13. That dictum, however, 
was referred to, ami eafcplaifted, by Mr. 
Justice Mukeiji in the case. In the 
matter of Kcisjk Loft (3), where 

he pointed out that at the tune when 
the Privy Council derision w,as given tl^e 
clauses o| section 43 wqr-e equivalent to 
vyhat are now c Vv&<e& * 4 ) ($) of tigt 

section, but t&it the section 1 -ad .'since been 
amtneed and tie other clauses (c) {d) 
(u), o%l l )i had subsequently been vc.hed. 

Tm»t explain t ion dearly shows '1 at Mr. 
Justice Hill vvys rating wn cr a mbsajp. 
prehension auq in a$y cvept it seems to 
me that the view he took with regard to 
the interptetayion o£ the present sections 
of the keg^l Pr^cUttoneis Apt was an 
extremely narrow view and; unju%tihf» b>>. 
I have.up doiiht tber^fore>.ibAt the learned 
Subordinate Jujftge quite competent 
to, urder an enquiry n>o the f^cts. end. cif- 
cusmatances of the present \yl.ether 

it came unuer clause (6) or whether it ci me 
under clause {/) oi section 13 oi the Act. 
In my opinion, therefore, tl is application 
ought to be rejected.. 

The Utttte? is. one cientiy for enquiry. 
It may be of it may not be tt.ht the petitioner 
did in fact ask tl\e Ql.e^k what vyas 

the 'rena of the judgment. \\he s o, 
that was in itself, to my. mind, cle rjjy jUrUfes- 
sron?lmi^cmidiUCton U- e p‘ r t of the Pleader. 
No Pleader, standing, as l.e does, in, a fidu¬ 
ciary position towards the Court, is entitled 
either out of motives of curiosity or still 
less out of less excusable motives to en¬ 
deavour to find out before judgment is 
delivered or wdien the judgment is written 
or partly written what in fact is the effect 
of it. It is. obvious tiftt? sveh conduct 
although In some cases, \t may be innocent 
enough in other cases may lead to most 
improper practices and, therefore, it is 
the class, ol conduct Which clearly ought 
to be taken notice of s aud certainly should 
be stopped. The question is really one 
of fact whether the Pleacef is accurate 
in saying that he did not make the en¬ 
quiry which he is alleged to have ma^e 
or whether the Bench Clerk is. telling the 
truth when he saysth^t the Pleader did 
• in fact endeavom' to find out what tl\e 

48 ?« 4 , Ca9. 980. 34 .Q* ife. J. ? 9 Pi 20 & 
12841 44 C. 6391 
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trend of the judgment was. In so far os 
the gravamen of offence is concerned 
that of course must ( epend upon what 
the object was, if in fact the enquiry was 
made, in making it. If the object was on 
finding that the judgment was against 
his client to assist his client in preparing 
an application for transfer, then I think 
the offence must be considered a grave 
one. If, on the other hand, assuming that 
the offence was committed out of pure 
curiosity in oraer to ascertain what he was 
not entitled to know until judgment was de¬ 
livered then the offence was clearly not of 
such a grave character, but in either case 
these attempts to endeavour to find out 
what until it is disclosed ought to be 
kept secret are matters which the Court 
cannot but look upon as professional mis¬ 
conduct. We are not in a position to 
judge one way or the other in the present 
case as to the facts or as to the conduct 
of the petitioner or as to the gravamen 
of the offence if in fact it was committed. 
At the same time, I think this is a case 
ii which we ought nit at this stage to 
stay the proceedings. In these circum¬ 
stances, it seems to me that this applica¬ 
tion must be dismissed. 

Kulwant Sahay, J.— I agree. 

Foster, J.— I agree. 

P D Application dismissed . 

m, d. J. 


ALLAHABAD HIGH COURT. 

CRIMTNAL REFERENCE NO. 171 OF 1923. 

May 16,1923. 

Present:— Mr. Justice Kanhaiya Lab 
CHUNNI IyAly AND ANOTHER— 

Applicants 

versus 

BALDEO —Opposite Party. 

Criminal Procedure Code (Act V of 1898), 

s 522 _ Criminal trespass, conviction for—Criminal 

force use of, absence of—Restoration of possession, 
order for, whether can be made. 

Petitioners were convicted of an offence under 
section 447 of the Penal Code by reason of their 
having continued to cultivate certain fields 
in spite of their ejectment. There was nothing 
to indicate that the offence was attended by the 

use of crixniiwl forcej 


[1923 


Held, that an order under section 522 of the 
Criminal Procedure Code directing the restoration 
of possession of the fields to the complainant, 
could not, in the absence of a finding as to the 
use of criminal force, be made in the case. fp. 731 
col. 2.] 


Criminal reference made by the Distiict 
Magistrate, Aligarh, dated the 21st 
February 1923. 


REFERRING ORDER.-—This is an ap¬ 
plication for revision in connection with an 
order passed by the Honorary Magistrate 
of Sasni under section 522 of the Code 
of Criminal Procedure. 


The facts are as follows A complaint 
was filed against the applicants, Chuni 
lal and Indra, as well as two others, under 

sections 447 a nd 323 of the Indian Penal 

Code. It was alleged that the two appli¬ 
cants had been lawfully ejected from certain 
fields, but that, in spite of the ejectment, 
they still continue to cultivate the fields 
and when the complainant remonstrated 
with them, they ordered the other two 
accused to give him a beating. On October 
the 18th 1922 the two applicants were 
convicted under section 447 and fined 
Rs. 5. each. But the Honorary Magistrate 
disbelieved the story of any beating, and 
held that only an altercation had taken 
place. There was, therefore, no conviction 
under section 323, and the other two accused 
were acquitted. 

On October the 24th the complainant 
filed an application before the Court under 
section 522, and on December the 14th 
1922 the Honorary Magistrate allowed this 
app ication and passed orders directing 
delivery of possession of the fields to the 

complainant. 

I have heard and considered the argu¬ 
ments of both parties in this matter. It 
has been pointed out that the action of 
the two applicants in stil retaining pos¬ 
session of the fields, in spite of their con¬ 
viction under section 447» amounts to a 
species of contempt of Court. It has 
been suggested that the two applicants 
being admittedly rank trespassers, are 
entitled to no consideration at the hands 
of the Court. They did not even appeal 
; against their conviction under section 447 * 

I have also been asked to consider ffW 
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is likely to happen if possession is restored 
to the two applicants, the suggestion beirg 
that a riot is likely to take place over the 
crops standing in the fields. It feetns 
to me, however, that if any violence is likely 
to be used at a 11, it is just as likely to be 
used if possession is not restored to the 
applicants, as it seems clear from the argu¬ 
ments before me, that the standing crops 
must have been sown by the applicants 
themselves. The applicants urge that these 
crops are worth Rs. 400, though this is 
no doubt a considerable exaggeration. 

I do not think, however, that I am at 
present concerned with any of the above 
matters. The question is. whether or not 
the order passed by the Honorary Magis¬ 
trate was a legal ore. There are many 
rulings to the effect that an essent'al in¬ 
gredient of section. 522 of the Code of Cri¬ 
minal Procedure is that the offence of which 
the person concerned is convicted mu it 
have been attended by criminal force, 
or, at the very least by the show ofcr mijal 
force. An almost parallel case is to be 
found in fact in Clmratnan v. Ban Lai (1). 
It is impossible to go behind the finding 
of the Honorary Magistrate himself to 
the effect that no offence under sectio n 
323 of thelndian Penal Code wascommitted, 
and that an altercation was all that took 
pace. In the circumstances, I am of 
opinion that section 5 22 did not apply, 
and that the order passed was, therefore, 
an illegal one. Two remedies were open 
to the complainant be could either have 
filed another complaint under section 447 
against the applicant?, or else he could 
have sued for their ejectment in. the Civil 
Courts. What was r.ot open, to him was 
to apply for delivery' of possession under 
section 5 22 of the Code of Criminal 
Procedure. 

Under section 438 of the Code of Criminal 
Procedure this case will accordingly he 
reported for the orders of the HonTde Hgh 
Court, with the recommendation tlat the 

order passed by the Honorary Magistrate 
unde section 5 22 should be set aside, and 
that possession should be ordered, to be 
restored to the two applicants. 


The Assistant Government Advocate, 
for the Crown. 

JUDGMENT.— The learned District 
Magistrate finds that the applicants, Chur.ni 
Lai and Indra, were convicted ot an offeree 
under section 447 of the Indian Per a 1 
Code by reason of ti e r havijg continued 
to cultivate certain fields in spite of their 
ejectment and that there was nothing 
to indicate that tie offence of criminal 
trespass was attended by tie use of the 
criminal force. Section 522, Cr minal Pro 
cedure Code, canned, on these facts, apply 
and the order of the learned Honorary 
Magistrate directing tie delivery of pos> 
session of the fields in question with the 
crops standing thereon to the complainant 
cannot be sustained. The Reference 
is,therefore,accepted ai d the order of the 
Honorary Magistrate passed under section 
522 of the Code of Criminal Procedure 
is set aside. It is open to the compJj ij ?nt 
to seek any other remedy open to h m 
in the manner provided hj Jaw. Let 
the record he returned. 

z. K. Reference accepted . 


LAHORE HIGH COURT. 

CxnaiNAn Revision Petit/cn Ko, 256 

OF I923. 

May 5, 1923. 

Present :— Mr. Justice Zafar Alb 

ALLAH DaD and others—Petitioners 

versus 

EMPEROR—Respondent. 

Penal Code (Act XL V of i860), ss. 147, 353— 
Rioting and assault on public servant — Illegal 
attachment — Resistance — Offence—Charge in case 
of rioting—Common object, proof and specification 

°f % 

A bailiff, acting under an illegal warrant of 
attachment, seized the cattle of one of the ac¬ 
cused and was proceeding to remove them, where¬ 
upon the accused resisted the removal and in doing 
so inflicted slight injuries on the companions of 
the bailiff: , 

Held , that the accused were not guilty of any 
offence under section -147 or section 353 of the 
Penal Code. 

Bisu Haidar v. Emperor , 11 C. W. N. 8361 
6 C. h. J. 1271 6 Cr. h. J. 38, relied on. 

Before a conviction can properly he maintained 

for the offence of rioting it is necessary that there 


( r ) 2 5 A- 31*i A. W,N,Ji9o 3 ) 59 v 
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should he a, clear finding as to the common object 
of 1 he unlawful assembly; and also that the common 
object so found should have been clearly, stated 
in the charge so that the accused person might 
have an opportunity of meeting it. 

Sabir v. Queen-'Em press, 22 C. 276; 1 1 Ind. 
Dec. (N. s.) 185, relied on. 

petition fc 1 reviVor., vnd. r sect'oj.s - 135 , 
430, of the Crinr'r.af Procedure Code, of n r , 
order of the Sessions Judge, G-jranvala 
D, vision, dated th t th January 1923, d ; s- 
m ssing the appeal and confirm; ng an 
order of the Magistrate, Fir c t Oa c s. Gyirat, 
dated tV- 2nd Den^mhei to?2. 

Mr. Abdul Latif, for the Petitioner. 

TT TO,' 4 ' v I^iWT.—Crimhual Revisions I\ 0 s. 
256 apd. 672 of 1923 arhe out of the same 
case and both will be disposed of by this 
judgment. The petitioners, fifteen in number, 
have been convicted under sections 147 
and 353 coupled with section 149, tpd’an 
Penal Code, of rioting ind assault on a 
public servant, i. e., a bailiff. Jt appears 
that Adah Dad, Lambardar , petitioner, was 
the sapurdar of the attached property 
of a judgment-debt or, but failed to deliver 
it when called upon to do sc. The Execut¬ 
ing Court, therefore, issued a warrant ot 
attachment of his moveable nroperty r a id 
with this warrant the bailiff ejorg with 
some seven men went to his residence 
and there attached lips cat;tie. As he was 
proceeding to remove the cattle a number 
of men appeared on th^e scene and rescued 
the same. 

The bailiff \^as. not hurt? lput hjs- compa¬ 
nions received slight ipjulies. 

" One of the ground^, of appeal was that 
the warrant of, attachingit was illegal; 
1.v’,t tips is not toUicfaed by. the bar nod 

Sessions Judge who throughout his judg¬ 
ment spepks of- Allah Dad as judgment- 
debt or. It is clear that the Court execu ting 
the decree w(as. not competent tc issue 
a warrant for- the attachment of the property 
of the sapurdar. A sapurdar is pot a Re¬ 
ceiver appointed by Conxt qnd, there), or ^ 
the provisions of the Code of Civil Procedure 
testing to. a Receiver appointed' by Court 
do not apply to a sapurdar to yrhpqi at- 
foched cattle or other articles are 
made ove* by the bailiff. Tbeiefore, the 
warrant- was illegal- and the sapurdar and 
bis partisans were competent to resist 
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the removal cl his ratfie from his house 
and were not mlty of any offe oe if in 
the exercise of that right they iifl’cted 
slight inu res to the eomnan’ons of the 
bailiff. Where a warrant issued under 
section ob of the Criminal Procedure Code 
was illegal, it was held that the accused, 
eight in jU'mhoT. who used ciimb al force 
upon the Sub-Inspector of Po)"ce ar.d 
his companions to prevent them from 
executing it, were justified in doing what 
they d ; d in the exercise of the right of 
private defence. [B>su Haidar v. Emperor 
(r)] I.i the pre enl case it appeals that 
some troi ble was apprehended and, there¬ 
fore, the bailjff took a number of men with 
lim i; order tc- overcome resistance. Bit 
the petitiprersdon°l seem to, ha,ve exceeded 
thdr right oi pivate deience and as they 
did not cause hurt to the bailiff cr use 
criminal force to him it cannot be 

that- they were euiltv of the offence <fe- 

. n , * » 

fined in section 353 . Ind'ar. Pei al Code, 
Another point that may be r. diced here 
is that the particuJa's o c the offence under 
section T-47-, Ir.d’an Per.al Code- were not 
stated in the charge Earned against the 
accused. The charge runs as below:— 

* ‘That you * * *• a ssau Itedar.d sr,afched 

the attached <a,ttte of Adah Dad from 
the briliff Allah Jawaya and thereby cgm,- 
nrtted an offence punishable under sec¬ 
tions 353 and 147, 149* Indian Penal 
Cod-.” 

Ir. Sabir v. Queen-Express (2), it w%s 
held that, “before a con victim can pro¬ 
perly" be maintained for the offeree ot riot¬ 
ing, it is necessaA r that there should be 9 
dear finding as to the common object of 
the unlawful assembly, ar.d also that the 
common object so found should have been 
stated, in the charge Ir * °tder that 4 ® ? c " 
cused persor might have an opportunity 

ot meeting it.’ . , , , , 

Having regard to all fhat is stated abov§; 

Ihe coivictions ganno* be upheld . There¬ 
fore, I accept the petitions and acquit the 
petitioners and discharge them from 
their bail bonds. 

Z K. 

Petition accepted. 

(1) 11 C. W. N. 836; 6C. \J. 127; GCt. I« 

J 38. 

(2) 22 C. 276; 11 Ind. Dec. (n. s.) 185; 
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is TinwoTtny of credit. He bad also ac- 
ALLAHABAD HIGH. COuRT. quit'te.. several of thei-ccusea on tnegio ud 

Criminal 'Revision No. 292 op 1923* tnat they wck implicat a tniougne m.t . 

July, 5, 1923. , HisCbiei reason for con\icling the applicant 

'Present : -Mr. Justice Daniels. j g tnat he believes mat certain tvi^cmc 

.JHANDU SINGH— applicant goes to s* ow tint tne applicant took part 


versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code ( Act V of 1S9&), 
ss. 110,109— Evidence against accused in convec¬ 
tion with substantive offence oj no va ue—Discharge 
of accused under s. 109 — Evidence, whether can be 
used to support charge under s. no— Magistrate 
acting on information obtained prom Special Diary 
improper . 

Where the evidence against an accused person 
in connection with a daco.it7 is considered oy the 
Police to be of so little value as to result in his 
release under section 169 uf the code of Cri¬ 
minal Procedure, without even being placed belore 
the Court,it is contrary to all accepted principles 
to thake use of this evidence as a ground for 
binding the accused over on a charge under sec¬ 
tion no. Nor is it open to a Magistrate to act 
upon information not given in evidence but ob¬ 
tained from a perusal ol the Special Diary. 

Crifnin.il revision against ^n order 
ot tne District Magistiate^Buhauu, uatea 
tne 21st Marcn I923. 

St. C. Thompson, tor tne Applicant. 

|Tne Assistant Government Advocate, lor 

the Ciown. 

JUDGMENT.—This is an application 
by Jnanuu Singh who has been bouna 
over un u 6r section 110 ol t u e Cone oi Cri¬ 
minal Pioceuure ana sentenced to ligoiuus 
imprisonment on tne lailure to give se¬ 
curity. An appeal was idea to tne District 
Magistrate w..o in a v c r> brief juugment 
dismissed t^e appeal. Tne learned District 
Magistrate soys tnat he nus reau tne evi¬ 
dence tnat tne Magistrate nus writteb 
a fair and convincing judgment ann that 
he tails to see now t^e Trying Magistrate 
coulu have come to any oilier conclu¬ 
sion 'vvitn regar u to tne guilt ol tne ap¬ 
pellant. I re 0 iet to Say tnat me judgment 
of tne Trying Magistrate prouaces an en¬ 
tirely opposite impression v .n m. Irom mat 
Wuien it nas pio^uccu oh tne leaine^ Dis¬ 
trict Magistrate. Tne applicant was ad¬ 
mittedly at end lily with the MuklJa Nawab 
Singh and was a witness for the prosecution 
in a c6se in which the Mukhia w.*,s accused 
of mur u er. 4 The applicant was uko wiih 
eight other persons as lorming one 
•gabg. The Magistrate expressly hnus that 
the evidence that tney-did fdim one gang 


in a u< coil} wi.ici: was committed in Decent 
ber 1922 Siiorth alter ti.e m. r u & c>.se. 
Now, the applicant w. s actually arrested 
in connection witn the uacoi'*} in question, 
but the Police cons. < ereu the evidence 
against him of so little value that he was 
released un u er section 169 oi ;ie Criminal 
Proce u ure Coae without even being ph.eea 
belore the Court. It is contrary to ail 
accepted principles to make use oi ti.is 
evidence as a ground tor biiiuin* the ac¬ 
cused over on a charge ol being a 'bad 

cnaracter. It tne evi u euce was insufficient 
to implicate the accuser in the offence to 
widen it 1 elates it was equally insufficient 
to be useu lo» influencing tne Coutx against 
him on a question 0) his general character. 
It was equalls not open to the Magistrate 
to act on information not given in e vibe me 
but obtained from a peisual ol tne Special 
Diary. Altnougu the Magistrate say's 
at tne conclusion oi his judgment tnat 

there is some evidence against the accused 
anu the other persons who have beeh 
convicted ol cutting crops. ,It is clear 

from tne juugment thet the main grounds 

on which he has con video the accused 
fie tne evidence tenucien to slow ti at 
he took pait in ti e uacoity case and a 
perusal ol the special diary. The or u er 
01 the 'Court below Cannot, therefore, 
be upheld- I allow tne application and 
set ling aside tne or^er passed against the 
accused direct uis immediate release, 
w. c. A. Application allowed. 


LAHORE HIGH COURT. 

Criminai. appeal No. O95 of 1922. 
January 25, i'923. 

Present: —Mi. Justice Scott-Smith and Mr. 

Justice Moti Sagar. 

SHEO RaM and others—Convicts— 

appellants 

versus 

a EMPEROR —Respondent. 

Evidence—Accused a !'Brahmin whether sufficient 
to reject "evidence otherwise reliable , 
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SHEO RAM V. EMPEROR: 

The mere fact that an accused person is a Brah¬ 
min is not a sufficient reason for rejecting the 
evidence of witnesses who testify against him, 
and who are prima facie reliable, [p. 735, col. 1.] 

Criminal appeal from an order of the 
Sessions Judge, Rissar, dated the 14th Julv 
1922. 

Messrs. M. L. Pun and N. C. P.miit, 
for the Appellants. 

Mr. F. M. Mickiy, for the Government 
Advocate for the Crown. 

J(JDftMEtfT.—This is an appeal by seven 
persons wuo have been convicted by the 
S-ssioas Jud>e of H : ssar >f ca ising grievo is 
hart to Mus.imm.il Bhagi and hart to 
Norang by beating them on tie night 
intervening between the 25-26th of January 
1922.^ The accused were sentenced to f0 tr 
years' rigorous imprisonment under sec¬ 
tion 325 and a fine of Rs. 25 each under 
section 323, Indian Penal Code. Two other 
persons Rilia and Shoram, son of Ranso, 
were also tried but were acquitted by the 
Coart below. It is common ground that 
there was intimacy between Norang Jat 
(P. W. No. 3) and Musammat Bhagi who 
was a widow. The appellants and Shoram 
who was acquitted, are nearly related to 
Musammat Bnagi’s deceased husband, Ro¬ 
man being alleged to be the nearest rever¬ 
sioner. Appellants Is os. 1 to 4 are brothers 
and appellants N-os. 5 and 6 are also 
brothers. 

The theory for the prosecution is that, on 
the night of the occurrence, Norang and 
Musimmit Bhu’i were sleeping together 
in the iatter's Nohra when the appellants 
came and demanded adm ttaace and being 
refused broke open the door and a dm' al¬ 
tered a severe beating first to Musammat 
Baagi and then to Norang. /in alarm 
was raised and P. Ws. Nos. 4 to 7 came up 
and rescued Norang from his assailants. 
They found Muszmmit Bnagi lying on her 
bed crying and she said that she had been 
beaten by the Brahm ns. Nothing occur¬ 
red on the 26th of January but on the 
27th the dead body of Musammat Bha<^i 

was found in a well 200 yards distant 
from the village. The Lambardar sent Shan¬ 
kar, one of the appellants, to the Thun.% to 
make a report. In this he referred to the 
intimacy between Musammat Bhagi and 


Norang and said that on the night of the 
occurrence Norang was seen at her house 
and that he (Shankar) had abused Norang 
a ad that the next day the women of the 
Muhalla had abused Musammat Bhagi. 
He went on t ) say that or the 27th )f Janu¬ 
ary Musammat Bhagi hz d been found 
in the well, into which she herself had 
jumped in order to commit suicide owing 
to the disgrace brought upon her by her 
having been found with Norang. 

The tlieoty for the prosecution is, that 
Musammat Bhagi was killed by the appel¬ 
lants who had beaten her on the night 
between the 25th-26th of January a id that 
som* of them subsequently came and threw 
her body irto the wJl. The medical 
evidence shows that the deceased woman 
received very serious injuries which will 
be found detailed pn page 19 of the printed 
record. The injuries inclu de extensive frac¬ 
ture of the skull, bruising of the chest, 
fracture of the left leg, dislocation of the 
right knee, laceration of the liver and 
effusion of blood in the kidneys. The 
Civil Surgeon was of opiiion that all the 
injuries, with the exception ofthe fracture 
of the leg and the dislocation of the right 
knee joint, were caused before death. There 
are several difficulties in the way 01 the 
prosecution theory. The evidence of the 
eye-witnesses shows that they all apparently 
considered that an ordinary beating had 
been given to Musammat Bhagi and Norang. 
This is clear xrom the fact that on the 
26th of January n) report was made to 
the Police either by Norang or by Sarasti, 
Lambardar (P. W. No. 5). The witnesses 
say that she was speakirg when they went 
into the house. Accor ling to the Doctor 
sle could not have spoken after receiving 
the injuries to her head and, therefore, it 
is clear that at that time she had not re¬ 
ceived the iijuries. When the witnesses 
arrived, her assailants had left her and were 
holding Norang, round whose neck they bad 
placed a rope. They had apparently finish¬ 
ed with Musammat Bhagi. The witnesses 
say that when they rescued Norang they 
left the appellants at Musammat Bhagi's 
hojse and Mr. Muckay, who argued the c,. se 
ior the Crowr, propounded the theory 
that after Norang had been rescued, the 
appellants indicted a fresh beating upon 
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Musammat B 1 agi and tl en c?u sed her death. 
This theory does not appear to have been 
pi t forward in the Court below and in our 
opinion it is not a plausible one. The 
appellants had, as already stated by us. 
finished beating Musammat Bhagi when tl e 
witnesses arrived, and there was no reason 
why they should again beat her, and give 
ler such a severe b.ating as to cause her 
death. It is unlikely that they would 
have done this, seeing that a number of 
people had recognised ttein in the house 
of Musammat Bhagi. Moreover, she had a 
little daughter, aged six or seven years,living 
with her and there is no evidence on 'he 
record to show what this child was doing 
on the 26th of January, If her mother 
lad been killed on the previous nigl t she 
would surely have raised the alarm on the 
26th and t ie whole village would have 
become aware that Musummat Bhagi had 
been killed. 

There is, moreover, reliable evidence, 
including that of the two Lambardars (D. 
Ws. Nos. 29 and 30), to the effect that Mu- 
sammat Bhagi was seen by them alive and 
well on the 26th of January, Prltna jacie 
these Lambardars are reliable witnesses, 
and the only ground which the lower Court 
has given for disbelieving them is that 
appellants are Brahmins and that the 
deceased is a woman and that the witnesses 
do not condsider the death of a mere woman 
of any importance compared with the 
lives of some Brannins who art accused 
of her mjrder. In our opinion, the m;re 
fact that the appellants are Brahmins 

is not a suffic : ent reason for rejecting the 

evidence of witnesses who are primi facie 
reliable. There is also evidence, including 
that of these Lambardars and two others 
(D. Ws. Isios. 31 and 32), that when 4 he 
body was being got out of the well the firs 1 
time, the rope broke and the body fell 
down into the water again. According 
to the evidence the well is a very deep 
. one, the water being 85 haths or say, i?o 
to 130 feet be’ow the surface of the ground. 
It is made of two concentric cylinders of 
brick, the diameter of the lower one being 
about a foot or 18 inches less than that 
of the upper one. There was thus a ledge 
of masonry sticking out all round about 
ftbs of the way down. If the woman bad 


jumped into the well she might very easily 
have struck this ledges and received injuries 
to her head and also the rupture of her 
liver and other injuries to the body. 'Die 
post mortem injuries to the leg and right 
knee might similarly have been caused 
wlen tl e rope broke as the b^dy was being 
taken out ot the water. In fact, the theory 
for the prosecution is that those injuries 
were caused when the dead body was thrown 
into the well alter the murder. 

Another point to be noticed is that the 
body had ordinary' clothes on it and all its 
ornaments when it was taken out of t.ie 
water. It hardly seems likely' that it the 
w>man had been murdered and her dead 
body' had been thrown info the well by the 

murderers, they would left all the ornaments 
on it. 

Having regard to all the above facts 
and considerations we are of opinion that 
it cannot be considered proved that she 
died as the result of a beating administered 
to her by the appellants on the night bet¬ 
ween the 25th-26th of January. In our 
opinion it is clearly jiToved that the appel¬ 
lants, perhaps accompanied by others, broke 
into Musammat Bhagi's house and gave 
her a id Norang a severe beating, bi t that 
it is not proved that they cause! hergrievous 
hurt on tlat occasion. It is possible that 
some of the appellants or other persons 
may have beaten her to death on the follow¬ 
ing night and then thrown her body* into 
the well, or the theory' of the defence may 
be the correct one that she threw herself 
into the well in order to escape from the 
disgrace on account of her liavii,g been 
found at night in company with Norang. 
It is, however, unnecessary for us to decide 
the point. It is sufficient to say that we 
consider that the only offence proved against 
the appellants is that they voluntrily 

caused hurt to Musammat Bhagiand Norang 
by beating them on the night between 
the 25th and 26th of January. No doubt, 
they committed house trespass or even 
house-breaking because they broke into her 
house in order to give her a beatiug, but 
they were not tried for housebreaking 
and, therefore, we think they might be 
prejudiced if they were convicted of that 

offence. 
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We, therefore, accept the appeal and, 
setting aside tne convictions and sentences 
Under section 325, Indian Penal Code, 
coi vict tne appellants instead, of volun¬ 
tarily causing 'hurt t 0 Musammat Bhagi 
under section 323; Indian £enal Code, and 
for that odeuce we sentence them each 
to one year's rigorous inmprisonment. The 
convictions and sentences under section 
323, Indian Penal Code for causing hurt 

to Noraug will stand. 

The Judge in Chambers before whom 

this appeal came directed that notice 
should issue to tne appellants to show 
cause wny tney snouid not be convicted 
under section 302, Indian Penal Code, 
and why their sentences should not be 
enhanced. If we nad concurred.witn tne 
lear u ed Sessions Judge tnat Musammat 
Bnagi was beaten to death on tlie night of 
tne oCpurre .ce, we snouid nave feit bound 
to aiter tne conv.ctious int) one .under 
sections 304 /^ 49 , *alian Pedal Code, and 
to very materially enhance tne sentences. 

w. c. a. Appedt accepted. 


dtDi j UDIClAL EMISSION ER'B 

cOtJlRt. 

Criminal Af^UcaiiOui No. 80 OK 1923. 

August 30, * 9 ^ 3 . 

Present: — *vlr. Dalai, J. C. 
liunwar SHhiH- BAHADUK blNGH. 

—Applicant 
versus 

PA'ZAL ADI—OF«rOs'ixte Partt. 

.. Criminal Procedure Code {Act V r bj ^98) 
^ l a x-^DlspiUe xjOeV property—Preliminary order 
—Umisstrtt to Mention source oj information— 

J Tte ^WictionoU Magistrate to take proceed¬ 
ings under section 145 of the Criminal Ftoadwfe 
Code is dot busted t»y hi* merely omitting to men¬ 
tion in the prehMhary Order the source oi mionna- 
tion upon wnicn he w *3 satisfied that a dispute 
existed concerning certain property and was likely 
to cause a breach of th 6 peace. 

Application -gMnst ** ordet of the 

Sub-DiVisional kagfstlate, Piifet Class, in 

charge of Malihabau Tahfcil, Duckhbw, 

dateu the iota June 1923. 

Messrs. Bafn pr&sad And Bhawam 

Shank-** toi the AppircAfat. 

Mr; Aodul haii^tox the Opposite Party, 
jUD'uttiENi.—Tto is ah application in 
revision from an order purporting to have 
been passed under Chapter XII of the 
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Code of Criminal Procedure. Under sec¬ 
tion 435 (3) no revision lies to this 
Court unless the Magistrate has acted 
without jurisdiction. In the present case 
the applicant hi m self applied to the 
Magistrate who passed an order on the 
9th June 1923 under clause (1) of section 
145 requiring the parties concerned in 
the dispute about a grove to attend his 
Court and to pat in written statements 
of their respective claims as respects the 
facts of actual possession ol the subject- 
matter in dispute. The parties appealed 
aud put in their statements aud on 30th 
June the Magistrate passed au order in 
favour of the opposite party declaring 
him to be entitled to possession of the 
grove. Two omissions in bar of the 
Magistrate’s jurisdiction were pointed out 
by the learned Counsel for the applicant, 
(i) tnat in the preliminary order of x/th 
June tne Magistrate had not stated the 
grounus uf ns being satisfied th^t a dis¬ 
pute likely to cause a breach til the 
peace existed toncefning a grove, (2) 
that on the 3 dth June the Magistrate 
failed to examine the witnesses ptiodUtiti'd 
by the applicant. 

AS regards the first point, it is tiue that 
Mr. Hopkinson did not refer to the re¬ 
port he had received lfom another 
Magistrate, Mr. Jardine, but lrtim a slip 
oh the record oi even date it is obvious 
that tne ground for Mr. Hopkiuson's be¬ 
lief was the information sent to him by 
Mr. Jardine after making personal enquiries. 
The mere omission Of the mefitioh ol the 
source of the information When ih fact 
the Coiilt is assured of the existence 
of such a sotrce cannot oust the Magis¬ 
trate’s jurisdiction. As regards the 
second point the leArhbd Counsel for the 
Opposite side does not admit that the 
applicant^ Witnesses were present or 
Were bfiered for examination On the 30th 
June. It appears that witnesses were 
summoned but there is no note that any 
were present Or offered tor examination. 
There is nO affidavit presented by the 
applicant to this Court in the matter. 
Uhdef the cireu msiafices the second al- • 

leged omission is hot jproVed. .. 

This Court has, therefore, no jurisdiction 
to interfere and this Application!*fc* dis- 
Mi c S6d« 

^ c Ai Application dismissed . 
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MUNICIPAL COMMITTED, PIND DADAN KHAN V . BHAGwAN SINGH. 


LAHORE HIGH COURT. 

Civil, Revision Petition No. S25 of 1922. 

November 15, 1922. 

Present: —Mr. Justice Broadway. 

Toe MUNICIPAL COMMITTEE, PIND 

DADAN KHAN— 

Defendant—Petitioner 


versus 

BHAGWAN SINGH—P taint iff and 
HUKAM CHAND and others— 
Defendants—Respondents. 

Punjab Municpal Act (III of 1911), ss. 84. 

Tax levied illegally—Suit to recover amount 

Paid, whether maintainable—Civil Courts, jurisdic¬ 
tion of. 

The special procedure euacted in sections 84 
and 86 of the Punjab Municipal Act relates only 
to app als against the assessment or levy of a 
tax under t .e ,ct and does not provide a remedy 
for an act wh ch might be done in violation of the 
provisions of the Act. [p. 738. col. 2.] 

Section 86 of the Punjab Municipal Act does not 
oust the jurisdiction of the Civil Courts to relieve 
one subject of the Crown against an illegality 
co£° S ] d U * )0U ^ au y other subject, [p. 739, 

G. I. P. Railway Co. v. Amraoti Municipality, 
* a 9 . a8, 449; 8 N. T. R. 107, relied on. 

A Civil Court has jurisdict on to entertain a 
suit to recover the amount of a tax illegally levied 
by a Municipality on the plaintiff, and failure on 
the part of the plaintiff to take action under sec¬ 
tion 84 of the Punjab Municipal Act does not 
bar the suit. [p. 7 ; 8. col. 2.] 

Committee of Notified Area. Una v. Chalar 

N £ ra \? T ‘ 44 ind * Cas * 9io; 74 P. T. R. 
? 9 r 8 , 74 p, W. R. 1918, followed. 


rt • - ■ revision of the decree of the 

oemor Subordinate Judge, Jhelum, dated 

the 3rd January 1921, reversing that of the 
Munsif, First Class, Pi n d Dadan Khan, 
District Jhelum, dated the 23rd June 

I 9 I 9 - 

Mr. Af. L. Puri, for Bakhshi Tek Chant, 
for the Petitioner. 

Mr. Nanak C/iand, for the Respond¬ 
ents. 


JUDGMENT.—One Bhagwan Singh, son 

or Ganda Singh, is a tenant of three shops 
situate in Gar Bazar Ma n di, within the 
Municipality of the town of Pind Dadan 
Khan. The Municipal Comm ttee levied 
a tax called teh bazari from him . and re¬ 
covered Rs. 72, which was paid by Bhag¬ 
wan Singh under protest. This tax was 
levied on the ground that Bhagwan Singh 
had been using a plot of land measuring 
io ft. by 40 ft. in front of the shops of which 


he was the tenant, which land belonged 
to the Municipal Committee and had been 
occupied without its permission. Having 
paid the tax Bhagwan Singh instituted a 
suit i 11 the Couit of the Munsif against 
the Municipal Committee for recovery of 
the sum, so paid with Rs. 3 interest, on the 
ground that he was not liable to pay tl.e 
said tax, the Committee not being the 
owner of the land. The Trial Court dis- 
m ssed the suit, but on appeal by him the 
Senior Subordinate Judge, holding that the 
Committee had failed to prove its ownership 
of the land occupied by the appellant and 
that the Municipality had acted aibitrarily 
and without justification in recovering the 
amount, decreed the plaintiff s suit. Against 
this decree the Municipal Committee has 
preferred a second appeal to this Court 
through Mr. Tek Chand. 

Oil behalf of Bhagwan Singh Mr. Nanak 
Chand raised a preliminary cEjection to 
the effect that no second appeal lay, the 
suit being of the nature of a small cause. 
Mr. Mukand Lai Puri, who has appeared 
ou behalf of the appellant, admitted the 
soundness of this objection, but urged 
that the appeal should be treated as a 
revision and I have heard him on that 
basis, no second appeal being competent. 

It has been contended that the Civil 
Courts have no jurisdiction to try the case, 
firstly, because section 84 of the Punjab 
Municipal Act, 1911, lays down the pro¬ 
cedure to be adopted when a person washes 
to contest the levy of any tax, and my 
attention w f as drawr to Municipal Com¬ 
mittee , Ambala v. MohenderSingh (1), where 
it was held that when a special Act, such 
as the Municipal Act, provides a •certa in 
remedy by appeal against the acts of the 
Comm'ttee the failure to comply with that 
special procedure would bar a suit in the 
Civil Courts. Secondly, it was contended 
that section 86 of the Act ousted the juris¬ 
diction of the Civil Courts to adjudicate 
upon any objection regarding the liability 
of any person to be assessed and provided 
that “no refund of any tax shall be claim¬ 
able by any person otherwise than in ac¬ 
cordance with the provisions of this Act." 

, - • , • 

(1) 9 Ini. Cas. 1000; 3S p. R. i9ii;n8:P, 

I,. R. 1911; 97 I*. W.. R. 1911. 
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Mi. Mukand Lai Puri contended that in 
this respect the language used in the Muni¬ 
cipal Act was i..r more extensive than 
that used in the Municipal Acts in other 
Provinces, and my attention was diawn 
to Kamayya v. Leman (2) and Municipal 
Council , Ncllorcv. Rangayya (3). In the 
former case the suit had been brought 
for recovery' of the amount of a professional 
tax levied by the Municipality- on the 
plaintiff. On behalf of the Commissioners 
an objection was taken to the jurisdiction 
of the Civil Courts to deal with the ques¬ 
tion of the liability to taxation of the plaint¬ 
iff and that objection was sustained by 
the High Court. In Municipal Council, 
Nellore v. Rangayya (3), the plaintiff sued 
to recover certain moneys paid by him to 
the Municipal Council, Nellore, on the 
ground that he had paid a tax to which he 
had been improperly assessed. The High 
Court held that, section 262 of the Muni¬ 
cipal Act being applicable, the suit was 
not maintainable. 

At the same time, in Municipal Council 
of Tuticonn v. South Indian Ry., Company 
(4), the Municipality at Tuticoric called 
on* the South Indian Railway Company 
to pay a professional tax which the Com¬ 
pany had already paid to the Municipality 
at Negapatam. The Company paid the 
amount under protest and sued the Mu u- 
cipality for a refund. The High Court 
held that the suit was maintainable and 
granted the Company a decree. 

Mr. Nanak Chand for the respondent 
hist contended that this Court should not 
interfere in revision, inasmuch as there 
had been a decision on the question of juris¬ 
diction, which, even if decided wrongly, 
should be regarded as final, having regard 
to the pronouncement of their Lordships 
of the Judicial Committee in Amir Hassan 
Khan v. Sheo Baksh Singh (5). He fuither 
contended that section 86 of the Muni¬ 
cipal Act, 1911, did not deprive persons of 


(2) 2 M. 37; 3 Ind. Jur. 221 1 Ind. Dec. (N, S.) 

297. 

(3) 19 M. ioj 6 Ind. Dec. <M. s.i 711. 

(4) 13 M. 781 4 Ind, Dec. (N. s.) 765. 

( 5 ) ix C. 6; 11 I. A. 237J 4 Sar. i\ C. J. 559; 

Rafique & Jac.son'i P. C. No, 831 5 Ind. Dec ( 

(N. 9J 7^° ( p - c 0* 


their ordinary remedies under Common 
Law and referred to a case reported as 
Committee of Notified Area, Una v. Chatar 
Behan Narain (6), in which Scott-Smith, 
J., held that the power conferred by a spe¬ 
cial Act on a local authority to impose a 
particular tax for particular purposes in 
a specified manner did not oust the juris¬ 
diction of the Civil Courts to give relief 
against an illegality committed by that 
body under cover of statutory powers. 
He also held that a Civil Court had jurisdic¬ 
tion to determine the question whether the 
imposition of a tax wa,s illegal and ultra 
vires and to give relief if a tax had been 
levied from a person who was not liable 
to pay the same. 

In G. I. P. Ry. Company v. Amraoti 
Municipality (7), the G. I. P. Ry. Com¬ 
pany instituted a suit against the Munici¬ 
pality of Amraoti seeking to recover a sum 
of Rs. 500 which they alleged had been 
illegally levied from them by the Com¬ 
mittee and paid by the Company under 
protest. The Company also asked for an 
injunction restraining the defendant frtm 
reci vering, or attempting to recover, any 
such tax in future. Inter alia, the Com¬ 
mittee pleaded that the C iviJ Courts had 
no jurisdiction to entertain the suit, and this 
particular question came up before the 
Additional 1 Judicial Commissioner of Nag¬ 
pur. The Berar Municipal Law contains 
provisions similar to those to be found 
in the Punjab Municipal Act. Section 51 
provided for an appeal against the assess* 
ment or levy of a tax under the Berar 
Mui icipal Law, i.e., provided a procedure 
similar to that laid down in section 84 
of the Punjab Municipal Act. Section 53 
of the Berar Municipal Law contained a 
provision similar to that to be found in 
section 86 of the Punjab Municipal Act.' 
It was held that the special procedure 
laid down by the Berar Municipal Law 
related only to appeals against the assess¬ 
ment or levy of a tax under the law and did. 
not provide a remedy which might be done 
in violation oj that law. It was also held 
that section 53 of the Berar Municipal 


(6) 44 Ind. Caa. 9x0; 74 L. R. 19181 74 
W. R. 1918. 

(7) 16 Ind. Cas. 4491 8 N. L. R 107. 
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Law did not oust the jurisdiction of the 
Civil Court to relieve one subject of the 
Crown against an illegality imposed 
upon him by any other subject. Section 53 
of the Berar Municipal Law is almost word 
for word the same as section 86 of the Pun¬ 
jab Municipal Act. 

On the finding in the present case, that 
the Municipal Committee is not the owner 
of the site in front of the shops tenanted 
by Bhagwan Singh, the said Bhagwan 
Singh was not liable to be taxed as lie has 
been. The action of the Municipal Com¬ 
mittee in levying the tax from him, there-/ 
fore, gave him a cause of action in a Civil 
Court. 

Following G. I. P. Ry. Company v. Am- 
raoti Municipality (7) and Committee oj 
Notified Area, Una v. Chatar Behari Naratn 
(6), I hold that the Civil Court had juris¬ 
diction to try this case and that the failure 
bn the part of Bhagwan Singh to take ac¬ 
tion under section 84 of the Act is no bar 
to the suit, inasmuch as the tax was levied 
illegally. 

Mr. Mukand Lai Puri further contended 
that the decision of the Court below was 
bad on other grounds. I am, however, 
unable to see any ground for revision and 
I accordingly dismiss this petition with 
costs. 

. z. k. Petition dismissed. 


MADRAS HIGH COURT 

Stamp Register Nos. 205 5 and -0594 

, OF 92 2 

AND 

Second Civie App ae No. 580 of 1922. 

February 16, 1923. 

Present:— J stice Sir Francis Oldfield, Kt., 
and Mr. Justice Venkatfsubba Row. 
GOVINDU KAVIRAJ PUROHITO— 
Appuc nt-Appellant 
versus 

GAURANGA SAW and others — 
Dependants—Respondents. 

Civil Procedure Code {Act V of 1908), s. 153, 0 . j 


r. 10— Appea’ filed against deceased resp'/nd * 
ent — Procedure—Application to amend cauic title 
by substituting names of legal representative , of 
deceased, maintainability of. 

Where an appeal is filed by mistake against a 
respondent who had died prior to the presentation 
of the appeal, the proper procedure to adopt is to 
file another appeal and to have the delay, due 
to the mistake committed in good faith, excused. 

A11 application to amend the cause title of the 
memorandum of appeal by substituting for the 
name of the deceased respondent, the names of 
his legal representative is unsustainable and 
does not lie. Neither O. I, r. 10 of the Civil Pro¬ 
cedure Code nor section 153 of the Code is appli¬ 
cable to such a case. 

No such proceeding as au appeal against 

a party who is dead is authorised by the Code 
of Civil Procedure. 

In S. R. No. 20595 OF 1922. 

Petition sought to be presented to the 
High Court to excuse delay in seeking to 
amend the cause title in S. A. No. 58 0 of 
1922 preferred to the High Couit against 
a decree of the District Court, Gan jam, in 
A. S. No. 442 of 1919, preferred against 
a decry-j of the Couit of the Principal 
District Munsif, Berhampore, in O. S. 
No 184 of 1917 and to amend the cause 
title in the said S. A. by adding thereto 
legal representatives of the deceased re¬ 
spondent. ...... 

InS. R. No. 20594 of 1922. 

Petition sought to be piesented to the 
High Court to amend the cause title in 
the above said S. A. No. 580 of 1922 on 
the file of the High Court by bringing 
on record therein (1) G.iuranga Saw, (2) 
Kirpasindhu Saw, (3) Ramachandra Saw, 
(4) Sripati Saw (5) Bhavani Saw and (6) 
Shektra Saw as the legal representatives 
of the deceased respondent, Vogodhu 
Subudhi Rat no therein. 

In S. A. No. s8 j of 1022. 

Second 1 peal against a decree of th 1 
District . Couit, G .njjm, in A. S. 
No, 442 of 1919, preferred against a 
uec.ee of the Court of ti*e . Princi A al 
District Munsif, Benrampore, in O. S 
No. 184 of 1917. 

Mr. C. Sambastwa Rao, for the Appel¬ 
lant. 

Mr. B Jagannadha Das, for the Re- 
sp >Due.ils. 

JUDGMEAT.-r-Thei.e are applic .ti ns t« 
" th Court to < mend j the c..us titae in a 
second appeal and to exec se the celay 
'» in seeking that relief. It will, of cOvJse, 
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be unnecessary to consider the second 
application, m less the first succee s. The 
circumstances in which the amendment 
is askea lor are that the respondent, whose 
name is entered in the appeal as presented 
died before the presentation. We are now 
asked to substitute for Us name those 
of the legal representatives. In the ob¬ 
jection to this that an appeal cannot be 
presented against a person who hf s ceasea 
to exist O. I, r. 10 is relied on, but 
we do not see our way to applv it he'e, 
since it refers to suits institute^ in the 
name of a wrong person, anj we (l o not 
think that it is applicable to a case, such 
as the present. Tr,e power conferred by 
section 153 is general, but again we do not 
think we ought to use it, while another 
course is open to the petitioner, that course 
being to file another appeal and to have 
the delay due to his mistake committed 
in good faith excuse 

Taking this view, we must dismiss these 
applications and also the second appeal 
on the ground that no such proceeding 
as an appeal against a party, who is 
deceased, is authorised by the Code. There 
will be no costs in second appeal but 
the petilioner will, pay the respondent's 
costs in the petition*. 

V N. v. 

Petition s dismis $ ed . 


LAHORE HIGH COURT. 

Second Civil, Appear No. 2988 op 

1922. 

April 18, 1923. 

. Present:— Mr. Justice Broadway. 

PAbU and others—Defendants— 

Appellants 

versus 

RASILU and others—Plaintiffs—Re¬ 
spondents. 

PI Hidings, construction of—Ejectment suit — 
Redemption, decree for, whether can be passed — 
Power of Court. 
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Pleadings must b« strictly construed and parties 
must be restricted to what they allege in their 
plaint or in their written statements, as the ca2e 
may be. [p. 742, col. 2.] 

A Court can in its discretion pass a decree 
for redemption in a case in which the plaintiffs 
have sued in ejectment, [p. 742, co). 2.] 

Parshotdm Bhaishankar v. Rutnal Zunjar, 
20 B. 196; 10 In- 1 . Dec. (n. s.) 689, relied on. 

Plaintiffs sued for possession of certain land 
on the allegation that a sale of the land in favour 
of the defendants by the widow of a deceased 
reversioner of the plaintiffs was without con¬ 
sideration and necessity. The Court found that 
a mortgage executed by the widow in favour of 
the defendants in respect of a portion of the land 
was binding on the property and gave the plaintiffs 
a decree for possession on payment of the amount! 
of the mortgage : 

Held, that the Court was competent to pass A 
decree for redemption in the suit as it tended to 
reduce litigation, [p. 742, col. 2.] 

Second appeal from a decree of the 
District Judge, Gurdaspur, dated the 3rd 
August 1922, reversing that of the Munsif, 
First Class, Pathankot, District Gurdasput, 
dated the 4th October 1921. 

Tala Mehr Chand Mahajan, for the 
Appellants. 

Pandit Sheo Narain , R. B., far the 
Respondents. 

JUDGMENT—One Chuhm died in 
1:892-93 leaving him surviving a widow, 
Musammat Matti, who inherited 47 kanals 
of land Iron her husband. On the 17th 
July 1917 Musammat Matti acquired by 
pie-emption 144 kanals 12 marlas of land, 
and on the 9th of November 1917 she mort¬ 
gaged her entire holding to Palu and three 
other persons for Rs. 350. Mutation of 
this mortgage was sanctioned on the 27th 
February 1918. 

On the 22nd May 1920 Musammat Matti 
died and on the 9th of August 1920 Palu 
and the other mortgagees applied for am 
obtained mutation, of the land mortgaged 
to them, as owners on the strength of a 
document described as a 'Will.' claiming 
to have acquired the ownership of the 
land mortgaged to them on payment of 
Rs. 600. This mutation was sanctioned 
on the 7th January 1921. On the 12th 
February 1921 Ras^u and others sued 
Palu and the other mortgagees-vendees for 
possession of the land on the ground that 
the said land was ancestral and that tie 
sale and mortgage set up by Palu ai d hi$ 
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companions were without consideration 
and necessity. In the plaint tl e mortgage 
of the 9th November 1920 was referred 
to and it was pleaded that the defendants 
having been called ipon to surrender pos¬ 
session, had set up a sale in their favour 
by Musammat Alatti, which it was said 
the plaintiffs knew nothing about, but tl at, 
in any event, there had been no neces¬ 
sity for the alienation. The defendants 
definitely and clearly pleaded that on 
the 16th May 1920 Musammat Matti had 
sold the proper^ in suit to them under 
an oral sale for Rs. 600, the conside at or* 
being Rs. 350 on account of the pievious 
mortgage and Rs. 150 already taker by the 
lady and Rs. loo left with the vendees 
for the cremation of the vendor if she died 
and to be paid to her if she survived the 
illness from which she was on that day 
suffering. The learned Vakil for the de¬ 
fendants also made a statement, prioi 
to the settlement of issues, and there clear¬ 
ly stated that Musammat Matti had, for 
consideration and necessity', sold the land 
in suit to the defendants for Rs. 600 under 
an oral sale and had subsequently execut- 
. ed a ‘'Will/* Various other pleas were 
raised challenging the locus standi of tie 
plaintiffs and disputing tl e ancestial nature 
of the property. The Trial Court held 
tl at tie plaintiffs were collaterals of Chuhra 
in the 5th degree and the lard qua th.m 
was not ancestral; that the vendees were 
in possession of the Ian' 1 , and tl at certain 
daughters of Musammat Matti were not 
the daughters of Cl.uhra. The plaintiffs’ 
suit was dismissed. 

They thereupon preferred an appeal 
to the District Court and the learned Dis¬ 
trict Judge found that out of the land 
sold 47 kanals were ancestral and the 
remaining T44 kanals were the self-acquired 
property of Musammat Matti. It appears 
that there is no evidence whatever of the 
alleged oral sale with the’ exception of the 
document referred to by the defendants’ 
Counsel in the Court below, dated i6tb 
May 1920. This document was regarded 
and relied on by the learned District Judge 
as evidencing no more than an intention 
on the part of the widow to sell the land 
but he held that no sale had been completed 
ar.d the defendant had failed tr> prove 
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the sale set up by them. The plaintiffs 
were accordingly granted a decree for 
possession of the ancestral land, i.e., 47 

kanals t without any payment, and a deciee 
for the possession of the remaining 144 
kanals on payment of Rs. 350 the amount 
due under the mortgage, dated 9th No¬ 
vember 1920, which it was held the plaintiffs 

could not challenge. 

Against this deciee the defendants have 
come up to this Court through Mr. Mehr 
Chand and I lave heard Air. Sheo Narain 
for the respondents. So far as the an¬ 
cestral land is concerned, i.e., 47 kanals. 
Air. Melr Chand has given up the appeal. 
The property being ancestral and the 
plaintiffs being reversioners cf the last 
male-owner they were entitled to challerge 
the alienation that affects tieii reversion¬ 
ary rights and it has been found that there 
was no necessity for any alienation of 
the land. 

Qua the remaining land, however, it 
has been strongly urged that the land 
being the self-acquired property of Musam¬ 
mat Alatti was capab’e of being alierafed 
by her without any inteiferer.ee on tie 
part of the plaintiffs. It was urged that 
the construction placed by the learned 
District Judge on the document of i6th 
May 1920 was erroneous and that that 
document evidenced an oral sale which 
had already been completed, and that 
inasmuch as the defendants-appellants had, 
subsequent to the death of their vendor, 
obtained possession of the land in spit, 
the plaintiffs had no right to any decree. 
It was also contended that, in any event, 
the plaintiffs could not have been granted 
what practically amounted to a decree 
for redemption of the mortgage in the 
present suit. Qua the document, in the 
alternative it was argued that if the con¬ 
struction of the Court below was coriect 
this document amounted to an agreement 
of sale, that Musammat MAtti having full 
power to sell, her heirs, whoever they 
might be, were bound by her contract 
and that, therefore, the appellants could 
enforce specific performance of the s.ajne, 
and if they could do this, they could 
contest the present suit on that ground. ' 
I may say at once that a reference to the 
document in question in my opinion shows 
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that the construction placed thereon by 
the learned District Judge cannot be said to 
be entirely erroneous. It is true that it re¬ 
cites that the property had been sold and 
that possession thereof had been given. 
The recital as to possession is, however, 
not of much importance inasmuch as the 
defendants were already in possession 
as mortgagees, further, the reference to 
the expenditure of Rs. ioo on her funeral 
ceremonies or the payment of that amount 
to her H she survived, and her subsequent 
undertaking to execute a duly registered 
deed may, in my opinion, be regarded 
as an intention on her part to sell, but it 
cannot be definitely said that this docu¬ 
ment affords sufficient proof that she 
had already completed the sale. 

As to the alternative argument that the 
agreement being one to sell the appellants 
could defend their title on that ground, 
reference was made to Laxman Madhavrao 
Jahagirdar v. Bhagvansingh Narsingbhau 
Navalurkar (1). The facts'of that case 
are, however, somewhat dissimilar. There 
the owner of a certain property entered 
into an agreement with the defendant- 
for sale of the property and received a 
part of the consideration as earnest-money. 
Before the sale-deed could be executed. 
he died and his widows who was then a 
minor, completed the transaction ard put 
the defendants in possession of the property 
receiving the balance of the consideration 
money. Subsequent to this, she adopted 
a certain person, who sued for recovery 
of possession of the property contending 
that the sale was invalid and the widow 
was a minor when she executed it. It 
was held that the widow was entitled to 
carry out- the agreement entered into by 
her husband and-that the defendant by 
reason of his’having obtained possession 
under tLe sale could successfully resist 
the plaintiffs* suit to eject him. However, 
as urged by Mr. Sheo Narain, this defence 
was never pleaded ir the Court below, 
the appellants relying on a completed 

sale in their favour. Hr. Melir Cliand - 

has practically asked me in second appeal • 
to allow him to amend his pleas so as to 
bring ia this defence as an alternative. * 

i ... * . 

( X ) to Inch Cas. 581; 45 2/434; *3 Bom. %<■ 
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He is, however, unable to show me any, 
authority which would justify my doing 
sc at this late stage. The appellants based, 
their defence on a definite plea that they 
were holding under a comjdeted sale, and 
it was that plea that was put in issue and 
has been decided against them. It has 
been repeatedly pointed out that pleadings 
must be strict]}* constiued, and that 
parties must he restricted to what they , 
allege in their plaint or in their written 
statements, as the case may be, and I am, 
therefore, unable to see my way to allow 
such an amendment is the defendants- 
appellants’ pleas at this late stage of the 
case. 

The next point for consid( ration is, 
whether the learned District Judge was. 
right in decreeing the plaintiffs’ suit fci. 
possession on payment of Rs. 350 on the 
ground that the plaintiffs as the heirs 
of the deceased Musammat Matti were 
entitled to redeem the mortgage. My at¬ 
tention has been draw r n by Mr. Sheo N a rain 
to Parshotarn bhaishankar v. Rumal , 
Zunjar (2) wdieie it was held that a 
Court can in its discretion pass a 
decree for redemption in a case in which 
the plaintiffs have sued in ejectment. The 
plaintiffs came ii to Court alleging that 
they were entitled to possession on the 
ground that the alienation was made by 
a widow' without necessity. Cases of this 
nature are common and decrees cons¬ 
tantly have been given for possession on 
payment of money which has been found 
to have been a charge on the property 
as being for necessity. It is admitted : 
that the only charge on the property is 
Rs. 350 and it seems to me that it woulo 
tend to reduce litigation if in a case, such 
as the present one, a decree, such as has 
been passed by the learned District Judge, 
was allowed. As laid down in Parshotafti 
Bhaishankar v. Rumal Zunjar (2), the 
Court has discretion to pass such a decree. . 
p see no reason to interfeie with the dis¬ 
cretion exercised by the lower Court and 
dismiss the appeal with costs. - ; 

z. k . Appeal dismissed. ; 

'(2) 20 33 196; 10 Iii'-I. Dec. (x. s) 6S9. ( 
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BOMBAY HIGH COURT. 

Civil, Extraordinary Application 

No. 212 of 1916. 

January 23, 1923. , 

Present :—-Sir Norman Macleod, Kt., Chief 
Justice, and Mr. Justice Crump. 

BHOGILAL KIRPASHANKAR— 

Applicant 
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on the recoru in the place of the deceased 
Sor bji. There lias been 0 failure to exercise 
proper jurisdiction. On these grounds, 
we think the Rule must be m de absolute 
with costs in this O urt and in the 1- wer 
Appellate Court. Other costs will be co-ts 

in the cause. J , . , 

z K I Rule made absolute. 


versus 

DARASHA KOOVERJI Contractor 

— OPPONENT. 

. Civil Procedure Code ( Act Vof 190S), O. X X 1 I 
r. 10— Assignment of interes 1 pen ding suit Records 
sent to High Court in interlocutory matter— Applica¬ 
tion for substitution — Court, proper. 

Where in the case of an interlocutory appeal 
the High Court sends for the records of a pending 
suit for the purpose of dealing with that par¬ 
ticular matter, for all other applications the suit 
continues pending in the Trial Court, and that 
Court has jurisdiction to entertain an application 
under O. XXII, r, 10, of the Civil Procedure Code^ 
for substitution of an assignee from a plaintitt 
in his place, and a refusal to entertain such an 
application amounts to a failure to exerase juris¬ 
diction. 

Application against an order passed by 
the District Judge, Surat, in Miscellaneous 
Appeal No. 26 of 1920, confirming an or c .er 
passed by the Subordinate Judge at Surat, 

in Civil Suit No. 238 of 1917. 

Mr. H. V. Divatia, for the Applicant. 
Mr. M. B. Dave, for the Opponent. 

JUDGMENT.— We think the initial 
error was made by the Trial Court when 
the present applicant applied to be put 
on the record in the place of Sorabji who 
was dead. At that time there was an 
appeal against an interlocutory order 
pending in the High Court. The learned 
Trial Juage thought that on account 
of that appeal its functions were entirely 
suspended. Even if, in the case of an inter¬ 
locutory appeal, the High Court senus 
for the record for the purpose of dealing 
with that particular matter, for all other 
applications the suit is pending in the Trial 
Court. Therefore, the Trial Court had juris¬ 
diction to entertain the application, since 
on the death of a party it is necessary to 
place his representatives on the record. 
It seems to me, therefore, that once we 
find that the Trial Court failed to exercise 
its jurisdiction and that error is at the root 
of all later proceed! -gs, it is really not 
necessaryto consider why the applicant has 
been stfU unsuccessful in getting life 


LAHORE HIGH COURT. 

Second Civil Appeal No. 396 or 1923. 

May 23, 1923-. 

Present:— Mr. Justice Moti Sagar. 
GOPALI RAM- Plaintiff- Appellant 

versus 

Chaudhn DEWAK RAM- Defendant- 

Respondent. 

Specific performance—Delay in suing, effect of. 
Mere delay, which is short of the period pre¬ 
scribed by the Limitation Act and which is not 
of such a character as to give rise to an in¬ 
ference of abandonment of right, is. no bar to 
a suit for specific performance unless it is shown 
to have prejudiced the defendant, [p. 744, col. i.J 
Jaugal Singh v. Ghulam Mahomed, 67 Ind. Cas. 
7001 4 U. P. L R. (L.) 100; 3 L. 376; 32 P. W. 
R. 1922; (1922) A. I. R. (L.) 46 1 relied on. 

Second appeal from a decree of ; the 
District Judge, Delhi, dated the 8th No¬ 
vember 1922, modifving that of the Munsif, 
First Class, Delhi, dated the 28th April 

1922. 

Mr. Shamair Cliand, for the Appellant. 
Lain Sardha Ram, for the Respondent. 

JUDGMENT.— The frets of this case ar e 
very simple and are briefly these:— 

The houses of tie plaintiff and the de¬ 
fendant adjoin each other. On 
the first December 1918 the defendant 
agreed to sell the superstructure of bis 
house to the plaintiff for Rs. 293 and re¬ 
ceived Rs. 5 as earnest-money. The defend¬ 
ant having failed to perfoim his part 
of the contract the plaintiff sued in 
J ly 1920 for specific performance ana for 
* am ages which he assessed at Rs. 290. 
The defendant admi.ted the agreement 

but pleaded n*.that the superstructure 
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was owned jointly by him ?nd his 
son and that as the latter had refused to 
Join i.i tl e s; le the plaintiff had refused to 
pu'chase and had cancelled the contract 
himself. The Trial Court 1 elu tl.st the 
onus of proving the defendant’s exclrsive 
ownership of the property was upon the 
plaintiff anci that he had failed to c.is- 
ch rge this onus. He further held that 
defendant had failed to establish flu t the 
agreement had been cancelled by the 
plaintiff and that, in these tire: instances, 
he was liable to pay dam ges. In spite of 
this finding, the learned Munsif dismissed 
the plaintiff's suit holding that it was 
not at all clear what was the defendant's 
share in the house and that, the-cf're, 
th; amount of the damages co I cl not be 
determined- Against Mis decision an 
appeal wasp’eferred to the District Judge 
who disagreed witi tl e . finding of the 
Trial Court » n the question cf onus and 
held that it was for the de endant lopr-ve 
that he was not the elusive owner : n-1 
tint 1 is ?on was also titled to a s 1 are 
in the s pe stru t re. He further held 
on the evidence that the defenarnt had 
failed todischa ge this onus and that he 
must be held to be the owner for all intents 
and purposes. On the question as to who 
was guilty of breach the finding was en¬ 
tirely infavour of the plaintiff, and it was 
found that the defendant had broken 
the contract. The learned District Judge, 
however, concurred with the Trial Co rt 
in dismissing the suit for specific perform¬ 
ance on the grouna that the plaintiff 
was guilty of laches because l ehaa bro ght 
the suit more than twenty months after the 
date of the breach of the contract. 

Against this decision a second appeal 
has been preferred to this Court by the 
plaintiff through Mr. Shmair Chand, and I 
have heard Mr. Sartfha Ram on behalf 
bf the respondent. 

In my opinion the judgment of the lower 
Appellate Court is obviously wrong and 
must be set aside. There is ample authority 
for holding that mere delay, which is 
short of the period prescribed by the 
^imitation Act and which is not of such 
a character as to give rise to an inference 
of abandonment of right, is no bar to a suit 
for specific pe’formance unless it is shown 

to have prejudiced the defendant. In 
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the case of Juagal Singh v. Ghulam 
Mahomed (j) if was 1 eld bv a Division 
Dench, oft) is Court that “delay in bring¬ 
ing a. suit for specific peri -trance irsy, 
m certain coses, be evid<nce of a tarn on- 
mei.t or acqi iescei ce, bit. on fj e ol) f.r 
land, t elfiy uhiel does rol anioi r»t 1o 
\\river, a banc 01 ment o acouiesce ce and 
in no way alters the position of the c e- 
fenc ant. does not disentitle the plaintiff 
to sue for specific perform; nee."* In the 
present erse locl.es were not even 
pleaued b> tl e defendant and. tl e only 
point on wj ich tl e parties went to trial 
w?s w] etl er the defendant was a joint 
owner of the si perstructrre wit], his son 
ana wlelher the pi a inti rr Pad himself 
cancelled the contract owing to the 
son s refusal to join in the sale. No issue 
was framed enthe question as to whether 
the right to claim specific perioimance 
had been abatin' ned. by the plaintiff, 
and no evidence was consequently given 
by the parties upon this point. In my 
opinion tl e ( elav in t] is case is 1 ot so 
great as to ind ce m e to hold that the 
pl< intiff 1 as forfeited 1 is righl unc er the 
agreement. I accor a ingl} r accept Ihe 
appeal and decree the plaintiff's suit 
with costs throughout. 

z * Appeal accepted . 

(1) 67 Ind. Cas. 700; 4 U. P. L. R. (I/.) iooj 
3 L. 376 ; 32 P. W. R. 1922; (1922) A. I. R. (L.) 

461. 


NAGPUR. JUDICIAL COMMISSIONS 5 S 

COURT. 

Civil. Revision Ho. 249 of 1922. 

March 21, 1923. 

Present: —Mr. Hallifax, A. J. C. 
Musammat RUPIBAI— Applicant 

versus 

SAD A SHI'V and others—Hon-Applicants. 

Civil Procedure Code (Act V of 1908), 0 . 

XXXIII, r. 5 —Pauper application—Claim 
doubtful—Rejection of application. 

A11 application for leave to sue as a pauper 
cannot be rejected on the ground that the claim 
is •* doubtful," that is to say, weak, as it is im¬ 
possible to say whether it is weak till it has 
keen tr ed, 
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ORIENT BANK OFINDIA LTD., V. HABIBULLAH KHAN. 


Application for revision of an order of 
the Subordinate Judge, Nagpur, dated 
the 25th September 1922, in Miscellaneous 
Case No. 26 of 1922. 

Mr. K. A. Potay, lor the Applicant. 

Mr. M. R. Indurkar, for the Non-Applicant. 
ORDER. —The learned Subordinate Judge 
appears to have rejected the application 
through a complete misunderastanding of 
the amendment proposed to be made in 
the plaint. The written application for 
amendment is as follows: ‘If the Court 
holds that the plaintiff has no right to claim 
possession of the village in suit, then she 
submits tl at she has a right to receive 
Rs. 90 every year from the two first de¬ 
fendants for Tier maintenance and nothing 
at all has been paid during the last thre e 
years, and she, therefore, prays that an 
amended (prayer) be made that the defend¬ 
ants do pay Rs. 270 to the plaintiff for her 
maintenance for the last three years and 
that this payment be made a charge on the 
estate of the plaintiff’s husband in the hands 
of the defendants. ” This appears to be 
exactly the claim which the learned Judge 
held in the first part of his order to be the 
proper claim for tie plaintiff to make. 
I may remark that an application for 
leave to sue as a pauper cannot be reject¬ 
ed on the ground that the claim is “ doubt¬ 
ful, ” that is to say, weak, even if there 
were no better reasons than that it is im¬ 
possible to say whether it is weak till it has 
bee*, tried. The order of the lower C>u.rt 
is set aside. The application for leave to 
sue as a pauper will be taken up again 
and fully considered. The costs in these 
proceedings, in which the Pleader's fee 
will be Rs. 15, will be costs in the lower 
Court. 

G. r. d. Order set aside . 


LAHORE HIGH COURT. 

Miscellaneous First Civil Appeal 
No. 1977 OF I 9i8. 

March 2, 1923. 

Present: —Mr. JusticeLeR 0 ssignol and 
Mr. J stice Broadway. 

The ORIENT BANK of INDIA limited, 
in Liquidation LAHORE, through 
JOINT LIQUIDATOR— Appellani 
• L versus 

HABIBULLAH KHaN —Respondent. 

Companies—Company in fyudaiiott — Shareholder, 
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liability of, as contributory — Fraud, -flea of, 
whether can be put forward. 

Once an application has been made for the 
compulsory winding-up of a Conij any, a s' an- 
holder cannot be relieved of 1 is liability as a con¬ 
tributory in the winding-lip proceedings on the 
ground that lie was induced to pure ase the 
shares allotted to him by a fraudulent representa¬ 
tion. 

Miscellaneous fir.-t appeal from an order 
of the District J udge i n charge of Liquida¬ 
tion Work, Lahore; dated the 29th April 

1918. 

Babu S. K. Makerji . for the nprellant. 

Lela Moot Chand, R. B., for the Re¬ 
spondent. 

JUDGMENT.—In accordance with the* 
order dated 23rd February 1921 in Civil 
Appeal No. 546 of 1920, a report has 
been received to ihe effect that the for¬ 
feiture <f the shares held bv Musammat 
Ghulam Fatima was illegal. Under Arti¬ 
cles 42 to 44 of the Articles of Association, 
however, the Bank had a lien on the 
shares in question and was entitled lo 
sell the sa ; d shares in exercise of that lien. 

The respondents in this and the con¬ 
nected Appeals Nos. ic^S and 1979 of 1918 
seek t 0 contest their liability on the 
ground that they weie induced to buy 
the shares allotted to them by a fraudu¬ 
lent representation that they were to 
purchase new stock. This they cannot be 
allowey to do, inasmuch as a sharelolder 
cannot be relieved of his liability' as a 
contributory in the winding-up proceedings 
on the ground of iraud. Once ax. applica¬ 
tion has been made for the compulsory 
winding-up of the concern, vide Al ster 
West v. Beni Per shad (1), Piara Singh v. 
Peshawar Bank, Lint tied in Liquidation (2) 
and Hakim Rai v. Kharak Singh (3). 

This appeal is, therefore, accepted with 
costs. 

z. K . Apbcal accepted. 

(1) 24 Ind. Cas. 236; 69 P. R. 1914; 165 T. L. 
R. 1914; 113 P. W. R. 1914. 

(2) 28 Ind. Cas. 53; 54 P, R. 1915. 22 P. L. R. 

1915; 235 P- W. R. 1915. 

(3) 46 Ind. Cas. zj,; 42 P. R. 15 j8; 
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GHULAM MUHAMMAD V. MEHRAJ DIN. 

LAHORE HIGH COURT. 

Second Civil Appeal No. 3030 of 1922. 

April 25, 1923. 

Present: —Mr. Justice Campbell. 

GHULAM MUHAMMAD and another— 
Defendants— Appellants 

versus 

MEHRAJ DIN— Plaintiff—Respondent. 

Muhammadan Law—Breach of promise of 
marriage — Damages , measure of—Contract Act 
{IX of 1872), s. 73 - 

Under the Muhammadan Law in a suit by a 
plaintiff for damages for breach by the defend¬ 
ant to give his daughter in marriage to the 
plaintiff, the latter is entitled only to receive 
compensation under section 73 of the Contract 
Act for any loss or damage caused to him by 
the breach, or which the parties knew would 
be likely to result from the breach of it. [p. 747, 
col. 1.] 

Abdul Razak Kcval v. Mahomed Hosein Dalvi, 
38 Ind. Cas. 771; 19 Bom. L. R- 164; 42 B. 499, 
relied on. 

Second appeal from a decree of the 
Additional District Judge, Gujranwala, 
dated the 13th November 1922, reversing 
that of the Munsif, First Class, Gujranwala, 
dated the 23rd August 1922. 

Sheikh Niaz Muhammad, for the Appel- 

lants. _ . 

Lala Moot Chand, R. S., and Diw?.n 

Mehr Chand, for the Respondent. 

JUDGMENT—This second appeal is the 
result of a suit brought by Mehr a] Din, 
minor, against Fazl Ilalii,father of Musam - 
mat Zainab and Ghulam Muhammad, adop¬ 
tive father of Fazl Uahi,for Rs. 1,000 as 
damages for breach of r- betrothal con¬ 
tract "entered into between the plaintiff's 
father and the two defendants for the 
marriage of the plaintiff with Musammat 
Zainab. The Tr a! Court dismissed the suit, 
holding that Musammat Zainab, who is now 
a Muhammadan woman of full age and would 
be entitled to repudiate any actual marriage 
contracted for her during her minority, 
has refused to marry the plaintiff, that 
the defendants have no control over her 
and that thus the contract is one falling 
under section 56 of the Contract Act which 
has become impossible of performance, 

and therefore, void. 

On appeal to the Additional District 
Tucige, a different view was taken. The 
learned Additional District Judge agreed 
that Musammat Zainab was 18 years of age 
and was at liberty to repudiate her betrothal 

with the plaintiff arranged by the defend- 


[1923 ; 

if 

ants, but he found that the defendants 
had entered into negotiations for marrying 
Musammat Zainab elsewhere and bad ac-\ 
tually betrothed her to another man. This • 
action, he considered, rendered them 
instrumental in the hreach of the previous 
contract since, in his opinion. It would 
have been impracticable for Musammat ' 
Zainab, who observes purdha, to have 
arranged her betrothal herself. The 
defendants accordingly were held to have 
committed a breach of contract. Further, ; 
it was found by the learned Additional 
District Jud e that gifts to the value of 
Rs. ico ].?d been made to the defendant ; 
in connection with the betrothal; that 
the plaintiff was entitled to recover this 
sum, an that he was also entitled to; 
Rs. 200 as damages, it being remarked 
that the amount claimed by him of 
Rs. 450, for general damages was excessive. 
The plaintiff accordingly was given a 
decree for Rs. 300, with full costs, an 
order which was interpreted, when the 
decree was drawn up, as costs on the full ’ 
Rs. 1,000 ori.inally claimed. 

In second appeal it is argued that there 
was no breach of contract by the defend¬ 
ants; that it would not be unlawful for 
them to contract any marriage on behalf 
of Musammat Zainab, and that the con¬ 
tract fell within the purview of section 5b 
of the Contract Act as one which had 
become void owing to the act to be done 
having become impossible or unlawful. 

Secondly, it is contended for tie defend¬ 
ant-appellants that the plaintiff, as ruled 
by the Borabav High Court in Abdul 
Razak Keval v' Mahomed Hosein Dalvi 

(1) , could not in any case recover damages 
such as are recoverable in an action for 
breach of promise of marriage under the 
English Law, but could only recover 
damages proved under section 73 of the 
Contract Act and a return of the actual 
sum expended by him for the benefit of 
the defendants. 

On the other side, reliance has been 
placed on the discussion in Purshotamdas 
Tribhovandas v. Purshotamdas Mangaldas 

(2) regarding the liability of persons 

% 

4 0 

(1) 38 Ind. Ca*. 771$ 19 Bom. L. R. 1641 42 B 

42) 21*. 23) « IUcU Deci z+ . ' 
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who enter into an absolute contract 
to give a girl in marriage and the 
exact meaning of the word ‘impossible 
in section 5 b of the Contract Act. This 
case related to a Hindu betrothal, but the 
discussion refen ed to proceeded on lines 
independent of Hindu Law and sentiments, 
and much of it is in point in the present 
case where the defendants, instead of 
disapproving of Musammat Zainab's refusal 
to marry the plaintiff ana declining to 
assist her in arrangements for another 
marriage, actually encouraged her in the 
attitude which she took up and negotiated 
her second betrothal. It is not necessary, 
however, to go into the question of breach 
by the defendants, since their learned 
Counsel admits that the plaintiff is entitled 
to the Rs. ioo held as a fact by the lover 
Appellate Court to have been expended by 
him or his father in presents. Obviously, 
if the defendant-appellants’ contention is 
accepted that, the contract has become 
void under section 56, the plaintiff is 
entitled to recover the Rs. loo under 
section 65 of the Contract Act and this is 
conceded. 

As regards the remaining Rs. 200 decreed 
by the lower Appellate Court, the ruling 
referred to [Abdul Razak Kevalv. Mahomed 
Hosein Dalvi (1)] is clear that unoer the 
Muhammadan Law in a suit by a plaintiff 
for damages for breach by the defendant 1o 
give his daughter in marriage to the plaint¬ 
iff, the latter woidd be entitled only to 
receive compensation under section 73 of 
the Contract Act for any loss or damage 
caused to him by the breach, or which the 
parties knew would be likely to result 
from the breach of it. If the plaintiff- 
respondent were to be taken to have estab¬ 
lished his point that there was an action¬ 
able breach of contract by the aefendants 
in the present case there is no evidence 
on the record on which damages unaer 
section 73 could be awarded. 2 Si0 such 
evidence is referred to by the learned 
Additional District Judge. The plaintiff 
is a minor himself and he has not been 
shown to have suffered in reputation or 
otherwise. There were no grounds, there¬ 
fore, for the decree so far as it related t) the 
Rs. 200. 

I accept the appeal to the extent of 

reducing the decree to pne for Rs. ioo; 

■ * 


and the plaintiff will have Ids costs in all 
Courts on this sum alone. 

Z. K. 

Appeal actepted. 


LAHORE HIGH COURT. 

Miscellaneous First Civil Appeal 

No. 314 or 1923. 

June 6, 1923. 

Present:— Mr. Justice Moti Sagar. 
Musammat GAURAN —Jl dgment-Debtor 
—Objector— Appellant 

versus 

CHANDU I.AL and another—Decree- 

Holders, and anothek—Judgment- 
Debtor—Respondents. 

Civil Procedure Code ( Act V of 1908*, 5. 47, 

O. XXI. r. 58— Execution of decree — Attach¬ 
ment — Objection by party against whom suit was 
dismissed , nature of — Appeal, whether lies 

A defendant against whom a suit has been 
dismissed is a party to the suit, within the 
meaning of section 47 of the Civil Procedure Code, 
and where an objection lodged by such a person 
to the attachment of certain property in execu¬ 
tion of the decree passed in the suit is dismissed 
the order dismissing the objection is open to 
appeal, [p. 748, col. 2.] 

The mere fact that an objection to an attach¬ 
ment by a party to the suit is lodged under O. 
XXI, r. 58 of the Civil Procedure Code, would not 
disentitle the objector from pleading that the 
objection was really under section 47 of the 
Code and that O. XXI, r. 58 of the Code was 
relied on under a mistaken view of the law, and 
that an appeal is competent from the order dis 
missing the objection, [p. 748, col. 2.] 

Miscellaneous first appeal from an 
order of the Subordinate Judge, First Class, 
Simla, dated the nth November 1922. 

Lola Gobind Ram Khanna, for the Ap¬ 
pellant. 

Bakhslii Tek Chand and Lala Faqir 
Chayid, for the Respondents. 

JUDGMENT.— This appeal arises out of 
execution proceedings. The property i n 
dispute is situated at Sabathu in the 
Simla District, and belonged originally to 
one Musammat Ganeshi who executed a 
deed of mortgage • in respect thereof in 
favour of the present decree-holders l n 
1906. After the execution of the mort- 
gage-deed in i?q8 Mustmmt Ganesh; 
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assigned her rights in the property to 
Musammat Gauhran, ti e present appellant. 
In 1015 the mortgagees brought a suit 
in the Ciurt of the Subordinate Judge 
of Simla to enforce their mortgage im¬ 
pleading both Musammat Ganeslii and 
Musammat Gauhran as defendants to that 
suit. The case was subsequently referred 
to the arbitration of Mr. Jai La! and 
Mr. Mir Muhammad Khan who gave their 
awrrd on the 7th June 1917 and passed 
a simple money-deciee in favour of the 
plaintiffs for Rs. 7,700 against Musammat 
Ganeslii only exempting Musammat 
Gauhran altogether from the operation of 
that decree. The award was couched in 
the following terms:— 

“ Our award is that simple money- 
decree be passed in favour of the plaint¬ 
iffs against Musammat Ganeshi only for 
Rs. 7,700- No futuie interest and parties 
to bear their own costs. The execution 
of the decree will be deferred till three 
months after the conclusioi of the War 
but in the meantime the property recited 
in the mortgage-deed will be subject to 
a lien for the payment of the decree/' 

On the 3rd Apr 1 1916 a d.cree was 
passed by the learned Subordinate Judge 
ag inst Musammat Ganeshi in the terms 
of the award. Subsequently, the decree 
was put into execution and the property 
at Sabathu which had been mortgaged 
with the decree-holders attached in 
execution of that decree. An objection 
was filed by Musammat Gauhran against 
this attachment under O. XXI, r. 58 
of the Civil Procedure Code and it 
was prayed that the property attached 
should be released inasmuch as it did 
not belong to the judgment-debtor and 
was not made the subject of a charge 
under the decree. The learned Subordi¬ 
nate Juage disallowed the objection 
holding that the objector was a party to 
the suit and that, therefore, it was not 
competent to her to lodge her objections 
under O. XXI, r. 58 which was 
me.nt only for third pa:ties. He further 
held that the assignment in her favour 
was made subsequent to the mortgage 
and it was, therefore, not binding upon 
the decree-holders. Against this decision 
an appeai has been preferred to this 
Cpurt through Mr. Gobind Ram and I 


have heard Mr. Tek Chand and Tala Faqir 
Cl 1 and on behalf of the decree-holders and 
the judgment-debtor. 

A preliminar}' objection is raised that 
no appeal lies, inasmuch as the objection 
lodged was under O. XXI, r. 58, and 
that an order made on an objection 
under that provision is not appealable 
under the Civil Procedure Code. I am 
unable to agiee with this contention. 
Musammat Gauhran, the present appellant, 
was clearly a party to the suit, and 
O. XXI, r. 58 had no application 
to her case. The n ere fact lhat the 
objection was lodged under a wrong 
section does not disentitle the appellant 
to plead that the objection was really 
under section 47 and that O. XXI, 
r. 58 was relied on under a mis¬ 
taken view of the law. Under section47, 
Civil Procedure Code, a defendant 
against whom a suit has been dismissed 
is a part}’ to the suit and I have no 
hesitation in holding that the suit against 
Musammat Gauhran was, for all intents 
and purposes, dismissed under the award 
given by the arbitrators. She was, there¬ 
fore, a party to the suit and fully com¬ 
petent to lodge an appeal under section 
47 nf the Civil Proc< d reCode. 

Next, it is contended that the judgment- 
debtor’s representative has not been made 
a party to the appeal within the time 
of limitation and that the appeal should, 
therefore, be dismissed in its entirety. I 
fail to understaid how the representative 
of the judgment-debtor was a necessary 
party to the appeal. The dispute only 
related to the property which was in 
possession of Musammat Gauhran who 
filed an objection in the Court below. In 
my opinion the objector was the only 
necessan party to this appeal and it was 
wholly unnecessary to implead the judg 
ment-debtor who was merely a formal 
party to the case. Moreover, it should be 
observed that the judgment-debtor's re¬ 
presentative made an application to this 
Court for his being impleaded as a 
respondent to the appeal. That applica¬ 
tion was gianted by Mr. Justice Martineau 
on the 4th May 1923 and h? was 
allowed to be impleaded as ? respondent 
tj this appeal. I do not see any force in 
this objection and overrule it. 
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On the merits there can be no doubt 
that the order of the lower Court is 
wrong and must be set aside, 11 e decree 
was obviously a simple money-decree and 
in exe.ution attachment could only be 
effected against the property which 
belonged to the judgment-debtor. Long 
before the decree was passed, an assign¬ 
ment of the property’ at Sabathu had 
been made in favour of Musammat 
Gauhran, an*l she was in possession as 
ar* owner. There was no decree against 
this pioperty and I fail to see how 
attachment could b c taken out against 
the property which was not owned by 
the judgment-debtor. There is no do bt 
that the property was at one time mort¬ 
gaged to the decree-holders, bit the 
effect of the award .civen by the arbitrator 
and of the decree obtained on the be sis 
of that award was that the mortgage was 
cancelled ant in lieu thereof a simple 
money-decree granted in favour of the 
plantiffs-de^ree-hol ers. It is nut, tl e.e- 
fore, now open to the decree-holders to 
say that they can atta* h this property 
because it was once held by them tinuer 
a mortgage. Whatever rights the plaint¬ 
iffs had indcr this mortgage became 
merged in the decree and they are not 
now entitled to lo behind it. I accept 
the appeal and direct that the property 
should be released irom attachment. The 
respondents should pay the costs of the 
appellant in this appeal. 

Z. K. 

Appeal accepted. 
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NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Civn. Revision No. 107 or 1922. 

August Jo, 1923. 

Present: Mr. Kotv.-.!, A. J. C. 

Seth .MAGANMAL and others— 
Plaintiffs - Applicants 

versus 

Raja RAGHUNATlf RAO-- Defendant— 

Non-Applicant . 

Civil Procedure Code ( Act V of 1908), 5. 73_ 

Application for rateable distribution—Loners of 
Court to go behind decree—Suit by one decree-holder 
for injunction to stop payment lo another. 

A Court charged with the distribution of assets! 
under section 73 of the Civil Procedure Code has 
uo power to go into the question of the bona fides 
of a decree in respect of which an application 
for rateable distribution is made to it. [p. 750 
col. l.l 

Ghunsham Das v. Uma Pershad, 50 Ind. 
Cas. 264; 15 N. L. R. 68; 17 A. L. J. 4 io- 
M. L. J. 483; 21 Bom. L. R. 472; 23 C. \V\ N. 817; 
(1919) M. W. N. 513; 10 L. W. 511; 1 U. P. L. R. 
(P. C.) 86 (P. C.); In re Sunder Dass, 11 C i2 - 
5 Iud. Dec. (x. s.) 785; Put an Chand Bold v'. 
Surendra Narain Singh, 16 Ind. Cas. 795; 17 

C. \Y. N. 326; 16 C. L. J. 582. discussed and dis¬ 
sented from. 

Peary Lai Das v. Peary Lai Dawn 2 Ind 
Cas. 407; 19 C. W. N. 903; IS C. L. J. 646; Chhagan- 
lal v. l azaran, 13 154; 7 Ind. Dec. (N. s.) 103. 

followed. 

In distribution proceedings under section -3, 
Civil Procedure Code, it is open to an aggrieved 
decree-holder to file a suit immediately and stop 
payment to the opposite party by ' obtaining 
an injunction, [p. 751, col. 1.] 

Revision of an order of the Additional 
District Judge, Jubbulpore, dated the 17th 
February 1922, in Execution Case No 1 
of 1919. 

Messrs. M. Gupta, V. Bose and N. G. 
Bose, R. B., for the Applicants. 

Air. M. B. Niyogi, for the Non-Applicant 
JUDGMENT.-Alter the deefidonof 

their Lordships of the Privy Council in 
C r nuns ham Das v. Uma Pershad (1) th > t 
the mortgage by Dbanroopmal in favour 
ot Lhandmal was a mere device for reservin'* 
the bulk of the available assets of Dlian- 
roopznal for the benefit of his family and 
indirectly for himself, the present applicants 
the sons and grandsons of CfiandmaJ, brought 
this suit based on accounts against Dhan- 
roopmal in the Court of the Additional 
Di m / at Ajmere-Merwara. The 

(*) 50 Ind. Cas. 264; 15 N. L. R. 68* 17 A 

lo T* 4 w°' 36 M ‘ V- 483; ( I9I9 > N. 513j 

10 L. W. 511; 21 Bom. L« R. 472* 21 e W N 

8 ‘7; X u. P. L. R. (P. c.) 86 (pt cl 3 C 
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claim admittedly included the considera¬ 
tion of the mortgage. Tue suit was referred 
to arbitration and a decree was passed in 
favour of Die plaintiffs in accordance with the 

a 

award. Tue decree was sent to the District 
Court at Jubbulpore lor execution and Hie 
plaintiffs applied for rateable distribution 
of certain assets of Dhanroopmal held by 
Jubbulpore Court. Other holders of 
the decree against Dhanroopmal opposed 
the application on the ground that tj e 
plaintiffs' decree was'obtained by collusion, 
no debt being really due by Dhanroopmal. 
Tne applicants contended that the Court- 
had no pjwei to investigate into the question 
of the bona /ides of the decree. The 
Court deciding that it had that power 
has fixed a date for the submission of 
detailed statements by the various parties. 
Tne applicants have come up in levision. 

The point to lie decided in the present 
case is, whether a Court charged with the 
distribution of assets under section 73, 
Civil Procedure Code, lias power to go into 
the question ot the bona fides of a decree 
in respect of which an application for rate¬ 
able distribution is made to it. 

Tne earliest case cited on the point is 
In re Sunder Dass (2), where it was held 
that the words "decree-holders” or "persons 
holding decrees for money against the same 
judgment-debtor”, in section 295 of the 
Code of Civil Procedure, corresponding 
to section 73 of the present Code, meant 
bona fide holders of decrees against the 
judgment-debtor and that if, in point of 
fact, a decree in respect of which rateable 
distrioution was applied for was a sham 
decree the Court had a right to enquire 
into the question and to exclude its holder 
from the distribution of assets. It was 
held that the Court was bound to see when 
assets were to be distributed whether 
the claimants were bjna de decree-hlolders 
within the meaning of the section. It was 
pointed out that if a view contrary to the one 
taken in the case was adopted the section 
would give rise to a great deal of fraud 
and all the assets might be swept away 
from bona -fide decree-holders by sham decree- 
holders. Tills case was followed in Pur an 
Chand Bold v. Surendra Naratn Singh (3) 

( 2 ) 11 C. 42J 5 Ind. Dec. (n. s.) 785. 

(3) 16 Ind.-Las. 795J *7 C. W. N. 326; 16 C. 

U J. 582. 
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and Peary Lai Das v. Peary Lai Dawn (4). 
In Puran Chand Bad v. Surendra Naratn 
Smgh (3) the reasons which induced the 
Judges to accept the view in In re Sunder 
Dass (2) were (t) the fear of a contrary 

view giving rise to fraud, (2) the fact that 

the view in In re Sunder Das (2) was follow¬ 
ed in Chhaganlal v. Fazarali (5), and 
(3) that the Legislature with the knowledge 
ol these two rulings did not alter section 
295 so as to indicate that Die view taken 
m Diese two rulings was erroneous. The 
decision in Peary Lai Das v. Peary Lai Dawn 
{4) was by the same Judges as in Puran 
Chand Bold v. Surendra Naratn Singh (3). 

A different view was taken in Saravana 
Pillai v. Arunachalatn ChetUar (6), where 
it was held that an enquiry under section 
73 of the Civil Procedure Code is of a 
non-judicial character and a Court charged 
with the distribution of assets under that 
section had no power to enquire into the 
validity of the bona fide of a decree on the 
strength of which rateable distribution is 
claimed. Reliance was placed upon the 
opinion of their Lordships of the Privy 
Council in Shankar Sarup v. Mejo Mai (7) 
that " the scheme of section 295 is rather 
to enable the Judge as matter of administra¬ 
tion to distribute the price accroding to 
what seem at the time to be the rights of 
parties without this distribution importing 
a conclusive adjudication on those rights.” 
It may be noted that in Raghu Nath Qujrati 
v. Rat Chatraput Singh (8), Mcalean, C. J., 
had some doubt as to the soundness ot the 
decisions in In re Sunder Dass (2) and 
Chhaganlal v. Fazarali (5). In Dattatraya 
Govmdseth v. Purshottam Narayanseth (9) 
and Chhaganlal v. Fazarali (5) was 
expressly overruled and it was held that, 
where the Court is concerned with distribut¬ 
ing assets under section 73 it has no power 
to go behind the decrees which are pre- 

(4) 22‘llnd. Ca9. 407; r i9 C. W. X. 903; 18 0 . 

L. J. 646. 

(5) 13 B. 154; 7 Ind. Dec. (n. s.) 103. 

(6) 38 Ind. Cas. 117; 40 M. 841; 21 M. D. T. 
225; (1917) M. W. N. 280; 5 I4. W. 538; 32 M. Ir> 

J- 553 - „ _ 

(7) 23 A. 313; 5 C. W. N. 649; 3 Bom. D. R. 

713; 28 I. A. 203; 8 Sar. P. C. J. 72 (P. C.). 

( 8 ) 1 C. W. N. 633. 

(9) 65 Ind. Cas. 600; a6 B. 635; 24 Bom; 

R. (1922) A. I. R. (ii.) 
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sented by the various decree-holders asking 
for rateable distribution. 

I prefer the view taken in Saravana 
Pillat v. Arunachalam Chettxar (6) and Dat- 
t a tray a Govxndseth v. Purshotlam Narayan- 
seth (9) to that taken in In re Sunder Dass 
(2). The reasons in those cases commend 
themselves to me and need not be repeated. 
Tne third ot the reasons given above which 
induced the Judges in Pur an Chand Bold 
v. Surendra Narain Singh (3) to accept 
the view in In re Sunder Dass (2) has been 
met in Saravana Pillai v. Arunachalam 
Chettxar ( 6). As regards the fear that 
a contrary view would give rise to fraud 
it may be answered that it would be always 
open to the aggrieved decree-holder to file 
a suit immediately and stop payment to the 
opposite party by obtaining an injunction. 
Tne view in In re Sunder Dass (2) is bised 
upon one consideration of expediency but 
it overlooks another, namely, whether it is 
expedient to allow lengthy investigation 
into the validity of one or more decrees in 
a proceeding under section 73. In support 
of its decision to make the enquiry into 
the bona fides of the decree in question 
the lower Court argues that it does not 
find anything in section 73 of the Civil 
Procedure Code which prevents it from 
making the enquiry. The argument is 
without force. Because the section does not 
prohibit an enquiry, it does not follow that 
the Court has power to make it. I fail to 
see that section 151, Civil Procedure Code, 
on which the respondents' Pleader relies 
has any application in the case. 

Holding that the lower Court had no 
power to enter into an investigation as to 
the bona fides of the plaintiffs' decree, 
I direct it to proceed with the distribution 
in accordance with law. The application 
is allowed with costs. Pleader’s fee Rs. 25. 

G. R. D. & N. H. 
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ALLAHABAD HIGH COURT 

First Civil Appeal No. 20 or 1022. 

July 26, 1922. 

Present :—Mr. Justice Rafiquc 
and Mr. Justice Piggott. 

BANSI— Defendant—appellant 

versus 

RAM BARAN and others— 
Plaintiffs— Respondents. 

Custom — Pre-emption — Wajib-ul-ar/., entry i ", 
presumption as to rebuttal of. 

The Wajib-ul-arz of a village drawn up at the 
Settlements of 1833 and 1060 recorded the 
existence of a custom of pre-emption. At the 
time of the Settlement of i860, however, a note 
was recorded that the village was waste or 
desolate up to 1829 : 

Held, that the note was insufficient to rebut 
the presumption of the existence of the custom 
of pre-emption. 

First appeal from an order of the Sub¬ 
ordinate Juage, Gorakhpur, dated the 
29th ot November 1921. 

Dr. Kailas Nai/i Kalju and Pandit Hari 
Kxshen Kaul, for the Appellant. 

Dr. S.M. Sulatman, taunshi Jang Baha¬ 
dur Lai i nd Mr. Shiva Prasad Sinha, foi the 
Respondents. 

JUDGMENT. —The question in issue is 
whether the plaintiff claiming pre-emption 
has proved the existence of a custom of 
pre-emption in the village in suit. The 
entries in the wajib-ul-arzes drawn up at 
the two Settlements of 1833 am i860 
are prima facie records of an existing 
custom. There were at least three co¬ 
sharers in the former year and a ni mber 
of co-sh< rers in the latter year. The main 
contention before us is that this evidence 
is sufficiently rebutted by a note recorded 
at the Lime of the Settlement of i860, to 
the effect that this village had been 
waste or a esolate up 1; the year 1829. We 
qo not think this is sufficient to rebut the 
presumption raised in favour of the plaiit- 
iff. We dismiss this appeal with costs/3 
w. c. a. Appeal dismissed. 


Application allowed. 
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NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Civil* Revision No. ioi of 1923. 

July 28, 1923. 

Present: —Mr. Justice Baker, Offg. J. C. 

CHUNI DaL—Decree-holder— 

Applicant 

versus 

GULZARI UAL —Judgment'Debtor— 

Non-applicant. 

Civil Procedure Code (Act V of 1908), 5. 49 

Assignment of decree—Equities of judgment- 
debtor against original decree-holder—Effect on 
assignment. 

R obtained a decree on 9th February 1922 
against C and assigned it to C, on the same date. 
G filed a suit against R on 13th June 1922 on a 
separate cause of action and obtained a decree 
on 30th August 1922. G deposited the amount 
due under the decree of R and got it attached in 
execution of his own decree. C applied to have 
the attachment raised: 

Held, in revision that as G had made cross- 
claim in the suit by R . the latter had notice of 
the claim though the su t was actually brought 
afterwards and assignee took the assignment 
subject to the claim of C under section 49 of 
the Civil Procedure Code. 

Under section 49 of the Civil Procedure Code, 
the transferee of the decree holds it subject to the 
equities (if any) which the judgment-debtor might 
have enforced against the original decree-holder. 

Application for revision of an order 
of the Small Cause Court, Khurai, dated 
the 24th February 1923, i n Execution Case 
in Civil Suit No. 1765 of 1921. 

Mr. K. V. Deoskar , for the Applicant. 

Mr. G. L. Subedar, for the Non-Appli¬ 
cant. 


ORDER. —The facts of this case are 
that one Ram Bhar 0 se obtained a 
decree against the non-applicant Gulzari- 
lal in the Small Cause Court at 
Khurai on 9th February 1922 and 
on the same day assigned it to the ap- 
p icant Chunilal, The non-applicant rais¬ 
ed a contention that the transfer was 
fraudulent and bogus. That contention 
has now been decided and it has been 

held that the transfer was genuine and 

for consideration. 

On the 13th June 1922 the non-applicant 
Gulzarilal filed a regular suit against the 
assignor and obtained a decree 0.1 tbe 30th 
August 1922. The non-applicant de¬ 
posited the decretal amount of Rs. 148-10-0 
due under the decree which was as¬ 
signed to the present applicant and then 



got it attached in execution of his owii 

+1! CIe< U Tlie a PP Jlca » t applied to hav* 
the attachment raised, but the Small Cause 

Court dismissed the application holding 

r? c 4.; 1 e J? ase was governed by section 
49 of the Civil Procedure Code and relied 

on Kristo Ramam Dassee v. Keder Nath 
(i and Sinnu Pandaram v. Santhoji Row 
(2). 

It is contended that neither of these 
cases will apply because in Kristo Rantant 
Dassee v. Keder Nath (1). tie suit was 
pending at tie date of the assignment 
and binnu Pandaram v. Santhoji Row (2). 

1 eiers to cress-decrees passed on the same 
day. I am, however, of opinion that the 
view of the lower Court is correct, cs the 
non-applicant put in a cross-cla’m 
hi the Small Cause Court, i n wlicli 
tl e applicant, assignor, obtained a decree 
but the non-applicarft was referied to a 
reg lar suit. He, therefore, had notice 
of the claim, though the suit was not ac- 
tually brought till afterwards. I n Mon 
MoJian v. DwarkaNath (3) it was held that 
notice is net necessary. Under section 
49 of the Code of Civil Procedure 
the transferee of the decree holds it sub¬ 
ject to the equities (if any) which the 
judgment-debtor might have enforced 
against the original decree-holder. Had 
there bee.: 1 o transfer and had Ram Bla- 
rose remained tl e origi A al decree-l older, 
tie judgment debtor could lave prevent¬ 
ed the execution of tie decree against 
lim until the disposal of his own suit.' 

The application is accordingly dismissed 
witl costs. 

* 

g. R. r>. Application dismissed. • 


(1) 16 C. 619; 8 2 nd. - Dec. (n. S.) 408. 

(2) 26 M. 428; 12 M. L. J. 398. 

(3) 7 Ind. Cas. 55; 12 C. L. J. 312. 
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OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Appear No. 275 or 1923. 

August 29, 1923. 

Present /—Mr. Wazir Hassan, A. J. C. 
MANNA I/AIy and others— Accused— 

Appellants 

versus 

EMPEROR— Complainant— 

Respondent. 

Evidence Act (I of 1872), ss. 27, 114. *33 
Accomplice, testimony of—Corroboration — Cir¬ 

cumstantial evidence—•Retracted confession, value 
of—Confession t> Police—Discovery consequent 
upon confession — Statement, how far admissible- 
Criminal Procedure Code (Act V of 1898), s. 162 
— Police diaries, use of. 

The rule of law enacted in section 133 of the Evi¬ 
dence Act must be subjected to the test deduced 
from the accumulated experience of human con¬ 
ducts relation to the tea ti no ly >fau accomplice. 
The guiding rule in this behalf is furnishe l by 
Illustration ( k) of s. 114 of that Act which 
lays down ** that an accomplice is unworthy of 
credit unless he is corroborated in materi.d 
particulars.” fp. 755. col. 2 ] 

An accomplice is too immoral a person to be 
worthy of credit without corroboration in material 
particulars and if corroboration is not forthcom¬ 
ing, because it is not possible in the nature of tilings 
that it should be forthcoming, it does not make 
the accomplice less immoral or his uncorroborated 
testimony less unworthy of credit, [p. 735, col. 2.] 

It would be wholly unsafe to treat a piece of 
circumstantial evidence which is widely dis¬ 
associated from the corpus delicti as a material 
particular to be of any corroborative value to the 
testimony of an accomplice, [p. 756, col 1 ] 

In cases dependent on c rcutnstantial evidence 
in order to justify the inference of guilt the 
incriminating facts must be incompatible with 
the innocence of the accused and incapable of 
explanation upon any other reasonable hypothesis 
than that of his guilt, [p. 756. col. 1.] 

The favourable impressions on the Judge’s 
mind as to the demeanour of an accomplice in 
Court cannot take the place of corroboration in 
material particulars to make the testimony of the 
accomplice worthy of credit, (p. 756, col. 1.] 

It cannot be laid down as an absolute rule o«f 
law that a con ession made and subsequently 
retracted by an accused cannot be accepted as 
evidence of his gu It without independent corrobo¬ 
rative evidence. But the credibility of a confession 
is in each case a matter to be dec ded by the Court 
in the light of the circumstances in which the 
confession was originally made and in which it 
was afterwards withdrawn, [p. 756, col. 2.] 

So much of a confession made to the Police 
as directly leads to the recovery of certain articles 
is admissible in evidence but a further statement 
with regard to them, for instance, that they were 
stolen property, is no part of the information 
d rectly leading to the r discovery and is inad¬ 

48 


missible under section 27 of the Evidence Act. 
[p. 758 , col. I J 

Section 102 of the Code of Criminal Procedure 
forbids reference to Police diaries or to their 
use as evidence either for or against an accused 
person and a consent or desire on the part of 
the defence Counsel cannot legalise such reference 
or use. [p. 760, col. 1.] 

Appeal against an order of the Second 

Additional Sessions Judge, Eucknou, 
dated the 10th May 192 *. 

Mr. Ajit Prasad, for the Appellants. 

The Government Pleader, lor the Crown. 

JUDGMENT.— The appellants, Manna 
Eal, Eazhman Singh and Deep Singh, 
have been convicted and each lias been 
sentenced to seven years' rigorous im¬ 
prison mint under section 395 of the Indian 
Pena 1 Code, by the learned Second Addi¬ 
tional Sessions Judge of Eucknovv. 

The ease is a difficult one and I have given 
it prolonged and anxious thought. All 
t ie three appellants were represented be¬ 
fore me by a Counsel and the arguments 
occupied two days' time. Since the close 
ol the arguments I took time to consider 
mv judgment in the case. 

On the night following the 2nd November 
1922, a daeoity was committed in the Ik use 
0 f one Ganga Sewak. in village Ealupur, 
i \ the D.strict of Unao. That the dacoity 
\vas committed is not disputed before me. 
It is urged, however, on behalf of the ap¬ 
pellants that none of them took part in ti e 
comm ssion of the docoity. the ease foi 
the prosecution as a whole rests on the 
statement of Ganga Prasad (P. W. No. 27) 
a id the retracted confession of Manna 
Eal, appellant. To that statement and to 
that confession are added the testimony 
of two witnesses, Ganga Sewak, the victim 
of the daejity, and Ram Adliar, son of 
Ganga Sewak, in so far as the complicity 
of t?ie appellant. Each man Singh, is coxi- 
cemed and the recovery of some stolen 
property in so far as the other two appel¬ 
lants are coacernel. Ganga Prasad, to 
quote the learned Judge, “is on^his own 
showing very nearly an accomplice" Manna 
Eal retr .cted his confession as soon as he 
was put before the Committing Magistrate. 

Tue story related by Ganga Prasad re¬ 
veals st3riling details of a plan concerted by 
a party of fo irteen per sous including himself 
and the appellants. Manna Eal and Deep 
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Singh for the commission of the dacoity 
in question. It : o happens that Gang a 
Prasad breaks off at a tangent from the 
party about three hours before the actual 
execution of the plan, with the result 
that lie does not participate in the com¬ 
mission of the crime. H s version is, that 
8 or 9 months before the dacoity under con¬ 
sideration, those fouiteen persons organised 
themselves into a gang for the purpose of 
committing dacoities; that previous to the 
dacoity in question various members of 
this gang committed larceny by house¬ 
breaking on three occasions and two un¬ 
successful attempts at sim'lar offences i.. 
each of which Gauga Prasad participated ; 
that two or three days befoie the last 
Dlwali festival plans were made for the 
commission of the dacoity in question at 
a meeting of the gang held in the house 
of Deep Singh, appellant, and the scene 
of the dacoity was fixed upon at the sugges¬ 
tion of one Puttu Lai, whose uncle, Debi 
Dial, lived in village Lalupur; that Puttu 
Dal paid a visit to his uncle on tie Diwali 
day and he was accompanied by Manna 
Dal and on his return reported that the coast 
was safe and clear for the contemplated 
action; that two days befoie the Katiki 
festival, that is, on the eve of the dacoity 
eleven members of the gang, including Ganga 
Prasad and t e appellants, Maiu.a Lai 
and Deep Singh, assembled at tie house 
of tie last mentioned person in the City 
of Cawnpore and a meseiger was sent 
to village Banthar to fetch three other 
persons from there; that a guava grove 
on the Uuao side close to the Gangaghat 
bridge was fixed upon as the spot of <eudcz- 
vous ; that ten members of the gang came 
to this grove from Cawnpore and wcie 
subsequently joined by four other from 
Banthar, and that Ganga Prasad left the 
party consisting of thirteen members in the 
groxe and went to the b zar at Gnaga ghat 
in order to purchase cigarettes where he 
came across his uncle, Jamna Narain 
and the two went to Cawnpore. 

The First Report relating to the dacoity 
in question was made at the Police station 
Unao on the 3rd November 1922 after 
4 p. M. by the Chaukidar of the village, 
named Sheo Ratan. Raghubar Dial, Sub- 
Inspector, arrived at the scene of the dacoity 


at 4 a. m. on the 4th November 1922. 
Tnree or four days after, he arrested Lachman 
Singh, appellant, but as there was no suffi¬ 
cient evidence against him he was released 
under section 169 of the Code of Criminal 
Procedure. Nothing seems to have trans¬ 
pired till the 30th November 1922 when 
Ganga Prasad visited the house of Jiwan 
Singh, the Officer-in-charge of the Police, 
station Colonelganj, in the City 0 f Cawn- 
pore, and laid information in respect of the 
dacoity under consideration. On the basis 
of ti e said information Jiwan Singh arrested 
several persons, including Manna Lai, ap¬ 
pellant, and recovered several articles from 
the possession of the arrested persons which 
were said to be the property stolen at the 
da:o ; ty in question. Manna Lai was ad- 
m tted into the Cawnpore Jail on the 2nd 
December 1922 and on the 4th December 
1922 he made a confession which was 
recorded within the Jail precincts by a Magis¬ 
trate of the F^st Class exercising jurisdic¬ 
tion in Cawnpore. After several remands 
had been obtained from a Magistrate of 
Cawnpore, and during all of which Manna 
Lai was in the custody and company of the 
Police of Cawnpore for the avowed object 
of securing his assistance in the matter of 
investigation, the case was presented by the 
Police before Babu Shambhu Nath, a Magis¬ 
trate of the First Class of Uuao, for inquiry 
on the 20th December 1922. For s^me 
reason or another the hearing of the case 
was adjourned on several occasions till the 
9th January 1923 when the first witness 
for the prosecution was examined. The 
inquiry began as against the following 
t jirteen p.i sous:— 

(1) Sardar Singh of village Jarkal, police 
station Bahdeo, District Cawnpore, 

(2) Kashi Prasad of village Nari, Police- 
stat'on Unao. 

(3) Dunia Singh of village Nari, Police- 
station Unao. 

(4) Sohan Lai of village Nari, Police- 
station Unao. 

(5) Deep Singh of village Nari, Police; 

station Unao. # # - 

(6) Ma ma Lai of Suklian Sarai, Police- 
static:. Safipur, District Unao. 

( 7 ) Puttu Lai alias Putti of village 

Bjarsar Nao Snara. Police-station Fateh* 
pur Chaurasi, District Unao. * 
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(8) Ragluiraj Singl) of village Paithara, 
Police-station Achalganj ; District Unao. 

(9) Gajraj Singh of village Paithara, 
Police-station Achalganj, District Unao. 

(10) Bhore Singh of village Paithara, 
Police-station Achalganj, District Unao. 

(11) Mannu Singh of village Paithara, 
Police station Achalganj, District Unao. 

(12) Ram Narain of village Paithara, 
Police-station Achalganj, District Unao. 

(13) Uachma.n Singh of Ualupur, Police- 
station Unao. 

On the 6th February 1923 the inquiry 
in the Court of the Committing Magistrate 


was closed. On the same date the case 
against the fo’lowhig s>x a leased persons:— 
namely, Mannu Singh, (2) Ragluiraj Singh, 
(. 1 ) Gajraj Singh, (3) Sardar Singh, (5) Sohan 
Singh, and (0) Dauia Singh, was withdrawn 
by the prosecution and the remaining 
seven persons, that is, (1) Manna Ual, (2) 
P itta, (3) Uaehmau Singh, (4) Deep Singh, 
(5) Kashi Prasad (6) Ram Narain, and 
(7) Bhore Singh, were committed to the 
Court of Session for trial on a charge 
under section 395 of the Indian Penal 
Code. These seven persons were consequent¬ 
ly tried by the Court of Session with the 
result that Kashi Prasad, Bhore SingT, 
Ram Narain and Pnttu were acquitted 
and the remaining three, that is, Manna Ual, 
Deep Singh, and Uachman Singh, were 
convicted and sentenced as stated at the 
outest of this judgment. They are the 
appellants in this Court. 


The first question for consideration is, 
how far the evidence of Ganga Prasad can 
be trusted in the circumstances of this 
case. The learned Additional Sessions Judge 
has given to his evidence the treatment 
which would be accorded to the evidence 
of an acco nplice and I am of opinion 
that the learned Jud^e has acted rightly 
in doing so. O 1 tne mir'ts of h : s evidence, 
the learned Judge is of op n : oa that Ganga 
Prasad has spoken the truth. H: observes, 
and I think rightly, that from the very 
nature of Gai*a Prasad's statement it is 
obvious that there is little room for corr >- 
boration. He relies too largely on the 
impression left on his m ad by the demean¬ 
our of the v t less in the box aud a 1 so by 
“ his statemiit read a; 1 7 u.e. ’’ A - 

cording to section 133 of the Indian Evidence 


A.t, a c«mvctioji would ;i >t b- i . i «-* d b.*- 
cuu-t! it proceeds upon the unconu boroU-d 
testimony of an accomplice. The h-ur/u-o 
Judge has, howcuvi, refrained from bn-u " 
his order of conviction on tlie test mi 
ol the accomplice* alone. I also am of op’ 
nion tliat, in the circumstance of this case, 
Ganga Prasad’s testimony without material 
corroboration could not safely be made 
the basis of conviction. The rule of law 
enacted in section 133 of the Indian Evi¬ 
dence Act must be subjected t , the test 
deduced from the accumulated experience 
of human conduct in relation to the testi¬ 
mony of an accomplice. The guiding r, He 
in this behalf is furnished by Illustration 
(b) of section 114 of the Indian Evidence 
Act, which is as follows :—" that an ac¬ 
complice is unworthy of credit unless he is 
corroborated in material particul irs.” The 
learned Judge and I are agreed that a convic 
tion cannot be based on the uncorroborated 
testimony of Ganga Prasad. It follows 
that if, in the nature of the thing itselt. 
corroboration is not possible at all o r at 
any rate, is not possible with regard t 0 
material particulars, Ganga Prasad's stato 
meat must be rejected as unworthy of cred 
it. I cannot conceive how the absent* 
of corroboration in material particulars 
can be a substitute for corroboration !/» 
those particulars where corroboration is 
not possible. It would be a perversion o* 
the lesson gained bv accumulated experience 

of the conduct of an accomplice to adopt 
any such rule of practice as that where no 
corroboration is possible his testimonv 
may be accepted as true without corrobora¬ 
tion. Aii accomplice is too immoral a 
person to be worthy of credit without 
corroborat’on in material particulars am* 
if coiroboratioii is not for the om ng because 
it is not poss : b!e in the nature of things 
that t uo i d be forthcom ng, it does 
not make the accomplice less immoral 
It sadm tted that there is no corroboration 
of Gai^a Prasad’s testimony except oj 
oii matter and that matter is that Mamin 
Ui! aid Pitti visited Ualupur and stayed 
at the house of the uncle of the latter on th> 
Diivzli day. The incident of the visit 
may be true but it has no bearing, even the 
rem itest, 0:1 the guilt of the appellant* 
Further, the visit may be explained by a 
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reasonable hypothesis supported by evidence 
o .i the record. DebiDlal, the uncle of Putti, 
resting at Talupur, has been produced 
a3 a witness on the side of the prosecution. 
Hi sa : d that, ever since Pjtti left Talupur 
te i or eleven years ago, he (Pjtti) used to 
visit his house oi ceremonial occasions only. 
Hi came twice or four times every year. 
Hi used to stay one or two days and then 
go a.vay. Patti’s visit, therefore, to his 
u iHe's house on the Dlwili day was in 
coueqieace of his usual practice. The 
fact that Mima Tal accomnaied him is 
a’3) reasoiab y probiVe o \ a hypothesis 
other thu the guilt of the appellants. 
It is proved that Minna Tal aid Putti 
were friends. It is also proved that they 
lived in the same quarter, though in 
diffirent rooms, at Cawnpore, and were 
both employed in a Factory at that place. 
Mu U U i, tmreio.'e, m ; it reasoiaVy 
be expected to m/e accompu ed Pitti 
t) tie a:ci.'’s u'c/e /ulage wnei he was 
miV ij a visit t) it oi a diy of festival. 
At the best, the fact that they both paid 
this visit is a piece of circumstantial evi¬ 
dence but so widely disassociated with the 
cjrp'i s delicti that it would be wholly un¬ 
safe, in m/ opinion, to treat it as a miterial 
pitticular at all. As has just now been 
pointed out, this visit of Putti is as consis¬ 
tent with innocence as with the guilt of 
the appellants, other than Taehmn Singh, 
that it eamot hive aiy probative force. 
Tue principle is a fundamental one and 
of universal application in cases dependent 
oi circumstantial evidence that, in order 
to justify the inference of guilt the incrimi¬ 
nating facts mist be incompatible with the 
innocence of the accused and incapable 
of explanation upjn any other reasonable 
hypotnesis than that of his guilt. I am, 
therefore, of opinion, that there is no corro- 
bjration whatsoever of the testimony of 
Gup Prasad. As pointed out before, 
the learned Judge seems to be mict im¬ 
pressed with the demeanour of Ganga Pra- 
sid in the wit icss-box. To my mind 
such impressions are too ephemeral in their 
character to take the place of corrobora¬ 
te in miterial particulars to make the 
tjstimny of an accomplice worthy of 
credit. Tuere is one fact which looms 
large in the evidence of Gauga Prasad and 
I attach very great importance to it. Taylor 


in his well-known book on the Taw of Evi¬ 
dence quotes the following passage from 
Macaulay's History of England in dealing 
with the evidence of an accomplice: “It 
used to be a popular saying 4 that they fished 
for prey, like tame cormorants, with 
ropes round their necks. ” Taylor on Evi¬ 
dence, nth Edition, Volume I, {page 66i. 
Tuere can be no doubt that Ganga Prasad 
threw his net too wide. He wanted to mike a 
big haul of thirteen personsall of whom were 
eventually accused by the Police and put 
before the Committing Magistrate as persons 
who had commuted the dacoity in question. 

As against six of these thirteen men the case 
b;oke down in the Court of the Magistrate. 
Oit of the remaning seven, four have 
been acquitted by the learned Additional 
Sessions Judge. On the principle that of 
th’ngs which are not proved and of things 
which are non-existent the reckoning is 
the same in a Cojrt of Taw, I must hold 
that these ten men were not guilty of the 
offence with which they were charged a id 
the evidence of Ganga Prasad implicating 
them was false. Want is the conclusion 
to which we are driven ? It is, that the 
proportion of falsehood over truth is so 
great in the testimony of Ganga Prasad 
that it would be fairly reasonable to 
eiaracterise it as false in omnibus. The 
guarantee for truth by corroboration does 
not exist as shown before. The intrinsic 
merit is the preponderance of falsehood. 
Gaig-u Prasad's evidence mist, therefore, 
be rejected as unworthy of ^credit. 

jq’j.v, I trun to Manna Tal's confession. 
Vs stated before, Manna Tal was arrested 
oi the night of the 3 °tb November 1922. 
He was admitted into the Cawnpore Jail 
on the 2nd December 1922. Within 
that interval he was in the custody of the 
Police. Vet another day elapsed before 
his confession was recorded in Jail on the 
4 th December 1922. It appears fiom 
Exhibit Q on the record that Manna Tal 
returned to the Police custody and was 
in their 'commy during the progress of 
the investigation. Two conclusions flow 
from the-above facts:— (1) the confession 
was a belated one; (2) Manna Tal was an 
instrument in the hands of the Police 1 for 
the purpose of investigation. These con¬ 
clusions raise, in m 7 judgment, a cloud or 
suspicion as regards the truth of Manna 
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Lai’s confession, though on the evidence 
I must hold that it was a voluntary one 
but that is quite a diffeient thing from 
being a true one. The learned Judge 
observes more than once in his judgment, 
that “it is not easy to understand the 
psychology of a confessing prisoner and lie 
cannot always be expected to state not only 
the truth but the whole truth.” But it 
is the foremost duty of a Judge to bring 
to bear his knowledge and expreience of 
human conduct, in circumstances like Ihese, 
on the consideration of the evidential value 
of the confession of a prisoner. The first 
thing to be borne in mind is that the con¬ 
fession with which we are concerned in tin's 
case was retracted at the earliest oppor¬ 
tunity. Further, the learned Judge has 
give 1 cogent reasons for the opinion that 
the bulk of the statement made by Manna 
Lai in retracting his confession is untrue. 
It follows that Manna Lai has no conscience. 
In the Reg. v. Thompson (i). Cave, J., 
made the folio wing observation :—” I would 
add that for my part I always suspect 
these confess!- ns which are supposed to 
be the offspring of penitence and remorse, 
and which nevertheless are repudiated by 
the prisoner at the trial. It is remarkable 
that it is of very rare occurrence for evi¬ 
dence of a confession to be given when the 
proof of the prisoner's guilt is otherwise 
clear and satisfactory; but, when it is not 
clear and satisfactory, the prisoner is not 
unfrequently alleged to have been seized 
with the desire born of penitence and re¬ 
morse to supplement it with a confession ;— 
a desire which vanishes as soon as he appears 
in a Court of Justice. ” Such being the 
setting in wl ich Manna Lai’s confession 
is placed, I have grave doubts as to its 
being true, “False confessions are general¬ 
ly made by a prisoner who, oppressed by the 
calamity of .his, situation, may have been 
induced by motives of hope or fear to make 
an untrue confession, and the same result 
may have arisen from a morbid ambition 
to obtain an infamous notoriety, from ar 
insane or criminal desire to be rid of life, 
from, a reasonsble wish to bleak off old 
c f i nections, and to commence a new career, 
from an almost pardonable ar siety to screen 

<1 ' (-893) 2 Q. B. 12 at p. i8f 62 L. J. M. C. 931 
5 R 392: 60 L. T. 221 41 w. R. 5351 17 Cox C. ;.C. 
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a relative or a comrade, or even from the 
delusion of an overwrought and fanta*- 
imagination.” Taylor on Evidence, nth 
Edition, Volume I, section 863. 

It seems now to be the settled opinion of 
all the High Courts in India that it cannot 
be laid down as an absolute rule of law 
that a confession made and subsequently 
retracted by an accused cannot be accepted 
as evidence of his guilt without independent 
corroborative evidence. To this opinion 
I respectfully bow, but the weight to be 
given to such a confession must depend 
upon the circumstances in which the < 011- 
fession was originally made and tl e cir¬ 
cumstances in which it was afterwards 
withdrawn. The credibility of a confession 
is in each case a matter to be decided by 
the Court in the light of the circumstances 
of every particular case. The treatment 
accorded by the Police to Manna Lai pre¬ 
vious to and after the making of the con¬ 
fession and Manna Lai’s conduct on both 
these periods while in the custody of the 
police lends strong support to his statement 
that he made the confession in lupes of his 
being turned into a Crown witness. For 
mv purposes it is not necessary to find 
so positively. It is enough if the cir¬ 
cumstances of the case afford leasona le 
grounds for suspecting the truth of the 
confession. It is to be noted that Manna 
Lai’s confession has been used not only 
as against him but also as against his co~ 
accused. This is permissible under section 
30 of the Indian Evidence Act, but we 
must not forget the precise terms prescribed 
by that section for using such a confess:cn 
as against other co-accused. The section 
cays that as against them “ the Court 
may take into consideration such confes¬ 
sion. ” This confession, therefore, by itself 
cannot be treated as sufficient evidence 
upon which a conviction could be based 
either of Manna*. Lai himself or of 1 is co- 
accused. > • 

Isow arises the question whether this 
confession is corroborated aliunde by re¬ 
liable and independent evidence bearing 
on material particulars. Tie learned 
Judge thinks that there is such a 
conoboration. First, as against Manna Lai 
himseli. Exhibit 1 is a yellow sheet of 
cloth found in Mama I*®1 s ioojh- at- tre 
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time of 1 is arrest at Cawnpore. This is an 
article which would ordinarily be possess¬ 
ed by a man h\ the position of Hanna Lai. 
A similar on- might also liave been possess¬ 
ed by Ganga Sewak and lost in the dacoitw 
No particular characteristics are stated 
in tl e evidence relating to the identifica¬ 
tion of Exhibit 1 whicl would make it out 
beyond reasonable doubt tl at it was tie 
property of Ganga Sewak and of nobody 
else. The recovery of Exhibit 1, therefore, 
from tlie possession of Hanna Lai is not’ 
to my mind, a sufficient corroboration of 
the retracted confession. Exhibits 2, 3 
and 5 are cloths recoverd by the Police 
from the house of the brother of Hanna 
LaPs father-in-law in village Piarepur, 
situate at a distance of more than 12 miles 
from the residence of Hanna Lai at Cawn¬ 
pore. So much of the confession of Hanna 
Lai which he made to the Police as directly 
led to the recovery of these articles, namely, 
Exhibits 2,3 and 5, is admissible in evidence, 
but his further statement with regard to 
them that they were stolen property is 
clearly inadmissible. The last mentioned 
statement was no part of the information 
which directly led to the discovery 0 f those 
articles (Vide section 27 of the Indian 
Evidence Act-/ Exhibit 2 is a lahnga, 
skirt; Exhibit 3 an or Jim, and Exhibit 5 
a dupatta. Hanna Lai’s case is that these 
articles belong to his wife. Whether this 
is true or not I am clearly of opinion that 
their recovery has no bearing on the guilt 
of Hanna Lai. They were not recovered from 
his possession nor were they recovered 
from a place which was accessible to him 
alone or even under his control in any 
sense of the word. Hanna Lai's father- 
in-law is the zemindxr of Piarepur owning 
a 4-pies share and hi s brother from whose 
house articles 2, 3 and 5 were recovered 
is also a zemindar owning a 12-pies share 
in tfe same village. According t 0 the 
prosecution Hanna Lai had stated tl at 
Exhibit 2, the lehnga, would be found in 
his wife's possession at his fatl er-in-Jaw’s 
house. As a matter of fact, it was not found 
in 1 is wife's possession or in that house, 
but it was discovered in a separate h rose 
ot the brother oi Hanna Lai's father-in- 
law. Besides, these articles are of very 
common nature likely to be possessed by 
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persons of Hanna Lai's father-in-law's or 
1 is brother's status. L the (ir.rms'arr e* 

I am unable to Ire; t tl is cwYcnce 

ris Con .oborathe of Manna Lai's confession 
as to his own guilt or the guilt of ' his 
co-accused. 

As against the appellant Deep Singh, 
the corroborative evidence consists of thi* 
recovery of a waistcoat, Exhibit 7, from his 
house in village Sheikhpur Nari. Deep 
Singh lives and works at Cawnpore. The 
village Sheikhpur Nari is at a distance of 
about ten miles from Cawnpore. The 
dacoity in question was committed about 
30 days before this recovery. There is no 
evidence that in the interval Deep Singh 
visited liis native village. His brother, 
Dunia Singh, was also one of the persons 
chaUfined by the Police but discharged 
in the Court of the Committing Magistrate. 
Besides him, tl ree other accused, who have 
since been either discharged or acquitted, 
that is, Kashi Prasad, Saidar Singh and 
Sohan Singh, are also resident of Sheikhpur 
Nari. In the circumstances, therefore, the 
fact that Exhibit 7 was found in one of tj e 
houses in the village does not to my mind 
bring 1 ome to Deep Singh the responsibility 
for the possession of that: rticle. In fact, 
it would be wholly an incorrect use of the 
language to say that Deep Singh was found 
in the possession of this article. 

As against Lachman Singh, the corrobo¬ 
ration rests on the test:mon3 r of Ganga 
Sewak and his sou, Pam Adhar. I agree 
with the learned Judge that if these two 
witnesses are believed there can be no doubt 
about Lachman Singh's guilt but, for the 
reasons now to be stated, I am unable 
to believe them. As I have said, the first 
report was made by the CJiaukidar of the 
village. He was examined as a witness 
at the trial in the Court 0 f Session. He 
confirms the report which he made. The 
report distinctly says that what he stated 
was on the information supplied by Ganga 
Sewak. According to the report all that 
Ganga Sew r ak said with regard to Lachman 
Singh was that somebody called out to 
open the door and that he thought that it 
might be Lachman Singh. In his evidence 
Sheoratan . c a ; d as fellows:—“ Ganga Sewak 
told us that Lachman Singh, the mukhia 
of Lalupur, called at his door and ijifct 
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opened the door on recognising Each man 
Sihgh’s voice. He said that Eachman 
Singh had called at liis door at about 12 
o'clock in the night. When he opened 
the d or two dacoits caught him and two 
others caught his son and the remaining 
dacoits entered the house. * In cross- 
examination he stated, “ When I asked 
Ganga Sewak if he had recognised any 
one of the dacoits he said that he had 

not.Ganga Sewak also said that 

he did not see Eachman Singh, accused, with 
his own eyes but only recognised Each man 
Singh's voice. Ganga Sewak and Ram 
Adhar also told me that the dacoits held 
them down and closed their eyes so that 
they were unable to identify any one of tl e 
dacoits.” On tl e other hand, Canga Sewak 
said in his evidence in the Court of Session 
that when he went out, he saw Eachman 
Singh and thirteen or fourteen other persons 
standing outside, and that Eachman Singh 
caught hold ot him by the hand and then 
turned round to his companions and said 
“ hold this sala securely ’' two of the dacoits 
then caught hold of me and Eacl man 
Singh then left the place. ” After the 
dacoits ran away some of the villagers, 
including Eachman S ; ngh, came to the house 
of Ganga Sewak. Amongst these villagers, 
wereDebi Dial (P. W. No. n), Durga Cliaube 
(D. W. No. 2) and Badri Singh (D. W. No. 
3). Ganga Sewak says, 4 ‘ It was before all 
these people that I mentioned the whole 
incident how lachman Sirgh called me, 
bow X came out, how Eacl man Singh 
caught me and then made me over to the 
safe cu stody of his companions. ” The story 
related by Ram Adhar is substantially 
the same as that given by his father, Ganga 
Sewak. Debi Dial says: “So long as I 
stayed there Ganga Sew'ak and Ram Adhar 
did not state that Eachman Singh caught 
hold of Ganga Sewak when the latter came 
out of his house and made him over to other 
dac’oits who seized him. ” Ganga Sewak 
an d Ram Adhar are, therefore, clearly con¬ 
tradicted on a very material point by Sheo 
Ratan, the Chaukidar, and Debi Dial. Durga 
Chaub j (D. W. No. 2), who was admitted¬ 
ly present on the occasion when Ganga 
$ e wak related the story of the dacoity, 
says: “ I asked Ganga Sewak how the 

dacoits entered the house. He replied 

‘ t - v /Jt ; r . • ’ • - * 


that he opened the door of the house on th ‘ 
call of Eachman Singh. I then asked if h< 
recognised Eachman Singh. He replied 
tl«at be did not identify anybody because ten 
or twelve men caught hold of him as soon 
as he came out of the door and closed his 
eyes. ” The evidence of Badri Singh (D. 
W. N.>. 3) gives the same version. It will 
thus be seen that the statements of Durga 
Chau be and Badri Singh fall in with the 
evidence of Sheo Ratan. Chaukidar , and 
Debi Dial (P. \V. No. n). I cannot dismiss 
the evidence of these two persons nor «,t 
the Chaukidar on the conjecture that they 
are supporting the case of Eachman Singh 
by deliberately concocting a false version 
as to what happened when the villagers 
assembled at Ganga Sewak *s house soon 
after the dacoits*. Iuirther, it should be 
remembered that Eachman Singh was at 
first arrested but was shortly afterwards re - 
leased under section 169 of the Code of Crimi¬ 
nal Procedure obviously on the ground 
that there was no sufficient evidence against 
him, as Raghubar Dial, the Police Officer, 
who first made investigation in the case, 
says. We have also from him that a 
badmashi case was lodged against Eachman 
Singh after his release under section 169 
of the Code. That case was, howevei, 
dropped when he was subsequent]}' arrested 
in connection with the dacoity under con¬ 
sideration. Raghubar Dial in his statement 
in the Court of Session says: “ In their 
statements before me Ganga Sewrk and 
Ram Adhar said that the dacoits had 
closed their eyes and so they could not 
identify any body. ” The learned Judge 
says, that the Counsel for the accused 
dropped the point after that statement 
was mad?, but he pursued it and the re¬ 
sult was that Raghubar Dial, in answer 
t .• questions put by the Court, said: ” Prom 
the statement of Ganga Sewak made before 
me it was clear that he identified Eachman 
Singh not only by the latter's voice but after 
the door of the house had been opened. ” 
I co. fess my inability to reconcile the two 
statements quoted above. They are clear¬ 
ly contradictory of each other and thus 
support the view that Ganga Sewak and 
Ram Adhar are not telling the truth in this 

behalf. 

Before I t?ke leave of the case, there is 
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one matter to which I wish to make a 
particular reference. Erequent use is made 
by the learned Judge of the general and the 
special diaries of the Police for the purpose 
either of supporting the evidence of a 
prosecution witness or rebutting the argu¬ 
ments of the Counsel for the defence. To 
begin with, the special diary of the 1st De¬ 
cember 1922 is referred to for the purpose of 
showing that Hanna Cal, accused, had made 
his confession to Jiwan Singh, Sub-Inspector 
of Police, at Cawnpore to whom the first 
clue was supplied by Ganga Prasad. Again, 
reference is made to the same diary for the 
purpose of discovering the details of Hanna 
Lai’s confession made to the Police and 
recorded therein. Yet again, reference was 
made to the special diary of Raghubar 
Dial with a view to find out as to whether 
Ganga Sewak and Ram Adhar had or had 
not mentioned to that officer that they had 
identified Lachman Singh. Lastly, Raglui- 
bar Dial’s special diary is again referred to 
to support the identification of Exhibit 7 
by its description given by Ganga Sevak 
and recorded in the diary. It appears 
from the judgment of the learned Judge 
that some of tie references were made 
with the consent, or at the desire, of the 
Counsel for the defence. This consent 
oi desiie cannot, however, legalise the 
procedure adopted at the trial yf this cas" 
in the matter of using these diaries as evi¬ 
dence in tl. case either for or against the 
accused. Such a procedure is clearfy pro¬ 
hibited by section 162 of the Code of Crimi¬ 
nal Procedure. These diaries have so 
often been relied upon by the learned Judge 
on points of substance in the case that it 
would be difficult to say that if they had 
not been so relied upon the learned Judge 
would have come to the same conclusion 
as he did in lespect of the guilt of these 
appellants. “In a criminal proceeding ihe 
question is not alone whether substantial 
justice has been done according to law. 
All proceedings in poenam are, it need scarce¬ 
ly be observed, stnchssmi ums” p e r 
Cockburn, C. J., in Martin v. Mackonochte 

(2). 

I, therefore, allow the appeals, et aride 
the conviction and sentence as agai st 

( 2 ) (i87S)3&BiD?73Qatip; 775i 


each of these three appellants and direct 
that they be released forthwith. 
m. d. J. & n. h. Appeal accepted. 


MADRAS HIGH COURT. 

Criminal appeals Kos. 516, 517 /nd 518' 

of 1923. 

August 16, 1923. 

Present /—Mr. Justice Krishnan. 

The PUBLIC PROSECUTOR— 

APPELLANT 

versus 

PACHaPPA MUDaLIa and others-—■ 
accused-—Respondents. 

Madras Local Boards Act (XIV of 1920), 
s. 129— Absence of drain or cesspool — Sewage 
water allowed to overflow on road — Offeree. 

There is no provision in the Madras Local 
Boards Act, XIV of 1920, which imposes upon a 
local authority any obligation to construct a drain * 
or cesspool in every street. 1 he al sence of a 
drain or cesspool is not an excuse or justification 
for the owner of the premises for letting sewage 
water flow over the neighbouring road. Such • 
an act is an offence under section 129 of the Act. 
[p. 761, col. 2 1 

Queer-] n.ft ess v. Sevudappayyar, 15 M. 91; ' 

1 Weir 747; 5 Ind. Lee. (N. s.) 412, Ei peror v. 
Nagan Lhetty, 30 M. 221; 17 M. L. J. 372; .6 Cr. : 
L. J. 235, followed. 

Appeals under section 417 of the Code ■ 
of Criminal Pioceduie, 1898, against the • 
acquittal of the aforesaid accused by the 
Second Class Magistrate, Ami, North 
Arcot, in C. C. Nos. 2, 3 and 4 of 1923 . 
respectively on his file. > 

Mr. V. Ramasuami Iyeftfer, ici the 
Accused. 

The Public Proseci tor, f01 tl e Crown. 

JUDGMENT. 

Criminal Appeal No. 516 of 1923. 

(C. C. No. 2 cr 1923). 

The accused has teen prosecuted 
by the Union Board of Aini under 
section 129 of the Madras Local Boards 
Act, XIV of 1920, for having allow¬ 
ed his sewage water to run over the ad- . 
joining Union road. The Magistrate has 
found that the scvaievater runs into the 
street aud ti at apparent]} it gets into* a 
drain on. the other side of the street, be¬ 
cause the Magistrate says that there is a " 
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drain on th? side of the street opposite Jo 
where the accused's house stands, the 
Magistrate has acquitted the accused on 
the ground that he cannot be expected 
to construct a culvert 0 r a channel to let 
the sewage water from his house to flow 
into the opposite channel without spread¬ 
ing into the street. The Magistrate tlm.ks 
that it is the duty of the Union to construct 
such a channel and as they have not done 
so, the accused must be acquitted. 

Now, my attention has not been drawn 
to any section in the Madras Lora Beards 
Act which imposes upon the Union any 
obligation to construct a drain or cesspool 
in every street, though ordinarily one would 
expect that such a work would be done 
by the Union for the benefit of the inhab¬ 
itants of the Union. The absence of a dram 
does not seem to me to be any excuse or 
justification under the Act for letting ones 
sewage water flow over the neighbouring 
Joad. Section 129 which runs thus, " No 
ownu or occupier of any premises fball 
allow the water from any sink, diain, Jatrir.c 
or stable, or any other filth to flow cut of such 
premises to any portion of a public road 
except a dram or a cesspool " is not govern¬ 
ed by aty condition that he can do this 
if there is no draii or a cesspool in.theslreet. 
Apparently,the idea is that if there is no 
drain into which the sewage water of the 
house can be led into without overflown g 
into the neighbouring read, seme arrai ge- 
ment must be made by the house cwr.er 
to have seme place in his own premises 
to collect and retain the sewage water and 
either with the help of the Taluk Beard 
or the Union Board under section 127 of 
the Act or by seme other means, see that 
it is disposed of so that it dees not cause 
nuisance to the neighbours. 

A similar question had to be considered 
with reference to section 222 of the Distr'ct 
Municipalities Act, IV if 1884 in two cases, 
the first reported in Queen-Empress v. 
Sevudappayyar (1) and the second in Emperor 
v. Nagan Chetly (2). In both these cares 
it was held that the absence cf a drain or 
cesspool did not justify the owner of the 


premises to let his sewage water overflow 
on the road. The obligation is placed 
upon h m by that section just in the same 
manner as it is placed by section 129 ,f 
the Madras Bocpl Boards Act, XI\ ft 
1920, to see that the neighbouring roads 
are not spoiled by his sewage water, and 
it was held that if the house-owner broke 
that obligation he was liable to be convicted 
and punished though the absence of a drain 
or a proper place into which the drainage 
or the sewage water ni ght be allowed to 
flow could be taken into consideration 
in assessing the penalty. The position 
is just the same under section 129 of the 
Madias Act, XIV of 1920, with which 
lam now dealing. 

I must, therefore, hold that the Magis¬ 
trate was wrong* in acquitting the accused 
on the groin d he took and that the accused 
is really guilty of an offence under section 
129. In the circumstances. of the case, 
I think a \ omir.al fine is su fficient. I would, 
therefore, convict Irm of an offence under 
section 129 and impose upon him a fine 
of one rupee. 

o IMINAL Appr AL No. 517 OF 1923. 

In this crmij.al appeal the circum¬ 
stances are exactly the same as in the pre¬ 
vious appeal, and, for the same reasons, 
I convict the accused of an offence under 
section 129 and sentence him to pay a 
fine of rupee one. 

Criminal appfai No. 51S of 1923. 

In this case the finding cf the Magistrate 
is that the hack door of the house opens 
npen a street which is three feet lower 
in level than the adjoining street and as 
there is no way of carp ing the water which 
flows into the street, it must be necessarily 
soaking* there and the accused is not res¬ 
ponsible. But that consideration is quite 
irrelevant in this matter, for the obligation 
that is vested upon the accused is, that he 
should not let his drainage or sewage watei 
run into the street at all and if he does 
run it there, he is guilty of an offence undei 
sectior 129. It is not necessary to consider, 
therefore, what happens to the water after 
it flows into the street. He is also convict¬ 
ed under.sect’on 129 ar.d sentenced to pay 


(1) 15 M. 91; 1 Weir 747; 5 Ind. Dec. (n. s.) a fi ne 0 f one ruppee. 

412. t t _ T t V. N.v. Acquittal cancelled, 

(2) 30 M. 221;,17 M. Li Jf 37*1 • 6 Cr. L. J. 

235%- M ‘ .... v- . .... • 1. - 
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HARPHUL V . EMPEROR. 

LAHORE HIGH COURT. 

First appeal from Order No. 319 of 1922. 

June 15,1922. 

Present: —Sir Sliadi Lai, Kr., Chief Justice, 
and Mr. Justice Campbell. 

HARPHUL —Convict—appellant 

versus 

K j P ERO R—Respondent. 

Criminal Procedure Code ( Act V of 1898), ss. 164 
(2), 364— Confession not recorded in accordance 
with law—Conflict with prosecution evidence — 
Confession, value of. 

A confession which is not recorded in accord¬ 
ance with the procedure laid down by section 
1C4 (2) f read with section 364, of the Criminal 
Procedure Code, and the details of which 
conflict with the evidence for the prosecution, 
and which is retracted on the first possible occa¬ 
sion, is of no value as evidence as against the 
person making it. [p. 763, col. 2.] 

First appeal from an order of the Ses¬ 
sions Judge, Karnal, dated the 22nd March 
1922. 

Mr. Nanwa Mai, for the Appellant. 

Mr. Jai Lai, R. B., Government Advo¬ 
cate, for the Respondent. 

JUDGMENT.—Thisappeal is by Harphul, 
a Jat, aged 25, of Dhakla, Tahsil Jhajjar, 
District Rohtak, who has been convicted 
under section 302, Indian Penal Code, 
of causing the death, on or about the 8th 
September 1921,of Kallu, aged 23, a butcher, 
of Re war i. The appellant has been sen¬ 
tenced to death and, together with his 
appeal, the sentence is before us foi con¬ 
firmation. 

The facts found by the learned Ses¬ 
sions Judge are as follows On the 8th 
of September a cattle fair was in progress 
at Batolak in Jir.d State, and Chuna, father 
of the deceased, a cattle-dealer, had come 
to attend it with his two sons, Kallu, de¬ 
ceased, and Mallu. On the morning of 
the 8th Kallu entered into negotiations 
with the appellant for the sale oi a bullock 
and was seen by a lad named Suleman.. 
also a butcher of Rewari, about 9 A. m. 
outside the fair ground witl tl e appellant. 
The appellant said tl at tl ey were going 
to try the animal in a plough and Suleman 
understood that the animal had been sold 
for Rs. 105 and that the deceased had beer 
paid Re. 1 as earnest-money.. Later in 
the day, Bakhta war of Kanithi and Band 
Ram of Sentham, both villagers in the Jind 
State, raw the appellant with the bullock 
and a young man, who appeared to be a 
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Mussulman, about two kos from the fair 
ground. They were speaking of trying 
the animal in a plough, but Band Ram 
did not allow them to use his plough, and 
they went away in the direction of the 
place where the deceased’s body was after¬ 
wards found. In the afternoon, about 3-30 
Chuna and MuJlu saw the appellant ip 
the fair with the bullock trying to sell it. 
They went up and asked him where the 
deceased was, and he said he did not 

know. Chuna and Mallu forthwith accused 

him of making away with Kallu. The 
bullock was seized and a report was made 
to the State Officer in charge of the fair 
and as a result, a Sub-Inspector of State 
Police arrived fiom Dadri about sunrise 
on the qtli. The Sub-In spec tor ordered 
search to be made for Kallu and towards 
the evening the appellant offered to point 
out the deceased's dead body. A party 
proceeded to a piece of waste ground co¬ 
vered with bushes about 3J miles from 
the fair ground, and there the appellant 
showed the Sub-Inspector the deceased’s 
body lying beneath a tree. The place 
was within the limits of a village named 
Barohar in the Rohtak District, and a 
letter was sent, therefore, to Salbawas thana 
stating shortly that Kallu had been missed 
and that after search and inquiry 
Harphul had pointed out his dead body. 
The letter was received at Sal ha was early 
in the morning of the loth of September. 
The Sub-Inspector of Sal ha was, Sadiq- 
ud-din, arrived at the spot about mid-day. 
On the same day a confession bj' Har¬ 
phul, appellant, was recorded by a Tahsil- 
dar Magistrate of the Second Class in Jind 
State, in wh’ch the appellant stated that 
he and two other persons. Jot Ram and 
Har Lai, had killed the deceased with 
lathis. Sub-Inspector Sadiq-ud-din examin¬ 
ed the body and prepared the usual state¬ 
ments. It was already decomposed. The 
chest was blood-stained. A dhoti and a 
chadar had blood on them. There were 
scratches on the hands and feet and rents 
in the neck and stomach. A note was 
made in the naqsha mazrubi that death 
appeared to be due to lathi blows, but 
there was no note of marks of such blows. 

The post mortem ■ examination of the 
dead body was held by the Civil Surgeon 
of Rohtak on the nth. Decomposition 
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was so fat advanced that the Civil Surgeon 
could certify to no cause of death There 
was a rent about 3 incheslong on theleft side 
of the neck and there was a large rent 
in the abdominal wall measuring 12 inches 
by 6inches and exposing the intestines. JNo 
bones were broken and no marks of injur} 
were visible to account f<r (Uatl). 

The appellant was sent up for trial with 
Jot Ram and Har Lai, but the latter two 
were discharged by ti e Comm.tt’i g Magis¬ 
trate. The appellant was committed and 
has been convicted by the learned Sessions 
Judge on the strength of the evidence 
that he had left the fair ground, had Veen 
seen with the deceased by Dand Ram 
and Baklitawar the same afternoon, had 
on the night of the following day pointed 
out the dead body of the deceased, l ad 
made a confession before a Magi sti ate, 
and had been unable to give any explai a- 
tion of why the witnesses should give evi¬ 
dence against him. The assessors were 
unanimous that the appellant was guilty. 

We have heard Mr. Nanwa Mai for the 
appellant and Mr. Jai Lai, Government 
Advocate, in support of the conviction. 

We see no reason to doubt that the 
body found was that of Kalin, although 
Mr. bmnwa Mai has suggested that it 
was not properly recognisable. Ue also 
believe the evidence that the deceased 
and the appellant went away together 
with the bullock to arrange its sale and 
that the appellant returned alone with 
the bullock to the fair ground in the aitcr- 
noon. The appellant has retracted his 
confession and has denied all this, tut 
we are satisfied that the evidence regard’ng 
it is true. Card Ram and Baklitwar ha\e 
given evidence, but their statements do not 
prove that the person whom they saw with 
the appellant was really the deceased. 

We can, however, find nothing else re¬ 
liable to connect the appellant with the 
death of Kal u. In the first place, as 
regards the confession , it was not recorded 
in accordance with the procedi re la d 
down by section 164 (2), Criminal Proce¬ 
dure Code, read with section 364. This 
in itself might he of minor importance, 
since the Magistrate was called and ex¬ 
amined in the Committing Court and his 
evidence was transferred tg the Sessions 


record under section 33 th( ~ In,1 ’ ;ui 
Evidence Act. But Chuna, the father 
of the deceased, has stated that the appe ¬ 
lant was beaten on the 4th, before he tola 
the Jind Police what had happened, and 
th* Magistrate has slated that the appellant 
was returned to the Police after making 
his confession, further, there are details 
in the confession which conflict with the 
evidence for the prosecution; for instance, 
statements regarding the payment «f 
money to the deceased for the bullock 
and the implication of Jot Ram and Har 
Lai. The leaned Government Advocate 
has asked us to regard certain portions 
of the confession as false, finally, tic 
confession has been retracted on the first 
possible occasion. In our opinion it was 
not genuine and it is of no value as evi¬ 
dence against the appellant. 

This beii g so, we aie left with no 
evidence at all that the deceased met 
his death by means other than natuial. 
The Dadii Sub-Inspector stated in Court 
that he observed marks of injury or. thw 
head of the corpse which appealed to 
have been caused by latln blows, but no 
writing made at thi t me is produced 
to suppoit tl. Statement and the post 
mor*e. makes it cleai that the skull was 
not fractured. The blocd on the chest 
and the clothes of the deceased might 
have been due to anything. There is 
no proof that it came from a wound in¬ 
flicted with a weapon. Thus, even if the 
evidence be accepted tl.at the appellant 
pointed out the dead body to the Police 
it would hardly si flice to convict him 
of heving caused the death. 

We are not, however, satisfied with 
the evidence about the pointing out. There 
is much confusion between the statements 
of the various witnesses. Sub-In spec U>i 
Mu land Lai of Dadii said that the body 
was found at 9 o'clock at night on the 
9th September and was identified by Chuna 
and one BakhslalJah by the light of Janten.s 
in the presence of Kathn and Chandgi, 
Lambardars of Sant bar r. Bakb shall ah 
has not been produced at all. Chuna 
has stated that the body was recovered on 
the third day from the 8th, (». e., the 10th) 
and was pointed out by the appellant io 
bis presence. The description given by 
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the two Lambardars does not indicate 
that the discovery was made by lamp¬ 
light. Both say that China was present. 
Molar, a tlrrd Lambardar, who states that 
he came up after the body was found and 
helped t< goal 0 it afteiwards, stated that 
there was a Kasai with the party, thereby 
meaning, we take it, Churn or, one of 
Ids party. The learned Sessions Judge, 
however, came to the conclusion that Chr.ua 
was not present, that the body was identi¬ 
fied by Bakhshullah, and that Chuna was 
brought to see it the next day. 

There is also the evidence that orders 
were given to search the whole neighbour¬ 
hood o > the 9th and, presumably, asearch 
was made during that day. We are not 
convinced that the evidence about the 

place being discovered on information 
given by the appellant is above suspicion, 
and we incline to the belief that the body 
was originally discovered by someone 
else. 

We accept it as proved that the body 
was discovered on the 9th some three miles 
from the fair ground, but this fact and 
the facts that the appellant was the last 
person seen with the deceased on the 8th 
and that he was,later on that day, in poss¬ 
ession of a bu lock which the deceased 
had offered to him for sale do not justify 
a presumption that the death of the de¬ 
ceased was caused by the appellant, in the 
absence of any evidence of the cause of 
death. Still less could it be presumed 
that the death was caused by the appellant 
with such intention or know edge as to 
render him guilty of an offence under sec¬ 
tion 302, Indian Penal Code. 

We accept the appea , set aside the 
conviction and sentence and acquit the 
appel ant who will be released 

w. c. A. Appeal accepted. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision No. 334 of 1922. 

July 18, 1923. 

Present: —Air. Kotwal, A. J. C. 

The LOCAL GOVERNMENT— Applicant 

veisus ^ 

NANMANT RAO and another— 

Non-Applicants. 

Criminal Procedure Code (Act V of 1898)4 


1 1U 


p / r TA 2 ? meaning of— 

Penal Code ( Act XL V of i860), 5. 383 —Exfr- 

h ??—- p 'cketing shops and realising fines—Offence. 

/T, 1 p e . w . ord *' by as used in section no 

(a). Criminal Procedure Code, means persistence in 
doing an act, a fact which is capable • of proof 
by adducing evidence of the commission of a 
number of similar acts. The word does not 
merely sigmfy an inclination by nature to do 
such acts. The word "habitually" in the same 
section means repeatedly or persistently, [p. 766 
col. 2.J ■ ' 9 

I lie realisation of fines by means of picketing 
for the purpose of preventing the sale of foreign 
cloth, is extortion within the meaning of sec¬ 
tion 383 of the Penal Code. 


Criminal revision against an order of the 
Magistrate, First Class, jubbulpore, in Cri¬ 
minal Case No. 16 of 1922, dated the 
nth September 1922. 


Mr. G. P. Dick, Standing Counsel, for 
the Appellant. 

Mr. M. Gupta , for the Non-Applicants. 


ORDER. This is an application on 
behalf of the Crown to set aside the order 
of the Magistrate refusing to bind 0 v e r 
the non-applicants, Hunmantr 0 and 
Bhaiyalal, under section 110, Criminal 
Procedure Code. The non-applicants had 
bten called upon to show cause v\hy they 
should not be bound over for a period 
of one year to be of good behaviour, by 
an o der dated the 28th Jure 1922. The 
order discharging them was made on the 
nth September 1922. The order bind 
them over, if made, would have ex¬ 
pired on the 10th September 1023. Some 
explanation of the delay in the disposal 
of this application is, therefore, necessuiy. 
The application was filed on the nth De¬ 
cember 1922, that is, three months 
after the Magistrate’s order of discharge. 
The record was then sent for and on ihe 
21st December it was fixed for hearing 
the applicant. On the 17th January the 
Standing Counsel was heard, and, in view 
of certain matters pointed out by me, fur¬ 
ther orders were postponed, from time 
to time at the lequest of the Standing 
Counsel, till the 21st Febiuarj^ 1923 when 
he said that he had no fuither submission 
to make. Notices was then issued to the 
non-applicants and the nth April 1923 
was fixed for hearing the case. The ap^ 
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plication for revision urged that the non- 
applicants should have been converter 
under section no '<?), Criminal Procedure 
Code. At the he iring the Standing Counsel 
s ated that section no (e) was a mistake 
for section no (/) and that he wished to 
press the case under the latter sub-section. 
Counsel for the non-appUcants not being 
prepared to meet the case under section 
no (d) the case was adjoume l to the 25th 
April 1923. On that date the cose was 
ag -.in adjourned a* the request of the Stand¬ 
ing Counsel and the 20th June 1923 was 
fixed by tfie consent of tfie parties os the 
non-applicants' Counsel was going out ot 
Nagpur for the vacation. The case was 

then heard on ti e 20th, 21st and 25th 

June when the arguments were com¬ 
pleted. 

Tue proceedings were started 011 a re¬ 
port of the Circle Inspector that the non¬ 
applicants, Hunmantrao an 1 Bhaiyalal, 
wao were leulers of M\e Non-Co-opera tion 
Committee in Kutni Murwara, lied pro- 
• hibited the cloth-merchants at Katm 

from buying foreign cloth and threatened 
to fine and boycott them socially it 
ihey did so and to picket them if the fines 
were not paid ; that they actually lined 
so ne merchants; that they three* 4 ened 
those who refused to pay ihe fines with 
picketing and boycott and actually picketed 
them and issued instructions to other mer¬ 
chants to boycott them in their business 
when the threats had no efiect, anub\ 
these means compelled them to pay the 
fines. It was also stated that the non¬ 
applicants compelled, by means of picketing, 
those merchants who refused to sign an 
agreement not to buy foreign doth to sign 
it. Tnus.it was s?id. the non-applicants 
habitually committed extortion. Ti.ere 
w=re other charges in respect of matters 
falling under section no (e) with which 
we are now not concerneu. The Magistrate 
bell a preliminary enquiry at which tour 
witnesses on the point of extortion were 
examined. Tnese have been examined 
again in theca.se as P. Ws. No-. I, 2. 3 ami 
14. Ic is cle°r that if the cise, as sw^m 

by the Circle Inspector, was proved there 
were clear instances o' extortion established 
against both the non-applic -nts. 

The order under section 112, Criminal 
Procedure Code, only charges the non- 


applicants in general terms with, habi¬ 
tually committing extortion. It should! a\e 

given some details, but I < o not think 
that the non-applicants have been pre¬ 
judiced as they may be taken to h«\e 
understood from the record of the pre¬ 
liminary enquiry what they were charged 
with and expee'eu to meet. 


In oruer to prove that the non-applicants 
have been habitually committing extortion 
the prosecution have examined a number 
of witnesses. The Trying Magistrate his 
dealt with 1 he evidence in a general and 
summary way in paragraph 4 °f ids ofi-er. 
All that lie has said in this connection 

is,—• 

In accordance with the definition of 
extortion in section 383 of the Penal Code 
tl ere is ample evidence on the side of the 

prosecution to show that the accused caused 

pressure to bear on several cloth me rchnn 4 s 
in the t >wn to sign .greements not to im¬ 
port foreign cloth ana also to pay such 
fines as were rightly or wrongly imposed 
on them by the organisation which the 
accused represented." 

The Magistrate has not attempted to 
analyse, criticise or weigh the evi< ence. 
It has been contended by the non-ap¬ 
plicants that some of the evidence is un¬ 
reliable, ana the rest, even if believed, 
does not prove extortion. The evidence 
has, therefore, been gone into in this Court 
by Counsel on both sices at treat length. 
Tne learned Counsel for the Crown relied 
on P. Ws. Nos. 1 to 4, 7 to n and 14- 

It lppears from the evidence tl at, abort 
the beginning of October 1921, most of the 
cloth merchants of Katni Murwara entered 
ir,to an agreement not to sell foreign cloth 
till the 13th January 1922. These mer¬ 
chants have been referred to by witnesses 
as the Bizaz Committee. In meetings 
1 eld subsequently the peiioa dvring wl ich 
foreign cloth was not to be imported and 
sold was extended. The last of such meet¬ 
ings was on the 28th March 1922. The 
evic.en^e shows that a few merchants P- 
Ws. Nos. 1, 2, 3 ana 14, who refused to 
sign the new agreement, were threatened 
with picketing or were actually picketed 
and maae to sign the agreement. Some 
who had sold "foreign cloth were asked 
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to pay the amount o f profils realised by 
them from the siles plus j small, sum of 
Re. i or Rs. 5 by way of penalty. On 
their reais.il to pay the amount the}' were 
picketed till they paid up or consented to 
pay (P. Ws. Nos. 2, 7 and 14). The picketing 
consisteu in locating in front o the shops 
o f the uef uilting parties volunteers who 
by supplication ino.ucea the customers to 
turn away from the shops. The evidence 
shows that tlie picketing was directed 
by the Baziz Committee and was supervised 
by Hanmantrao. Hanmantrao ana Bliaiya- 
lol are not themselves deilers in cloth. 
Being educate 1 men they were taken as 
members of the Bazaz Committee and 
helped in recording its proceedings. It is 
probable that Hanmantrao was instru¬ 
mental in bringing the Committee in exist¬ 
ence. The evi’ence fails, in my opinion, 
to prove that Bhaiyalal acted otherwise 
than as the scribe of the Committee or ; that 
lie hau any substantial part inthe Commit¬ 
tee’s proceedings o’.‘ in the direction and 
supervision of the picketing. On the 
evidence, I do not think that a sufficient 
case lor taking security is maoe out against 
Bhaiyalal. The order 01 the Magistrate 
with regard to him must be confirm¬ 
ed. 

As regards the case against Hamnantrao 
the following contentions have to be con¬ 
sidered:— 

It is said that the picketing was the 
work o the Committee of which the persons 
pickled were t lemselves members anj, 
therefore, no extortion can be said to hove 
been committed against them. What was 
done in their case, it is contended, was 
what they had agreed should be done 
under certain circumstances. Tnis argu¬ 
ment can have no application to the cases 
where persons were compelle l to sign 
the fresh agreement by means of picketing. 
As to the realisations of fines it is clear 
that the original agreement did not pro¬ 
vide that the fines were to be realised by 
means of picketing and I do not think a 
mole of exaction of the fines subsequently 
de-idea upon by the Committee con be 
said to have been consented to by the 
memebers who had not actually agreed 
to iv. In any case, where the signature 
by way of assent to the subsequent agree¬ 
ment to extend the time was brought 
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about by picketing, no assent to the 
picketing for the realisation of the fines 
can be inferred. I am, therefore, of 
opinion that the action of Hanmantrao 
in getting the agreement signed and in 
realising fines by means of picketing was 
extortion within the meaning of section 
383, Indian Penal Code. 

It is next contended that, assuming that 
a few instances of extortion are proved, 
the non-applicants cannot be said to be 
habitually committing extortion. It is s? id 
that the words “by habit” and “habitually” 
means inclined by nature, and that section 
110 id), Criminal Procedure Code, refers 
to persons whose inclination by nature 
is such that they must commit a parti¬ 
cular offence and are, therefore, likely 
to be dangerous to society. It is said 
that persons like Ihe non-applicants who 
commit certain acts in the carrying out 
of a particular political object cannot 
be said to be habitually inclined to com¬ 
mit those acts a.nl, therefore, cannot be 
classed as persons dangerous to society. 

I do not think that the nirrow interpre¬ 
tation contended for by the non-applicant s 
Counsel si ould be put upon the words 
"by ]mbit ” or “habilurlly It woula be 
difficult lo prove "habit” in the sense 
of inclination by nature. The Legislature 
must be take a to have used the word 
“habit” as meaning persistence in doing 
an act, a. fact which is capable of proof 
by adducing evidence of the commission 
of a number of similar acts- " Habitually ” 
must in my opinion be taken to mean 

repeatedly or persistently. 

Reference is made to Hari Telang v. 
Queen-Empress ii) and it is contended 
chat section no is not applicable as ii can¬ 
not be saia that the non-applicantr are 
in the habit of committing extortion as 
individual members of the community for 
it was only during their employment 
by the Baziz Committee that they com¬ 
mitted the ac'-s ana not from any personal 
interest. It is also said that at the time 
t hat the non-applicants were called upon 
to give security picketing had ceased 
an l i: cannot be said that the habit was 
then con inline an! there was a likelihood 
of 1 he picketing being repeated. I am 

(1) 27 C. 781; 4 C. W. N. 531; 14 Ind. Dec. 

(H. S.) 5 *r. 
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not pressed by these arguments. It is 
not proved that the (movement against 
the sale of foreign cloth is dead and the 
Bazaz Committee had ceased to exist or 
that Hanmantrao lias severed His connec¬ 
tion with it. Picketing for the purpose 
o ':#preventing the sale of foreign cloth 
is not a thing which they non-applicant 
is intereste 1 in doing j| only so long as 
he is employe 1 by the Bazaz Committee. 
He may be likely to resort to it just as 
much out of personal inclination as 
by the direction of the Committee. The 
case Hari Telang v. Queen-Empress (1) 
is distinguishable. v; • 

The prosecution witnesses generelly 
admits that both the non-applicants are 
respectable persons ana held in esteem 
by the community for their unselfish 
services to the public. It is argueci that 
this shows that the non-applicants will 
not personally repeat the acts complained 
of. The non-applicant may be of unim¬ 
peachable respect a bilityand moral character 
but there is no guarantee that he will not 
repeat acts which, though prohibited by 
the law, he personally believes are neces¬ 
sary in the interests of liis country, vide 
1 is written statement. 

Picketing, in the circumstances referred 
to above, amounts 10 extortion. The num¬ 
ber of instances of extortion proved in 
this case is, in my opinion, sufficient to prove 
habit, that is, persistent use of picketing 
wnenever occasion for its use in the n on- 
applicant's opinion has arisen. 

I, therefore, set asiue the order of ti e 
Magistrate discharging Hanmantrao and 

direct the Magistrate to bin,- him over 
for the remaining period of the y e *r com¬ 
mencing from iith Sepl ember 1922, lie 
date when the Migistrjte should have 
passed the order unuer section 118. 

It has been urged that the Districf Ma¬ 
gistrate refused to move this Court against 
the Magistrate’s order of discharge 
and that this shows that it is not necessary 
to bind over the non-applicant. The Dis¬ 
trict Magistrate has not agreed with the 
reasons of the Magistrate but, so far as 
I can g ither, he has given no specific reasons 
for not proceeding further in the matter. 
I am, therefore, unable to attach that weight 
to his refusal waict it would h .ve been 
entitled to if accompanied by reasons. 


It will be open to the non-;.pp;ieant to 
move the District Magistrate in- or s' c 
tion 125, Criminal Procedure Co.e. I 
confirm the or a er of the Magistral* dis¬ 
charging Bhaiydal. 

c;.r.d. & W. c. A. Revision partly accept, d. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Criminal appeal 2 \o. 12.} op 1923. 

August 4, 19 3. 

Present :—Mr. Baker, Ofig. J. C., ?nd 

Mr. Halifax, A. J. C. 

D Ha Nliv KUIsBI — Accused — Appeleant 

vers us 

d EMPEROR —RfsponlEnt. 

Penal Code (Act XLV of i860), 5. 302— 
Murder by father of newly born illegitimate child 
—Mitigating circumstances — Sentence. 

In the murder of her newly born illegitimate 
child by a woman there are mitigating circum¬ 
stances sufficient to reduce the appropriate 
penalty of death very much below a sentence 
of transportation for life. 

Most of these circumstances apply, though cer¬ 
tainly in a less degree, to the case of the father 
of such a child, more especially where the mother 
is his own sister. 

Appeal against the finding ai d sen¬ 
tence of the Sessions Judge, Bhand ra, 
dated tie 28th Jure 1923, in Sessions 
Trial Isc. 9 of 1923. 

Mr. R. N. Padhye, for the Appellant. 

Mr. G. P. Dick, for the Crown. 

JUDGMENT.— If the evidence given in 
this case is to be believed, it proves the 
following facts. Kachii Kunbin, a wide w, 
aged about 23, gave birth to a live female 
child begotten on her by her biother, 
the appellant Dbania, whose age is iceord- 
ed as about 30. He was present at the 
birth of the child and immediately took 
hold of it and killed it by doubling it 
up and twisting it in his hands. We 
are not only unable to find any reason 
for doubting the truth of the consider¬ 
able bod> of evidence given in proof 
of these facts, but we find it impossible 
to disbelieve it. XI e conviction for mur¬ 
der must, therefore, be maintained. The 
m irder was certainly deliberate, and the 
intention to kill the child- as soon as it 
was born was probably formed some time 
before its birth, on the failure of the at¬ 
tempts to p ocu e an abortion which have 
been proved. 
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For this offence Dhania has been sen¬ 
tenced to death. It has invariably been 
held in all the Courts in India that in 
the murder 01 her newly burn illegitimate 
child by a woman theie are mitigating 
circumstances sufficient to reduce the ap¬ 
propriate penalty very much below a 
sentence oi transportation for life. With¬ 
out discussing the principles underlying 
and justifying that proposition, we think 
it can safely be said that most of them 
apply, though certainly in a less degree, 
to tie case of the father of such a child, 
more especially where tl e mother is his 
own sister. For these reasons we main¬ 
tain the conviction but alter the sentence 
by reducing it to one of transportation 

for life. 

a rt n Sentence reduced . 


MADRAS HIGH COURT, 

Criminal Revision Case No. 755 ov 

1922. 

Criminal Revision Petition No. 634 0i? 

19 22. 

Maron 2, 1923. 

.Present:— Mr. Justice Krishnan. 

In re GARAPaTI KOTAYYA and another 
--Accused — Petitioners. 

Penal Code (Act XL V of i860), 5. ^-Execu¬ 
tion of warrant after expiry of time fixed by Nazir 

Obstruction to Amin — Offence. 

An Amin who executes a warrant before the 
expiry of the time fixed by the Mimsif for its 
return but after the time given by the Nazir, 
acts in the proper discharge of his duty "'lthm 
the meaning of section 353 of the Penal Lode, 
since he derives his autuority to execute the 
warrant in virtue of his office fro.u the Court 
and the fact that the Nazir directs an earlier 
return, as a matter of office routine, does not affect 

the Amin's authority. . . v , 

Smbed Ali v. Emperor, 19 Ind. Las. 706, 
40 C. 849; 14 Cr. L. J. 274; 17 C. W. N. 94 L followed. 

.Petition, under sections 4 d 5 anu 439 
of tne Code of Criminal Prore u ure, 1898, 
praying tne High Court to revise an or u er 
of the Court of the Sub-Divisional Magis¬ 
trate, Ellore, in Criminal Appeal No. 
33 ot 192., preferred against an # or Q er 
of tne Court of tne Sub-Magistrate, Cnintala- 

padi, in C, C. No. 126 of 1921. 

(Messrs. P. N urayanamurthy and K. 
Kamanna, for the Petitioners. 

Mr. V. L. Elhiraj, for the Public Pro¬ 
secutor, for the Crown. . 

ORDJ&R.—Tne first point taken is that 
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the warrant had become time-expired 
when it was sought to be executed by the 
Amin, an a , therefore, he could not be 
treated as having acted in the proper cds- 
charge of his duty. The time fixed by the 
Munsif for the return of the warrant had, 
however, not expired; only the time given 
b> the Nazir had expired. The Amin 
derives his authority to execute the warrant 
in virtue of his office from the Court, that 
is, the Munsif. The Nazir could not and did 
not take away that power. He only cli- 
recte u an earlier return. as a matter of 
office routine and that did not affect the 
Amins authorilv. The same view is taken 
in Sabed Ali v. Emperor (1). Following 
that ruling I must overrule the first objec¬ 
tion. 

It is next argued that there is no evidence 
of any assault under section 353 * Indian 
Penal Code, against the first accused. The 
prosecution witnesses prove that the 
first accused left the place where 
the disturbance was ana came back 
with a stick in his hand, and, 
as they apprehended that he would 
attack "them, they disarmed him I think 
the evidence is enough to justify the in¬ 
ference of both the lower Courts that first 
accused on coming back to the scene armed 
with a stick, was making preparations 

to use criminal force to the Amin and the 
constables. T*.?t they apprehended such 
0 result is clear from the ev.dence and 
from their action in disarming him. Tne 
recon l ground also fails. As against second 
recused there is clear evidence tat he 
pushed the Amin and thus committed 

assault. 

Tne convictions under section 353, 
Inidan Penal Code, are correct ^nl are 

confirmed. ... , 

As reg rds the sentences, I am inclined 
to think that, in the circumstances of this 
case, considering that no serious violence 
was used, it is not necessary to give the 
accused rigorous * imprisonment. _ I set 
aside the sentences of two months' rigorous 
imprisonment passed on the accused ar.d 
substitute a fine of Rs. 5 ° against each 
of tte accused in default one monte s 
rigorous imprisonment. . . 

v N> v. Sentence modified. 

(i) 19 Ind. Cas. 706J 40 C. 849; 14 Cr. L., J. 
2741 17 C. W. N. 941 . . ; . 
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NAGPUR JUDICIAL COMMISSIONER'S 

COURT. 

dvn, Revision Iso. 3°3 of i 9 22 - 

June 16, 1923. 

Present: —Mr. Baker, J. C. 
KAMRUDDIN— Plaintiff—appl. cant 

versus 

Musammat INDRaNI— Defendant 

Respondent. 

Civil Procedure Code (Act V of 1908), s. 115—" 
—Suit cognizable by Small Cause Court Trial 
by Court under its ordinary powers—No 
objection to jurisdiction, cither in Trial or Appellate 
Court— Rvtsion— High Court, whether will interfere . 

Where a suit cognizable by a Court of Small 
Causes is tried by a Munsif under his ordinary juris¬ 
diction without objection to his jurisdiction, 
and the parties have had a full trial and an 
appeal to the District Judge without objection 
on the point of jurisdiction, the High Court 
will not interfere in revision, [p 770, col. 1.] 
Ram Lai v. Kabul Singh, 25 A. 135; A. W. N; 
(1902) 219, followed. . 

Surcsh Chunder Maitra v. Kristo Rangim Dost, 
21 C. 249; 10 Ind. Dec. (N. s.) 798, discussed and 

followed. 

Ramasamy Chettiar v. Orr, 26 M. 176; 12 M. 
L. J. 264, Kollipara Seetapaty v. Kankipaty 

Subbayya, 1 Ind. Cas. 543; 33 323; 20 M. D. 

J. 718; 6 M. D. T. 121 and Shankarbhai 

v. Somabhai. 25 B. 417; 3 Bom. D. R. 129, 
distinguished. 

Revision of the judgment and decree of 
the District Judge, Saugor, dated the 31st 
August 1922, in Civil Appeal !No. 49 of 1922. 
Mr. Ftda Hussain, for the Applicant. 
Dr. H. S. Gour, foi the IN on-Applicant. 

ORDER. —The facts of this case are 
exactly those discussed in Mu Ha's Civil 
Procedure Code, 6th Edition, at page 771, 
under O. XLVI, r. 7, Civil Procedure Code. 

A suit cognizable by a Court ot Small 
Causes has been tried by a Munsif under 
his ordinary jurisdiction without objection 
to his jurisdiction and a decree passed for 
plaintiff. The defendant appealed to the 
District Judge without any reference tothe 
question of jurisdiction. The District Judge 
reversed the decree of the Munsif and the 
plaintiff applies to this Court under section 
115, Civil Procedure Code, .for revision ?f 
the order of the District Jtidge. 

There are severa conflicting decisions of 
the High Courts on the subject. The Allah¬ 
abad High Court, in Ram Lai v .Kabul Singh 
(x), refused to interfere as the question 

‘ J I* 

• • v 9 't • «. • • • • 

(1) 2fl A; - 1351 A. W i N; <1902) 219. 

49 



of jurisdiction was not raised before the 
Small Cause Court. That case was the 
converse of the present case, as the case 
was tried as a Small Cause Court suit, 
when it was not so. The High Court held 
that parties should not be assisted to set 
aside decrees on points wlrch they did not 
raise before the Court which tried the matters 
in issue, and of which they gave no notice 

to the opposite party. 

The Calcutta Hgh Court took the same 
view in Suresh Chunder Maitra v. Kristo 
Rangim Deist (2) which was a case very 
similar to the present. The High Court 
held that both parties having submitted 
to tie jurisdiction of the ordinary Courts 
it was not competent- to either of them 
in second appeal to plead the want of juris¬ 
diction so as to render the proceedings 

taken in the suit void. 

A contrarv view was, however, taken 
bv the Madras High Court in Ramasamy 
Chettiar v. Orr (3), which is also a case 
similar tc the present. All the proceedings 
were set aside and the plaint returned 
foi presentation to the proper Court. 

In the Full Bench case of Kollipara Seeta- 
paty v. Kankipaty Subbay a (4), the Madras 
High Court while approving the decision 
in Ramasamy Chettiar v. Orr (3) set aside 
the decision of the Appellate Cour and 
restored that of the Munsif. It is not clear 
from the decision whether the Munsif 
in that case had Small Cause Court powers, 
bat as he was a District Munsif and the 
suit was only for Rs. 45 » presumably e 
had and this would appear from the refer¬ 
ence made in tlic judgment appro v- 
the Bombav case of Shankarbhai 
. Somabhai (5). In that case the 
jbordinate Judge who had Small 
ause Court jurisdiction tried a Small 
ause Court suit under his ordinary junsdic- 
on. It was held that the character of 
be suit was not altered by the mode in 
rhich the Subordinate Judge had exercised 
is jurisdiction and that his decree being 
nal was not appealable to the District 


) 21 C. 249: 10 Ind. Dec. (N. S.) 798. 

) 26 M. 176; 12 M. I#. J. 264. g 

) 1 Ind. Cas. 5431 33 & 3231 20 M. It- J. 7**\ 

l L. T. 121. _ 

25 B. 4x71 3 Bom. Iv E.; 12 9- 
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Court. This is not the case here. The 
Muiisit of Saugor had no jurisdiction to 
try the present suit wlich was of a Small 
Cause Court nature and valued at Rs. 4 >0. 

This distinguishes the present case from 
those in 33 Madras ai.d 25 Bombay 
[Kollipara Seetapaty v. Kankipaty Sub¬ 
bay a (4) and Shankarbhai v. Somabhai 
(5),] in which the decision of the 
lower Appellate Court was set aside 
and that of the Munsif restored, 
because he had jurisdiction to try the suit 
as a Small Cause suit although he did not 
exercise it. 

Having thus distinguished these two cases 
there remain 25 Allai.i l,..d, 21 Calu tla 
and26 Madr .s [Ram Lai v. Kabul Singh (i), 
Suresh Chunder Maitra v. Knsto Rangini 
Dasi (2) and Ramasamy Chettiar v. On (3).] 
In all these cases the Munsif exercised a 
jurisdiction which was not vested in him 
by law. In the Allahabad case which is 
the converse of the present case the Munsif 
tried the case as a Small Cause Court suit 
when it was not so. Presumably, the 
Munsif could have tried it under his ordi¬ 
nary jurisdiction, and, under the Bombay 
ruling above quoted, the character of the 
suit could not have been altered by the 
mode in which he exercised his jurisdiction. 
There was no first appeal in that suit 
and the High Court refused to interfere 
in revision for reasons above given. 

The facts in the 21 Calcutta-. ; n d 26 
Madras cases [Suresh Chunder Maitra 
v. Knsto Rangmt Dasi (2) and Ramasamy 
Chettiar v. On (3)] a r e the same as 
the present case. I may say that the ques¬ 
tion of setting aside the decree of the lowir 
Appellate Court and restoring that of the 
Munsif does not, in my opinion, arise in the 
present case, because the cases in which 
that course was followed were cases in which 
the hirst Court had jurisdiction to try the 
suit although it failed to exercise it. 

In the present case the Munsif had no 
jurisdiction t 0 try the suit and the question 
is, therefore, whether I should decline to 
interfere on the ground, ihat the parties 
have submitted to the jurisdiction of the 
ordinary Courts, which is the view taken 
by the Calcutta and Allahabad High Courts, 
or whether the whole of the proceedings 
should be set aside and the plaint returned 


Um 

for presentation to the proper Court as was 
done in 26 M rr s [Ramasamy Chettiar v. 
On (3)]. Thereis no rulirg of the Bombay 
High Court exactly on the point in issue,as I 
have already explained, and the balance of 

authority is in favour of the former course, 
the latter view being taken by the Madras 
High Court alone. 

I11 this case the parties have had a full 
trial before the Munsif and an appeal to 
the District Judge without objection on 
the point of his jurisdiction, and I res¬ 
pectfully agree with the view of the Allah¬ 
abad and Calcutta High Courts. I, there¬ 
fore, decline to interfere and dismiss the 
application with costs, 
w. c. a. Application dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civie appeals Nos. 278 and 332 

of 1922. 

May 28,1923. 

Present: —Mr. Wazii Hasan, A. J. C. 
RAM IsATH and another—Defendants 

—Appeeeants 


versus 

RAM HARAKH and others— 
Peaintiffs—Respondents. • 

Hindu Law—Legal necessity—Recitals in a 
deed, value of—Onus on creditor. 

The creditor of a member of a joint Hindu 
family must prove facts which embody the. re¬ 
presentations of the alleged needs of the family 
estate and the motives influencing the immediate 
loan. This onus is not discharged by merely 
relying on the recitals contained in a deed. A 
redtal is not a substitute for evidence of the 
facts which a creditor must prove, [p. 773, coL 1.] 

Sahu Ram Chandra v. Bhup Singh, 39 Ind. 
Cas. 280; 44 I. A. 126; 21 C. W. N. 698; 1 P. E. 
W. 557J 15 -A. L. J. 437; *9 Bom. E. R. 498; 26 
C. E. J. xj 33 M. E. J. 14I (19x7) M. W. N. 439; 

22 M. E. T. 22; 6 E. W. 2131 39 A. 437 (P. C.)j 

Hunoomanpersaud Panday v. Babooee Munraj 
Koonweree, 6 M. I. A. 393 at p. 420; 18 W. R. 8 i«j 
Sevestre 233*1; 2 Suth. P. C. J. 29; 1 Sar. P. C. 
J. 5521 X9 E. R. 147 (P. C.)j Brii Lai v. Inda 
Kunuar, 23 Ind. Cas. 715; 36 A. 187; 26 M. E. 
J. 442; x 8 C. W. N. 649; (X914) M. W. N. 4051 
12 A. L. J. 495; X5 M. L. T. 393; x 6 Bom. E. 
R. 352; 1 E. W. 794 19 C. E. J. 479 (P- C.j, and 
Nanda Lai v. Jagat Kishort A charjya, 

36 End. Cas. 420; 44 C. 186 at p. 196; 20 

M. E. T. 335; 31 M. L. J- 563; (I9i6) t 2 W. W. N. 
336; 4 , I. W. 458; 18 Fein. E. R. 8 C 8 ; 14 A . E. Ji 
1x03; 24 C. E. J. 487J 1 P. L. W. i; 21 U W; 
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Ns 2251 10 Bur. h. T. X77; 43 I. A - 2 49 O'- c 0 . rc * 
fcrred to and relied upon. . • . 

Appeal against a decree of the Distric 

Judge, Rae Bareli,dated the 31st July 19 2 f> 

reversing that of the Munsif, Partapgarh, 

dated the 30th June 1921. 

Mr. Alt Mohammad , for the Appellants. 

Mr. Radha Kishen , for the Respondents. 

r 

JUDGMENT.— The iaets are as follows:— 
Rajapal Singh, defendant No. 1, is a member 
of a joint Hindu family consisting of his 
father, his sons, bis brother and his brother s 
sons. All these persons aie defendants 
to the suit out of which these appeals have 
arisen. On the 31st October 1907 he exe¬ 
cuted a deed of mortgage in favour of 
the plaintiff's father for a sum of Rs. 150 
carrying interest at the rate of 2 per cent, 
per mensem. This suit is brought for 
the purpose of enforcing that mortgage 
by sale of the mortgaged property. The 
other defendants are prior and subsequent 
transferees of the property in suit. The 
suit was dismissed by the Court <j 1 first 
instance but on appeal the District Judge 
has reversed the decree of the Court of 
first instance and decreed the suit. This 
is an appeal from the last-mentioned de¬ 
cree. In the decree of the 1 iwer Appellate 
Court the plaintiff's costs of both the Courts 
are directed to be paid by the defendants. 
Amongst these defendants are included 
defendants Nos. 4 and 5, who were impleaded 
as prior mortgagees. Appeal No. 278 

is by them and the only ground urged before 
me to-day by tie learned Pleadei for the 
appellants is the question of costs. The 
learned Pleader for the respondents 

accepts the invalidity of the objection 
by the appellants as against the decision 
of the Court below in the matter of costs. 
That appeal will, therefore, be allowed and 
the appellants will be discharged from 
any liability to pay the costs of any other 
party to the suit. I am not prepared 
to go further than that and award costs 
to the appellants as against the other 
parties. 

The property mortgaged is admittedlj' 
the joint family property and the decree 
with which I am now concerned raises 
the question as to whether the loan foi 
the security of which the mortgage was 
executed or any part of it, was incurred 




b> Rajapal Singh for legal necessity. The 
details of the entire sum of Rs. 150 uiay 
be gathered from the deed of mortgage 

to be as follows:— 

(1) To meet the expenditure 01 the 

suit in yz Ram Singh v. Kandha Singh 
in the Court of the Subordinate Judge 

of Partabgarh..Rs. 25; 

(2) Price of grain seed taken from the 

mortgagee for the purpose of the cultivation 
of the strand khudkasht of Ram Singh, the 

father of the executant . ...Rs. 50O, 

(3) Taken in cash on the date of the 

execution of the land for the purpose of 
paying tie Pleadei's fee in tle case men¬ 
tioned above. Rs. 75* . . 

It was admitted that the defendant 

No. 1 had paid Rs. 300 through Cbandra- 

pal Singh, defendant No. 7. who is a subse¬ 
quent transferee, as stated before, to the 
plaintiffs towards the debt due under the 
bond in suit (vide paragraph 7 of the plaint) 
and it is common ground between he 
parties that this payment was made 011 
the 14th October 1916. The plaintiffs 
have given credit for this amount to the 

mortgagee. 

As to the first item, the Court of first 
instance held that no legal necessity with 
reference to it was established and it de¬ 
clined to treat the recital in the deed as 
sufficient evidence of legal necessity in 
the particular circumstances of this case. 
As regards the second item, that Court 
came to the conclusion that a sum of Rs. 60 
out of Rs. 75 was for legal necessity as 
having been paid to the Pleadei in the 
case mentioned in the deed towards the 
payment of his fee. As regards the thud 
item, that Court held that there was no 
reliable evidence aliunde the deed to 
prove that* that amount was taken for 
the purposes mentioned in the deed. In 
cone usion, it 1 eld that the only part of the 
money borrowed under the mortgage in 
suit was the sum of Rs. 60 paid to the 
Pleader in the case which is mentioned 
in the document. But in view of the fact 
that the plaintiffs had already received 
a sum of Rs. 300 towards the satisfaction 
of the debt in suit which amount was more 
than w^as validly binding on the family 
property it dismissed the plaintiffs suit 
altogether The plaintiffs appealed to the 
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Court of the District Judge of Rae Bareli. 
That Court has held that the whole cf the 
amount borrowed under the moitgage in 
suit was for legal necessity. 

As regards item No. i, that is, the 
sum oi Rs. 25. I am of opinion that the 
finding of the lower Appellate Court that 
it was borrowed foi legal necessity is correct. 
Exhibit 2 is the plaint of the suit mentioned 
in the document. It was filed on the 25th 
June 1907 and the recital in the mortgage- 
deed is that this item was borrowed on 
the 23rd June 1907* It is, therefore, reason¬ 
ably probable that this sum of Rs. 25 
was borrowed for the purpose of the suit 
which began by the plaint of the 25th 
June 1907 and the recital contained in 
the deed with reference to th s sum is 
true. 

As regards item No. 2 it is admitted be¬ 
fore me that the sum of Rs. 6o, borrowed 
for the object of paying tie Pleader’s fee, 
was borrowed for legal necessity and, there¬ 
fore, it is effective as against the family 
property. But it is contended that there 
is no evidence outside the recital in the 
deed in suit to prove legal necessity with 
reference to the remaining sum of 
Rs. 15. 

A# regards the third item of Rs. 50, 
it i» contended that, apart from therecitals, 
there Is no evidence whatsoever to justify* 
the finding that this sum represents the 
p ice of grain seed utilised in the culti¬ 
vation of the family $ >y and khudkasht 
lands. The decision of the learned District 
Judge in respect of the two points just 
now mentioned is exclusively based oa 
the recitals contained in the deed. The 
learned Pleader for the plaintiffs-respond- 
ents attempted to support the finding 
with reference to the evidence of a witness 
as well. That witness is Chandrapal Singh 
(P. W. No. 2). Tue Court of first instance 
rejected his evidence on this part of the 
case as unreliable and gave excellent 
reasons for doing so. The judgment of 
the learned District Judge makes no refer¬ 
ence to that evidence except in the sen¬ 
tence: “ The story 0 f accounting f 0 r the 

grain debts, whether true or not, does 
not affect the question of the grain purchased 
for sowing sir and khudkasht as set forth 

in the recital of the mortgage-deed.” The 
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story referred to in this quotation is the 
one much was narrated by the witness 
Chandarpal Singh. The Court of first in- 
stance disbelieved this story and the in¬ 
ference from the observation of the learned 
District Judfee is, that he was not prepared 
to believe it either. I must, therefore, 
not allow that evidence to be used in 
second appeal before me. 

The point of law in which this appeal 
resolves itself is this:—Has the lower Ap¬ 
pellate Court properly applied the rule 
of law all owing the recitals in the deed 
of mortgage to b e used as evidence against 
the other members of the family ? I n 
tl e case of Sahu Ram Chandra v. Bhup 
bingh (1) Lord Shaw made the following 
observation m respect of the powers of 
tie manager and head of a joint family 
with regard to the joint family property:*— 
"Tie principle i n r c -gaid to this is analo¬ 
gous to that 01 the pcwer vested in the 
head of a leligious endowment or muth 
or of the guardian ol an infant family. In 
all of the cases where it can be established 
that the estate itself that is under adminis¬ 
tration demanded, 01 the family interest 
justified, tie expenditure, tl en those 
entitled to the estate are bound by the 

transaction. On the question of tie onus 
of proof, lis I^oidship quoted the following 
passage from the judgment 0 f told Justice 
Knight-Bruce from the well known case 
of Hunoomanfersaud Panday v. Babooet 
Munraj Koonweree (2):--"The presumption 
proper to be made will vary with circum¬ 
stances and must be regulated by and 
dependent on them. Thus, where the mort¬ 
gagee himself, with whom the transaction took 

place, is setting up a charge i n his favour 
made by one whose title t 0 alienate he neces¬ 
sarily knew to be limited and qualified he 
may be reasonably expected t 0 allege and 
prove facts presumably better known to hi A 


„ V ' 39 ma. Las. 280; 44 I. A. 126; 21 C. W. Ki 
1 J* W. 557; 15 A. L . J. 4371 19 , om. 1 ^ 
R. 498; 26 C. I,. J. ij 33 M. h . J . 14/ (19x7) Mt 
W. N. 439 ; 22 M. h. T. 221 6 h. W. 2131 39 A. 437 

(2) 6 M. I. A. 393 at p. 4201 18 W. R. 8 int • 

Serestxe 253*; 2 Svth. P. C. 1. 29; 1 Sar. Vi CrtS 
3321 19 B. R. 147 (P, C .)< ' 
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than to the infant heir, namely, those tacts, 
which embody the representati >us made 
to Hm of the alleged needs of the estate 
and the motives influencing his immediate 
loan/ 1 

The rule of law, tlerefore, is that the 
creditor must prove facts which embody 
the representations of the alleged needs 
of the estate and the motives influencing 
the immediate loan. The question in this 
case is:—"Has this onus been discharged 
by merely reading the recitals in the deed 
i,i suit?*' Iam clearly of opinion that a 
recital is not a substitute for evidence 
of the facts which a creditor must prove 
under the dictum of Lord Justice Knight - 
Bruce quoted above. If it were not so, 
the principle A the protection of the joint 
family property enunciated by the Mitak- 
sbara will become whclly illusory ior it 
will be always possible for a creditor to 
prepare the deed charging the family prop¬ 
erty in a manner so as to make it contain 
both the representations and the motives 
influencing the loan and thereby be en¬ 
titled to the verdict of having discharged 
the onus that the law placed on him. In 
the case of Brtj Lai v. Inda Kunwar (3) 
IVir. Ameer Ali, in delivering the judgment 
of their Lordships of the Privy Council, 
madetl e following observation:—"The onus 
of supporting a sale from a Hindu widow 
is undoubtedly on tie purchaser. In the 
present case the appellant has adduced 
no evidence to prove legal necessity as 
would bind the husband's estate. He has 
relied simply on the recitals in the schedule 
attached to the sale-deed. Recitals in 
mortgages or deeds of sale with regard 
to the existence of necessity for the aliena¬ 
tion have never been treated as evidence 
by themselves of the fact. And it has 
been repeatedly pointed out by this Board 
that to substantiate the allegation there 
must be some evidence aliunde." At the 
best, such recitals may serve as an aid 
in the determination of the ques¬ 
tion of legal necessity provided that there 
are circumstances or direct evidence aliunde 


(3) 23 Indi Caa. 7151 36 A. 1871 26 M. L. J. 

44*; 18 C. W. N. 649J (1914) M - W. N; 4031 12 
A. L. J. 4951 *5 M* I* Ti 3931 16 Bonn I*Rj,35»j 

1 h Wi 7941 *9 CtZfeJi 4*9 (£« ££< 
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the deed in suit supporting the truth of 
the recitals. In cases where "time goes 
by, ana all the original parties 1o the trans¬ 
action and all those who could have given 
evidence on the relevant points have grown 
old or passed away, a iecital consistent 
with the probability and circumctances 
of the case, assumes greater importance, 
and cannot lightly be set aside:" 
per Lord Buckmaster in the case 
of Nanda Lai v. Jagat Kishore Acharjya 
Chowdhun (4). No party can be asked 
to prove the impossible, and when proof 
of the facts justifying legal necessity or re¬ 
presentations in respect of such a necessiy 
has become impossible by lapse of time the 
recitals will be sufficient evidence to support 
the deed provided that there are independent 
circumstances which are such as would 
justify a reasonable belief in the truth 
of the recital. 

In the present case the only reason pointed 
out is that the mortgagee is dead. That, 
in my T opinion, is not enough to attract 
the application of the rule laid down by 
Lord Buckmaster in the case just now’ 
referred to. Not only that there is no 
justification for a presumption tl at no 
direct evidence bearing on the transaction 
in question is available but, on the other 
hand, the pU intiff adduced direct evidence in 
support of their case but it has been disbeliev¬ 
ed. If tie plaintiffs have a money-lending 
business, which they seem to have, they 
should presumably be possessed also of 
account-books relating to the business. 
No such account-book has been produced 
nor any explanation given as to tl eir non- 
production. I am, tl erefore, of opinion 
that the plaintiffs have failed to prove that 
the sums of Rs. 15 <?nd Rs. 50 were borrowed 
for legal necessity. I also agree with the 
Court of first instance that, inasmuch as 
the plaintiffs have received a su m of Rs. 300 
towards the discharge of the debt in suit,. 
and as that sum is more than what will 
be due to them in respect of the loan of 
the two items of Rs. 25 and Rs. 60, that 
is, Rs. 85 in all, together with the 

(4) 36 Ind. Cas. 420; 44 C. 186 at p. 1961 20, 

M. L.T. 335 ; 3 i M. L. J. 563J (1916) 2 M. W. N* 
336; 4 L. W. 458; 18 Bom. L. R. 868;| 14 A. L 
J. 1103; 24 C. L. J; 487; x P. L. W. 1; 2i C.JW 

N. 3*41 *0 Bar 1 In T» 177 L. 4 * li At c ’)f 
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interest at tie rate of 2 per cent, 
per mensem from the date of the 
execution of the deed in suit to the 
date of the payment of the sum of Rs. 300 
they are entitjed to no decree in this suit. 
The result is that the appeal is allowed 
the decree of the lower Appellate Court 
is set aside and that of the Court of first 
instance restored. The plaintiffs will bear 
the costs incurred by the defendants 
Nos. 1, 2, 8, 9, to, 11 and 14 in all the 
Courts. 

o. h. Appeal a llowe.l. 




persons who are not members of the acquirer's 
Jamily. [p. 777, col. I.] 

By the "'gains of science " is meant the special 
training for a particular profession which is the 
immediate source of the gains, and not the general 
elementary training which is the stepping stone 
to the acquisition of all science, [p.777, coL x.] 

There is no authority in the Mitakshara for the 
contention that acquisitions made personally 
and without the aid of joint funds by a member 
of a joint family, who received an ordinary educa¬ 
tion suitable to his position as a member of the 
family to which he belonged, should in law be 
regarded as partible and not as his self-acquired 
property, [p. 777, col X.] 

Melharam Ramrahhiomal v. Rtwachand Ram - 
rakhiomal, 44 Ind. Cas. 269; 45 C. 666; 22 C. W; 
N. 3771 4 P. L. W. 197; 34 M b. J. 3271 7 L. W| 
3611 23 M. It . T. 2i8j 16 A. It. J. 2811 27 C. 1 0 Ja 
3451 20 Bom. L. R. 566; (1918) M. W. N. 3871 12 
S. it. R. 1161 45 I. A ; 41 (P; C). relied on. 


LAHORE HIGH COURT. 

First Civil Appeal No. 871 of 1919. 

January 17, 1923. 

Pretent :—'Mr. Justice Scott-Smith and 
Mr. Justice Moti Sagar. 
Mnsammat UTTAM DEVI— Defendant 

—Appellant 

versus 

DINA NATH— Plaintiff, and The 
ALLIANCE BANK of SIMLa, LTD — 
Defendant — Respondents. 

Court-Fees Act ( VII 0/1870), Sch. 11 , Arti 
17 (yi )—Suit for declaration that plaintiff is entitled 
to a certain deposit in a Bank — Appeal — Court- 
fee payable—Hindu Law — Joint family — Parti¬ 
tion—Separate acquisition of member —“ Gains of 
science * , what are. 

Plaintiff obtained a decree declaring that he was 
entitled to a certain sum lying in deposit with a 
Bank and directing the Bank to pay the amount 
to him. Defendant appealed and stamped the 
memorandum of appeal with a Rs. 10 stamp under 
Art. 17 (vi) of Schedule II to the Court-Fees Act; 

Held, tn it the memorandum of appeal was 
correctly stamped. 

Kirpal Singh v. Sant Singh , 13 Ind. Cas. 
3051 71 P. R. X911J 30 P- L. R. 1912; 205 P. W, 
R. 19H, followed; 

The acquisition of a distinct property by a 
member of ' an undivided Hindu family without 
the aid of joint family funds, is his self-acquired 
property, and is not subject to partition, [p. 778, 

col. 2.] 

Lahshntan Mayaram v. Jamnabai, 6 B. 225; 
6 Ind. Jut. 3691 3 Ind. Dec. (N. S ) 608, relied on. 

Under Hindu Law the ordinary gains of science 
are divisible when such science has been imparted 
at the fam ly expense a:?d acquired wh 1 c receiving 
* family ^maintenance jibut it is otherwise wiuoi 

4JM 0 *M U«n taptrtcfl a* Hit «p tsmot 


First appeal from ? decree of the Senior 
Subordinate Judge, Simla, dated the iotb 
April 1919. 

Lala Badri Das, R. B., and Lala Bal- 
vant Rai, for the Appellant. 

Mr. B. N. Kapur , for Mr. Jai Gopal Sethi, 
and Diwan Mehr Chand > for the Respond¬ 
ents. 

JUDGMENT.— This is a first appeal 
from the order of the Senior Subordinate 
Judge, Simla, declaring Dina Nath, plain¬ 
tiff-respondent, to be entitled to Rs. 10,000 
deposited by his deceased uncle, Sham Lai, 
in the Alliance Bank of S'mla, together 
with interest, and directing the said Bank 
to pay the total amount due, found tj be 
Rs. 12,310-8-4 on the date of the decree, 
to the’plaintiff. Musammat Uttam Devi, 
defendant-appellant, is the widow, of Sham 
Lai, deceased. 

, i n ter appeal she asks that the declaratoiy 
decree to the effect that the money belongs 
to the plaintiff be set aside. She has not 
appealed against that part of the decree 
which directs the Bank to pay the sum 
found due to the plaintiff. She has stamp¬ 
ed the memorandum of appeal with Rs. io 
stamp only, and a preliminary objection 
has been raised by Counsel for the plaintiff- 
respondent to the effect that the appaff 
is insufficiently stamped. It is contended 
that it should have been stomped. valorem 
op the amount found to be due. Bala 
Badri Das on behalf of the appellant con¬ 
tends,-on the A other hand.ithat.there m 

nec^ty fpt ***>*, » #<• - 
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first instance to pay Court-fees on the amount 
alleged to be due by the Bank and that it 
would have been sufficient for him to sue 
for a declaration that the money was due 
to him, and not to Musammat Uttam 
Devi. It is pointed out that the Bank 
was perfectly willing to pay the amount 
to any one adjudged by the Court to be 
entitled thereto. He also points out that 
all that the widow now wants is that the 
decree declaring the plaintiff to be entitled 
to the money should be set aside. He refers 

to Klrpal Singh v. Sant Singh (i). 

In that case the plaintiffs, two members 
of a joint Hindu family, sued defendant 
for recovery of Rs. 17,000 principal and 
Rs. 5,585 interest due on a bond in which 
the above plaintiffs alone were named as 
obligees. Defendant admitted execution 
of the bond and liability thereunder, 
but pleaded that the money was due to all 
the members of the joint family and also 
that he paid the other members of the 
family Rs. 10,400 on account. The First 
Court held that the other members of the 
joint family were not necessary parties 
and payments made to them need not be 
accounted for by plaintiffs and decreed ti e 
whole amount claimed. Defendant ap¬ 
pealed to the Chief Court o; a Rs. 10 Court- 
fee stamp alleging that the value for pur¬ 
poses of Court-fees could not be deter¬ 
mined. It was held that, as regards the 
claim to have the decree of the First Court 
reduced by the payments amounting to 
Rs. 10,400, the appellant must pay ad 
valorem duty, but as regards the claim for 
a declaration as to who was entitled to 
receive the balance due, a Rs. 10 stamp 
was sufficiert under Art. 17 VT, Sche¬ 
dule II, Court-Fees Act, In our opinion, 
though the facts are somewhat different 
from the present case, this authority is 
in point and the appellant, considering 
the nature of the appeal, has paid a sufficient 
Court-fee stamp.' We, therefore, over¬ 
rule the preliminary objection. 

Jr? The plaintiff based his claim on tl e alle¬ 
gation tt at 1 e and 1 is uncle were members 
of a joint Hindu family and that his uncle 
adopted him as his son some thirty years 
before suit. He further alleged that the 

(i)®i3lInd.CCas. 3051 7* P.-It* 19x11 3 ° A. 
r. 19x21 203 Pt Wi R; 19x1a 


deposits made by D«Ja Sham Dal were 
made bv him as a manager of the joint 
Hindu family <>u t of the joint funds and that, 
therefore, he was entitled to the deposits 
as the surviving male m tuber of the fam ly 
and also on account of his adoption by 
Dale Sham Dal. the widow being entitled 
to maintenance only. It should be noted 
that the deposits were made by Uala 
Sham Dal in the Bank jointly in his owp 
name and that of Musammat Uttam Devi, 
and were payable to either or to the sur¬ 
vivor. Having regard to this, the Bank 
lefused to pay the deposits, after the death 
of Sham Dal, to the plaintiff. The learned 
Subordinate Judge has held that Lala 
Sham Dal and the plaintiff were members 
of a joint Hindu fanrly, and that plaintiff 
was adopted by I*ila Sham I*al, and furthei 
that Lala Sham Dal did not, by making 
the deposits in tl e joint names of himself 
and bis wife, intend to make a gift of the 
money to Musammat Uttam Devi. 

These findings are travelsed by Musam¬ 
mat Uttam Devi in her appeal. Lala 
Sham Lai was in Government service; 
and at the time of his death, on the 13th 
June 1914, was a Tahsildar under tie 
Punjab Government. Dina Nath, the plaint- 
tiff, was living with his father-in-law m 
Dudhiana and was carrying on mone>- 
lending business there. He and his uncle 
were, therefore, living apart, and there 
was no comm nsality, and there would, 
therefore, be no strong presumption that 
they were joint. It was probably on this 
account that the onus of proving that they 

were members of a joint Hindu family 
was placed upon the plaintiff. 

The learned Subordinate Judge has 
referred to the evidence, oral and docu¬ 
mentary, at great length and it is not 
necessary for us to do the same. Counsel 
for the appellants has relied strongly upon 

the following facts 

(1) that D la Sham Dal built himself 

a house at bis own expense at Solan on 
the Simla Hills; 

(2) that Dina Nath carried on a 
money-lending business at Ludhiana, and 

(3) that uncle and nephew lived apart. 

Having regard to the fact that Lala 
Sham Dal was in Government eC *P lo y 

and constantly had to move frbout, there 
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,#s nothins: very remarkable in the fact 
that his nephew (the plaintiff) did not 
live with him but preferred to live with 
his father-in-law. Lain Sham Lai enjoyed 
a separate income by reason of bis official 
position, and the mere fact that he used 
a part of that in building: a house at Solan 
would not go very far to show that le 
and his nephew were not members of a joint 
Hindu family. Similarly, we do not attach 
any importance to the fact that Din? Nath 
carried on a separate money-lending business 
at Ludhiana. There is ample evidence 
on the record to show that the uncle and 
nephew were on the most affectionate 
terms and that Lai a Sham Lai get his 
nephew married. The letters referred to 
by the learned Subordinate Judge in his 
judgment at pages 64 and 65 of paper- 
book “A,” (tie original paper book) 
are. very strong evidence in support of the 
plaintiff's contention that he and Lala 
Sham Lai formed a joint Hindu family. 
It is unnecessary for us to refer in detail 
to these letters. We agree with the learned 
Subordinate Judge that they show in a 
most conclusive manner that the uncle 
and nephew were joint. 

The second point is, whether it is proved 
that Lala Sham Lai adopted Dina Nath 
as his son. As to this the learned Sub¬ 
ordinate Judge says : “I find but with less 
certainty that plaintiff was adopted by 
Lala Sham Lai. " There is no direct 
evidence of theadopti >n. The only evidence 
really is that of Rai Sansar Chand and of 
Bawa Sant Singh as to statements made 
by L?la Sham Lai to the effect that he had 
adopted Dina Nath. We think that it 
would be unsafe, merely on this evidence, 
to hold the adoption proved, especially 
in view ol the fact that in none of the corres¬ 
pondence which passed between the uncle 
and the nephew did Lala Si am Lai refer 
t) Dina Nath as his son ; noi did he refer 
to his wife as the mother c.f Dina Nath ; 
on the contrary, he referred to her as his 
aunt. Moreover, Dina Nath was the only 
other member of the family and, theiefore. 
Sham Lai’s heir and there was no necessity 
to adopt him. We have no hesitation in 
holding that the alleged adoption is not 
proved. 

-The history of the deposits in suit is 


(1923 

given by the learned Subordinate Judge 
in his judgment at pages 67 and 68 of paper- 
book "A". The account of Sham Lai 
with the Bank of Upper India will be four d 
in the supplementary paper-book " B ” 
at page 74 et seq. This shows that the 
account began in April 1892. In October 
1896 tl e credit side of the account totalled 
Rs. 3 * 338 - 11 - 8 , and the debit side 
Rs. 1,136-2-7. In December 1898 the 
credits totalled Rs. 8,447, and the debits 
Rs. 1,136 ; in other words, there was a 
credit balance in Sham Lai's favour ex¬ 
ceeding Rs. 7,300. In 1900 he made a 
further deposit of Rs. 500 and in May 
1901 he deposited Rs. 1,000 and adding 
interest thereto there was a credit balance 
in his favour of Rs. 10,000 in July 1902. 
Brom that time on, the account remained 
about the same and on the 2nd of January 
1914, Rs. 10,000 was transferred to Sham 
Lai's floating account. On the 8th ol Janu¬ 
ary 1914 he paid Rs. 10,000 by means 
of a cheque into the Alliance Bank of Simla 
and ordered it to be deposited in two ac¬ 
counts in the joint names of himself and 
of his wife. These are the deposits in dis¬ 
pute in the suit. It is admitted that Lala 
Jai Gopal, the father of Sham Ial, and 
the grandfather of Dina Nath, did not die 
until the year 1900. There is no presump¬ 
tion, much less proof, that during Jai Gopal’s 
lifetime L; la Sham Lai was manager of 
the joint family or that he was able to handle 
the family money. There can be no pre¬ 
sumption, in our opinion, that the deposits 
made by him dining his father's lifetime 
in the Bank of Upper India were made 
out of the joint family money. After his 
•father's death he may very well have 
added to his deposits out of his official 
income. He a 1 ways kept this account sepa¬ 
rate and did not carry the amounts to his 
credit to the credit of the joint family 
funds. In Lakshman Mayarant v. Jatnna - 
bat (2) it was held that the acquisition 
of a distinct properly' by a member of an 
undivided Hindu family without the aid 
of joint funds is his self-acquired prop¬ 
erty, and is not subject to partition. 
Hindu Law texts regarding g?ins of science 

6 B. t Ind. Jur. 369: 3 lad. Dec. (v, s.) 
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established it as a rule of Hindu Law that 
the ordinary gains of science are divisible, 
when such science has been imparted at 
the family expense, and acquired wHle 
receiving a family maintenance; but that 
it is otherwise when the science has been 
imparted at the expense of persons who are 
not members of the acquirer's family. 
When the Hindu texts speak of the “ gain 
of science, ” they intend the special train¬ 
ing for a particular profession which is tie 
immediate source of the gains, and not the 
general elementary education which is the 
stepping stone to the acquisition of all 
science. Consequently, the property ac¬ 
quired by a Subordinate Judge who had 
received elementary education at the family 
expense, but a knowledge of law and judi¬ 
cial practice without such aid, is imparti¬ 
ble. Now, in the present case there is no 
contention that L?la Sham Lai was specially 
educated at the family expense or that 
he received any different education 
from his brother, Sukhram Das, who 
was a Subordinate Government official. 
In accordance, therefore, with the 4 Bom¬ 
bay rul in? [Lakshman Mayaram v. 
Jamnabai (2)], we hold that Sham Lal’s 
acquisitirn, which he made as a Govern¬ 
ment servant, and which he kept quite 
separate from the joint family funds, 
is impartible and that he could deal with it 
as he chose. Similarly, in Metliaram Ram - 
rakhiomal v. Rswachand Ramrakhiomal 
( 3 ), it was held that there is no authority 
in the Mitr.kshara for the contention that 
the gains made personally, and without 
the aid of the joint funds, by a member 
of a joint family, wdio received an ordinary 
education suitable to bis position as a 
member of the family to which he belonger , 
should in law be regarded as partible, and 
not as his self-acquired property. We, 
therefore, hold that the deposits in question 
were tbe self-acquired property of I/da 
Sham Lai and cannot be regarded as joint 
family property. He was, therefore, autho¬ 
rised to deal with them as he thought fit 
and we see no reason to doubt that, at.the 
time when he made these deposits in the 


Alliance Bank of Simla in the‘joint names 
of himself and of his wife, and made them 
payable to either or to the survivor, he 
intended that they should be a provision 
for his widow in ease lie died. We, there- 
foie, bold that tbe plaintiff is not entitled 
to these deposits but that Musatnmat 
UttanTDevi is so entitled. We, therefore 
accept the appeal and set aside as much 
of the lower Court’s decree jis declares 
plaintiff to be entitled to the amount of the 
deposits in suit with interest, and ive direct 
that the plaintiff should pay Musammat 
Uttam Devi’s costs in both the Couits 

Z. K. 

Appeal aoeepted. 


4 4 T In j£ C® 9 * 45 C. 666! 22 C. W. N. 
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ALLAHABAD HIGH COURT. 

Second Civil appeals Nos. 1636 
of 1921 and 237 of 1922 
April 26, 1923. 

Present:—Mi. Justice Daniels 

BABU LAL—Plaintiff—Appellant 

versus 

The MUNICIPAL BOARD 
bARRUKHABAD, AND ANOTHER— 

Defendants—Respondents 

U. P. Municipalities Act 111 of roi<w 

180, 184— Building, construction of, with sanction— 
Power of Municipality to order demnliu 
•'Estoppel/' meaning of. demolition— 

A Municipal Board is not debarred from taWna 

' estoppel nsed m section 18. fa not conwS 

sssKsasiB* ® 

Iny sanction nndSr the 

[p. 778, col. 2 .] tile precedm « sections. 

sat 

the 2 nd August . 19211 '> f\ 1 . r 
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BABU tiX v. MUWICIPAt BOARD, BARRUXHABAD. 


Dr. K. N. Katju, for the Appellant. 

Dr. S. N. Sen and Mr. Baleshwari Prasad, 
for the Respondents. 

JUDGMENT.—These two connected 

appeals raise a question whether a Municipal 
Board has power,under section 267 of the 
U. P. Municipalities Act, to order the 
removal of a lat ine for the construction 
of which it had previously given pemiision. 
The plaintiff's latrine is of the kind knowr 
as sandas. It originally opened or tie 
east side of the house and was cleaned from 
that side. In January 1919 be applied 
for permission to re-construct it so that 
it should open on the south side of the 
house. This application was made under 
section 178 of the U. P. Municipalities 
Act and permission was granted by the 
Public Works Committee on 15th February 
1919. The proposed alterations were 
thereupon carried out. About eight mon* hs 
afterwards, a complaint was made to the 
Municipal Board that tie latrine, as al¬ 
tered, gave forth a very unsavoury smell 
and constituted a public nuisance and a 
danger to the health of the persons living 
in the neighbourhood. The Board were satis¬ 
fied after inspection by the Health Omcei 
that this was t! e case and they thereupon 
issued notice to the plaintiff under sec¬ 
tion 267 of the Act to close ti e latrine. 
This si it was then instituted by the plaint¬ 
iff praying for a declaration that the reso¬ 
lution of the Municipal Boaid ordering 
his latiine to be closed was not authorised 
bv law, and ftr an injunction restiaining 
the Municipal Board from taking any 
steps in respec' of it. 


The suit has been dismissed by the 
Court below. The plaintiff appeals # and 
leads that the action of the Municipal 
Board was ultra vires. The appellant relies 
on a decision of the Bombay High Court 
in Municipality of Sholapurv. Abdul Wahab 
(1) and argues or geneial grounds that 
very great injustice may result ii it is 
held to be within the competence cf a Muni¬ 
cipal Board to order t: e demolition of 
a building or part ol a building the erec¬ 
tion of which it: ha . s P reviou . s] y sanctioned. 
The Bombay case is not quite on all fours 
with the present case as the Municipality 


( X ) * lad. i 28 ; 45 *1 797i 23 Bon* fc 

Ki M4» 


formally revoked a sanction to build which 
it had previously granted. The case was; 
moreover, decided on a construction 
of section 96 <f the Bon bay Municipal 
Act the provisions <f which, though general¬ 
ly similar to those of the U. P. Municipalities 
Act, are not identchl. 

As regards the second plea, there is 
no doubt that great hardship might be 
caused if the Municipal Board abused 
its powers under the Act. This must 
necessarily be tie case whenever a public 
body is entrusted with wide statutoiy 
powers. At the same time, very grave 
public inconvenience might equally arise 
if a Municipal Boaid is held tj be de¬ 
barred from taking action against what is 
undoubtedly a nuisance because, on some 
previous occasion, it had sanctioned the 
erection of the building fr.'-m which the 

nuisance proceeds. The case must be 
decided, not on general considerations 
but r n a construction, of the Municipalities 
Act in force in these Provinces. It is 
impossible to point to aiy provision in 
this Act which debars a Municipal Board 
from, taking action under section 267 
in tie interests of the public health solely 
because it has previously given sanction 
to the construction of the building in ques¬ 
tion under section 180 of the Act. On 
the contraiy, there is a a express provision 
in section 184 tl at no sanction shall operate 
as an estoppel or confer or exlinguish any 
right or disabililv. It is argued on behalf 
of the appellant that the reference to estop¬ 
pel refers only to an estoppel against a 
plea of title to property, but the wolds 
used are very wide and, taken in tleir ordi¬ 
nary meaning, certainly dc provide that 
no estoppel shall be raised against a Muni¬ 
cipal Board on the ground of its having 
granted any sanction under the preceding 
sections. It may be added that the lower 
Appellate Couit finds as a fact that the 
latrine as it now exists does amount to a 
nuisance, and, therefore, the order complain¬ 
ed of was infact a proper order, though the 
Municipal Board acted without sufficient 
care in originally granting sanction ftf 
the alteration of the latrine. I agree with 
the Court below that the notice issued 
by the Municipal Board was within 
statutory powers and I accordingly dis¬ 
miss 1to appeals with costs. 
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OHUTJLM SABER v, TAB A HUSSAIN. 

There is a deficiency of Rs. 5 o n account 
of Court-fees due from the respondent 
Municipal Board in Appeal Nj. 1636. The 
decree of this Court will, therefore, not 
issue until this has been made good. 

The cross-objection regarding costs was 
not pressed, It is accordingly dismissed, 
but without costs. 

Appeal and Cross-objections 

M. a. A. dismissed. 


LAHORE HIGH COURT. 

Second Civil Appeal Iso. 2911 of 1922. 

October 13, 1923. 

Present: —Mr. Justice Martineau. 
GHUTvAM SABIR and others—Plaintiffs 

—APPELLANTS 
versus 

TABA HUSSAIN AND OTHERS—DEFEND¬ 
ANTS— Respondents. 

Custom — Alienation—Male proprietors, res¬ 
trictions on powers of — Lohars of Jagadhari, 
Ambala District. 

Although the Lohars of Jagadhari, in the 
Ambala District, do not observe the Muhammadan 
Law in all matters of inheritance, and among them 
a widow is not competent to alienate except for 
necessity, there are no restrictions on the powers 
of alienation by male proprietors. 

Second appeal from the decree of the 
District Judge, Ambala, dated tie 25th 
July 1922, confirmiig that oi the Munsif, 
First Class, Ambala, dated the 16th ai.d 
19th April 1922. 

Mr. W. B. O'Connor , for the Appellants. 

Mr. Shamair Chand, for the Respondents. 

JUDGMENT. —The plaintiffs lave sued 
to contest the sale of a shop effected by 
their father fcand uncle, who were Lohars 
of the town of Jagadhari in the Ambala 
District. The suit has been dismissed, 
the Court's finding being that the plaintiffs 
have failed to prove that the power of a 
male proprietor among T ohars of Jagadhari 
to alienate ancestral property is a restrict¬ 
ed one. The plaintiffs have filed a second 
appeal, having obtained a certificate from 
the District Jvdge on tl e questions of cus¬ 
tom. 

« • . j F * : • • / ! * ‘ 1 j \' i • .* 1X • • a, . r ., 
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There are also cross-objections by the 
vendee witl regard ' o his costs in the Fii st 
Court which were not allowed. 

I agree with the learned District Judge 
that, although the Lohars of Jagadhari do 
not observe tie Muhammadan Law in 
all matters of inleritai.ee, and although 
it appears that amojig them a widow is not 
Competent to alienate except f jr necessity, 
it does not follow that the custom pre¬ 
vailing amoig the agriculturists is appli¬ 
cable to alienations by male proprietors, 
and the onus is on the plaintiffs to prove 
that male proprietors have not an unlimit¬ 
ed power of alienation. That being so, the 
suit must clearly fail. There is only one piece 
of evidence which lends support to the 
claim of the plaintiffs, namely, a judgment 
given by Mr. Hurry, Divisional Judge, 
on the 3rd September 1901, in whicl he 
held that the Lohars of Jagadhari follow¬ 
ed the custom by which a proprietor could 
not alienate ancestral property except for 
necessity. That decision, however, is of 
practically no value as it proceeded solely 
on the ground that custom was shown 
to be followed in respect of alienations 
by widows and in matters of inheritance. 
A judgment of Major Roe, District Judge, 
given in i 9 x 5 » in which he held that an 
alienation by male proprietors could not be 
contested, is of greater weight though that 
decision w'as an obiter dictum. At any rate, 
the plaintiffs have entirely failed to dis¬ 
charge the onus which lay upon them, and 
the appeal must fail. There does not ap¬ 
pear to be any reason for not allowing 
the defendant Fateh Muhammad the 
cos*s incurred by him in the First Court 
I accordingly dismiss the appeal, and accept¬ 
ing the cross-objections direct that the 
plaintiffs shall pay Fateh Muhammad's 
costs in all the Courts. 

z *• Appeal dismissed. 
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JHELHU MANX)AL V. BHICEHAkAR DCfTA. 

PATNA HIGH COURT. 

Second Civil appear ]\o. 1123 of 1920. 

December 22, 1922. 

Present: —Mr. Justice Ada mi. 

BHIKHU MaNDaD—Defendant— 

APPELLANT 

versus 

BHIKEHaKaR DUTTa and others 
—Plaintiffs—Respondents. 

Appellate Court — Judgment of reversal, con¬ 
tents of. 

Where the judgment of an Appellate Court 
reverses the judgment of the Trial Court, it is abso¬ 
lutely necessary that good grounds should be 
shown for coming to any finding of fact. There 
ought, at any rate, to be sufficient material in 
the judgment to show that the evidence, and 
the reasons given by the Trial Court, have been 
duly considered in coming to a contrary deci¬ 
sion. 

Second appeal from a - decision of the 
Subordinate Judge, Manbhum, Sambalpur, 
dated the 18th September 1920. 

Messrs. S. N. Dutta, S . K. Milter and S. C, 
Miller, for the Appellant. 

Mr. S.C. Mozumdar, for Mr. Jotirmoy 
Chatterji, for the Respondents. 

JUDGMENT.— The suit giving rise 
to this second appeal was a suit for recovery 
of certain lands which previously had 
been tie jule of one Moheswar Banerji. 
In execution of a decree against Moheswar, 
the lands were sold and purchased by one 
Punchanan in 1899. Punchanan sold 
the lands to the wife of Moheswar; and, 
according to the plaintiffs, Biseswari made 
the purchase farzi on behalf of one ot 
the three sons of Moheswar, namely, Ramsa- 
dai. According to the plaintiff's story, 
Ramsadai having obtained a deed of re¬ 
linquishment from Biseswari surrendered 
the lands to the plaintiffs, his landlords, in 
1325. The plaintiffs took possession but 
were subsequently dispossessed by the 
defendant. “The defendant admitted 
the case of the plaintiffs up to the point 
where Biseswari Debi purchased from 
Punchanan; but, according to his case, 
Biseswari bought as farzidar for her 
husband Moheswar and the lands devolv¬ 
ed, after Biseswari's death, to the three 
sons of Moheswar. It was asserted that 
Ramsadai, therefore, had no power to sur¬ 
render the entire lands and contended 
that the lands in suit were not the lands 
which had been transferred to Bises* 

wari. 
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The learned Munsif in a careful judg¬ 
ment held that the lands in suit were 
the lands transferred as alleged by the 
plaintiffs and were included within jote 
Kachulong. He held further that the pur¬ 
chase by Biseswaii was a purchase on 
behalf of Moheswar and that, therefore, 
Moheswar s three sons would inlerit tie 
lands and Ramsadai would not have any 
power to surrender them to the landlords. 
He expressed grave doubt as to the bona 
fide character of the surrendei by Ramsa¬ 
dai, thinking it possible that the landlords, 
knowing that the)' should not obtain the 
lands by sale, had invented a means 
of obtaining them by getting a release 
from one of the three brothers. 

The learned Subordinate Judge has 
agreed witl tie Munsif with regard to the. 
identity of the lands; but, having come 
to that findirg, he proceeds to discuss 
the other points in the case and that part 
of his judgment which deals with law. 
He has taken a view on very scanty, if 
any, reasons for disagreement. In fact he 
merely states that, from evidence adduced 
in the case, there cannot be any doubt that 
the disputed land became the property of 
Ramsadai by virtue of these transfers. But 
he does not tell us what that evidence is and 
wly tlat evidence had a different effect 
in his opinion to the effect which it had in 
the opinion of the Munsif. He says, “Bepin 
admits in his evidence that whoever will ' 
get kobala will be sole owner." I cannot 
see how this affects the case. The hobala 
was in the hands of Biseiwari. Then, 
later, he says “ Bepin's statement proves 
plaintiff's case." He does not tell us what 
that statement of Bepin is or whether it is 
to be found in the evidence, further 
on 1 e says: “But i has been satisfactorily 
pioved that the other sons had no interest 
in the ieat-paying lands which came to 
Ramsadai alone by virtue of tie deed 
of release by 1 is motler." Tie Munsif 
had found to the contrary and the learned 
Subordinate Judge has not shown us how 
the evidence satisfied him in tHs direction, 
further, he says that ‘'no fraud or collusion 
hasbeenproved in respect of the surrender." 
Here, too, he does notgive any reasons for 
differing from the Munsif. The portion 
of h s judgment which deals with the point*' 
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|n dispute is, in my opinion, not a judgment 
in accordance with Jaw and is cert hdy 
o no help to this Court to come to any 
finding whether the decision he has come 
to, in short sentences is correct in law 

In a judgment of reversal it is absolutely 

necessary that good gr 0 unds should beshow n 

tor coming to any finding of fact. The 

decision of the learned Subordinate Judce 

may be nght but tbeie is not sufficient 

matcr^J in 1 is judgment to show this Cou:t 

that he has considered the evidence and 

duly considered the reasons given by the 

Muusif i„ his judgment for coming to a 
contrary decision. 

™ edecr f of , thc Iower Appellate Ccurt 
must he set aside and the ease must be 
remanded for a re-hearing of the appeal 
and tor judgment according to law. The 
appellant will get costs in this Court. 

W * C * A ' Dectee set aside. 
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LAHORE HIGH COURT 

UVtt revision Petition No. 7 37 of 1922. 

February i Uf iq 2 ? 

^TTw 7 S ^A? h?<li U - Kt '- Chief Jusrce 

KUNJ PAP—Plaintiff - Petitioner 

versus 

HARI RAM and others-defendants 
*3 .. „ . ~~ Respondents. 

* S 5 c^r tie — 

at the time when he waa impleaded. 

Of P the i0 &ni “ ,e «& rf of > decree 

Gurdaspore, 

ChaHd Maha i>*„ for the 
Mx. Santo Rai. Vtl e BesptndeList 


JUDGMENT. —The plainfifi is the assignee 
No" by defendant 

Uo 2 V0Ur No W ?n it tl ' er L Hari Ri,ni - 

. 2. Now it is beyond dispute that 

after J that w ‘ s impleaded 

l^s^ZrLX The U r atiOD ,' 

underst!^' u Dly opinion ' ontirelj^ mi s . 

■'»„ i”« is.» 

He ne ver asked the Courl toimnle-m AT.. 

was not o M «sammat Dhan Devi 

v^utrihfs ss, & t »t 

missed if the Court was of opinion that 
the non-joinder of Muummat Dhan Devi 
was a fatal defect. Considering tliat 

h^ authoriseo her agent' \7t a ^ £ 
she h^i? r aVOUr of and that 

she had received consideration for th<> 

• thnftf' 1 haVe n0 ^es^tion in holdSl 
J* 6Wa .® n ° t; a pessary party and 

w-l ofuiT Was IIgbtly decreed by & 
Ac^°nm lay /X & 

necessarily involve a <£j£2 ’"of LtiT 

> ^n 8 “dded ‘-fte't e 

presen oea penod is not necessarv 

"may b^i&Tn framed tl* 

tation had expired a ' tlie Um^Se 

swett? jgrsa pt ° 

instituted when ^ **“ 

Now. thepliaintifi does not claim ’any ^xfSf 
against Musamtnu- Dhan Devi a? t*{*u 
to see why his action "gaffist the i- ^ 

.g"ti£ he J° nd| ’' sbouId to be barred 

tte jucgmtet of tfe'Sntordin.te Judge 
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proceeds upon a misapprehension of the 
case and must be set aside ^.Accordingly, 
I accept the application for^revision ana, 
reversing the decree of the Subordinate 
Judge, restore that of the Court of first 

instance with costs throughout. 

w . c. a. Application accepted. 


NAGPOR JUDICIAL COMMISSIONER’S 

COURT. 

Second^CivieIAppeae^No. 36-B OF 1920. 
^ August 20, 1923. jL-tiST. 

3 Present: —Mr. Prideaux, A. J. C. lV * 
oO^aJI—Plaintiff—Appellant^ M p , 
j • versus 

DAULAT—Defendant—Respondent. 

Evidence Act (I of 1872), s 102-Evidence of 
both poetics considered by Court—Burden of proof. 
nuestton of. whether material. 

9 Where the parties to a suit have led evidence 
and the Court has. on that evidence, matenal to 
oo upon for deciding any disputed point, the 
question of the burden of proof is not very 

^Seturatnam Aiyar vj Venkatachela Gounden. 
56 Ind. Cas. 1171 43 M. 567 at p. 577 ; W JJ. 
W N 611 27 M. E. T. 102; n E. W. 399; 38 M. 
L I. 476 22 Bom. E. R. 578 ; 18 A. L. J- 7 ° 7 I 
t ,C w N. 48s; 47 I. A. 76 (P. C.) and Krishna 
Kiior Be. v. Nagendrabala Chaudhuram, 66 

Ind. Cas. 6941 25 C. W. N. 94 2 * 34 C* ^ I* 33 » 

relied on. . ., „ , .... . 

Appeal from a decree of the Additional 
District Judge,‘Akola, in Civil Appeal 
&o. 140 of I9i9,j.dated the 30th September 

^Messrs.' V. R. Pandit, R. B., and S. R. 

Pandit, for the Appellant. 

Dr H. S. Gour, Messrs. M. B. Ntyogi 

and P. N. Rudra, for the Respondent. 

JUDGMENT.—One Vithola, whe died 
in 18QQ. adopted Daulat, the defendant, 
fo this case. Plaintiff's story is that 
his mother Rukhma was the pat wife ol 
. Vithoha and that he was born after Daulat s 
adoption. Before he came of age he lived 
aonitimes with his maternal uncle and 
sometimes with the defendant and after 
attaining majority the same continued; that 
I tS* 4b. defendant denied the plmtxs 6 


right to share in his father's property 
and hence the present suit. 

It was pleaded for the defence that 
Rukhma had been divorced by Vithoba 
before the birth of the plaintiff and that 
the plaintiff was n>t the son of Vithoba. 

In the First Court the plaintiff won his 
case and obtained a decree for four* 
fifths of the property of Vithoba in the 
possession of the defendant. On appeal 
the lower Appellate Court has, after a very 
carelul consideration oi the evidence on 
record and the probabilities of the case, 
found as established the following iacts:— 

" (1) that the mcthei of the plaintiff, 
befoie tie biith oi the plaintiff, left her 
husband's home and sine2 then nei f her 
she nor her subsequently b^rn son, the 
plaiatiff, ever went and lived with Vithoba 
and & his family ; 

(2) that the plaintiff lived and was 
brought up in his maternal grandfather's 

JjOU SC * 

(3) that the plaintiff was manied from 
the house of his maternal relatives and 
that Vithoba did not take the plaintiff 

to his house and marry him; 

(4) that the plaintiff was married to 

the daughter of a pod labourer much 
beneath the station in life of Vithoba I 

(5) that the admittedly legitimate son 
oi Vithoba born alter the plaintiff named 
Sonaji, which was the name of the plaint- 

iff 99 

The Judge held that these facts, combined 
with other evidence, lead to the inference 
that plaintiff was never recognised and 
treated by Vithoba as his son; that though 
the boy was born some 12 years before 
Vithoba's death, neither he nd his mother 
taken to Vithoba s house and the 
fact of two sons reputed to be of the same 
father bearing the same name was impos¬ 
sible The suit was dismissed and agams* 

that’dismissal the present appeal is filed. 

The first point urged for the appellant 
is that the first issue wiongly tfijpws 00 

the plaintiff the task oi establishing_ 
legitimacy. This is Irue and the burden 
of proof bas been wrongly laid. But where 
the parties have led evidence and the Court 
has on that evidence, material to go upon 

for deciding any disputed point the qnes 
tion of the bu den of proof is not vdy 
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pertinent. As their Lordships of the Privy 
Council remarked in Seturatnam Alyar v. 
Venkatachela Gounden (i); "The contro¬ 
versy had passed the stage at which dis¬ 
cussion as to the burden of proof was 
pertinent; the relevant facts were before 
the Court, and all that remained for de¬ 
cision was, what inference should be drawn 
from them." Dealing with this question 
the Judges in Krishna Kisor De v. 
Nagendrabala Chaudhurani (2) state:— 
"Where evidence has been adduced by 
both the parties and the relevant facts 
are before the Court, the question of bur¬ 
den of prooi, as jointed out by Viscount 
Haldane in Kundan Lai v. Begam-un-nisa 
( 3 ). and b_\ Sir Lawrence Jenkins in 
Seturatnam Aiy r v. Venkatachela Go linden 
(x), become immateiial, and importance 
shot Id not be attached to ti e question 
on whom the initial onus Jay; ip such 
circumstances, the question of the burden 
of proof is really not pertinent." 

Objection is taken to the finding of the 
lower Appellate Court as regards the docu¬ 
ment, Exhibit P-i, executed by Vithoba 
on 6th February 1893. In that docu¬ 
ment he names Daulat and gives him certain 
property because its executant had a son 
born to him. The defence story is that 
that son is Maroti while the plaintiff says 
that the son referred to in that document 
is himself. The defendant produced in 
Court the Vaccination Register. That shows 
an entry' No. 15, of the vaccination of a 
child by name Maroti, son of Vithoba, 
aged 10 months. The Judge writes as 
regards this: "On which date the vaccina¬ 
tion was made does not appear from the 
register. Under the entry hio. 17 the 
date of ' vaccination is si own to be 
l8tl May 1894. From tl is date it is stated 
that the plaintiff is the scr referred to i c 
the document, Exhibit P-i. Vithoba had 
admittedly other sons born to him and 
the age in tie Vaccination Register is giver 

(1) 36 Ind. Cas. 117J 43 M. 567 at p. 3771 
(1920) M. W. N. 615 27 M. L. J. 102; n T. W. 
399 ! 3 8 -M. I4. J. 4761 22 Bom. I4. R. 578; x8 A. 

L. J. 707J 25 C. W. N. 4851 47 I. A. 76 (P. C.). 

(2) 66 Ind. Cas. 6941 25 C. W. N, 942 at p. 
946; 34 C. L. J. 33. 

( 3 ) 47 lad. Cm? 3371 22 Ci Wi N* 9371 3 I* 
W. 233 (P, C.). 


bv andaz and if the age of the boy i' con¬ 
sidered to be 16 months, then he most 
be in existence in February when the deed 
of gift was executed. So it cannot 
be said that it refers to the plaintiff and 
not to the other son." 

The argument for the appellant is based 
on the fact, if the child was Maroti, he could 
not have been born cn the date of 1 he 
document taking the date 18tl May 
1894 as the starting point. That date 
does not refer to the vaccination of Alarcti 
but to another vaccination and there is 
little force in the argument advanced on 

this point. 

Objection was rise taken to the Court 
having taken into consideiatioi. the state¬ 
ments made by persons now deceased 
in the muta'ion proceedings. But it seems 
to me that the statements were rightly 
admitted aad it is pointed out that the 
Judge, writing of P. W. No. 2's evidence, 
made a mistake because the witness did not 
say that Ruklima lived with Vithobe all 
the time, and arguments have been based 
on the misquotation in the judgment of 
the evidence of P. W. No. 9. These mis¬ 
takes do not vitiate the judgment of the 
lower Appellate Cn rt wh> has coisidered 
the evidenet cn record witl care and has 
drawn proper inferences therefrom. 

The facts foi nd, as stated early i n the 
judgment, make the story of the plaintiff 
extremely improbable. The fact that a 
subsequent son of Vithoba *s was called 
by the i.ame as the plaintiff unquestion¬ 
ably si ows'l at tl e plaintiff was not locked 
on by Vitloba as his son. Two sons of 
the same father, as far as my experierce’ 
goes, are never given the same first ua me. 
The material findings upon wlich the 
decision of tl is case turns are puie findii^s 
ot lact and as th^re is n otl i n g to vitiate 
tlem they will -taud. Tie lesult is that 
this appeal fails and is dismissed with 

costs. The appellant will pay the les- 
pondept s costs. 

G * R * D * Appeal dismissed . 
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AJTUP CHAND -j. KAWAL KAHR. 

LAHORE HIGH COURT. 

Birst CiViL Appeal No. 602 of 1923. 

October 22, 1923. 

Present: —-Mr. Justice Martineau. 
ANUP CHaND—Defendant — Appellant 

versus 

Musammat KAWAL KAUR and others— 
Plaintiffs—Re c pondents. 

Civil Procedure Code ( Act V of 1908), O. XXI, 
r. 90— Execuliion of decree — Sale, application to 
set aside — Objection — Proof — Court, duty of. 

An execution sale may be set aside under O. 
XXI r. 90 of the Civil Procedure Code, on the 
ground of a material irregularity or fraud in 
publishing or conducting it, but the irregularity 
or fraud must be proved, and the Court must also 
be satisfied that the person applying to have the 
sale set aside has sustained substantial injury 
by reason of such irregularity or fraud. 

An Execution Court is not competent to set 
aside a sale merely upon objection made to the 
sale, without any enquiry into the objection. 

sn 

Appeal from an order of the Junior 
Sub-Judge, Jhang, dated the 30th January 
I 9 2 3 . 

Mr, Shamaxr Chand, for the Appellant. 
Lala Faqir Chand, for the Respondents. 

• JUDGMENT.—The Subordinate Judge 
has set aside a sale of land effected in exe¬ 
cution of a decree without any inquiry into 
the objection which was made to the sale. 
This he was not competent to do. A 
sale may be set aside under O. XXI, 
r. 90, Civil Procedure Code, on the ground 
of a material irregularity or fraud in publish¬ 
ing or conducting it, butthe irregularity or 
fTaud must be proved, and the Court must 
also be satisfied that the person applying 
to have the sale set aside has sustained 
substantial injury by reason of such irre¬ 
gularity or fraud. The objection put for¬ 
ward in this case was that there had been 
no sale at the spot and Mi. Paqir Chand 
contends that there was, as a matter of 
fact, no sale and that the bids were ficti¬ 
tious. This objection must be inquired 
into before the sale can be set aside. 

I accept the appeal, set aside the lower 
Court's order and direct . the Subordinate 
Judge to pass a fresh order after he has 
made inquiry into the objection regarding 

the sale. 

The parties will bear their own costs in 
this Court. 

*. X. A ppeal accepted. 
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SHYAM I)AL v: BADRI. 

ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 367 of 1922. 

m June 22, 1923. 

* Present /—Mr. Justice Kanhaiya Lai. 

Pandit SHYAM LAL— Defend ant— 

Appellant 

versus 

Badri and another— plaintiffs — 

Respondents. * -P‘ 

Usurious Loans Act {X of 1918), s. 3—i/«- 
conscionable bargain—Illiteracy and ignorance 
of legal technicalities, whether a ground of re - 
lief. 

A Court 'of Equity may grant relief to a debtor 
who lias entered into an unusual, hard and un¬ 
conscionable bargain by reason of his illiteracy 
and ignorance of legal technicalities. 

Ghansham Singh v. Bhola Singh, 74 Ind. 
Cas. 411; 21 A. L. J. 465; (1923) A. I. R. (A) 4901 
45 A. 506, distinguished; 

A stipulation to pay interest at 2 per cent, per 
mensem compoundable with monthly rests is 
unconscionable. 

Second appeal against a decree of the 
Subordinate Judge, Shahjahanpur, dated 
the 22 na August 1921. 

Mr. Harnandan Prasad, for the Appel¬ 
lant. 

Mr. N. P. Asthana, for the Respondents. 

JUDGMENT.— This appeal arises out 
of a suit for the redemption of a mort¬ 
gage effected by the plaintiffs, Badri and 
Kidar, in favour of the defendant on the 
23rd of December 1915. The mortgage 
was effected for a sum of Rs. 135, which 
was re-payable with interest at 2 per cent, 
per mensem compoundable with monthly 
rests. The plaintiffs pleaded that they 
never agreed to pay interest at 2 per 
cent, per mensem with monthly rest, and 
that the above term was entered in the bond 
without tleir knowledge. They further 
pleaded that the interest claimed was, iii 
any case, hard ana unconscionable. The 
Trial Court founa that there was. no proof 
of undue influence exercised by the creat¬ 
or and that the terms entered in the bonds 
were binding on the plaintiffs. It decreed 
the entire claim of the plaintiffs accord¬ 
ingly. The lower Appellate Court, however, 
refused to allow interest ai the stipulated 
rate with monthly rests. It observed that 
the plaintiffs were illiterate persons and 
ignorant of the technicalities of law or 
legal expression,, and that they could not 
be expected to have fully realised the stipu¬ 
lation entered in the mortgage in 
to the payment of compound wtefeet with 
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monthly rests. The stipulation was un¬ 
doubtedly unusual, hara and unconscion¬ 
able ; and probably haci its effect been 
folly realised by tl.e plaintiffs at the time 
the mort^age-deea was written they would 
not have agreed to the transaction. It 
can not be said that the debtor entered 
into it with open eyes, for the lower Appel¬ 
late Court finds, that he was, by reason 
of his illiteracy ana ignorance of legal 
technicalities, unable to realise the effect 
of the same. A Court of Equity may, 
therefore, relieve him and grant such relief 
as the circumstances ot the c..se may 
require. The decision in Ghansham Singh 
v. Bhola Singh [i) does not sppl\, because 
the question here is whether the executants 
understood anu realised the effect of the 
terms entered in the mortgage-deed, the 
finding on which, is against the plainliffs. 
The appeal, therefore, fails aid is dismissed 
with costs. 

m. A. a. Appeal dismissed. 

(i) 74 Inch Cas. 4 ii; 21JA. L. J. 465 at p. 470; 

(1923) A. I. R. (A.) 490; 45 A. 506 (F. B.). 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 567 of 1922. 

July 6, 1923. 

Present.'— Mr. Justice Kanliaiya Lai. 

JADUBIR— Defendant— Appellant 

a versus 

JGAJADHAR and others- Plaintiffs- 

Respondents. 

Hindu Law—Ancestral property—Sale it 
execution of decree against father—Suit to set asid 
sale by sons—Immoral debts — Notice—Want o 
l egal necessity, if sufficient reason —Onus of proof. 

Where joint ancestral property has passed ou 
of the joint f ami ly either under a conveyanc 
executed by the father in consideration of a 
antecedent debt, or in order to raise money t 
pay off an antecedent debtor or under a sale i 
the execution of a decree for the father's debl 
the sons cannot recover that property unles 
they show that the debts were contracted fc 
immoral purposes and the purchaser had notic 
that they were so contracted. 

Want of legal nece aity is not a suffider 
ground to defeat an auction-purchaser or hi 
assignee of the rights acquired by virtue of th 
auction-sale, [p.786, cols. 1 & 2.1 

Girdharee Loll y . Kanioo Loll, 1 1. A ^21 

l*l X W * 3/ 56 i 3 Sar - P- C. j. 38 , 

(P, C.) and Sahu Jtam Chandra v. Bhup Singh, 3; 


Ind. Cas. >.so; 39 A. 437’ 21 C. W. N. 6901 1 P; 
h. W. 557; 15 A. L. J. 43 71 19 Bom. L. R. 4981 
26 C. L. J. 1; 33 M. L. J. 141 (1917) M. W. N . 
439; 22 M. L. T. 22( 6 L. W. 213J 44 I. A. 126 (P. C.), 
relied on. 

Second appeal against a decree of the 
District Juage, Benares, dated the 13th 
of January 1922. 

Mr. Katnuda Prasad, for the Appellant. 

Mr. H. K. Makerji, for the Respondents. 

JUDGMENT.— Tl.e dispute in this erse 
relates to <1 portion ot plot No. 44 khasra 
situated in the village* Piprj. That portion 
belonged to a joint family consisting of 
Salik Panele and his sons R; m Jag and 
Gajadhar. Salik Pande was the manager 
of the joint family. On the 2nd of July 
1890 he and his son Rom Jag made a simple 
mortgage of the Said property in favour 
of Jagannath. Subsequently, on the 31st 
of Janaury 1900, he and his co-sharers 
mortgaged their entire plot No. 44 khasra 
with Mangru and gave him possession. 
In 1903, Jagannath filed a suit for the 
recovery of the money due on his mort¬ 
gage and obtained a decree in execution 
of which he purchased the mortgaged 
property. The other son and grandsons 
of Salik Pande were not made parties to 
that suil. Jagannath sold the share pur¬ 
chased by him to Jadubir Pande who got 
mutation of names effected in his favour 
in the revenue papers in respect of the 
same. 

The present suit was filed by one of the 
sons and some of the grandsons of Salik 
Pan e for a declaration that the mortgage 
and auction-sale aforesaid were not binding 
on them and for the maintenance of their 
possession ov e r the same. Their allegation 
was, that the mortgage in question was 
maae without any legal necessity and that 
they had since acquired the rights of Mangru 
by paying the money due to him on the 
subsequent mortgage of the 31st of Janu¬ 
ary 1900. The defendant Jadubir Pande 
opposed the claim on the ground that he 
liaa purchased the property in question 
in satisfaction of a prior mortgage which 
was made for a valid family necessity. 
He denied that the plaintiff was in pro¬ 
prietary possession of the disputed property 
and pleaded that the claim was barred by 
limitation and section 42 of the Specific 
Relief Act. The Courts .below repelled 
those contentions and decreed the claim. 
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They found that the plaintiffs were in posses¬ 
sion o^ the disputed property by virtue 
of their redemption of the subsequent 
mortgage and that the contesting defend¬ 
ant-appellant had failed to establish that 
the mortgage of the 2nd of J uly 1890 
was made for a legal necessity. 

They, ] >owever, overlooked the fact that 
the mortgaged property had dready been 
sold in satisfaction of that mortgage, ami 
riglits of a third party had come into 
existence, which could not be displaced 
unless the sons and gran ; sons of Salik 
Pande, the mortgagor, were prepared 1o 
establish tint the mortgage in question 
was made for illegal or immoral purposes. 
As observed by their Lordships of the 
Privy Council in Girdharec Lull v. Kantoo 
Lai (1), where joint ancestral property 
has passea out of a joint family either 
under a conveyance executed by a father 
ill consider ition of an antecedent debt 
or in order to raise money to pay off an 
antecedent debt, or under a sale in execu¬ 
tion of a decree for the father’s c>ebt the 
sons cannot recover that property, unless 
they show that the aebts were contracted 
for immoral purposes ana that the pur¬ 
chasers had notice that they were so con¬ 
tracted. In Sahu Ram Chandra v. Bhup 
Singh (2) their Lordships re-affirmed 
that view Tne sale was a public sale, 
which could have been prevented by the 
plaintiffs, had they taken steps in time, 
by an assertion of their rights. They took 
no such steps ana they cannot now be 
permitted to defeat the rights acquirea 
by a third party by simply questioning 
the transaction entered into by the head 
of the family, of which they were members. 
The Courts below erred in throwing the 
onus on the defendants, as if no sale had 
taken place, ana the rights of the third 
party haa not come into existence. It is 
no use sending the case back for aisposal 
because ia the plaint there was no allegation 
that the debt in question was incurrea for 

(1) 1 1 . A. 321; 14 B. L. R. 1871 22 W. R. 56J 
3 Saf.P. C. J. 380 (P. C.), 

(2) 39 Ind. Cas. 280; 39 A. 437J 21 C. W. N. 
698; 1 P. L W. 557; 15 A. L. J. 437J 19 Bom. L. 
r. 4981 26 C. L. J. 1; 33 M. L. J. 141 (1917) M. 
W. N. 439; 22 M. b. T. 22\ 6 L. W. 2131 44 I. A. 

' '126 (P* C.). 


illegal or immoral purposes. All that was 
said was, that the mortgage was not taken 
for family necessity, but that ground is 
not enough to defeat the auction-purchaser 
or his assignee of the rights acquired by 
virtue of the auction-sale. The subse¬ 
quent redemption maae by the plaintiffs 
of the puisne mortgage cannot give them 
any higher title. The appeal must, there¬ 
fore, be allowed ana the claim of the plaint¬ 
iffs dismissed with costs here and hitherto. 

m. A. a. & w. c, a. Appeal allowed. 


LAHORE HIGH COURT. 

First Civil appeal No. 1361 of 1920. 

March 4, 1922. 

Present: —Sir Shadi Lai, Kt., Chief 
Justice, and Mr. Justice Campbell. 

The Firm of NARAIN DaS-JAINI LAL 

of DELHI— Plaintiffs—appellants 

versus 

The Firm of JAI NARAIN-BAIN LAL 

OF DELHI AND ANOTHER — DEFENDANTS 

—Respondents. 

Injunction to restrain arbitration — Award pled 
in Court, efject of. 

An injunction cannot be granted where the 
thing sought to be prevented has been done and 
cannot be undone. For instance, an injunction 
cannot be granted restraining the opposite party 
from proceeding with an arbitration, where it is 
found that the arbitration proceedings have 
already been held, and an award has been made 
and filed in Court. In such a case the Court is 
entitled to take into consideration events which 
have happened pending the suit or appeal. 

First appeal from a decree of the Sub- 
Judge, Delhi, dated the 28th January 1920. 

Lala Mott Sugar, R. S., for the Appellants, 

Pandit Sheo Naratn, R. B,, for the 
Respondents. 

JUDGMENT. —In this suit the plaint¬ 
iffs stated that the defendants, professing 
to act in terms of a contract between the 
plaintiffs and defendants, had given notice 
to the p aintiffs threatening to appoint 
arbitrators to decide a leged disputed 
questions u nder the contract. They assert¬ 
ed that there was in fact no contract; and 
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in the alternative that,if a contract had 
been entered into, it was bad on account of 
fraud or misrepresentation. They asked 
(a) for a dec aration that the defendants 
had no right to appoint arbitrators, there 
being no contract or the contract being 
void, and (6) for an injunction restraining 

the defendants from nominating an arbi¬ 
trator on behalf of the plaintiffs and from 
proceeding with the arbitration. 

The lower Court held that no injunction 
could be granted in view of section 5b (t) 
of the Specific Relief Act, and that the 
plaintiffs being able to seek further lelief 
than a mere declaration, i. e., cancellation 
of the contract, were not entitled to the 
declaration prayed for. On these preli¬ 
minary points the suit was dismissed and 
the plaintiffs have appealed. 

The first thing which we have to con¬ 
sider is, the effect of events subsequent 
to the judgment under appeal. The arbi¬ 
trators have been appointed, arbitration 
proceedings have been held, an award 
has been delivered and it has been filed 
in Court under section 11 (2) of the Indian 
Arbitration Act. So far, therefore, as 
the injunction is concerned, the p aintiffs- 
appellants can have no relief now. The 
thing sought to be prevented has been 
done and cannot be undone. 

As regards the declaration, the plaintiffs, 
after delivery of the award in January 
1921, filed a second suit for cancellation 
of the award which is of a very compre¬ 
hensive character and in which all questions 
relating to the existence and validity of 
the contract have been placed in issue. 
This suit was decided by the learned Sub¬ 
ordinate Judge, Delhi, upon certain pre¬ 
liminary issues but we have set aside his 
judgment on appeal [Jai Narain-Babu Lai 
v. Narain Das-Jami Mai (1), Civil 
Appeal No. 2216 of 1921] and have re¬ 
manded the case for a fresh decision on 
the above-mentioned questions. In these 
circumstances, it appears to us useless 
to send the present suit back for re-trial. 
The plaintiffs aid ask for a consequential 
relief, t. e., an injunction, and when they 

t 

(*) 69 Ind. Cas, 5851 3 L. 296; (1922) A. I. R. 

(I*.) 309* 


alleged that the contract did not exist, 
they were not bound to ask,simultaneously, 
for it to be cancelled. Thus, the lower 
Court was probably wrong in dismissing 
the prayer for declaration for the reasons 
stated by it. At the s ine time, in view 
of the altered situation, we are not prepared 
to complicate matters further by reversing 
the decision under appeal. The plaintiffs 
can secure in the subsequent suit all relief 
which they could possibly obtain on their 
claim now under consideration and it is 
unnecessary for them now to ask for the 
discretion of the Court to be exeicised 
in their favour in the first suit 

We dismiss the appea , but order parties 
to bear their own costs, since it is doubtful 
whether the lower Court's decision was 
correct and our order is based on the change 
of circumstances. 

z. k. Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil appeal No. 298 of 1922. 

Jtdy 5 , 1923. 

Present: —Mr. Hallifax, A. J. C. 

Iy A KS HMI CHAN D—Plaintiff— 

APPELLANT 

versus 

DUUCHaND— Defendant—Re¬ 
spondent. 

Limitation Act (IX 0/1908), Sch. I, Art. 145 
—Civil Procedure Code (Act V of 1908), O. XXI, 
rr. 44, 45 — Attachment of property—Suit for 
possession from sipurd-dar by owner —Liml- 
tation. 

The period of limitation for a suit against 
a sipurd-dar, or temporary Officer of the 
Court in charge of attached property, for the 
return of the property by the successful objecting 
owner of the property is thirty ye rs under 
Art. 145 of Schedule I to the Limitation Act 
and commences to run from the date when the 
Court orders the return of the property to the 
owner, as the relationship of depositor and 
depositary is created between the owner of the 
property and the sipurd-dar on that date, 
[p. 788, col. 2.] 

Appeal against a decree of the District 
Judge, Nagpur, i n Civil Appeal No. 152 
of 1921, decided on the 28th January 
1922. 
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Messrs. M. B. Kinkhede, R. B., and 
M. R, Bobdc, for the Appellant. 

Mr. M. K. Padhye, tor the Respondent. 

JUDGMENT.—The facts with which we 
are concerned in this case areas follows: 
Oil the 28th of November 1914 certain stand¬ 
ing crops belonging to the plaintiff-appel¬ 
lant Eakshmichand were attached in exe¬ 
cution of a decree against another person 
who was originally a defendant in the 
suit but has by this time rightly been 
allowed to drop out of it. On the same 
day, uuder the provisions of rr. 44 and 
45 of O. XXI of the Civil Procedure Code, 
these crops were put in the custody of 
the defendant-respondent. Dulichand, on 
behalf of the Court and were subsequently 
garnered by him. Iyakshmichand put 
in an objection in the Court which had 
made the attachment and that Court passed 
an order on the 15th of January 1916 that 
the attachment should be raised, finding 
that the crops were the property of the 
objector Lakshmichand. This, of course, 
necessa ily inc tided an order on Dulichand, 
the sipurd-dar, or temporary officer of the 
Court in charge of the attached property, 
to return it to Dakshmichand. 

2. hakshmichand, however, took no 
immediate steps to enforce the order, 
and the decree-holder who had obtained 
the attachment, filed a suit on the 8th 
of March 1916 for a declaration that the 
crops were the property of his judgment- 
debtor and liable to be sold for the satisfac¬ 
tion of his decree. He succeeded in the 
First Court but the decree was set aside 
in appeal and that appellate decree 
was confirmed by this Court. Now Duli¬ 
chand, the temporary officer of the Court 
who was in charge of the property, was 
very strongly and very naturally in 
sympathy with Du ichand, the attaching 
creditor, who not on y bore the same name 

but was the same person. Confusion of 
thought arising out of this dual personality 
is very common in cases of this nature 
and traces of it are to be found here. Out 
of his natural sympathy with the decree- 
holder the sipurd-dar retained the prop¬ 
erty, and through his inability to rea ise 
that the sipurd-dar and the decree-holdel 
were two different persons the owner of 
the property refrained from enforcing the 


order for its return against the latter till 
he filed the present suit on the 27th of 
April 1921. 

3 - Eakshmichand seems all along to 
have laboured under the impression that 
the order for restoration was not enforceable 
against the sipurd-dar till the suit filed 
against him by the decree-holder had been 
decided in all the three Courts through 
which the majority of suits in India pass, 
and that suit was not finally decided in 
this Court till the 30th of April 1920. The 
plaint he did eventually file certainly does not 
make it perfectly clear that he is suing the 
sipurd-dar and not the attaching creditor, 
especially as the judgment-debtor was joined 
as a defendant, though no relief was claimed 
against him. Perusal of the plaint, however, 
shows that it was in essence a suit against 
the sipurd-dar, and it only requires very 
slight verbal amendments, which would 
have to be allowed if they are necessary, 
to make this perfectly clear. 

4. The reason given by the learned Dis¬ 
trict Judge for repelling the contention that 
Art. 145 of the limitation Act governed 
the case is that the crops passed into the 
possession of the Court when they were 
attached and thepossession of Dulichand was 
on behalf of the Court and "no relationship 
of depositor and depositary was created 
between plaintiff and. defendant No. 1 
on the appointment as sipurd-dar of the 
attached property." That relationship was; 
however, created between them when 
the Court ordered the return of the property 
to I/akshmichand on the 15th of January 
1916. In this view, it becomes apparent 
that the period of limitation for the suit 
is that stated in Art. 145 of the Schedule 
of the limitation Act, which is thirty years, 
and that that period began to run on the 
15th of January 1916. The suit has been 
decided in both the Courts below on the 
preliminary plea of limitation, as the 
defendant reserved all his pleas on the 
merits till that had been decided. 

It must, therefore, be remanded for a fresh 
decision on the merits. The costs so foi 
incurred in this and the lower Appellate 
Court will be Heated as costs in the suit. 

G. Ri D. & W. C. A. 

Case remanded . 
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LAHORE HIGH COURT. 

First Civil appeal No. 2048 of 1922. 

February 17, 1923. 

Present: —Mr. Justice Martineau. 
SHANKAR DAS and another — 

J udgment-Debtors—appellants 

versus 

KaSTURI LaL and others, minors, 
Through AMAR NATH— Decree- 
Holders—Respondents. 

Civil Procedure Code (Act V of 1908), 5.47, 
O. XL I, r. 6(2) — Execulioti of decree—Stay of 
sale — Order, nature of — Appeal , whether lies — 
Court, duty of. 

An order relating to the stay of sale of immoveable 
property in execution of a decree made under 
O. XLI, r. 6 (2) of the Civil Procedure Code, falls 
within the purview of section 47 of the Code and 
is appealable. 

Subramania Pillai v. Kumar avelu A mb at am, 
33 Ind. Cas. 66; 39 M. 541 relied on. 

When an application to stay a sale is made 
under 0 . XLI, r. 6 (2) of the Civil Procedure Code, 
it is incumbent on the Court to stay the sale on 
such terms as to giving security or otherwise as 
the Court thinks fit. An order directing that 
the sale be stayed on condition that the decretal 
amount is deposited and paid to the decree-holders 
who are not required to furnish security, is against 
the spirit of the rule as it is tantamount to an 
order refusing to stay the sale. 

Miscellaneous first appeal from an 
order of the Senior Subordinate Judge, 
Berozepore, dated the 1st August 1922. 

Ivda Fakir Chand, for Lain Badri Das t 
R. B., for the Appellants. 

Lai a Anant Ram Khosla, for Lain Ram 
Chand Manchanda, for the Respondents. 

JUDGMENT. —An order having bee: 
made for the sale ot immoveable property- 
in execution of a decree, the judgment 
debtors, whose appeal from the decree 
is pending, applied to the Executing Court 
under O. XLI, r. 6 (2), Civil Procedure 

Code, for the stay of the sale. That Court 
has ordered that the sale be stayed on 
condition that the decretal amount is de¬ 
posited and paid to the deciee-holders 
who are not required to furnish security. 
The judgment-debtors have appealed from 
the order. 

It is contended for the respondents that 
no appeal lies, and Janardan Trimbak 
Gadre v. Mavtand Tritnbak Gadre (1) 
is cited in support of this contention 
It is also pointed out that the words 

(r) 59 Ind. Cas. 5231 22 Bom. L. R. 12121 4s 

B; 241. 


stay of execution, *’ which occurred 
in section 244 of the Civil Procedure Code 
of 1882, have been omitted in the corre¬ 
sponding section 4 7 «»f the present Code. 
But the words ma\ have been omitted 
because they were regarded as superfluous, 
as was remarked in Subranuinia Pillai v. 
Kumar avelu Ambulant (2), and in that 
case the learned Judges said that they 
were not satisfied that the omission ol 
the words in section 47 of the present Code 
was any indication that matters relating 
to stay of execution were not within the 
section. I do not see how the question 
whether execution of a decree should be 


stayed can be said to be not a matter relat¬ 
ing to the execution. I hold that matters 
relating- to stay of execution fall within 
section 47, and that the Jowei Court's 
order is appealable. 

It was incumbent on the lower Court, 
under O. XLI. r. 6 (2), to stay the sale o't 
such terms as to giving security or other¬ 
wise as the Court thought fit until the appeal 
was disposed of. The order which the 
lower Court has passed is clearly against 
the spirit of that rule, as it is tantamount 
to an order refusing to stay the sale. 

Counsel for the respondents urges that 
on an application of the appellants an 
Interim order was passed b} this Court 
on the 9th February 1922 staying the sale 
on condition that the} paid into Court the 
decretal amount, which was not paid to 
the decree-holders till further orders unless 
the latter gave security, and that that 
interim order was discharged on the 6th 
July because the condition laid down 
in it had not been complied with. But 
the appellants failure to fulfil the condi¬ 
tion laid down in the interim order is im¬ 
material because the sale of the property 
had not been ordered when that interim 
older was made. As soon as the sale 
was ordered, the appellants had the light 

under O. XLI, r. 6 (2) of the Code, to have 
it stayed. 


U VV. o 
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sale of the immoveable property- attached 
be stayed until the appeal is disposed of 
on condition that the appellants furnish 


(2) 33 Ind. Cas. 661 39 M; 54*. 
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security for the payment of the decretal 
amount aiul of interest thereon at the 
rate of six per cent, per annum. No order 
as to costs. 

z. k. Appeal accepted. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Miscellaneous Civil Appeal No. 27 

of 1923. 

Present: —Mr. Wazir Hasan, A. j. C., and 

Mr. Daniels, A. J. C. 

Syed IJAZ RUSaIN and another— 

—APPLICANTS 
versus 

LACRMAN DAS AND OTHERS—OPPOSITE 

Party. 

Provincial Insolvency Act [V of 1920), s. 34 (2) 

_ Debt, proof of—Limitation plea — Time, point 

of, at which applicable—Court, power of, to reject 
application to enter creditors on schedule—Grounds 
other than limitation. 

Under section 34 (2) of theProvincial Insolvency 
Act, 1920, the date of the adjudication is the 
point with reference to which it should be deter¬ 
mined whether the recovery of a debt is barred 
by time or not. [p. 794. col. i.J 
When a debt is held to be provable within the 
meaning of the foregoing section, it is still open to 
the Court to reject the application for entering the 
name of the creditor on the schedule, on grounds 
other than that of the debt being barred by 
limitation. _ . 

Appeal against an order of the District 

Judge, Lucknow, dated the 21st February 

1023. 

ORDER OF REFERENCE, 

Wazir Hasan, A. J. C.—(July 2, J923.) — 
This is an appeal against an order 
passed in an insolvency proceeding 

under Act V of 1920 by the District 

Judge of Lucknow. The respmdents held 

a decree for a sum of Rs. 10,72711-7 
against one Agha Saiyed Mnjtaba 
Khan, who died during the pendency of 
the proceeding in the Court below. They 
applied for the execution of their decree 
against the assets of the deceased Agha 
Saiyed Mujtaba> Khan. The Court seized 
of the execution refused to proceed with 
the app ication on the ground that the 


decree-holders had not obtained permission 
for execution of the decree under section 
16 of Act III of 1907, that is, the Provincia 
Inso vency Act before it was re-placed 
by the subsequent Act V of 1920 

On the 3rd October 1922 the respondents 
applied to the Insolvency Court for per¬ 
mission to proceed with the execution 
of their decree under section 2 8, clause 
(2), of Act V of 1920. This application 
was disposed of by the learned District 
Judge by his order dated the 21st February 
1923, which is the subject-matter of appeal 
in this Court. The appellants, who are 
the sons of the deceased insolvent, objected 
to the permission being granted or to the 
entry of the respondents in the schedule 
of creditors on the ground that the app i- 
cation for execution was barred by li¬ 
mitation. The learned District Judge has, 
by his o der a ready mentioned, rejected the 
objection lodged by the appel ants The 
argument in appeal is that the decree being 

ba red by limitation no pel mission to pro¬ 
ceed with its execution should have been 
granted nor should the respondents have 
been entered in the schedule of creditors 
of the deceased insolvent. 

It is obvious that the subject-matter , 
of dispute between the parties is the decree 
which the respondents hold as against 
the assets of the deceased inso vent and 
the value of that decree is over ten thousand 
rupees. This being so, this appeal should 
originally have been fixed for hearing be¬ 
fore a Bench of two Judges In any event, 

I think it is a fit case to be so heard. I 
certify accordingly. 

Messrs. Nmmat Ullah and Ghulam Husain 

Naqvi, for the Appellants. 

Messrs. Bishesliar Nath Srivastava and 
Mahesh Prasad, for Respondents No; I 

and 2. 

JUDGMENT.— This is an appeal 
under the Provincial Insolvency (Act V 
of 1920) from an order of the District Judge 
of Lucknow, dated the 21st of February 
3;923. So much of the facts as are necessry 
for the disposal of this appeal are stated 
in the order of leference made by onf ot 
us on the 2nd July 1923 Two points 
were 11 ged in support oi the appeal:— 

(1) that the debt was not provable 
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within the provisions of section 34, sub¬ 
section (2) of the Act, and 

(2) that even if provable, the names 
of the creditors should not be entered 
in the schedule. 

As regards tie first point, it was urged 
that the recovery of the judgment-debt 
was barred by limitation; in other words, 
that an application for execution of 
the decree awarding the debt under con¬ 
sideration would be barred by limitation 
if it we.e made in a Court of civil ju r isdic¬ 
tion. We think that the point of time 
with reference to which the question as 
to whether the recovery rf a debt is barred 
by time or not shoii d be determined is 
the date of the adjudication. The language 
used in sub-section (2) of section 34 is, ir< 
our judgment, perfectly clear on this point. 
It says: -“All debts and liabilities, preseni 
or future, certain contingent, to which 
1 he debtor is subject when he is adjudged 
an insolvent shall be deemed to be debts 
provable under his Act.” It is admitted 
that the recover)'of the debt was not tarred 
on the date of the adjudication. We, there 
fore, overrule the first point oi the argu¬ 
ment . 

As regards the second point, it may be 
said that when a debt is held to be provable 
within the meaning of section 34, sub-sec¬ 
tion (2) of the Act it is still open to the 
Court to reject the application for enter¬ 
ing the name of the creditor on the schedule. 
It would not, however, be possible to reject 
it on the ground that the recover)' of the 
debt is barred by limitation. There may 
be grounds other ttan tlat on which the 
application may be rejected, and it will 
still be open for the learned Judge of the 
Insolvency Court either to accept or reject 
the application 011 grounds other than 
that of the debt being barred by limitation. 
We express no opinion on that point. 
The appeal is dismissed with costs. 

m. D. j. & w. C. A. Appeal dismissed. 


LAHORE HIGH COURT. 

ClVII, APPEAL No. 2591 OF I922. 

February 5, 1923. 

Present: —Mr. Justice IVioti Sagar. 
RAM GOPaI, —Plaintiff—Petitioner 

versus 

MANPHUI, SINGH and others — 
Defendants—Respondents. 

Execution of decree — Sale — Stay of sale pending 
appeal—Property to remain under attachment — 
Stay of sale, whether justified. 

The continuance of an attachment on property 
in execution of a decree sufficiently secures the 
rights of a decree-holder to warrant an order stay¬ 
ing sale of the property during the pendency of 
an appeal against the decree. 

Padha Balab Singh v. Sewa Ram, 15 Ind. Cas. 
876; 9.J P. W. R. 1912, followed. 

Civil appeal under O. XU, r. 5, Civil 
Procedure Code, for stay of execution 
proceedings. 

Mr. Manohar Lai, for the Petitioner. 

Mr. Naiiak Chand, for the Res¬ 
pondent. 

JUDGMENT.— These are two applica¬ 
tions for stay of execution proceedings 
under O. XU, r. 5 of the Civil Procedure 
Code. It appears that on the 26th May 
1920 the decree-holders, ManphuJ Singh 
and others, obtained a decree for Rs. 10,000 
against certain judgment-debtors who 
are now represented by defendants Xo. 8 
to 10 from the Court of Senior Subordinate 
Judge, Hissar. In execution of this decree 
they attached ceitain property which the 
plaintiff says is his and that it is consequent¬ 
ly not liable to attachment and sale. He 
filed certain objections which were dis¬ 
allowed. Thereupon, he brought the pre¬ 
sent usual declaratory suits that the prrp- 
erty should not be sold in execution of 
the decree obtained by the decree-holders 
against the judgment-debtors. The suits 
were dismissed. Appeals have been lodged 
against these decrees and are now pending 
in this Court. The decree-holders have, 
in the meantime, applied for the execu¬ 
tion of the decree. 

In my opinion, the execution proceedings 
ought to be stayed. If the plaintiff succeeds 
in his appeals and the property is sold 
away and passes out of bis hand before 
the appeals are decided, it will become 
very difficult, if not impossible, for him to 
recover it back. The ease is fully covered 
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by the case reported as Radha Balab v. 
Singh v. S«e><i (1). The decree*holders 
will have sufficient security in the property 
itself which will remain tinder attachment. 
I confirm the order passed on 27th October 
1922, and direct that the property in suit 
shall not be sold pending decision of the 
appeals in this Court, and that it shall re¬ 
main under attachment. The decree- 
holders shall, however, be at liberty to 
execute their decree as to costs. An early 
date should be fixed foT the disposal of 
the two appeals. 

w. C. A. Order accordingly. 

(1) 15 Ind. Cas. 876; 94 P. W. R. 1912. 


ALLAHABAD HIGH COURT, 

Second Civil appeals Nos. 1333 and 1334 

of 1921. 

March 16,1923. 

Present: —Mr. Justice Rafique and 
M . Justice Lindsay. 

SHEO BaDan TEWaRI and another 
—Plaintiffs—Appellants 

versus 

SAHEBZADI kuer— 
Defendant—Respondent. 

Custom — Pre-emption —Wajib-ul-arz, entry in, 
construction of. 

A clause in a wajib-ul-arz provided that in 
case of a transfer by a co-sharer of his share 
by sale or mortgage he must give preference to 
h s co-sharers over a stranger, and that, in case 
a mortgage given by a co-sharer has matured 
and the mortgagor is unable for want of funds 
to redeem the mortgage, any of his co-sharers 
can pay off the mortgage and retain the share 
so redeemed unt 1 the original mortgagor is in a 
posit on to pay his co-sharer: 

Held, that the clause was merely a statement of 
matters which the co-sharers had agreed upon and 
did not amount to a record of custom.J 

Surajbali Singh v. Mohammad Nasir, 48 Ind 
Cas. 220; 16 A. L J. 879, relied upon. ’ 

Second appeal from a decree of the 
District Judge, Azamgarh, reversing that 
of the Munsif ; Hawaii. 

Mr. Harnandan Prasad for the Appellants. 

Dr. Katies Nath Katjn , for the Re¬ 
spondent. 


JUDGMENT. —The two Appeals Nos, 1333 
and 1334 are connected, inasmuch as they 
arise out of one suit brought by the plaintiffs- 
appellants to pre-empt certain property 
conveyed by Moti Saran and Musammat 
Sona Kunwar to the contesting defendants; 
The claim was resisted on the ground, among 
others, that the custom oi pre-emption 
alleged in the plaint did not obtain in the 
village in which the property sold was 
situate. In support of the alleged custom 

of pre-emption the plaintiffs-appeJlants 

produced the wajib-ul-arz of the village. 
The learned Mansii accepted the recital 
in the wajib-ul-arz as evidence of the custom 
stated in the plaint and decreed the claim. 
On appeal by the vendees, the learned 

District Judge construed the clause relating 

to the transfer of a share by a co-sharer 
in the village differently. He was of 
opinion that the phraseology of the clause 
upon whfch reliance was placed by the 
pre-emptors negatived their allegation 
as regards the custom of pre-emption. 
The appeal was, therefore, allowed and 
the decree of the First Court was set aside 
and the claim of the pre-emptors was 
dismissed. 

In appeal before us it is contended on 
behalf of the plaintiffs-appellants, the pre- 
emptors, that the learned Distiict Judge 
has not interpreted the clause of the want- 
ul-arz relating to the transfer of property 
by a co-sharer . correctly. The clause 
upon which reliance is placed is to 
the effect that in case of a transfer by a 
co-sharer of his share by sale or mortgage 
he must gave preference to his co-sharers 
over a stranger. It further goes on to 
say that in case a meitgage given by 0 
co^-sharer has matured and the mortgagor 
is unable for w’ant of funds to redeem 
the mortgage, any of his co-sharers can 
pay off the mortgage and retain the share 
so redeemed until the original mortgagor 
is in a position to pay hisco-sharer. JVaitb- 
uVaraiz of this kind have come up before 
this Court more than once, and it has been 
held that the terms that we find in the 
present wajtb-ul-arz do not go to show 
that they are a record of custom, a 

reporter 1 rare on this point is that 

of Surajbali Stngh v. Mohammad Nasir 
(1). Th e\»wanb-ul-arz in the reported 
(x) 48 Ind'; Cm. 22° I 1 * A, L; Ji if 9 , 
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esse was also in similar terms to 
the one before us. In the reported case, 
on interpreting the wajib-ul-arz before 
them, the learned Judges of this Court 
held that the entry in the wanb-ul~arz on the 
very face of it disproved the existence 
of the custom. The clause relied upon 
by the plaintiffs-appellants, when read 
as a whole and examined closely and care¬ 
fully, goes to show that it mentions matters 
which the co-sharers had agreed upon and 
does not mention a custom. We agree 
with the conclusion arrived at by the 
lower Appellate Court, and hold that the 
plaintiffs-appellants have failed to prove 
their allegation of custom. We, theref01 f, 
dismiss this appeal with costs. 

Z. K. & W. C. A. Appeal dismissed. 


LAHORE HIGH COURT. 

Miscellaneous Birst Civil appeal 

No. 2779 of 1922. 

March io, 1923. 

Present: —Mr. Justice Moti Sagar. 

BAJRANG DaS—Judgment Debtor 

—APPELLANT 

versus 

DONGARSEE DaS—Decree-Holder 

—Respondent. 

Appeal—Order declining to accept security, 
whether appealable. 

An order declining to accept the security offered 
by a judgment-debtor before granting him an 
injunction staying the execution of a decree against 
him, is not appealable. Such an order is merely 
interlocutory, and it is well settled that an appeal 
lies only from a decree which conclusively deter¬ 
mines the rights of the parties w*ith respect to 
all (or any of th^matters in controversy. 

Miscellaneous First appeal from an order 
of the Senior Sub-Judge, Hissar, dated 
the 6th October 1922. 

Mr. Shamair Chand, for the Appellant. 

Mr. Narvik Chand , for the Respondent. 

JUDGMENT*— This appeal arises out 
of execution proceedings. One Dongarsee 
Das, a Mahaian of Sirsa, obtained an ex 
parte decree for Rs. 9,631-6-6 against one 

Bajrang Dasfxomthe High Court of Calcutta 


in November 1921. He obtained a transfer 
certificate and proceeded to execute his 
decree in the District of Hissar. Grtain 
objections were filed by the judemerit- 
debtor whicl were overruled. Thereupon the 
judgment-debtor brouglu a suit for setting 
aside the ex parte decree on the ground 
that it had been obtained by fraud i'd the 
Court of the Senior Subordinate Judge 
of Hissar. This suit was also dismissed. 
An appeal against this decree is now pend¬ 
ing in the Court of the District Judge of 
Hissar. Along with this Memorandum of 
Appeal the judgment-debt or filed an 
application for the issue of a temporary- 
injunction that tie execution of the decree 
which was pending in the Court of the 
Senior Subordinate Judge, Hissar, be 
stayed. The District Judge granted that 
application and ordered that the judg¬ 
ment-debtor should file security before 
execution could be stay’ed. The judg¬ 
ment-debtor thereupon offered to hypo¬ 
thecate his immoveable property by way of 
security. The learned Subordinate Judge, 
hnvever, refused to accept this security 
os sufficient and allowed two week's time 
to the judgment-debtor to produce some 
other person as surety. It is agains* 
this order that the present appeal has 
been lodged. 

A preliminary objection has been raised 
that no appeal lies. In my opinion, this 
objection must prevail. It is well settled 
that every interlocutory order passed 
in the course of execution proceedings 
is not appealable, and that an appeal lies 
only from a decree and a decree must con¬ 
clusively determine the rights of the parties 
wit I regard to all or any ot the matters 
in controversy. The order attacked in 
the piesent case determines no rights of 
the parties that are in controversy. The 
District Judge ordeied that execution 
should be stayed on condition that security- 
should be given. The security was given, 
but the Executing Court was not satisfied 
with it. I do not think that this order 
can possibly beregarded as an order deter¬ 
mining any rights of the parties ox can 
be treated as a decree and be the subject 
of an appeal. 

The appeal is accordingly dismissed 
with cost?. 


W*' ,, C b .A# 


* 7 , dr sm tsud. 


INDIAH CASES; 


794 

SHEORAJI KUER Vi BHANI MIAN. 

PATNA HIGH COURT. 

FULL BENCH. 

Second Civil appeal No. 1094 of 1920. 

July 13, 1923. 

Present: — Sir Dawson Miller, Kt., 
Chief Justice, Justice Sir B. K. Mullick, Kt., 
Justice Sir Jwala Prasad, Kt., Mr. Justice 
Poster and Mi. Justice Macpherson. 
Musammat SHEORAJI KUER— 
Defendant—appellant 

versus 

DRAM MIAN —Plaintiff—and others— 
Pro forma Defendants—Respondents. 

Bengal Tenancy Act (VIII of 18S5), s. 86 

— N'on-transferable holding—Transfer by occupancy 
tenant — Landlord, whether entitled to eject transferee 

— Incumbrance,meaning of. 

A surrender of a non-transferable holding by 
an occupancy raiyat to his landlord, where the 
ralyat has previously transferred a portion of the 
holding to another person, entitles the landlord 
to enter upon the whole holding and eject the 
transferee or to settle it with another tenant. 

Per Miller, C. J. —The transfer of a non- 
transferable holding is not binding upon the 
landlord in the sense that it imposes upon him 
any obligation to recognise the transferee as his 
tenant, [p. 797, col. i.J 

Dayamoyi v. Ananda Mohan Roy Chowdhury 
27 Ind. Cas. 61; 42 C. 172; 20 C L. J. 52; 18 C. 

W. N. 971 (F. B.), referred to. 

Mohsenuddin v. Bhagaban Chandra Sutradhar, 
61 Ind. Cas. 443; 48 C. 605; 25 C. W. N. 29; 32 
C. L. J. 286, not followed. 

The word “incumbrance " in section 86 of the 
Bengal Tenancy Act implies a subsidiary interest 
charged upon or carved out of a parent estate 
such as a lease, mortgage, charge, easement or 
other interest limiting the full rights of owner¬ 
ship in the estate to which it appertains. It is 
something which affects the quality of the parent 
estate making it something less than it was before 
the encumbrance was created, [p. 8oo, col. 2; 
p. 801, col. 1.] 

Mahdeo Lai v. Langat Singh, 40 Ind. Cas. 257; 

2 P. L. J. 457 : 1 p - L. W. 504; (1917) p at. 169 
(F. B.), referred to. 

Per Mullich, J. —The proper interpretation 
of section 86 of the Act is that, upon the surrender 
of an entire holding, the landlord is entitled to 
eject every occupant on the land except those 
protected by clause (6) of the section, [p. 802 
col. i.J 

Nilkanta Chaki v. Ghatoo Sheikh, 4 C. W. N. 
667, Badan Chandra Das v. Rajeswari Debya 2C 
L. J .57 o, Rajendra Kishore Adhikari v. Chandra 
Hath Dutt, 12 C. W. N. 878, Gagan Chandra 
Choudhury v. Alak Chand Saha, 18 Ind. Cas 
9965 17 C. W. N. 698,* and Ram Udar Singh 
[Raghunath Singh ] v. William Cox , 27 Ind. Cas 
5645 19C.W.N. 268, referred to. 

Per Jwala Prasad, J. —The sale of a portion 
or of an entire holding is not an incumbrance 
within the meaning of clause (6) of section 86 
•I tht Bengal Tenancy Act. [p. 809, col. 2.J 
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In a non-transferable holding the tenant he. 

hfndT 811 ] to , tra ° sfer without the consent of the 
landlord and the transfer of the whole or part 

[p s'o cde ] 50 " 35 the lancUord is concerned. 

Appeal from a decision of the Subordinate 
Judge, liotihari, dated the 21st June 
1920, confirming that of the Amnsif 
JVrotrhaii, dated the 31st October igig| 

Mr. Jadubans Sahay, for the Appel- 
lant. 11 

Mi. Sant Prasad, for the Respondents. 

_ JUDGMENT. 

Miller, C. J. —The plaintiff in the year 
1913 took Settlement fiom the Jandloid 

a holding measuring about z\ bighas 
of land. The holding in question had pre¬ 
viously been in the occupation of Badar 
Ahir, but had been surrendered by him to 
the landlordin the year 1911. Some seven 

years before the surrender, namely, in the 

year 1904, Badai Ahir had,by aregisteied 
sale-deed, transferred a portion of the hold¬ 
ing, measuring 9 cottahs 11 dhurs, to Mu¬ 
sammat Sheoraji Kuer, the defendant 
No. 1. The holding was not tiansfeiable by 
custom,and the transfer created no privity 
between the tiansferee and the la milord. The 
defendant No. 1 refused to give up poss¬ 
ession to the plaintiff of the pait trans¬ 
ferred to her by Badar Ahir in 1904. The 
piesent suit is brought by the plaintiff 
to eject hei. The landlord is also impleaded 
as defendant No. 2 in the suit. 

The defendant No. 1 challenges Badai 
Ahir’s right to surrender the portion of 
the holding transferred to her and disputes 
the landlords right to settle it with the 
plaintiff after surrender. The plaintiff has 
paid rent for the whole holding to the 
landlord since he took settlement in 1913. 
The! Revisional Settlement Records show the 
entire hoi ding entered in the plaintiff's name, 
but the defendant No. 1 is entered in the 
remarks column as in possession of the por¬ 
tion transferred by virtue of purchase. The 
defendant No. 1 was never recognised 
by the landlord as a tenant and her name 
is not enteied in the landlord’s sherishta 
which records the plaintiff as the tenant 
of the whole holding. There is no sugges¬ 
tion of any collusion between the landlord 
and Badar Ahir when the latter surrendered 
his holding in 1911, nor is it shown that 
at that time the landlord was even aware 
of the transfer. 
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The Munsif before whom the case came 
for trial found in favour of the plaintiff 
and gave the plaintiff a decree for posses¬ 
sion after ejectment of the defendant 
The defendant appealed to the Sub¬ 
ordinate Judge, who affirmed the Alunsif 6 
decision and dismissed the appeal. 

The defendant then preferred a second 
appeal to the High Court. In view of 
the recent hull Bench decision of the 
High Court at Calcutta in Mohsen- 
nddm v. Bhagaban Chandra Sutradhar (r), 
which is in conflict with certain earlier 
decisions of the same Court, and, having 
regard to the general importance of the 
question involved, the case was referred 
to a hull Bench for determination. 

The question for determination is, whether, 
in the circumstances above-mentioned, a 
surrender of a non-transferable holding 
by an occupancy raiy&t to his landlord, 
where the raiyat has previously transfened 
a poition of the holding to another person, 
entitles the landlord to enter upon the 
whole holding and eject the transferee 01 
to settle it with another tenant. 

In approaching this question it is ne¬ 
cessary to bear in mind the peculiar ieatuies 
of occupancy rights in land and the extent 
to which protection is given by legislation 
to those deriving title from the occupancy 
ratyat. Occupancy rights in land have long 
been sanctioned by custom in this part 
of India, but it was not until 1859 ilyyt-an\ 
attempt was made by the Beg^fSiature to 
define the rights of an occupancy raiyat. 
Act X of 1859, by sec f ion 6, gave every 
raiyat who has cultivated or held land, 
not being the landlord’s zcrait 01 
piivate land, a rignt of occupancy m 
tne land sj cultivated or neld by him, 
whether held under a patta or not, 
as long as lie pays the rent payable on 
account of the same. The section, however, 
did not apply to sub-lessees from the raiyat 
holding on lease from him for a term or 
year by year. The 7th section provided 
that nothing contained in the last preceding 
section should affect the ter ms of any written 
contract for the cultivation of land entered 
into between a land-holder and a raiyat 

:' r 

(1\ 6 x Ind. Cas. 4431 4 s c « 6°5J 25 C. W. N. 
agj 3a C. I<. J. 286 (F, B.)» 


when it contained any express stipulation 
contrary thereto. Tie raiyat was liable 
to ejectment for non-payment of arrears 
of rent, but a raiyat, having rights 01 occu¬ 
pancy, could only be ejected in execution 
of a decree ir order under the pro¬ 
visions of the Act. Section 19 gave the 
raiyat the unfettered right to lelinquish 
his holding alter n dice to the landlord, 
and no piovision is made in the Act pro¬ 
tecting the interest of sub-lessees or other 
incumbrancers deriving title from the raiyat. 
]Sio mention is made in the Act of the 
rights of transfer. This was left then, 
as now, entirely to custom. Apart Irom 
custom, a transfer without the consent of 
the landlord was tantamount to abandon¬ 
ment entitling the landloid to re-enter 
and eject the transferee as a trespasser. 
The question in all such cases was, whether 
there was or was not a custom of transfer- 
ability: See Ajoodhya Per shad v. Musammal 
Imam Bandi Begum (2), Palakdhan Rai v. 
Manners (3). Although no restriction was 
placed bv the Act upon the raiyat's right 
of surrender it was held by the Calcutta 
High Court in 1866, in Kashee Singh v. 
Onraet (4), that a raiyat holding under a 
lease Hr a fixed term did not come under 
section 19 and could not without his 
landlord's consent relinquish the tenancy 
duiing the term. It was also held in Heera- 
7 )ionee v. Gunganarain Roy (5) tl at where 
a tenant, who held land for a fixed term 
underlets the land, he parts with his interest 
therein to the extent of the inteiest created 
by the under-lease and cannot, therefore, 
determine the interest of his sub-lessee 
by surrendering his own term t) the land¬ 
lord. These cases, however, impose no 
obligation upon the landlord to recognise 
any incumbrance or transfer created by' 
an occupancy raiyat, who by the Act hcs 
a right of surrender. The acquisition of 
occupancy rights by a raiyat gave him 
a permanent interest in the holding, which 
was recognised and protected by the Act, 
but the right of the landlord to ignore 
alienations made by the raiyats, in cases 

(2) 7 W. R. 528; B. It. R. Sup. Vol. 725. 

( 3 ) 23 C. x 79 ; 12 Ind Dec. (N. S.) 119. 

4) 3 W. R. Act X, Rul, Si. 

5) 10 W. R 384. 
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where there was no custom of transfer, 
was always jealously maintained. Although 
the occupancy raiyat acquired for himself 
and his heirs a permanent interest, he 
could not, by transfer, impose upon tl e 
landlord a tenant not of his own choosing 
unless theie existed by custom a right 
of transfer. Tie raiyat miglt surrender 
but, if he did so, tie surrender was 
complete and the landlord could re-enter 
and take free of alienations or incum¬ 
brances created by the raiyat. In the case 
of tenure-holoers, as in the case of raiyats 
holding fora term, the law was different. 
They could not surrender without the land¬ 
lord’s consent. See Heera Lull Pal x.'Neel 
Monee Pal (6), Judoonath Ghose v. Schoene 
Kilburn 8 c Co., (7). But if the landlord 
in such ? case accepted the surrender, he 
was ir no better position than an cssignee 
of Hie tenure-holder and piesumably vvo'dd 
be bound by incumbrances effected bef ore 
the surrender. 

The Act of 1859 w as repealed by Act 
VIII (B. C.) of 1869, hut no substantial 
improvement was made in favoui of incum¬ 
brances created by the raiyat until the 
Bengal Tenancy Act of 1885 was passed. 
That Act recognised and confirmed the 
right of the raiyat to surrender, notwith¬ 
standing any contiact between him and 
his landlord t 0 the cortrary, but it also 
conferred upon the landlord, who could 
not object to the surrender, certain ie- 
ciprocalrights including the light t 0 re-entei 
upor the holding and either let it t 0 another 
tenant or take it into cultivation himself.Ti e 
tenant's right to suirender was, therefore 
fiimly established and he could not contract 
himself out of the right even by a written 
agreement with his landlord. But if he 
did surrender, then the landlord's right 
to re-enter and take possession was also 
confirmed by the Act. At the same time 
some protection, limitedin extent, was given 
to sub-lessees and other incumbrancers 
denying titie from the raiyat. The framers 
of the Act would appear t 0 have striven 
to give a measure of protection t 0 sub 
lessees and other incumbrancers whilst 
avoiding the risk of converting such inte- 

16 \ 20 W. R. 383. 

1096 9 C ’ §7XI 12 C ‘ R 3431 4 Ind ' Dec * (»- s.) 
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rests into permanent transfers which would 

d eat the landlord'^ rights in cases where 
no transfer was permissible by custom. 
Section 178 (3) provides as follows:— 

" Nothing in any contract made between 
a landlord and a tenant after the parsing 
of the Act shall. 

‘(c) Take away the right of a raiyat to 
surrender his holding in accordance with 
section 86." 

Section 86 provides, by clause (1) 0S 
follows :— 

“ A raiyat not bound by a lease or other 
agreement for a fixed period may. at the 
end of any agiicuItu.raJ year, su.rremer his 
holding.” Clause (2) makes the raiyat 
liable to indemnify his landlord for the 
Idss of rent for the next agricultural 
year unless three months' notice of the 
intention to surrender is given. Clause (5) 
provides that when a raiyat has surrender¬ 
ed his holding the landlord may enter on 
the holding and eithei let it to another 0 r 
take it into cultivation himself. Clauses (6) 
and (7) are the only clauses which protect 
incumbrancers in the case of surrendei. 
They are as follows :— 

(6). When a hoi di ng is su bj ec t to a n incu m- 
brance secured by a registered instrument, 

the surrender of the holding shall not 
be valid unless it is made with the consent 
of the landord and the incumbrancer." 

" (7)- Save as provided in the last fore¬ 
going sub-section, nothing in 'his section 
shall .1 fleet any arrangement by which 
a raiyat and his landlord may arrange for 
a surrender of the wh;le or a part of the 

holding ” 

It seems to me that the result of these 
provisions of tie Act is that the raiyat 
has an absolute right of suiiendei subject 
to clause (6) of section 86. By that clause, 
where there is an incumbrance secured 
by a registered instrument, either the 
landloid or the incumbrancer car? defeat 
the raiyat*s light t:> suiiendei, but in other 
cases it would seem cleg 1 that nietler the 
landlord nor the ineumbiancei can object 
to the suilender, and the only ground 
upon which eithei of them could object 
is the ground mentioned in clause (6 ; . Nor 
will it avail the Jandloid that the raiyat 
had expressly agreed with him in writing 
to exercise his right of surrender. 


I 
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I apprehend that, under clause (7), the land¬ 
lord and the raiyat might enter into a valid 
arrangement f01 surrender as between them¬ 
selves, but this would not affect the rights 
of a registered incumbiancer whose interest 
the landlord would be bound to recognise. 
Under clause (7) the consent of the landlord 
is ueoessaiy, and he would, therefore, be 
in no better position than an assignee 
of the tenancy, who could claim no greatei 
lights than those of his assignor. In 
all cases, however, not governed by clause 
(6) the landlord would be bound to accept 
the surrender But where he is bound, his 
lights are clearly stated in clause (5). ’ He 
may enter on the holding and either let 
it to another tenant or take it into culti¬ 
vation himself. Section 87 provides for 
cases of a voluntaiy abandonment by the 
raiyat. By that section, if the raiyat 
voluntarily abandons his residence, without 
notice to his landlord and without arrang¬ 
ing for payment of his lent as it falls due, 
and ceases to cultivate his holding either 
by himself or by some other person, 
the landlord may, at the end of the agri¬ 
cultural year, enter on the holding and let 
it to another tenant or take it into culti¬ 
vation himself. Provision is also made foi 
recovery by the raiyat of possession of the 
land within a limited period when he c?n 
show that the abandonment was not 
voluntary; and by clause (4) where the whole 
or part of a holding has been sub-let by 
registered instrument the landloid, before 
entering, must offer the whole holding to 
the sub-lessee foi the remainder 0 f the 
term of the sub-lease at the rent paid by 
the raiyat who has abandoned. The sub¬ 
lessee must also, if he accepts the offei, 
pa> up all arrears due from the raiyat. 
If he refuses to accept the offer the land- 
Iold may avoid the sub-lease and enter on 
the holding, to o provision is made in the 
Act protecting the interest of the transferee 
of a part of the whole of a non-transfeiable 
holding m cases either of surrender or 
abandonment. It must be conceded, I 
think that the transfer of a non-transfer- 
able holding is not binding upon the land- 
lord in the sense that it imposes upon 
him any obligation to lecognise the trans- 
ferree as his tenant. The transfer! of a 
portion of. the holding does not confer 
upon the landlord any right of re-entry 
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as long as the tenant continues in posses¬ 
sion of the remainder and pays the rent. 
The question was considered by a Full Bench 
of the Calcutta High Court in 1914 in the 
case of Dayamoyi v. Ananda Mohan Roy 
Chuwdhury (8) where it was laid down as 
follows ;•— 

" The transfer is operative as against the 
landlord in all cases, in which it is opera¬ 
tive against the raiyat, provided tie 
landlord has given his previous or sub¬ 
sequent consent. Where the transfer is 
a sale oi the whole holding, the landloid, 
in the absence of his consent, is ordinarily 
entitled to enter on the holding; but where 
the transfer is of a part onlyof the holding, 
or not by way of sale, the landlord, though 
he has not consented, is ao t oidinarily 
entitled to recover possession of the holding, 
unless there has been (a) an abandonment 
within the meaning of section 87 of the 
Bengal Tenancy Act or, (d) a relinquish¬ 
ment of the holding, or (c) a repudiation 
of the tenancy.’* 

According to that decision, where 
there has been a transfer of a portion 
of the holding and a subsequent 
relinquishment by the raiyat, the land¬ 
lord is entitled to entei and this appears 
to me to be in accordance with the pro¬ 
visions of the Bengal Tenancy Act, and, 
but for the later decision of the same 
High Couit in the case of Mohsenuddin 
v. Bhagaban Chandra Sutradhar (1), I should 
have had no hesitation in holding that 
the plaintiff was entitled to eject the de¬ 
fendant in the present case. I n that case 
the Bull Bench, without leviewing the 
previous decisons on the subject, decided 
that an occupancy raiyat, who has trans¬ 
ferred part of his non-transfexable holding 
is not competent to surrender to his 

landlord the portion so transferred 
either by surrender of that portion 
alone or by surrender of the whole 
inclusive of such portion. The Court con¬ 
sidered that this follows from the principle 
that no oners permitted to defeat or derogate 
from his own grant. The Court also con¬ 
sidered that the raiyat’s power of sunendex 
had been extinguished by his own previous 

dealings with the property in transferring 

w 7 S** * 2 C 1 w 20 C- Xn J. 54 I 

18 & w. N. 071 (F. 1 .). a 1 
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a portion of his holding to another person, 
and they applied the doctrine of the Eng* 
lish authorities applicable to powers, which 
provides that where the donee of a power 
deals with the estate so as to create an 
interest inconsistent with the exercise 
of the power his option of exercising it 

becomes extinguished. 

The English rule appears to be based 
either upon the doctrine that a person 
cannot derogate from his own grant or 
upon the principle thal the power having 
been in fact exercised there is no property 
left upon which it can operate. The prin¬ 
ciples relied on are undoubtedly sound 
and salutary principles of law, but, ir. 
applying them, one must be certain that 
the circumstances are such as to attract 
their operation, ft is necessary to consider, 
in the first place, what was transferred 
in the present case. The transfer was 
certainly not an assignment of the whole 
interest of the raiyat even in the portion 
transferred. It created no privity bet¬ 
ween the landlord and the transferee, the 

holding being of the description known as 

non-transferable. The right of surrender, 
one of the incidents of a raiyati interest, 
was not transferred. The landlord would 
not have been bou nd to accept a surrender 
from the transferee. That right remained 
with the transferor. The short question 
is, can the raiyat by a contract with a 
third party' defeat the landlord's statutory 
lights in the event of a surrender ? Both 
parties to the transfer knew the limitation 
of the raiyat's powers of transfer. Both 
parties knew the landlord's rights in the 
event of a surrender or abandonment. No 
express covenant was made agieeing 
not to surrender, although in the present 
case it would make no difference, in my 
opinion, whether thecovenant were expressed 
or merely implied. The result of enforcing 
such a covenant so as to bind the landlold 
would be, as it seems to me, to permit the 
raiyat by a contarct with a third party, 
in effect, to bring about that which by law 
he can only do with his landlord's consent 
and the transferee must be taken to have 
known that without the landlord’s consent, 
he could acquire no interest in the 
propetty which would be in derogation 
of the landlord's lights. The Act limits 


the raiyat's powers of surrender only in 
a certain specified case, namely, that men¬ 
tioned in clause (6) of section 86 and b> 
implication affirms it in all other cases. 
It seems to me to follow from this that 
unless the case falls within clause (6) the 
landlord is bound to accept tfe surrender and 
cannot object on the ground that the raiyat 
has created incumbrances or otherwise 
dealt with the land in a manner not contem¬ 
plated by clause (6). But if the landlord 
is bound by the surrender his rights, undei 
clause (5), come into operation and entitle 
him to enter on the land and eject any 
one not protected under clause (6;. To 
hold otherwise would, in. my opinion, 
place the landlord entirely at the mercy 
of the raiyat in compelling him to recog¬ 
nise a transfer where by custom no transfer 
is peimissible. If the surrender is not 
valid the landlord can only look to tie 
raiyat unwilling any longer to remain on 
the land, for his rent. He cannot eject 
the transferee or even claim rent from him 
as he is not his tenant. He may even have 
strong objections to him as a tenant. 

But to accept rent from him is to recognise 

himasa tenant. It may be argued that if 
the rent is not paid a rent suit can be brought 
and the property can be sold with power 
to annul incumbrances or other unpro¬ 
tected dealings with the land, but it would 
appear to follow as a corollary of the appel¬ 
lant’s argument that there is also an implied 
covenant by the transferor to pay the rent 
and perform all acts necessary to keep 
alive the tenancy, and that the occupancy 
raiyat, who has transferred a portion of 
his non-tiansferable holding is no longer 
entitled in law either to surrender or aban¬ 
don or to fail t 5 pay his rent or perform 
anv of the othei obligations the failuie 
to perform which would entitle the 
landlord to re-enter, or, after decree, to sell 
the property with power to annul incum 
brances. If the argument is pushed to its 
logical conclusion I doubt very much if 
a raiyat, being the last of his line with no 
one to succeed him, would even be entitled 
to die. Certainly, the question would arise 
if he voluntarily put an end to his own 
life There is, in my opinion, no good 
ground for applying the doctrine applic¬ 
able to assignees in the case of English 
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leases to a case of surrender under the 
Bengal Tenancy Act. In England the 
law is that, a lessee can only give title to 
his lessor by a surrender to the same extent 
that he could give it to another person 
by his assignment. [Walter v. Yalden (9).j 
If he has cieated under-leases 01 
incumbrances upon his jwn interest, 
they remain notwithstanding the sur¬ 
render, the reason being that he 
cannot convey to his landlord, any 
moie than to any one else, that which 
he had already paited with tD another. 
In England the landlord is in nr different 
position from a third part)* in tlu's respect. 
The incidents of an English lease are the 
creation of contract between the landlord 
and his tenant and the Jandlor d’s consent 


is necessary to a surrender. The incidents 
of an occupancy holding in this country 
are the creation of Statute based on custom, 
and the consent of the landlord is not 
necessary to validate a surrender. In Eng¬ 
land a landlord may 01 may not accept a 
surrender but, if te does, he takes an 
assignment only of tlat which the tenant 
has not already parted with. An occupancy 
raiyat in Inaia ca.n create no incumbrances 
which a landlor Q entitelci tore-enter is boun Q 
to recognise, except as provided by the 
Statute. He cannot legally transfer at all 
so as to compel the landlord to recog¬ 
nise the transferee unless the landlord 
consents or unless the transfer is sanctioned 
by custom. Even in the case of sub-lessees 
protection is only given to those created 
by registered instrument and by section 
85 of the Act sub-leases for a term of more 
than 9 years cannot be admitted to registra¬ 
tion. It would be a strange result if a trans.- 
fer which is not recognised by the Statute 
at all, and which the raiyat cannot bind 
his landlord to recognise, conferred a per¬ 
manent interest upon the transferee ana 
gave him rights even greater than those of 
incumbrancers protected by the Statute. 
There is obviously a difference between 
the effect of a surrender within clause 
U) of section 86 and the arrangement con- 
tempbled m clause ( 7 ) of that section. 

1 he latter requires the consent of both 
landlord and raiyat and is a mutual arrange- 
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ment in their general interest upon terms 
agreed between them. It cannot affect the 
rights of third parties. It is analogous to 
a surrender in English Low which is really an 
assignment to the landlord of the rights 
remaining in the tenant, and the English 
doctrine may well ; pply to such a case. 
The former depends solely on the will 
of the raiyat. The landlord has no say 
in the matter, and the tcn< ut’s motives are, 
opart from fraud or collusion, immaterial. 
But once it is conceded that the tenant 
cannot legally transfer that which b\ custom 
is not transferable so as to binn his land¬ 
lord and, in effect, limit the rights given 
to th* latter by Statute, the Court, should, 
in my opinion, be slow in such cases to give 
binding effect to such transfers by apply¬ 
ing doctrines which, although applicable 
to surrenders in favour of a landlord whose 
consent is a necessary condition of the sur¬ 
render, appear to have no application 
in the case of a landlord, who is bound . If it 
is a question of which of two innocent parties 
must suffer, I think the equities are all 
in favour of the lane lord, who is bound by 
the surrender rather than of the transferee 
who takes what he knows must be a pre¬ 
carious interest depending .largely upon fu¬ 
ture circumstances or even upon the good 
will of his transferor. In such a case, I 
consider that the transferee's remedy should 
be confined to such compensation as he may 
be able to obtain from his transferor. 

Moreover,if a transfer of a portion of a non- 
tranferable holding by the raiyat prevents 
him and his heirs ever afterwards from mak¬ 
ing a valid surrender it must be conceded, 
I think, that a sub-lease or a mortgage 
or any other dealing with the propern- 
creating an incumbrance, even by an un¬ 
registered instrument, would have the same 
effect. If that be so, it was quite unne¬ 
cessary for the Legislature to enact clause 
(6) of section 86 of the Bengal Tenancy Act 
as, even without legislation, no surrender 
would be valid, so as to entitle the landlord 
to re-enter without the consent 0 f the 
incumbrancer in the case contemplated in 
the clause ; nor, indeed, in any case where 

an incumbrance, registered or unregistered 
existed. # 

It must be remembered that in the pre¬ 
sent case no question arises of coll sion 
between the landlord and the raiyat with 
a view to defeating the rights of the trai*. 
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feree. The surrender wasj[niaae 7 years 
after the transfer, and it may be presumed 
that the tenant had good reasons for wish¬ 
ing to surrender. It was made after due 
notice within the meaning of section 86 
(2). The landlord is not shown to have 
been aware even of the transfer and no 
objection could be made by him entitling 
him to refuse to accept it. There was 
no question of an arrangement under the 
provisions of clause (7) of section 86. The 
facts were not exactly similar to those in 
the case of Mdhsenuddut v. Bhagaban 
Chandra Sutradhar fi). In that case 
the tenants transferred a portion of 
their holdings and, shortly afterwards, when 
sued by the landlord for arrears of rent, 
refused to pay the rent of the entire hold¬ 
ing on the ground that they had transferred 
a portion. This was no defence to the suit 
but the pi rties came to an arrangement 
whereby the tenants surrendered to their 
landlord the land they had sold and took 
a fresh settlement of the remainder at a 
lower rent than that which was payable 
for the whole holding, anci a decree in the 
rent-suit was passed for a smaller sum 
than that which had been claimed. The 
landlord then instituted a suit to eject the 
transferee from the plots in bis possession. 
It was in that suit that the Court refused 
to give the landlord a decree ejecting 
the transferee. Whether, in the circumstances 
of that case, the Court was justified in dis¬ 
missing the landlord's suit for the reasons 
given, it is unnecessary for the purposes 
of the case to determine. The case was 
very like one of an arrangement under clause 
(7) of section 86, but if the Court meant to 
lay down that in no case could the raiyat 
surrender where he had transferred a portion 
of his non-transferable holding, I find 
myself, with great respect to the learned 
Judges who decided that case, unable to 
follow their decision. 

The only other point was, whether the 
transfer in the present case was an incum¬ 
brance | within the meaning of section 86 
of the Bengal Tenancy Act. If the sale 
was not an incumbrance it can make no 
difference that it was effected by a regis¬ 
tered instrument. 

Thejterm ‘incumbrance’ is defined in 
flection 161 of the Act, but the definition 

there given is declared to be lor the purposes. 


of Chapter XIV only, which does not in¬ 
clude section 86. The'definition, therefore, 
is not applicable to the word incumbrance 
as used in section 86. At the same time, the 
meaning a ttributed to the wore in section 
161 is of wide import Jf ana includes, 
in addition to any lien, sub-tenancy or 
easement, any other right or interest 
created by the tenant on his tenure or hold¬ 
ing, or in limitation of his own interest 
therein, and not being a protected, interest 
as defined in section 160. 

A Full Bench of this Court in Mahadeo 
Lai v. Langat Singh (io) unaninmously 
decided that a purchaser from a raiyat 
of a portion of a non-transferable occupancy 
holding without the landlord’s consent 
is not an incumbrancer and the majority 
of tiie Bench, considered that he had not 
an interest within the meaning of thet 
section. In so far as this Court is concerned, 

I think we are bound by that decision. 

The question has also been considered 
by the Calcutta High Court on more than 
one occasion. It is sufficient to refer to 
the decision of Sir Lawrence Jenkins, C. J., 
in Abdul Rahman Chowdhan v. Ahtnadar 
Rahman (11). The question there related to 
a sale of a portion of a tenure, but the grounds 
of the decision apply with equal force to a 
holding. The learneo Chief Justice there 
points out that an incumbrance would not 
ordinarily mean or include an absolute assign¬ 
ment nor would an assignment be a right or 
interest created in the tenure. He then 
considered whether the transferee’s interest 
would fall within the definition in section 
161, and held that it would not. 

In my opinion a sale of the whole or 
a portion of an occupancy raiyati 
interest creates no incumbrance on that 
interest. The interest remains unimpaired, 
the ownership alone has changed. No 
sub-tenancy is created between the vendor 
and vendee. Both the part transferred 
and the part retained remain whole and 
unincumbered. The word ‘’incumbrance’’ 
implies a subsidiary interest charged 
upon or carvea out of a parent estate 
such as a lease, mortgage,- charge, easement 
or other interest limiting the full rights! 

(10) 40 Ind. Cas. 257; 2 P. L. J. 457J 1 P. It. 
W. 504; (191]) Pat. 169 (F. B.). 

(11) 31 Ind. Cas. 554 I 43 C. 558; 22 C. h. J. 

3f#f 19 C. Wi N. 1*17* 
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of ownership in the estate to which it 
appertains : It is something which affects 
the quality of the parent estate making 
it something Jess than it was before the 
incumbrance was created. A division 
of the estate between two or more owners 
does not, in my opinion, impair its quality 
or incumber it in any way. I would dismiss 
the appeal with costs. 

Malliok, J.-—I am of the same opinion as 
the learned Caief Justice but I think it 
will be useful to examine the history of 
the legislation relating to the s.ue and 
surrender of occupancy rights ana to the 
protection of derivative titles am also to 
refer to the case-law on the subject 

Although occupancy rights in land were 
sanctioned by custom long beiore the acces- 
s * on t '\ e ^ ast India Company to the 
Dtwini the first legislative enactment which 
affirmed and defined the right in respect of 
agricultural tenancies was Act X of 1859. 
Tne occupancy raiyat was thereby permit¬ 
ted to sublet lor 0 term or year by year 
3nd the determination of tl.e tenancy 
by reason of forfeiture or any other cause 
carried with it the determination of the 
sub-tenancy also. 

With regard to the transfer by sale or 
mortgage of an occupancy holding not 
transferable by custom without the consent 
of the landlord, the Act was silent ; but 
it was then, as now, settled law that such 
*. ^ ■ — was an abandonment and that 

it entitled the landed to eject the trius- 
leree as a trespasser. 

As to surrender, section 19 of the Act 
empowerea a raiyat to relinquish the laud 
a ter notice to tne lan .lord wuo was there¬ 
upon entitle i to re-enter ana to eject £ll 
sub-ten mts, incumbrancers and otaer trans¬ 
ferees. It was apparently not tuen thought 
necessary to protect persons who held 
under derivative title> from the raiyat 
‘•nd no such transferees had any right to 
remain upon tne l»na as against a lam- 
lord wao lias re-entered. 

But, although Act X of 1859 did not place 
any restriction upon the rig a t of a raiyat 
to relinquish his lease, it was held in 1866 
y a Division Bench of the Calcutta High 
Urnr.t m Kashe. Singh v. Onraet (4) that 
a raiyat who had taken a lease for a 

ea . could not, under section 19 of 
ne Act, throw it up during its currency. 

5l 


Two years later it was held in Hceramonee 
v. Gunganarain Roy (5) that a tenant who 
holds and fora term am underlets it, cannot 
determine the interest of his under-tenant 
by surrendering his own term to the land¬ 
lord. It is necessary to observe that Sir 
Barnes Peacock in that case was careful 
to speak of a tenant ana not a raiyat ; 
a tenure-holder, according to the law as it 
stood ana as it stanus now, could not sui rend¬ 
er without the consent of his landlord nor 

could he in any event prejudice the rights 
of subordinate tenure-] olaers holding 
uu ier him: See He era Lull Pal v. Neel Monee 
Pul (6). To the same effect is Judoonath 
Ghose v. Sclioens Ktlburn & Co. (7) 
where the Jaw was stated as follows 
by Field, J.: “Of course, the zemindar 
may, if lie chooses, accept the relinquish¬ 
ment of the patin but by doing so lie is in no 
better position than an assignee of the 
patmdar." And refening to Kowla Kant 
Makherji v. Ram Mohun Gosain li 2) 
the learned Judge furtl er observed: “This 
case certainly does not shew that either 
by' the law or the custom of the country 
a patnidar has any right of his own option 
to relinquish 1 is tenure and thereby free 
himself from future liability for rent." 

These last two cases were aecio.ea after 
Act X had been repealed by Act VIII 
^B. C.) 1869 and no substa ntial improvement 
was mane in the rights of translerees till 
the enactment of Act VIII of 1885. 

Section 85 of that Act made it competent 
<0 any raiyat to sub-let either oraily or by 
unregistered, instrument with the consent 
of ids landlord ana to sub-let by registered 
instrument for a term not exceeding 9 years 
wituout the consent of ids lani.lora. .Sec¬ 
tion 86, widle re-affirming the provisions 
of tne olu la., with regard to surrenc.er by 
a raiyat not bound by a lease or other 
agreement for a fixed period, provided 
that when a holding is subject to an in¬ 
cumbrance secured by a registered instru¬ 
ment, the surrender of the holding shall not 
be valid unless it is made with the consent 
of the lanalord and the incumbrancer. 
Clause ^5) provide l that when a raiyat 
surrenders his lidaing the landlord may 
enter upon the holding ana either let it to 
another tenant or take it into cultivation 

(12) 2 Sel. Rep. 325] 6 InddDec. (o. s.) 675. 
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himself ; and section 17S introduced a 
most important change, namely, that a raiyat 
could not contract himself out 01 the rigi.t 
of surrender. 

In my opinion the proper interpretation 
of section 86 of the Act is that, upon the 
surrender of an entire holding the lan 
lord is entitled to eject every occupant 
on the Inn 1 except those protected by clause 
f6) of the section. 

fc «SThe view is supported by Nilkanla 
Chaki v. Ghatoo Sheikh (13) where an occu¬ 
pancy raiyat sub-let without 0 registered 
lease and without the consent of Ids land¬ 
lord and the Court heia that upon the surren¬ 
der of the whole holding the landlord was 
entitled to eject the under ■-raiyat without 
notice. So, again, in Badan Chandra Das 
v. Rajeswan Dcbya *14) it was held that 
section 22 of the Bengal Tenancy Act 
did not cover a case of surrender am 
that unj.er section 86 whetner the 
surrender was of a whole or a part, ti e 
landlord's rignt of re-entry was undoubte l 
and the learned Judges distinguished 
Amirullah Mahomed v. Nazir Mahomed 
(15) on the ground that a landlord 
taking by assignment from the raiyat 
was bound by the contracts made by the 
raiyat but that lie was 11 ,t so bound af er 
a surrender. To the some effect we e 
Rajendra Kishore Adhikan v. Chandra 
Nath Dntt /16), Gagan Chandra Choudhnry 
v. Alak Chand Saha (17) anj Ram 
Udar Singh [Raghunath Singh] v. 
William Cox (18). In this last mention¬ 
ed case it was held that the landlord after 
surrender by toe raiyat could not by letting 
out the lend 1o another raiyat eject a regis¬ 
tered mortgagee holding under the former 
raiyat ; and, although reference was made 
to Walter v. Yalden (9) and to the doctrine 
in English Eaw that a lessee cannot effect 
by surrender anything that he cannot do 
by a ssigninent to a ■ thir ( » person the lea rne d 
Judges certainly did not say that the 
protection could, in the face of the provi¬ 
sions of section 86, be applied to any but 
registered incumbrancers. 


K(*3) 

(M) 


4 C. W. N, 
2 C. h. J. 


667. 

570 . 


W'5) 3 * 5 932 ; 


(16) 

h ( 1 7) 
_ (18) 


12 C. W. N. 878. 

18 lad. Cas. 996; 17 C. W. N 698. 
27 Ind. Cas. 564; 19 C. W. N. 268. 
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What, then, is the position of the! 
purchaser of a portion of an occupancy 
holding ? 

If he is not an incumbrancer within the 
meaning of section 86, then section 86, 
does not protect .him. It w.is held in Tamiz- 
uddin Khan v. Khoda Nawaz Khan (19) that , 
such a purchaser was not an incumbrancer , 
an that upon the raiyat’s surrendering the 
transferred portion the landlord w«.s entitled 
to re-enter. That case was follow'd br 
Ramoni Mohan Roy v. Sheikh Kalimud- 
di (20) but a note of warning was sounded 
for tie first time in As gar Ah v. Gouri Mohan 
Ui). There, although the transferee was. 
m .iniaineu in possession because the 
surrender to the lamlora was collusive, 
tr.e correctness of the decision in Tamtz- 
uddin's case (19) was queslionea but on 
grounds other lhan the grouna that a 
grantor could not derogate from his grant. 

In tne following year came the Full 
Bench decision in Dayamoyi v. Ananda 
Mohan Roy Chowdhury 18 ) where it was laid 
down in clear and unmistakeable language'; 
that upon a transfer of a part of an un- 1 
transferable occupancy holding the land¬ 
lord is not ordinarily entitled to re-enter- 
unless there lias been .6*) abandonment 
umer section 87, or ( b) relinquishment 1 
of tne nothing, or ( c ) repudiation of the 
tenancy. 

Next, on the footing that the Full Bench 
had re-affirmei the old law, it wi.s held in 
Kunya Keson Pal v. Bam a Sundan Dasya 
(22) taut where a tenant declined to pay 
rent for the whole holding after transferring 
a portion thereof the landlord was entitled 
to re-enter ana take possession of the hold¬ 
ing. 

But shortly before this? precisely opposite 
view haa been taken in Ananda Mohan 
Roy Chowdhury v. Gurudayal Saha (23). In 
that case D. Chatterji, J., held that as the 
Full Bench had decided that a transfer 
of a portion was binding between the trans¬ 
feree an • tr.e transferor and that the 
landlord could nor sue to eject the transferee 

(19) 5 Ind. Cas. 116; 14 C. W. N. 229; 11 C. 

(20) 17 Ind. Cas. 682; 17 C. W. N. xxox. . 

(21) 21 Ind. Cas. 58; 18 C. W. N. 6oxj x8 C. 

E. J- 257- - 0 e 

(22) 32 Ind. Cas. 781; 43 C. 878. 

(23) 49 lad. Cas. 979* 22 C. W. N. 965* 
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so long as the contract between him and 
the raiyai subsisted and also cs clauses (5), 
(6) and (7) 01 section 86 were not appli¬ 
cable to the surrender only of a part of the 
holding, there was no provision 01 law 
unuer which the landlord could eject the 
transferee. The learned Judge further held 
that the raiyat could not derogate from 
1 is grant and that the surrender was in fact 
an assignment. In 1917 that decision was 
affirmed in a Tetters Patent Appeal the 
judgment in which runs as follows : “ We 
think this case was rightly aeci a ed by 
Mr. Justice D. Chatterji. The appeal must, 
therefore, be dismssea with costs." 

In the following year the question again 
came up for decision in Tatmz 
Munshi v. Bisweswari Debya (24). In 
that case there was a sale of a part or the 
holding, then a surrender by the raiyat 
of lhat par'! and then the taking of a new 
settlement of the balance of the holoing; 
and it was contenaea that these operations 
had resulted in a surrender of the whole 
and that the landlord was entitled to eject 
the transferee from the portion which 
he had purchased. Mr. Justice D. Chatterji 
again adhered to his former view while 
Mr. Justice Newbould was of opinion tLat 
Tamtzuddin Khan v.KhodaNawaz Khan (19) 
and Ramoni Mohan Roy v. Sheikh Kalim- 
uddt (20) were correcrly decided. The 
case finally went in r ppeal before a Bench 
of three Juugesan t Mr. Justice Newboul u ’s 
view was affirme u , it being held that the 
relinquishment of a part of a holding 
ana tue taking of a new settlement of the 
remainder operates as a surrender of the 
whole, expressly as to Ihe former ana im¬ 
pliedly as to tue later. 

The controversy, however, was not ended 
an l shortly afterwards in Daslur 
Ali v. Ram Kumar Gope (25) there was a 
difference of opinion between Teunon and 
Ricnar u son, JJ., the former relying upon 
Ananda Mohan Ray Chowdhury v.Gurudayal 
Saha (23) ana being also of opinion that 
the sale of a port of a holding was an 
incumbrance within the meaning of sec¬ 
tion 86, and the latter reiving upon 
Tamil Munsht v. Bisweswari Debya (24). 
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Ud) 50 Ind. Ca*. s * 71 22 C. W/ N. 


967. 

972 . 


The latter learned Judge’s opinion prevailed 
as it agreed with that of the lower Court. 

Two years later the question again came 
up for consideration in Mohsenuddin 
V. Bhagaban Chandra Sutradhar (1) ana 
was referred to -• Full Bench of five Judges 
who held that a raiyat who hau transferred 
a part of his holding was not competent to 
surrender either the whole or u part. The 
learned Judges in arriving at the result 
did not consider it necessary to refer <o 
the previous case-law on the subject ana 
decided the case on the sole ground t] at 
a grantor cannot be permitted’to derogate 

from 1 is grant. 

Now, in the case before us there is no dis 
pute as to the facts and unless the transferee 
who is the purchaser of <1 part of on un¬ 
transferable occupancy holding and who 
holas under a registered-deed of sale can 
be considered to bean incumbrancer within 
the maning of section 86, Bengal Tenancy 
Act; or unless we can a pply the rule of equity 
upon which the learned Judges of the 
Calcutta High Court have proceeded, his 
appeal must fail c nd the plaintiff must 

succeed. 

Assumng for a moment that the decision 
of the Full Bench of this Court in Mahadeo 
v - Langat Singh (i 0 ) os to the meaning 
of the word incumbrance in Chapter XIV 
of the Bengal Tenancy Act applies «Iso 
to section 86, it seems to me that we ought 
not to ..isregarci the whole course of pre¬ 
vious le gation and the decided cases 
simply bgcause they appear to conflict 
witu an established rule of equity. 

It may be askea at the outset, does sec¬ 
tion bo admit of the application of the rule 
at all or has it by expressly inc tiding iu- 
cumbrances in clause (6) by implication ex- 
c m.e . v other forms of transfer? I think 
an ex.mination of tue previous legislation 
an a case-law leads to the conclusion that 
the answer is i n the affirmative 

It is, however, sai tl that the odinary rule 
of construction does not apply to section 
86 that the Bengal Tenancy Act is not 
exhaustive and that in the absence of any 
special provisions regar Q ing a purchaser of a 
portion of an occupancy holding the general 
principles of contract which are of universal 
application must prevail. 

Even if we assume that the maxim e %- 
pressio untus cst exclusion alterius is not 
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intenaed to be applied to section 86, I 
do not think the equities here are in the 
transferee's favour. 

In the first place, the section itself for¬ 
bids the application of the rule to incum¬ 
brances which are not registered and to that 
extent modifies it; and if the law is not dis¬ 
posed to regard unregistered incumbrancers 
with any great tenderness, why then is 
it necessary to credit it with a more be¬ 
nevolent disposition towards transferees 
by sale ? 

In the next place, both the occupancy 
right and the right to surrender are crea¬ 
tures of Statute. Ordinarily, the landlord 
here has no opportunity of protecting him¬ 
self against assignments and in the cir¬ 
cumstances it would be unfair to streng¬ 
then the position of the assignee. 

In the third place, unless there is the 
strongest necessity, the equitable doctrine 
that a grantor cannot derogate from his 
grant ought not to be applied here against 
an innocent third party. The transferee 
can compensate himself by an action for 
damages against his transferor and to hold 
that the surrender is invalid is to go even 
further than is contemplated by the ana¬ 
logous provisions of section 115 of the 
Transfer of Property Act. 

In the fourth place, the transferee was 
fully aware of the title he was buying. 

It is true that the doctrine was applied 
by Sir Baanes Peacock in Heeramoiue v. 
Gunganaraln Roy ( 5) inthecaseof a tenant 
holuing for a term, but it has, so far as I 
am aware, never been applies to the case 
of an occupancy raiyat. 

A reference to section 115 of theTransfer 
of Property Act also clearly snows the 
deliberate intention of the Legislature 
to discriminate between agricultural and 
non-agricultural tenancies. Thai section 
provides not that the surrenuer shall be in¬ 
valid but that it shall not prejudice the 
rights of a.1 under-lessee who, unless the 
surrenuer is made for the p rpose of ob¬ 
taining a new lease, shall hold the land 
under the contracts which were binding 
upon his lessor. It expressly makes a 
difference between surrender ana forfeiture 
and directs that upon forfeiture unless 
the forfeiture has been procured by the 
lessor in fraud of the under-lessees, the 
under-lease shall be annulled. With regard 
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to agricultural lands, the law has already 
gone as far as it can; it has affirmed the 
rule that tenures affected bv the Bengal 
Tenancy Act cannot be surrendered except 

by agreement with the lanulord and, apart 
from section 86, it has provided for the pro¬ 
tection of under -raiyats against abandon¬ 
ment and distraint. Having regard to the 
jealousy with which the law has looked 
upon the sale of occupancy holdings, 
I 00 not think we should extend the pro¬ 
tection given to veuuees without a clear 
and unequivocal expression of its 
intention. 

To test ti e applicability of the rule it is 
only necessary to enquire what will be 
t he position of the landlord if the rule is so 
enforced. In the absence of any fraud or 
collusion, (of which there is no question 
in the present case), it may be presumed 
that the raiyat has surendered because 
he finds himself unable to cultivate tfie 
remaining portion of the holding. If the 
law declines to allow him to su; render* 
he will leave that part of the holding un¬ 
cultivated and the landlord's only remedy 
will be to sue him for the rent of the whole 
holding and to take possession in execution 
ot liis decree. It may be wrong to allow 
the transferor to derogate from his grant 
but it is no less inequitable that the land¬ 
lord should be put to the harassment of 
a civil suit instead of being able to avail 
himself of the more summary process 
of section 86. It must also be remembered 
that since the days of the Permanent 
Settlement the object of tenancy legis¬ 
lation has been to promote the cultivation 
of waste land so that lanclor c .s might be 
enabled to realize to the fullest extent the 
income of the lands settled with them and 
might meet with punctuality their engage¬ 
ments with Government: nor should it be 
forgotb-n that the rules regar (l ing transfer, 
surrender and abandonment which have 
their origin in special local ana financial 
conditions cr.n never be expected to cor¬ 
respond closely with those applicable to 
English tenures. It was never intended 
that, simply because he has sold a portion 
of his lana, the landlord must be forced to 
keep an unwilling raiyat upon his holding; 
nothing could be more detrimental to 

good husbandry. * , . ' * ! , 

Applying yet another test we may ask 
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what is to be the position of the landlord if 
the tenant wilfully defaults in payment of 
rent or incurs forfeiture by a breach of 
covenant or abandons the land ? If the 
rule is to be applied logically, the landlord 
would have no right even in those eases 
to re-enter so as to destroy the right of 
the transferee, a result which, apart from 
fraud, would be in the highest degree 
inequitable. 

Or, to take an extreme course, suppose 
again that the tenant dies intestate and 
without heirs and by his own hand, is 
the landlord to be deprived of his right 
of reversion in that case also ? 

The truth is that, like all equitable maxims, 
the rule has its limitations and to apply it 
in the present connection would be to pro¬ 
duce evils far greater than those it is 
sought to remedy. 

The result then is that, when a ratyat 
of an occupancy holding surrenders the 
entire holding after having sold a part 
of it the landlord is entitled to re-enter 
and eject the transferee for the following 
among other reasons :— 

(1) the transferee does not acquire the 
status of a tenant and the landlord is not 
bound to recognise him ; 

(2) the transferor continues to be the 
sole tenant of the landlord for the purpose 
of ejectment unaer section 84 of the Bengal 
Tenancy Act, enhancement under section 
30, suits for rent under section 65, acqui¬ 
sition of land unaer section 84, abandon¬ 
ment unaer section 87, distraint under Chap¬ 
ter XII and sale proceedings under Chap¬ 
ter XIV; 

(3) to deny the landlord the right to re¬ 
enter is tantamount to compelling him 
to recognise the transfer of a part ; 

4 ) the provisions of clauses (6) and (7) 
of section 86 of the Act make it clear that 
the purchaser of a part of a holding is not 
protected and that the raiyat may come 
to any arrangement he likes with his land¬ 
lord even though it be to the purchaser's 
detriment. 

With regard to the surrender of a part 
of the holaing, section 86 shows that the 
right of surrender in this case is conditional 
on the landlord’s consent; but once the 
landlord does consent the position is 
th.6 same as in the case of the surrender 

of the entire holding. In effect the 


surrender of a portion of the hold- 
lug, whether it be of the portion 
already transferred or 0 f the other 

1 I 1 * ils a surrender of the entire 

holding and the creation of a new holaing 
and, therefore, the landlord's right to eject 
the transferee remains unaffected- The 
position is very similar to that where an 
occupancy raiyat sells a part of his holding 
to one man and the rest to another. The 
landlord’s right of re-entry is based upon 
the view that the transfer of the entire 
holaing by sale constitutes abandonment. 
I take it that the sale of a portion and the 

T , . • • has the same result. 

In this view of the matter, it is not neces- 
sary to devote much discussion to the 

IT * on the subject of powers. 

It is an established rule tl at wl ere a 
person is possessed of a power (other 
than a power coupled with a trust) to dis¬ 
pose of property, he will not be permitted 
to exercise that power if lie has by his own 
act disentitled himself from such exer¬ 
cise. But the rule has special reference 
to powers created by deed or Will ; it is not 
based on estoppel but on the principle 
that the power having been in fact exer¬ 
cised there is no property left upon which 
it can operate and in Foakes v. Jackson 
(26) approving In n Hancock { 27) the rule 
is stated by Farwell, J., as follows : “any 
dealing with the estate by the donee of 
a power inconsistent with the exercise 
ot the power must put an end to it." 

On the other hand, in Nottidge v. Bering 

f-L ^ was tlie circumstances 

ot that case, the donee’s power to appoint 
persons haa not been released by his con¬ 
currence in a disentailing deed. 

In this connection, the question also fre- 

quently af’ses whether the power of a tena nt 
lor hie to consent to a sale is affected by 
he alienation of or incumbrances upon 

Lrilv 6 « tate ‘ Ith?s been l eI(! tlxt. or f ;i- 
n..ril>, the power cannot he exercised so 

« t° puaice the rights of the alienee 
butt]., t, where theneed contains an actual 
or implied recognition of the liability of 
Vrt f 0per y: to .conversion, the powe'r of 
t 5 .J en?nt for life in unaffected in cases 

rWstv c t\ 8 6 o7: 89 L - j - ch - 352.".* w 

* • 173165 J - Ch - 690: « w - 
M) (1909) C CU, « 47 i 101 4S> ,,. 
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of mere equitable powers: Hurst v. Hurst 

( 29 )- 

In my opinion it is not possible to apply 
these t eel mi cal rules relating to settlements 
to tenants’ rights created by Statute. 

Moreover, I think that in the present case 
the raiyat has done nothing inconsistent 
with or in derogation of his grant. The 
alienee knew that the law gave the raiyat 
the power of surrender by which his own 
interest was liable to be determined. Jn 
truth there is here no derogation at all 
from the grant and if it were necessary 
to refer to any legal maxim, I would be 
inclined to say that the more appropriate 
rule is “cessa?ite statu pnmitivo cessat deri¬ 
vative.” That rule applies not only to 
remainder men and reversioners of estates 
defeasible on the death of the life tenant 
^unless confirmed by the remainder- men 
or reversioners) but also to titles derived 
from estates which are limited by conditions 
and which are liable to be defeated by the 
acts of their owners, as by the marriage 
of a “tenant durante vidultate " or by the 
resignation of the person who has leased 
the glebe lands or tithes belonging to the 
living. The principle is not different from 
that applicable to service tenures in 
India ana I can see no reason why the result 
which follows when a service tenure-holder 
relinquishes his service after alienating 
a part of the tenure shoula not follow when 
an occupancy raiyat surrenders after selling 
a portion of his holding. 

I. think, therefore, that it would be in¬ 
equitable to apply the English Law in a 
country where the law of agricultural te¬ 
nancies has been evolved out of conditions 
peculiar to itself, where free transfer is not 
ordinarily permitted and where statutory 
rights unknown in T England are conferred 
on the landlord ; ana I take it that this 
aspect of the matter would not have been 
overlooked by the learned Chief Justice, 
Sir Lawrence Jenkins, and his collegues in 
Dayamoyi s case (8) when they laid down 
the rule that the landlord is ordin¬ 
arily entitled to re-enter if the 
occupancy raiyat relinquishes his holding 
after transferring a part 0 f it. It may be 
said that the learned Chief Justice was per- 

(ag) (1852) 16 Beav. 372* 22 t. J. Cb, 33 Si 1 
W. RMOJi 51 ft & pd Rj ft i 79i \ * 
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haps not considering the case of surrender 
an ( i that the decision does not show whether 
this was the precise question referred to 
the Full Bench, ana that,rather lhan weaken 
its authority in any way by further discus¬ 
sion, it would be wiser to accept the English 
rule. Apart from, the general considera¬ 
tion that the English rule cannot be applied 
here, I think that the language of the 
learned Chief Justice was guarded ana 
deliberate and that it wrs intended to 
cover the case of surrenders. 

In so far as the transferor has by his 
surrender damnified tLe tansferee by com¬ 
mitting a breach of any impliea covenant, 
the obligation may be viewed as one personal 
to the transferor ana capable of being 
discharged by payment of damages. It 
is not necessary for the protection of He 
transferee to declare that the surrender 
itself shall be inoperative. 

There remains the question whether the 
transferee in the present case can be consider¬ 
ed to be an incumbrancer witlJn the mean¬ 
ing of section 86, of the Bengal Tenancy Act. 
It may be contended that, for the purposes 
of section 86, the term incumbrance has 
a wider meaning than that given tofit 
by definition in Chapter XIV. The conten¬ 
tion is arguable, but I doubt whether, in 
view of the Full Bench decision of this 
Court in Mahadeo Lai v. Langat Singh (Jo) 
which followed the decision of Jenkins, C.J 
in Abdul Rahman Chouahm v, Ahmadar 
Rahman (11), it will serve tny useful pur¬ 
pose to re-open the controversy. The mi jor- 
ily of the Judges in both the above cases 
held that, with reference to a'tenancy, the 
term incumbrance connotes an interest 
subordinate to and different in quality 
from the parent interest and aoes not 
connote merely a difference in quantity. 
For the sake of finality, I W'oula be inclined 
to accept this view. 

It follows, therefore, that the transferee 
in the present case has no right to remain, 
in possession as against the landlord and 
the landlord's lessee ; therefore, the'appeal 
should be dismissed. [ 

Jwala Prasad, J.- The facts upon which 

this reference has been maae are as follows: 1 

One Baaar Abir had a holding .of two 
bighas 11 kathas in Muuza Pursottampur 
/ blonging to defendant No. 2 as the pro- 

: prifetor thereof; Baaar sold 9 Mhas'j 
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. dhurs of it to aefenuant No. 1 by a regis¬ 
tered kabala, dated the nth June I 9 ° 4 * 
.In 1911 (1318) he surrendered, through 
Civil Court, his entire holding in favour ot 
the tfncadar of the proprietor, ti.e then 
.landlord. The lan »lora settle.: ti.e e tiu- 
holding with the plaintiff wh ose lan; w.-s 
recorded in ti e Revisional Settlement. '1 c 
plot in dispute, Survey No. 386 (g kalha.s 
7 dhurs), which was purchased, by <den - 
ant No. 1 was recorded as being in 1 is pos¬ 
session. The plaintiff, therefore, could not 
..get possession of this dispute^ plot an 
accordingly lie commenced an aclion in 1 e 
Court of the Munsif of Cuumparan io' 
ejecting the defendant No. 1 an succeeded 
in both the Courts below in obtaining • 
decree in his favour for khas possession 
with mesne profits. The defendant No. 
1 came to this Court in second appeal. 
The appeal was heard by a Division Bene! 
of the Court by which an or, er of l-th 
February 1923 referred t] e ca.se for . eci- 
sion by a Full Bencli inasmuch ;.s the 
decision of the appeal depended, upon a. 
question of law of gei eral importance an<. 
upon which there was no previousi.ecisiou 
of this Court. 

Tl'.e holding in question is a non- 
,transfers ble one. The tenant of tne hob - 

ing first tranfserred a part of it to defend¬ 
ant No. 1 and subsequently surrendered the 
entire holding in favour of the l-indor,.. 
The question, therefore, raised in the order 
of reference is, where an occupancy rmyat 
has transferred a part of his non-tn nsfer- 
eble holding, is he competent afterwards 
to surrender to 1 is landlord the whole 
holding as to entitle the landlord under 
clause (5) of section 86 of the Bengal Ten ncy 
Act to enter on the holding inclusive of 
the portion previously transfer re by the 
tenant and either to let it to an ot tier ten nt 
or take it into cultivation himself, to use* 
the words of the clause ? 

The Calcutta High Court, after a good 
deal of conflict of decisions, has recently 
<in the Full Bench ca.se of Mohsenuddin 
v. Bhagaban Chandra Sutradhar (i) 
answered the question in the 
negative. The decision of the case lias 
been based upon the well known principle 
that no one can be permitted to derogate 
from his own grant and that a person 

vested with a power must extinguish that 


power ii he has dealt with Ids estate 
and ere. led interests inconsistent with 
the exercise of t] ii power. Applying 
these principles, the learned Chief Justice 
Mookcijcc, J.. held that an occupancy 
vatyal by ii nsferring a part: of ] is non- 
tr nsfer; 1 h 1 ol, ing renders himself in¬ 
competent to exercise 1 is rig] 1 of surrender 
linger section 8hoi the Bene. 1 Tenancy Act 
v.ill respect to Ihe portion so transferred 
either by surren, er of ih. 1 portion alone 
or hv surren* er of 1] e whole inclusive 


ol such portion. 

My Lord the Chief Justice lias shewn in 
his judgment that the doctrine applicable 
to assignees in the case of English leases 


docs not apply to a case of surrender under 
the Bengal Tenancy Act, and my learned 
brot] er Mullick, J., has come to the same 
conclusion by going into the history of ti e 
legislation and t] egrowth of t] e law regu¬ 
lating t! e a.gi icultural tenancies in 1] is 
country. I shall, therefore, briefly discuss 
ii e question with reference to tl e Beagal 
Ten ncy Act by wl ich ti.e holding in 
question is governed. 

Tl elearner Vakil on bel a.If of ti.e appel- 
1 ni relies upon the aforesaid decision of the 

Calcutta High Court nnd upon cb use (6) 
of section S6 of the Bengal Tenancy Act 
which runs 1? follows :—“ When a hold¬ 
ing is subject to incumbrance secured 
by a registered instrument, the surrender 
of tie hole ing shall not be vs li<t unless 
it is made with the consent of the landlord 
and tl e incumbrancer His contention 
is that t] e sale to! is client ot a part ot the 
holding w< s an incumbrance within the 
meaning of the words used in the clause, 
and it having been secured by a registered 
instrument the subsequent surrender of 
the holding not having been made with ids 
consent was wholly invalid. This con¬ 
tention would be unanswerable if the sale 
of a. part of ; lidding were an incumbrance 
wit,;in ti.e meaning of He term used in 


t c clause. 


The term ' incumbrance* has been de¬ 
fined in section 161 of the Act for the pur¬ 
pose of Chapter XIV only, and that defini¬ 
tion, therefore, is limited in its application 
to that Chapter only. It says: “The term 
‘incumbrance’ used with reference to a 
tenancy .means any lien, sub-tenancy, ease¬ 
ment or other rights or interest created 
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\K- t'le teuaut 011 his tenure or holding or 
in limitation of his own interest tl erein, 
anci no* being a protectee, interest as defin¬ 
ed in the last foregoing section." 

The Special Bench of this Court in the 
case of Mahadeo Lai v. Langat Singh (io) 
held that the words “any other right or 
interest created by the tenant on his hold¬ 
ing or any limitation on his own interest 
tlierein°refcr tosomeright which is ejusdem 
generis with the words “ lien," sub¬ 
tenancy", "en.semenl" in the same section. 
This interpretation saves, to niv mind, 
a sale either of a portion or of an entire 
holding from being an incumbrance so far 
as Chapter XIV is concerned- It is not 
a lien, it is not an easement, it is not a sub¬ 
tenancy for the vendee does not hold the 
land under the vendor tenant of the lana, 
tor is lie liable to pay rent to the vendor 
for the portion sold to him. The vena or 
has not reserved to himself any right in 
the 1 ind ana there is no reversion to 1 im 
in any case. The venuee rmy pay rent 
through the vena or but that will not make 
him a ten: nt under the landlord unless 
his purchase is recognised. The original 
lenant when compelled by the landlord 
to pay rent for the entire holding may 
realise his quota of the rent payable by the 
transferee as a co-owner of the holding 
under the general law ol contribution^ 
but a co-owner is not a tenant. 

“ Tenant" under the Bengal Tenancy Act, 
section 3, clause (3), means “a person 
who holds land um.er another person, 
and is, or but for special contract would 
be, liable to pay rent for that land to that 
person.’* A vendee of a portion of a holding 
is not a tenant of the vendor unaer this 
definition. 

Therefore,the sale of a portion of a holding 
does not create a sub-tenancy ana is not 
an incumbrance within the meaning ot 
section 161 of the ^ct, and, us held in'the 
Patna cose, it need not be annulled 1 ncier 
section 167 of the Act before a purchaser 
in execution or a rent o.eoree is entitle^ to 
t ike possession of the propertv vide Abdul 
R thman Chowdhury v. Ahmadar Rahman 
(11) and Fazarali Mahaldar y. p 0 roo 
Mian (30). In the former case it was 
contended before Sir Lawrence Jenkins at 

(30) 48 Iud. Cas. 300J a 3 C, L. Ji 


page 1225*, that the language used in sec¬ 
tion 161 extent.s the meaning of the term 
incumbrance " beyond its ordinary sig¬ 
nificance so as to induce any exposition 
of the tenancy even of absolute assign¬ 
ment or sale of the entirety or a portion 
thereof. In overruling this contention 
his Lordship observed as follows:—"It 
is cifficult to understand why the infeiior 
interests of a lien, sub-tenancy are. easement 
alone should lave been mentioned, if the 
intention was that the supeiior inleiest 
involved in <.n assignment was to he includ¬ 
ed :n tl e general words. It runs counter 
to the first piinciples of construction, An 
incumbrance would not ordinarily mean or 
induce an absolute assignment nor would 
it be a right or interest created on tie 
teLure. Ca.nitbe said tobeany limitation 
of a tenant’s interest ? I think not ; 
These words i pgear to me to refer r.ot 
1o the area but to the quality of the tenant’s 
interest. This view preserves the essential 
characteristic of a lien, sub-tenanev or 
easement, for the idea inherent in these 
leading words is that of a graft on a sub 
ject-matter which is not destroyed but still 
continues, though in a modified form. The 
more general wor ( s that follow are at 
least as susceptible of an ordinary ire, u- 
ing which w'ouJq give effect to that idea 
as the wiaer but lyess appropriate one for 
which the respondent contend ". 

Accor o’ing to Sir Lawrence Jenkins, 
therefore, an absolute assignment of a 
whole or a part of a holding is not an in¬ 
cumbrance within the ordinary significance 
of the term. If the sale or assignment 
of a part of a con-transferable holding does 
not come within the oefinition of the term 
used in section 161 of the Act, f a r less 
will it be covered by the orr inaiy significance 
of the lerm used in clause (6) of section 
86 of the Bengal Tenancy Act. 

An incumbiauce in law is a "l ability 
resting on an estate, a legal claim a a lien 
on an estate foi the discharge cf v.hieh 
the estate is liable, ary right t 0 ci an 
interest in an estate to the diminution 
of its value but not impedirg the pf ssirg 
of the fee by conveyance, as a mortgage, 
a lien for taxes, a judgment, a light of way, 
synonyms load, burden, clog, impediment, 
check, hindranc e". Th e c a T e of a' pgr t 
~ •Page_of *9 C# W. N, [£<*•) _ » 
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of 8 holding extinguishes the right of the 
vendor to pass the fee by conveyance or 
in any other way and is, therefore, not an 
incumbrance but is a total extinction 
of his rights. He cannot, in any circum¬ 
stances, claim the land back by discharging 
the burden of tie sale upon it. In the 
absence of any statutory definition of 
the woid in the Act, the word must betaken 
to have been used in its etymologies 1 
meaning and in the sense it may have 
acquiied as a term of art in law. There¬ 
fore, the word ‘ incumbrance * in section 
86 of the Bengal Tenancy Art does not 
embrace a sale of a part of a non-transfer* 
able holding. This was tl e view' taker, 
in the case of Tamizuddtn Khan v. Khoda 


N ewa zit/j (19); t ha t dec i si o u wa s b a s e d u p o n 
the ground that an incumbiance implies 
a limitation of the rights o- the tenant 
and not a total extinction of them as in tfe 
c; se of an out an out sale whether of 
a portion cr of an entire holding. The 
principle was accepted in tie following 
cases: Mahanti LalSahu v. Harkissen Jha 
(31), Abdul Rahman Chowdhuri v. Ahmad r 
Rahman (n) and Fazatali Mahaldar 
v. Karoo Mian (30). The decision in the 
case of Tamizuddtn Khan v. Khodu Neuaz 


Kkan (19) was commented upon Ihoigh not 
expressly disssented from, in the case ol 
Asgar Alt v. Gouri Mohan (21). 
The decision of that case, however, turned 
upon the surrender having been found to 
be collusive. Undoubtedly, if the surrender 
be collusive, the tenancy will subsist and 
so long as thetenanc} subsists, the land¬ 
lord is not entitled to eject the transferee 
of a portion of the holding. This is r.ot 
the case here. 


The case of Chundra Sakai v. Ka 
Prosanno Chut ket butty (32) implied 
took a contrary view when it he 
that an exchange of land is j 

incumbrance within the meaning- 

section 161, but this view was practical 
dissented from by M. Chatterjea, J., at pa 
I220* of the case referred to above AH 
Rahman Chowdhury v. Ahmadar Rahnu 
( XI ). /While doubting -he correctness of t] 
decision in Chundra Sakai v. Kallt Prosam 
Chuakerbutly (32), ft. Chatterjea, T 

( 3 *) 19 C. Wr If. (i 7 «) CLXXVI. 

v 3 ») 33 C. a g 4 ; 12 Ind. Dec. (h. a.) 170. 

* Page 19 C. W, N ,— u - 


that in any «*ase it ought not to be extended 
further. Sir Uawrence Jenkins, committing 
upon thisca^e in Abdul Rahman Chowdhuiy v. 
Ahmadar Rati man(ii) at page i226.*observes: 
“ The ratio decidendi is to be found in these 
words:—‘The exchange by wl ich this lar d 
was acquiied by the defend; nt was in limi¬ 
tation, if not in fact in destruction, of the 
original tenant's rigid in the holding/ 
a distinction was thus recognised between 
limitation and destiucti ,ri and presumably 
it was considered an exchange war- a limi¬ 
tation, tor section 161 does not extend 
to that which is a destruction of a tenant’s 
right. Whether this be a true view of 
the effect )f an excharge may have to be 
retonsn ered in the future, dees not arise 
now r . I am concerned only with an 
absolute sale and that, in my opinion, is 
not in limitation but in destruction of the 
interest to which it relates. On the ques¬ 
tion referred, tlerefoie, I hold that the 
interest of an unregistered prrclaser of a 
portion of a patnx tenure is not an incum¬ 
brance within tl e meaning 0 1 section 161 
of the Bengal Tenancy Act.” 

In my opinion the definition of the word 
as given in the case 01 Tamtzuddtn Khanv. 
Khoda Newa Ki an (19) and the view taken 
therein that the woTd “ incumbrance ” in 
clause (6) of section 86 does not embrace the 
sale ot a part oi a non-transieiable holding 
remain unshaken. I, therefore, hold that 
the sale of the part of the holding in ques¬ 
tion in favour of the appellant was not an 
inembrance within the meaning of clause 
(6) of section 86. 

The question, then, remains as to whether 
the surrender of the entire holding 
in the present case under section 86 
of the Bemal Tenancy Act is valid so as 
to give the landlord the right of re-entiy 
on the portion of the hold ng sold to the 
appellant prior to the suurender and to 
let it to the respondent or to take it ijto 
cultivation himseli under clause* (5) of 
thesection- In the Bull Bench case ol the 
Calcutta High Court the suirender was w'-'th 
respect to a part of the holding under an 
airangement between the landlord and the 
origin; 1 tei ant and it was held that the 
surrender was invalid with respect to the 
portion of tie lolding previously sold. 

• Page of 19 C. W.N.— {E 4 .) “ T* 
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Suriender c msists in the vielding of tie 
term to him who has tie imm diate estate 
in lever si 0.1 in order that the term may 
merge in the reversion. After the surrender 
of tie lidding the liability->f the tenant 
towards tie landlord to p; v rent, ei< 
ceases. This may be by mutual agree¬ 
ment or by operation of Ian. Sec ion 86 
of the Bengal Tenancy Act codifies the 
principles of surrender and presci ibes m It* 
for effecting the same. Clauses (1) to (4) 
deal with st riender by operation of law. 
The first* clause orders upon a nnyat not 
bound by a lease or other agreement for 
a fixed term a right to sun emit r his holding 
at tie end of any agiicultuial year. Clauses 
(2) to (4) prescribe the way in which this 
light is to be exercised, tl at is, by causing 
a notice to be served upon the landlord. 
Clause (7) recognises a surrender by mutual 
agreement between a landloid and a tenant 
with respect to the while 01 a part of the 
holding. In the Pull Bench case of th„ 
Calcutta High Court the surrender was with 
respect to a part of the holding ULder 9 
mutual agreement between the landlord 
and the original tenant. Therefore, it 
was a surrender under clause (7) of the 
section. The surrender in such a case 
is in the nature of an assignment by the 
tenant to his landloi d of tl e wl ole ■.>: a p; it 
of tie holding. The tenant is icuqired to 
disclose to the landlord the condition of 
the tenancy rnd his previous dealings 
theieof such as tiars f er of a pah of the 


It must be remembered that a surrender 
by mutual arrangement may be for consider¬ 
ation aiul that neither the tenant nor the 
landlord is exeicising his lights which 
would arise under tie earlier clauses of 
section 86 when a tenant as a matter of 
ii lit suirenders his holding by a n >tice 
to the landlord. By mutual agreement 

the landlord can accept the smrender 
witl respect to the part of the holding when 
the other pait has alieady been sold to a 
third poison. In tha< ease he will have :o 
recognise the transfer of a part of a non- 
transferable holding which he can very 
well agree to do and foi which he can take 
proper compensation while enteiing into 
the mututal airangement with the tenant. 
Clause (7) has sim ily recognised the prin¬ 
ciple jf the Englis 1 I.aw that a surrender 
implies a mutual agreement between the 
landlord and the tenant and can be with 
lespeet to the whole or pait ol a holding 
Oa slier v. Haider son (33). The Bengal 
Tenancy Act does not restrict a surrender 
to a mutual agreement between the pa - ties 
but confers upon the tenant a statutory 
right t. yield up the teim of his tenancy 
and to put an end to bis liabilities to the 
landlord for holaing tie land under 1 im; 
whethei tnelandh.rd does -»i does not ike it. 

I 11 otii?i words tle tenant 1 as ? light to 
surre del his liolding against tie Will of 
his ]a tdliid. Tleiefi.re, tic landlord must 
1 avc tl.? right tut?k^theJandlieelioni any 

incambianee which under the law ho is 


holding. The landlord also is required t 0 not bound to recognise. In a non-transfer- 
acquaint himself witl tl e condition of tl e able holding the tenant has no right to trans¬ 
tenancy and the previous transfers, if any fer without the consent of thelandlord and 
of a portion of the holding. The change the transfer, therefore, of the whole or a 
of possession which is essential to a valid pait of it is invalid so far as the landlord is 
surrender must in such a case take place concerned. Where the transfer is of tie 
by mutual agreement, and the tenant whole of the holding the landloid has the 
must be in a position to transfer immediate remedy provided for by the law under sec- 
possession of the propelty. The dealing tion 87 of the Act and to treat the holding 
between the parties must be fair and the as abandoned. Where the tenant transfers 
transaction must be bona fide, and if the a part of the holding the landord is not 
mutual dealing between tie parties by way bound to recognise the transfer and has a 
of surrender have the effect 0 f destroying right s till to hold tl e tenant liable to him 
the rights of third patties the transaction for tl e rent of tl e entire bolding and such 
ma y be tainted with fraud or dishonesty otl et liglts that be may have against 
and it is possible then to apply the piii- tl e tenant.* 
ciple upon which the decision of the Full 

Bench case has proceeded, namely, that a (33 ) (1877) 2~Q. B. J)V 375; A 6 L. J. Q. B. 6075 
person cannot derogate from Jus own giant, 37 L. T. 22. • • 
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Now, the surrender in the present case 
is through the Court by means of an Ist( r a 
(Exhibit 2) under clause (4) of the section. 
The tenant here has, therefoie, exercised 
his right conferred by clause (1) of the 
section to surrender the holding. This 
is the statutory right conferred upor 
the tenant and there is n:>t! ing to pievent 
his surrendering the holding on account 
of his having previously transferred a portic n 
thereof. The section dies not curtail his 
right oi surrender of the whole 
holding on previous transfer of a 
portion thereof. If the surrender were 
tainted with iraud or dishonesty section 
53 of the Transfer of Property Act mty 
perhaps invalidate the svnei.dei. bvt in 
this case no fraud or dishonesty has been 
imputed to the su r rendei. It is conce v- 
able that a tenant may after tran'fer 
of a part of a hoi dine find h’mseli bv change 
1 ot circumstances indepc ndent of the trans¬ 
fer, such as, his change 0! profession arc! 
inability to carry on tl e cultivation of t] e 
land, unable to continue to hold the land 
wit 1 out serious incon\ener.ee to himself. 
The sun ender in si ch a cas c may be a bena 
fide one. His Lordship Ibookerjee, A. 
C. J. in the Pull Ben*h case oi the Calcutta 
High Court, says that by transferring a pait 
of a holding the tenant has dealt v\ith his 
property in such a manner as to render 
himself incompetent to exercise the power 
or right of surrender which he had and 
hence he cannot be permitted to derogate 
from his own grant. Th: t the aforesaid 
- principles are not of universal applicatior, 

. particularly in the case of a tenant under 
the Bengal Tenancy Act is obvious from the 
fact that the tenant by transferring the 
remaining portion of his holding to a third 
person can by his Act cause an abandon¬ 
ment of the holding under section 87 and 
thereby confer an immediate right in tie 
■ landord to enter upon the holding and to 
avoid both the transfers including the pre¬ 
vious one. Thus, a tenant can by his act 
. destroy the right previously created by 
him in the transferee of a part of the hold¬ 
ing. It has never been suggested that by 
transferring a portion of a holding the 
tenant is debarred from transferring tie 
^remaining j portion inasmuch as that has 
the effect of extinguishing the light acquired 


by the pervioi s transferee and thus 1 as 
the effect of a derogation Horn his previous 
grant. The principles upon which the de¬ 
cisions of the Bull Bench case of the Calcutta 
High Court is founded cannot affect the 
rights of the landlord to re-enter on the 
holding acquired under the statutory’ pro¬ 
visions contained in clause (5) of section 86 
of the Act for lie was not a party to the trans¬ 
fer of the poition of the holding by the 
tenant. The cases relied upon in the 
Full Bench case of the Calcutta High Court 
as laying down to the principle that a 
person cam-it be permitted to derogate 
from his own grant, do not seem t} go 
so far as to affect the right acquired under 
the Statute on account of the exercise 
of a right of surrender conferred 
upon the tenant by the Statute. The 
tenant's rigl t to surrender gi\er. 
section 86 of the Ac t is r.ot, 11 my mind, 
affected in any way by his previous trans¬ 
fer of a part rf a holding. Tl is was re¬ 
cognised in Dayatnoyi v. Ananda Mohan 
Roy Chiwdhury (8). If a terai.t is not 
allowed to srnei.dei his entire ho’ciig 
after transfer of a poition of the same, le 
■ttill he depmed of 2 light which the Btrgal 
Tenancy Act vests in him. The landlord 
vs ill go on suing for aireais of rent and 
get decrees against him which may be 
executed against his person and ^tlei prop¬ 
erties. Therefore, even wl en the surrencer 
is bona fide the tenant will be harassed 
by 1 is ; ot being allowed to surrendei the 
1 oldi :g oik account oi tl e p: evious Hansfe: 
of a poitior thereof when he might not 
have antic}ated the change in the cir¬ 
cumstances beyond his control wlich c^m 
pelled him to surrender tie entire bolding. 
The tian-feiee cf a portion of a haldng 
takes the tiansfer with his eyes open, 
He fully knows that his transfer might 
be avoided in case the oiigiral teiart 
transfers the remaining portion of the 
holding or abandons it. He also knows 
Ibat his interest is liable to be extinguished 
ir. case the landloid s^lls the telding in 
execution of a rent decree obtained against 
the original tenant. He must also know 
that by surrender the same consequence 
would happen. 

Therefore,^ person who takes a transfer 
from a person who labours under such limi- 
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tatious takes upon himself the inconve¬ 
nience and the loss that might accrue to him 
on account of his transfer having become 
inoperative by the Act either of the trans¬ 
feror or the landlord wl o is not bound by 
the transfer. On the other hand, to take 
away the right of the landlord to ie-entei 
on account of the surrender of the holding 
is to compel him, under certain circumstan- 


By the Court— That the the appeal be 

dismissed with costs. 

* 

s - D * Appeal dismissed. ’ 


ces, to recognise the transfer ofapartofa 
holding and tl e splitting up of a holding. 
Therefore, with great lespect to th^ir 
Lordships of the Calcutta High Court, 
lam unable to subscribe to the view ex¬ 
pressed in the Bull Bench case of Moh- 
senuddin v. Bhagaban Chandra Sutradhar 
(i). 

In the result, I hold that the transfer 
of a part of a holding is not an incumbrance, 
as already obseived, undei clause (6) 
of section 86 and that it cannot stand 
in the way of the landlord entering upon 
the holding and either letting it to another 
tenant or taking it into cultivation himself 
under clause (5) of section 86. I also h >ld 
that the tenant is not deprived of his right 
to surrender the entire holding under clause 
(1) ot the section on account of his ha vine 
piviously transferred a portion thereof. 

Recently I decided this point in the cast 
of Ram Oraon v. Doman Kalal (34), i n 
( onnection with a case arising under the 
Orissa Tenancy Act, theprovi-io ns whereof 
relating to a surrender are simil 1 to those 
in the Bengal Tenancy Act with this ex¬ 
ception that there is no provision corres¬ 
ponding to clause (6) of section 86 of the 
Bengal Tenancy Act in the Orissa Tenancy 
Act. I adhere to the views expressed 
by me in the aforesaid case. 

Therefore,, ir. concurrence with my b 0 rd 
the Chief Justice, I answer the question 
teferied to in the affirmative and would 
dismiss tl e appeal with costs. 

Foster, J.—I agree with tie judgment 
whrch las been dehveied by my Cord tie 
Chief Justice. 

Macpheraon, J.— Having had a n opportu¬ 
nity of reading and considering the judgment 
which has just been delive ed by my Lord 
the Chief Justice, I find myself in complete 
concurrence with the views expressed 
therein. 

1 (34) 75 Ind. Cas, 209J 4 T. E, T, j«a. 


LAHORE HIGH COURT. , 

Civn. Revision Petition no. 518 

of 1922. 

February 15, 1923. 

Present: —Mr. Justice Marti Leaf 

The firm GOKAD MAL-RAMCHAND, 
through GOKaD MAT and RAM 
CHAJSTD Proprietors—Defendants- • 

Petitioners 

versus 

The firm NATH MAC-GULZARI MAD, 
through Musammat GANGA DEVI and 

Musammat HIRI DEVI— Peaintiffs — 

Respondents. 

Civil Procedure Code (Act V 0/1908), s. 115— 
Misconstruing evidence—Material irregularity # 

The misconstruing of evidence amounts to 
material irregularity and affords good ground 
for revision. 

Civil revision against a decree of the 
Senior Sub-Judge, Ferozepore, dated the 
15th May 1922. 

Mr. Gullu Ram, for the Petitioners. 

Mr .M.S. Bhagat, for the Respondents. 

JUDGMENT.—1 he plaintiffs sue for 

money due on book accounts, and the 
dispute is with regard to two items, one 
of Rs. 325 ana one ol Rs. 600, alleged to 
have been advanced to the defendants, 
who deny having received them. The 
First Court found that the plaintiffs had 
not proved their claim, bnt the Senior 
Subordinate Judge on appeal gave them 
a decree, finding that their books were 
regularly kept and that the entries were 
sufficiently corroborated, as the evidence 
of Shank ir Das, who had been the plaintiffs' 
mitnint, proved the two disputed items. 

The defendants have applied for revision, 

contending that Shankar Das’s statement 
a oes not prove the items. This contention 
is correct, as Shankar Das distinctly says 
that the items ot Rs, 325 and Rs. 600 were 
not paid in his presence ana that he did 
not enter them in the . books. 


» 
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He no doubt admits that he wrote the 
balances each day in the cash book, find 
apparently the items in dispute were in¬ 
cluded ip the totals, but Shankar Das's 
evidence is no proof that those items were 
genuine and were actually paid to the 
defendants. The lower Appellate Court has 
thus misconstrued tha' evidence, and 
this is a ma terial irregularity, which affords 
good ground for revision. 

I accept this application, set aside the 
decree of the lower Appellate Court and 
direct that Court to give a fresh decision 
in the appeal that was before it, after 
considering whether the items are proved 
by evidence other than that of Shankar 
Das. The costs in tl is Court will be 
costs in the rase. 

w. C. a. Application accepted 

9 • 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 438 of 1922. 

*.Vi June 29, 1923. 

• v Present: —-Mr. Justice Piggo't. 

UDAD and others—Defendants — 

. APPELLANTS 

versus 

Chaudhun GUDAB RAI and another— 
Plaintiffs- Respondents. 

Landlord and tenant — Village shop-keeper — 
Kachcha shop — Re-building it pucca— Ejectment. 

A village shop-keeper who purchased a site 
in the village from a non-proprietor, constructed 
a kachcha house on it and occupied it for long 
period without objection by the non-proprietors, 
does not become liable to ejectment by re-build¬ 
ing the house as pucca. 

Ghorey v. Shib Lai, 58 Ind. Cas. 410; 18 A. 
L. J. 781; 2 U. P. L. R. (A.) 266, relied upon. 

Second appeal against v. decree of the 
District Judge, Budaun, dated the i8tli 
February 1922. 

Mr. Panna Lai, for the Appellants. 

Dr. S. N. Sen, for the Respondents. 
JUDGMENT.— The plaintiffs in this suit 
are sole proprietors of a parcel of waste 
land situated in a village called Singa' li 
Pnrbea. The contesting defendants lave 
Constructed a house upon the parcel 01 land 
in question. The plaintiffs ca me into Court 


claiming the ejectment of the said defend¬ 
ants, with, permission to the lattci to re¬ 
move the materials of 1 lieir house before 
vacating the site if they should be inclined 
to do so. Facts were alleged in the pl .int 
fully sufficient to warrant the plaintiffs 
in claiming the relief sought for. Ti t 
difficulty about tl,e case is that the lower 
Appellate Court Ins not found in favour 
of the plaintiffs on the questions of tact 
raised by the pleadings, neveitheless, the 
learned District Judge came to the conclu¬ 
sion that, on the U cts found by him, 
the plaintiffs are entitled to the relief 
claimed. It is contended in second appeal 
that the learned District Judge was in 
error in taking this view. It seems advis¬ 
able to give the facts found in the very 
words of the judgment of the lower Appel¬ 
late Court. 

“The evidence shows that one CLidu 
Bania purchased from Cl idu Kahar a por¬ 
tion of the latter’s house, consisting of a 
thatched room, about 25 years ago. The 
purchaser removed ti e thatch and built 
a mud house in which he has since kept 
a shop. Two years ago he re-placed the mud 
constructions by £. masonry house without 
the consent of the zemindars." 

Undoubtedly, Chidu Kahar, as the Dis¬ 
trict Judge remarks, had no trnsferable 
right in anything except the materials 
of his house. He could not even convey 
to Chidu Bania a right of residence on the 
site in question. He did, however, purport 
to convey sucn right of residence, and some 
25 years prior to the institution of the suit 
Cnidu Benia, who seems to have been pre¬ 
viously* residing in the same village, oc¬ 
cupied a portion of the house transferred 
to him and made structural alterations 
fitdng it for use as a shop. No exception 
was taken to his proceedings by the pro¬ 
prietors of the site. It can scarcely be 
presumed that they were in ignoiance 
of what had been done. At any rate, 
there is no finding that they were in igno¬ 
rance, o r continued in ignorance, up to 
any specified date anterior to'tie institu¬ 
tion of the suit. They did not allege that 
a cause of action accrued to them when 
they came to know of the transfer by Chidu 
K har to Chidu Bania; they alleged a differ¬ 
ent state of facts altogether. If it be taken 
that Chidu Bania occupied this site with- 
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out a ny title and agniust the will of tbepro- 
prietors of the same, and that he proceed¬ 
ed to adopt the building previously stand¬ 
ing thereo^ to lbs own use and occupied the 
same as a shop for more than twelve years, 
the inference, in my opinion, would be tin t 
he hr d acquired title by adverse posses¬ 
sion against the proprietors of this site. 

The more correct inference seems to be that 
Ch.idu Bania did not occupy the site against 
the will of the proprietors, but with their 
consent, and on an express or implied 
understanding with them that lie might 
have the use of the site for the construc¬ 
tion of a shop. I may presume that, 
although Chidu Bania was not <iu agricul¬ 
tural tenant, yet lie was a member of the 
village community and his keeping a shop 
in the village she may well have been a 
matter of convenience to the commu¬ 
nity as o whole. If it be presumed that his 
original possession was permissive, then 
his subsequent alteration of the premises 
constituting his shop, by converting the 
same into a masonry building would not, 
in my opinion, afford the plaintiff a cause 
of action. I refer on this point to the 
decision 01 a Bench of this Court 
in the case of Ghorey v. Shib Lai (i). 

No doubt, the defendant in that suit was 
an agricultural tenant, to whom a site was 
granted tor the building of a house; but it 
does not appear to me that any different 
principles would apply to the case of a 
village shop-keeper to whom a site had been 
granted for the purpose of keeping a shop. 

Other considerations might possibly have 
arisen if Ihe plaintiffs had come into 
Court with a true statement of the facts 
and had alleged that, unaer the existing 
circumstances, they were entitled to claim 
a small ground rent from the principal 
defendants; but that question does notarise. 

Accordingly, I allow this appeal, set asi G e 
the decisions of both the Courts below 
and dismiss the plaintiff’s suit, with costs 
throughout. 

J. Appeal allowed 

(i) 58 Iud. Cas. 410; 18 A. E. J. 7 8i' 2 U P 

E. K. (A.) .66. ' * * 




MADRAS HIGH COURT. 

Second Civn, Appeal No. 293 of 1921. 

April 16, 1923. 

Present . — Mr. Justice Krishnan and 
Mr. Jusitce Coleridge. 

KUMARAM UNI ACHAN- Plaintiff 

—Appellant 

VCYSXIS 

P. KUNHIKRISHNAN NAIR and 

another— Defendants— Respondents. 

Civil Procedure Code ( Act V 0/1908), O. XXI, 
r. 101, order under—Suit regarding title to property 
pending on the date of order—Separate suit, neces-' 
sity of. 

An order under O. XXI, r. 101 of the Civil 
Procedure Code against a person, unless contested 
by a suit filed within the time prescribed, becomes 1 
conclusive against him, and the fact that there 
was already a suit pending regarding the title, 
to the property would not absolve him from 
the obligation of filing a suit under r. 103 if he 
intended to contest the order under r. 101. 

Peela Yarakayya v. Kanumurl Venkata Krish • 
namraju, 41 Ind. Cas 684; 6 E. W. 281; 22 M. E 
T. 232; (1917) M. W. N. 721, followed. 

The doctrine of Us pendens has no application 
to a declaration by Court relating to possession 
of property under r. ioi. Such a declaration 
is not a transfer of the right. 


Second appeal against a decree of 
the Court of the Subordinate Judge, 
South Malabar at Palghat, in Appeal Suit 
No. 186 of 1919, preferred against a de¬ 
cree of the Court of the District Munsif, 
Alatur, in Original Suit No. 497 of 1917. 

Mr. S. T. Srinivasa Gopalaohari, for the 
Appellant:—The plaintiff in this suit, while 
it was yet pending. trial, in executio 1 of a 
money-decree obtained by him against the 
defendant in another suit applied for re- 1 
delivery to him of the suit properties un¬ 
der O. XXI, r. 101. The defenoant. 
objected but was overruled ana posses¬ 
sion delivered to the plaintiff: The pre¬ 
sent suit remained unaisposea off for over 
i- year after the date of the said or a er. 
The plaintiff thereupon applied for <?acli 
tional issues to be framed on the point 
whether the failure of tbe defendant to. 
file a suit within a year .after the date 
of the order under O. XXI, r. 101 
under Art. 11 la) had not concluded 
the case against him. The present suit 
has been disposed off on the said issue > 

alone, both Courts upholding the plaintiff 
. • • ■. ^ • 


contention 

claim. 


ana decreeing the plains 



INDIAN CASES. 


Voh 751 



KUMARAM uni achan V . KUNHIKRISHNAN nair. 


In second appeal, my submission is two- 

fold 

(1) Article n(a) is satisfied by the writ¬ 
ten statement filed by the defeuqr.nt with¬ 
in a year ot the order. 

(2) The order in execution proceedings 
unuer O. XX . r. ior pending the pre¬ 
sent suit is vitiated by lis pendens. 

The first point upp .renlly seems to be 
concluded by the decision in Peela Yara- 
kdyya v. Kanumuri Venkata Knshnam- 
taju (r). But tint decision which pur¬ 
ports to follow an earlier ^cision in Ba,- 
lur Krishna Ran v. Lakshmana Shall- 
bhogue (2) lias not been followed in other 
Courts and required to be l'e-considere t. 

Tue written statement has the s tine 
effect os a pi lint in a claim suit. Tue sub¬ 
ject of 0 sait uiue - O. XXf, r. ioj 
and that of present suit atj the same. 
The identical title to the identical prop¬ 
erty is in question between tue same 
parties. Any fi.rtner suit may have to be 
tried wit the present one. T.ie result will 
be tue suns. It wo il i be futile to insist 
011 tue form ility of .1 fresh, suit. T .e 
written st ttement mikes exictlvtue same 
claim tint a plaint would. T iere is no 
distinction in substance. 

Further, unlike in Peela Yara- 
kayya v. Kanumuri Venkata Krishnam- 
raju (1) case, there was a suit pending here 
even on the elate of the order umer O. 
XXI, r. 10. In any case, that decision 
cannot apply here. Again a suit under 
O. XXI, r. 103 is merely in the nature 
of an appeal. I<r is knap pa Chet ty v. Abdul 
Khader Saheb (3) , Phut Kum iri v. Ghan- 
shyam Misra (4). 

Secondly, section 51 of the Transfer 
of Property Act, it has been held, is ipplic- 
able not only 1 0 voluntary siles but also to 
execution sales as well as to revenue sales. 

As to execution scles reference mav, be 
made to Faiyaz Husain Khan v. Prag 
Naram (5); Radhasyatn Mohapaitra v. Sibu 


(1) 41 Ind. Cas. G84; 6 L. W. 281; 22 M. D. 
T. 232; (1917) M. W. N. 721. 

( 2 ) 4 302; 1 Ind. Dec. (n. s.) 1046. 

(3 25 Ind. Cas. 11; 38 M. 535; 26 M. L. J. 449. 

( 4 ) 35 C. 202; 35 I. A. 22; 12 C. W. N. 169; 

7 C. b. J. 36; 5 A. Iy. J. 10; 17 M. h. J. 618; 2 
M. n. T. 506; 10 Bom. Iy. R. 1 ; 14 Bur. Iy. R- 

41 (P. C.). 

' ty 4 * 339 at P* 345 ; 9 Bom. Iy. R. 656; 
" 56l{ 4 A. D. J . 344 : 5 C. Iy. J. 563; 

17 M. Iy. J. 263; 34 I. A. 102 (P, C.). 


Panda T>j; Bollapragada Venkalalaksh- 
mana Guru v. Nenda Seetayya (y)\ and as 
to revenue sales to liar Shankar Prasad 
Singh v. Shew Gobi ml SJiaw (8j and Mathura 
Prasad Saha v. Dasai Sahu (9). It is sub¬ 
mitted that the principle is the s une whe¬ 
ther the transfer is by' act ot parties, 
or in execution of a decree or by the 
nuici'inery of the Court. Wuere the result 
olauact or order is to confer title on some 
person, il such act or order is penning 
a suit, it can only be subject to the decision 
in the pen dug suit. Tue oruer under 
O. XXI, r. 101 is, therefore, vith ted 
by lis pendens. 

Mr. S. Ranganadha Aiyar , for the Re¬ 
spondent, was Lot called upon to reply. 

JJDorAIEtfT.-—We think the Subordinate 
Judge is light in the view lie In.staken 
in the case. That view is supported 
by the ruling of lids Court in 
Peela Yarakayya v. Kanumuri Venkata 
Krishnamraju (1). Tne order unuer 
O. XXI, r. 101, Civil Procedure 
Code, having been .'gainst the defendant 
and he not having tiled a suit in time to con¬ 
test it, it liis become conclusive against 
him. The fact that there was a pending 
suit regarding the title to the property 

and the uefenuant had filed’a written state¬ 
ment in it claiming title did not absolve 
him from the obligation of filing a suit 
under r. 103 if he intended to contest 
the order under r. 101. That was what 
was held in the Tuw Weekly case. The 
fact that in che present case the suit was 
already penjng when the orjer under 
r. 101 was m me, whereas in the Taw Week¬ 
ly case the suit was one subsequently- 
instituted makes no difference. 

It was contended that the doctrine 
of lis pendens applies to the present case, 
but tne short answer to it is that there 
was no transfer ot any right here for that 
doctrine to apply. The Court merely ue- 
ciueu that tne pliintifi was the person 
entitled to the possession of the suit prop¬ 
erty un u er r. i 0 i *nd*s the decision 


(6) 15 C. 647; 7 Ind. Dec. (n. s.) 1015. 

( 7 ) 57 Ind. Cas. 764; 43 M. 7861 zz Iy. W. 466; 

(1920) M. W. N. 29.1; 39 M. Iy. J. 30; 28 M.T. T. 
44. 

i2 (®) 25 c - 966i 4 C. W. N. 317; 13 Ind. Dec. (n. s.) 


( 9 ) 65 Ind. Cas. 325- 3 P. T. T. 2961 1 
(1922) A. I. R. (Pat.) 542. 


Pat. 287* 

i 
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has become fin' 1 ! before this case was dis¬ 
posed of, effect must be given to it in this 
suit. 

The secona appeal fails ana is dismiss¬ 
ed with costs. 

v * N - v - Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil appeal No. 566 of 1922. 

July 4. 1923. 

Present' — Mr. Justice Kanliaiya Lai. 

RAM SARAP— Defendant — Appellant 

versus 

Lala MOHAN LAL— Plaintiff—- 

respondent. 

Mortgage—Crops still to be sown, hypothecation 
of — Transfer —- Notice —Bona fide purchaser, liabil¬ 
ity of. 

A mortgage of a future crop still to be sown and 
cultivated is recognized in India. The transaction 
is not governed by the Transfer of Property 
Act or by the Indian Contract Act, in so far as 
it is neither a mortgage of immoveable property 
nor a pledge of existing moveable propery. It is in 
the nature of an agreement to mortgage moveable 
property that may come into existence in future, 
and as such it creates an equitable charge which 
is valid and enforceable. 

Misri Lai v. Mozhar Hossain, 13 C. 262; 6 
Ind. Dec. ( n . s .) 674, followed. 

A bona fide purchaser of such property without 
notice of the prior charge is not liable for the 
money due on such a charge. 

Bansidhar v. Sant Lai, 10 A. 133; A. W N. 
(1888) 35; 6 Ind. Dec. (n. s.) 90 and Srecram 
Narasiah v. Bommireddi Venkataramiah, 47 
Ind. Cas. 976; 35 M. L. J. 450; 8 L. W. 517; (1918) 
M. W. N. 718; 24 M. L. T. 4541 42 M. s 9 , relied 
upon. 

Second appeal against a decree of the 
Additional Subordinate Judge, Bareilly, 
dated the 26th of November 1921. 

Mr. S. C. Das, for the Appellant. 

Mr. K. N. Malaviya, for the Respoadent. 

JUDGMENT.—A mortgage-bond was 
executed by Sukhraui, the first defendant, 
in favour of the plaintiff on the 25th of 
May 19*7* whereby he hypothecated his 
future sugarcane crop for the years 1325 
to 1327 Fasli. The dispute in the present 
appeal relites to the sugarcane crop of 
1327 Fasli, which has been appropriated 
by the defendant-appellant No. 5, under 
a sale effected in his favour by defendants 
Nos. 2, 3 and 4, who are stated to have 
purchased the same from defendant No. 1. 
The question for consideration in this appeal 
is, whether the mortgage can be enforced 
against the defendant-appellant. A mort¬ 
gage of a future crop, neither sow® nor 


ci Itivated at the time, is recognised and 
enforced in this country as an executory 
agreement, binding on the parties to the 
tiansaction. Tiie transaction is not govern 
ed by the Transfer 0 [ Property Act or by the 
Indian Contract Act, in so far as it is nei¬ 
ther a mortgage of immoveable property 
nor a pledge of exisling movec ble proper¬ 
ty. It is, to use the iangm ge adopted in 
Misri Lai v. Mozhar Hossain (1), in the 
nature of an agreement to mortgage immove¬ 
able property that may come into existence 
il ruture and is such it creates an equitable 
charge which is valid and eniorceable. 
But, as pointed oul in Bansidhar v. Sant 
La* (2) and Sreeram Narasiahv. Bammireddi 
Venkataramiah (3), a bona fide purchaser 
of such property without notice of the prior 
charge is not liable for rhe money due on 
such a charge, for the interest of the charge- 
holder is more or legs of the nature of an 
equitable interest, which it would be un¬ 
desirable to enforce against a person 
who was not a party to the contract and had 
no notice of the sale. The defendant- 
appellant denied that he bad a. notice 
of the charge and the question of notice 
must, therefore, be tried before any liabi¬ 
lity can be fastened on him in respect of 
the money due t\ ereon. The defendant- 
appellant was added as a party on the 
application of tie plaintiff after Vie insti¬ 
tution of the suit. The circunstances 
in which he made the purchase aie not 
quite cle. r. In fact the title-deed, if any, 
under which he purchased lus not been pro¬ 
duced. The lower Appellate Court is, there¬ 
fore, directed to determine, after taking such 
additional relevant evidence as the parties 
may adduce, whether the defendant-appel¬ 
lant purchased the sugarcane crop in 
question or its juice, and had he any 
notice of the mortgage in suit at the time 
of such purchase ? 

Twee months' time will be allowed for- 
the return o the finding rnd ten days will 
be allowed after the receipt or the finding 
for the parties to file objections. 

m. a. a. Order accordingly. 

(1) 13 C. 262; 6 Ind. Dec. (N- s.) 674, 

(2) 10 A. 133; A. W. N. 1888) 35;6.lad. 

(N. s.) 90. 

(3) 47 Ind. Cas. 76; 35 M. L. J. 450; 8 L. W. 

5I7 ; (1915) M. W.N. 710; 24 M. L. T. 454; 42 M. 59. 
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NAGPUR JUDICIAL COMMISSIONRE S 

COURT. 

Miscellaneous Civil Appear No. 18 oi 

' 1923. 

September 3, 1923. 

Present Mr. Baker, Offg. J. C. 

Seth SHRINATH and oTiiEks— 
Defendants—appellants 

versus 

JK ANHAIYALAL—Plain nv f— 

Rb.'P^NDENT. 

Transfer of Property Act (1 V 0/1882), *.6 
—Partnership — Right to recover past profits—Mere 
right to sue. 

The light to recover past profits of a partnership 
on taking accounts is not a mere right to sue under 
section 6 of the Transfer of Property Act but is an 
actionable claim which is capable of transfer. 

Churamoni Mondal v. Rajendra Rumar Stvgh, 42 
Ind Cas. 391 >, applied. 

Jagat thunder Roy v. Iswar thunder Roy, 20 
C. 093; 10 Ind. Dec. (n. s.) 4OS, Luhhpat Saha t v. 
Tika Ram, 47 Ind. Cas. 156, referred to. 

Appeal against an order of the District 
Judge, N.mar, dated the nth April 1^23, 
in Civil Appeal No. 49 of 1923. 

Mi. G. L. Subhedar, l^r tne Appe.lants. 

Mr. i\l . Gupta , for tne R'-sponuent. 

JUDGMEixx.-T-Tlie lacts o' this ense are 
that one .Ramlal, a partner u a Ginning 
Factory at Krnrkia, in the Harda Ta..-sil, 
sold his interest m the partnership to the 
plaintiff on loth April 19.2 and the 
plaintiff has brought the present suit to 
recover the profits on accounts being 
taken. It was contended by the defend¬ 
ants that, as regards past profits, the suit 
would not lie as, , under section b of the 
Transfer of Property Act, .. mere right 
to sue cannot De transfeired. Tne first- 
Court framed various issues, but dismiss¬ 
ed the suit holding that • the • sale of 
past profits was the transfer of . a mere • 
right to sue, and the otuer issues were 
not decided. On appeal the District Judge 

of Nimar held that the transfer was r ot 
one of a mere right to sue. He revers¬ 
ed the decree and remanded the suit for 
disposal on the other issu es. The defend¬ 
ants prefer . this appeal against that 
decision. . 

The learned Counsel for the appellants 
has relied on the decision of this Court" 
in Second Appeal No. ^36 of 1915, 
disposed of on 19th March 1917 f Lakhpat 
Sahal v. Ttkaram (1)]. Thdt was a suit By 

(1) 47 Ind. Cm. 158. 



the assignee of a co-sliarei for past pro¬ 
fits of laud, and it was Ik la tj ut tne 
assignment of the 1 i^glit to profits puot 
to the sale was an assignment of a mere 
right to sue. 

The present suit stands t on ratl er a 
different footing, it is t settled law that 
an execution cieditor can attach and 
sell in execution of his oeeree the share 
of his debtor m a partnership business 
and that the share <ji the partner is 
liable to attachment and sale under old 
section *c6, (present section bo) of tne 
Civil Procedure Codeic'’. Jagat thunder 
Roy v. Iswar Chunder Roy x 2). 

in Churamoni Mondal v. Rajendra Kumar 
Singh (3) it was held that the right to re¬ 
cover money, winch might beiound due on 
taking accounts from an agent, is not a 
me.e right to sue within the meaning of 
section o of the Transier 01 Propeily Act, 
but is an actionable claim winch is cap¬ 
able oi transier ; and the transieree can 
maintain a suit in his own name against 
the agent for the recovery 01 such 
amount as mignt be iound uue on taking 
accounts from him. This principle 
would presumably appiy^ to a s-it to 
recover past prohts oi a "partnership on 
taking account. 

It is contended on behalf of the ap¬ 
pellants that the judgment of the lower 
Appellate Court is vitiated by the Judge 
being under the impression that the pre¬ 
sent suit relates to a Company, whereas it 
is in fact one relating to a partnership. 

It is true that, under section 253 of tne 
Contract Act, a new partner cannot be 
iairouuced into a firm without tne con¬ 
sent of all the partners, and the transfer 
of his interest by Ramlal would have 
the effect of dissolving tne partnership. 
That, however, will.not prevent a suit by 
the assignee of a pa.tner. in Juggut 
Chunder Duit v. Raua Nath Dhur ( 4 j it 
was helu that the effect of clause \o) of 
section 243 of the Contract Act is not to 
readei an assignment oi a shale in a 
partnership concern illegal or void a$ 
between the parties to the assignment,- 

but only so far. void as between those 

(2)40 c. 693; to Ind* Dec. (N. s .1 468.' 

l* f3) 4 2 Ind. Cas. 3 ^ 0 . .. ..... 

k. U) 10 C. 069; 8 Ind. Jut. 619* 5 Ind. Dec. s.V 
450. 
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parties and other partners as to cause 
an immediate absolution 01 the pai- 
tnerslnp. it no assent is given by the 
other partners to tne assignment, the 
assignee is upon dissolution at liberty to 
sue for an account and for distribution, 
not as a partner, but as assignee of the 
right of his assignor in the partnership 
property. Inasmuch, therefore, as a suit 
by the assignee will lie for accounts and 
distribution of the share of i is assignor 
in the paitnership property, and the right 
to lecover money which might be founu 
due on taking accounts is not a mere 
right to sue within the meaning of section 
6 of the Transfer of Property Act but is 
an actionable claim whicn is capable or 
transfer, 1 am of opinion that the view 
of the lower Appellate Court is correct 
and must be upheld. The appeal is con¬ 
sequently dismissed with costs. 

S. D. 

Appeal dismissed. 


LAHORE HIGH COURT. 

Second Civid Appear No. 2621 of 1922 

Maicn 22 , 1923 . 

Present: —Mr. Justice Abdul Pa oof. 
PAKABH DAVAJL, and another— 
Defendants—Appeeeants 


versus 

Musammat RADHO And others— 
Pdaintiffs— Respondents. 

Punjab Tenancy Act (A VI oj 168?), s. 77 (3 
Proviso (1) Jurisdiction oj Civil and J\evenu 
Courts bjectrnent suit-—occupancy rights cluitne 
cy dependant — Suit, whether cognizable by hevt 
nut Court. 

., sueU to eject cefendants on the groum 

that they were trespassers. Defendants . ut foi 

wara tne plea that they were occupancy tenant 
of the land in dispute- * 3 

-ss “S' JsAaraars w .: 

Wadhawa v. Musammat Hassi, 29 Ind. Cas 77! 

73 t'* R. I 9 i 5 i. in P. L. R. 1915; 04 P ^ 77 p 

1915, Mihan Singh v. Bhag . an Aaur, 37 ‘me 
Cas. III t. R. 1910; 234 V. W .' E f 7 

toil owed. y * 

Chut am v. Jowala Singh 48 Ind. Cas. 10 

P. R. .9.01-170 P.W. R. 1 Q 1 &, IJO i 3 . t 5 
191 b # dissented from. 


I x 9*3 

Second appeal from a decree of the 
District Judge, Hoslnarpur, aateatLe 13th 
May 1922, reversing that 0 f the Subordi¬ 
nate Judge, BTrst Class, lioshiarpur, dated 
the nth April 1921. 

Bala Bakst Ghana, for the Appellant-. 

Tala Mudun Gopal, for Bala Badri Das , 
R. B., lor the Respondents. 

JUDGMENT.--Tins second appeal has 
arisen out ol a suit by ceitam piopiietors 
lor tne ejectment oi certain persons W'ho 
are recoiu<-d in the revenue papeis as 
occupancy tenants. Tne lull history oi 
the dispute between the paities is given 
in the judgments ol the two Courts bciow. 
Por the purposes oi this appeal it is not 
necessary to state all tne lacts stated in 
the judgment under appeal. A lew rele¬ 
vant and salient lacts must be stated. 

The land in dispute is 13 kuna Is ana io 
tnarlas in area. One Malok. was admittedly 
its occupancy tenant. On his- ueatn 
his widow Musammat Radho suc¬ 
ceeded to the occupancy tenancy and the 
land was mutatea in her name. On the 
nth oi July 1890, Musammat Radho sold 
the lana to one Ganuoo. Sometime in 
1890, Musammat Raoho died. On the 23rd 
oi March the land was mutated m the 
name ol Ganuoo. On the 12th of June 
1901 the name ol Parabh Dayal, the bro¬ 
ther ol Ganuoo, was also entered in the 
revenue papersaiong with that ol Ganduo 
as a joint tenant. In tne jutnbanai tne 
lanu was snown in the actual cultivation 
oi Mathru and otners as non-occupancy 
tenants under the occupancy tenants Ganuoo 
ana Baiabh Dayal. Tne iattd seiveu tne 
non-occupancy tenants witn a notice ol 
ejectment, Matin u and otners, tne non- 
occupaney tenants, contested the notice 
by a suit ana inemtelves claimed to be 
tne occupancy tenants directly under the 
the proprietors, tne piaintihs in tins suit. 
In support oi tneir contention they lelieu 
on a need eiecuiea by the proprietors con- 
iening tne rights oi occupancy upon them. 
On the bth ol J uly 1917, then suit was 
dismissed on the giounu that they haa 
faired to piove that they were the occu¬ 
pancy tenants of the iana. The result was 
that they weie ejected in 1918 ana tne 
land v-ame into the actual possession oi the 

brothers Ganuoo ana Paiabh Dayal. The 

piaintihs then instituted the present suit 
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for possession of the land on the allega¬ 
tion that the defendants Gandoo and 
Parabh Dayal were mere trespassers. The 
suit was resisted on the ground that the 
defendants were occupancy tenants and 
the suit was cognizable by a Revenue Court 
and the Civil Court had no jurisdiction to 
entertain it. In addition to this pie.1 of 
want of jurisdiction, the defendants raised 
various pleas on the merits also. They 
pleaded that Math.ru and others were non- 
occupancy tenants under them; that they 
were put up by the landlords to defeat 
the rights of the defendants, and that the 
plaintiffs had accepted rent from the defend" 
ants and had by various acts admitted 
their right of occ.pancy in the land. The 
Trial Court decided in favour of the defend¬ 
ants, both on the merits and on the 
question of jurisdiction and holding that 
the plaintiffs were estopped from qmstion- 
ing tne occupancy rights of the defendants 
dismissed the suit. 

On appeal the lower Appellate Court 
reversed the decision of the Trial Court on 
the merits and held that the defendants 
were mere trespassers and had not succeeded 

in establishing their right to theoccupancy 
tenancy. It expressed no opinion on the 
question of jurisdiction and, setting aside 
the decree of the Trial Court, decreed the 
plaintiffs' claim. 

Parabh Dayal and his nephew I*al Singh, 
son of Gandoo, biow dead), have preferred 
this second appeal on various grounds set 
forth in the Memorandum of Appeal. Ouly 
one plea has been urged before me by the 
appellants’ learned Vakil Mr. Faqii Chand, 

namely, that the suit was Lot cognizable 
by the Civil Court. The contention pat 
forward by him is that, in view of the 
proviso (1) attached to sub-section (3) 
of section 77 of the Punjab Tenancy Act, 
even if the suit as fra men was 
cognizable by Civil Courts, the procedure 
prescribed by the Punjab Act III of 1912 
should have been followed and the plaint 
ought to have been returned for presenta¬ 
tion to the Collector. In support of this 
contention the learned Vakil has relied 
upon a Division Bench ruling in Wadhuwa 
v. Musammat Hasst (1). In that case, as 


(i) 1 9 Ind. Cas. 778, 73 p. ]<. 

64 P. W. R. 19 , 5 



1915; 


in P. 



in this case, the landlords had filed a suit 
to oust from the land the defendants who 
were alleged by them to be trespassers, 
and the latter had pleaded that they lad 
acquired occupancy rights in the land by 
succession to their ancestors. The First 
Court had decreed the suit and the appeal 
by some of the defendants had been dis¬ 
missed by the Division^ 1 Court which had 
refused to entertain the plea that the 
defendants were entitled to hohJ the 
land as oc upaney tenants. A seco d 
appeal was presented and Ihe learned 
Judges held t| at the s it should l ave 
been tried by a Revenue Court under Act 
III of 1912. They accepted the appeal, 
set us'de the decree of the Divisional 
Court and, acting under : e.tion 100 of 
the Tenancy Act, irected the decree of 
the lust Court t 0 be legistered as a 
decree of an Ass’sta t Collector, First 
Grade, and sent the case back to the 
lower App 11 te Court directing it to 
return the Memorandum of Appeal to be 
presented to the Collector. The learned 
Vakil also relie 1 upon the case of Mihan 
Singh v. Bhagn'an Kaur (2) fn 
wlii.h the late Mr. Justice Shah Din, 
relying upon the proviso to sub-section 
(3) of section 77 of the Punjab Tenancy 
Act, held that, though the suit was 
instituted in a Civil Court, the defence 
raised by the defendants brought the 
proviso into play and the procedure re¬ 
ferred to therein ought to have been 
adopted by the Munsif. The learned 
Judge, after setting aside the decision 
of the Appellate Court, sent the case 
ba.k to the Munsif with a direction to 
follow the provisions of the first clause of 
the aforesaid proviso. 

Mr. Madan Gopal, holding the brief 
of Mr Ba iri Das, the learned Vakil for 
the plaintiffs-responaents, lias contended 
that the proviso cannot apply to the 
facts of this case, inasmuch as the 
defendants are alleged to be trespassers. 
He relies in support of this contention 
on clause yd) uncier the second g oup of 
cases me. tioned in se .tion 77, ana argues 
that a suit contemplated b3 r that clause 
is a suit against a person who is ad¬ 
mittedly a tenant and that it does not 

(2) 37lnd. Cas, 3905 jri P. R. 1916; 234 P. Wi 
R. 1916. 
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•apply to a case of a person who being 
a mere trespa ser cla-ms a rignt of 
occupancy. In support of his contention 
he relies upon the case of Ghulam v. Jowala 
Singh (3). This is a decision by the late 
Mr. Justice Shah Din in which the 
learned Judge distinguished his previous 
decision in Mihin Singh v. Bhagwun Kaur 
(2). The following passage n ins judgment 
is relied on by Mr. IViadan Oopal;— 

“It will be observed that in Mihan 
Singh v. Bhagwun Kaur (2) the 
defendants were admittedly ‘tenants' hold¬ 
ing under the plaintiffs as their landlords, 
and the sole dispute between the parties 
was as to whether or not the defendants 
were ‘ occupancy ' tenauts of the land on 
which stood tl d trees which tley claim¬ 
ed to have .1 right to cut in case of 
need. The matter in dispute was, there¬ 
fore, one which, under clause (d) ol sub¬ 
section (3) of section 77 of the Punjab 
Tenancy Act, could be heard and deter¬ 
mined only by a Revenue Court, ana upon 
that ground the 'proviso' to that sub¬ 
section was clearly applicable to the case. 
In the present case, on the other hand, 
the defendant, according to the allegations 
in the plaint, is x.ot a tenant of the 
plaintiffs but is a mere trespasser; * * * * 

* * nis claim clearly does not fall within 
clause ( d) of sub-section (3) of section 77 
of the Act." 


I have examined the judgment in 
Mihan Singh v. Bhagwan Kaur (2; carefully 
and I am unable to fiua any tiling in it 
which may go to show that the defend¬ 
ants in that case were admittedly tenants 
or that the uecision in the case proceeded 
upon . that ground. In a.iy case, the 
opinion expressed by Mr. justice Su&h 
Dm in Ghulam v. Jowala Singh »3j is deaiiy 
opposed to the decision 01 the Division 
Bench in Wadhawa v. Musammut Bussi d). 
Therefore, although somewhat men* ed to 
*giee witu the view express 114 Ghulam v. 

JowaU Svugh ( Z ) sitting as , Siugie Judge 
I must folio , the decision „f the JD vis.on 
Bench. According to that ueC ision tins 
appeal must be accepted. 


{3) 48 Iud. CaS. 3<)3j 103 P. K. 
W. R. 130 P. I,. R. , 91 & 
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I accordingly set aside the decree of 
the lower Appellate Court, direct that 
the decree passed by the Subordinate 
Judge, First Class, be registered as a Revenue 

Court decree unaer section ioo of the 
Punjab Tenancy Act and remand the case 
to the lower Appellate C«,urt with the 
direction that the Memorandum of Appeal 
be return' d to the plaintiffs-appel ants to 
b e< presented to the Collector. Costs will 
abide the result. The Court-fee paid on 
the Memorandum of Appeal shall be re¬ 
funded to the appellants. 

. z. k. Appeal accepted. 


NAGPUR JUDICIAL COMMISSIONER S 

COURT. 

Second Civil, Appeal No. 9-B of 1921. 

July 26, 1923. 

Present: —Mr. Pndeaux, A. J.C. 
RAT AN LA I, and another—PdainTif fs— 

app Ann ants 

versus 

JAIDEO AND OTHERS—DEFENDANTS— 

Respondents. 

Civil Procedure Code (Act V oj 1908), 
O. XXII, r. 4— Appeal—Death oj one of several 
respondents—Application for cringing on record 
le^al representatives not made tn time—Abatement 
— Test—Hindu Law— J^int jamity — Debt — Li¬ 
ability oj members. 

¥ In order to determine whether an appeal abates 
if the representative of one of the respondents 
is B not brought on record, the test is "could 
the suit ab imho have been instituted and pro¬ 
secuted with the deceased being left out." Ip- 821, 
col. 1.] 

Hadu v. Lola, 21 Ind. Cas. 9 5 X » 4 1 p * R - J 9 r 5 J 
15 P. n. R. 1914; 10 P- W. R. 19 * 4 * relied u P on - 

Obiter :—It issettled law that in the case ol an an¬ 
cestral business all meujbeis of a Hindu joint lami- 
ly including minors axe liable for debts meuned in 
the course ol business to the extent ol their shares 
in the lannly property, [p. *21, col. 1J 

Raghunwhji Tatachand v. Bank of Bombay, 

2 Ind. Cas. *73; 3+ B, 72, n Bom. L. R.255, xeLed 
upon. 

Appeal irom the aecree of the Aadi- 
tional District Judge, Akola, in Civil 
Appeal jNo. 187 of 1920, decided on the 

?8tn September 1920. 

Mr. S. Y. Deshmukh, for the Appel¬ 
lants. 

Mr. A. W Khare, for the Respondents.. 

» • • * t ' v 
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JUDGMENT. — I accept as correct that 
the two ladles who represent the present 
plaintiffs were at Risod when Jaideo, the 
first respondent, died. He was related to 
them; thev must have known of bis death 
and this appeal against Jaideo has abated. 
It is pressed for the respondents that this 
is a fit case where it should be held that 
when the appeal abates against Jaideo 
it abates against the auction-purchasers; 
for their title to the houses comes from 
Jaideo who was the decree-holder in the 
execution proceedings in which the house 
was sola. It is argued that as the judg¬ 
ment and decree of the lower Appellate 
Court stana as regards Jaideo they "would 
if they failed here, never be able to get 
back their purchase-money from Jaideo's 
representatives, because the plea taken by 
them would be that, as far as Jaiaeo was 
concerned, the louse was rightly sold. I 
am referred to Hadu v. tala (i).^ There 
seems to me force in the contention. As 
stated in that case a useful testis, could 
the .suit ab tnlho have been institutad and 
prosecuted with Jaideo left out ? The 
answer is ia the negative. 

But proceeding to the appeal on the 
merits It seems to m e that the appellants 
have no case. The finding by the lower 
Appellate Court that the debt incurred by 
Kunjilal upon which Jaideo obtained the 
decree and attached the house was one 
incurred by the manager of a trading firm, 
the plaintiffs being members of that firm,* 
is a finning of fa t and it appears tome 
that it having been come to on a consider¬ 
ation of the oral ana documentary evidence 
on record it cannot be successfully chal¬ 
lenged in second appeal. Jaideo, (D. W. 
No. ip) who was separated uncle of the 
plaintiffs, tells us that the money w T as 
taken by Kunjilal on account of the firm 
and it seems to me that the finding that the 
debt was contracted for the purposes 
which bind the family is correct. It is 
settled law in the case of an ancestral 
business that all members of the family 
including minors are liable for debts 
incurred in, the course of business to the 
extent of their shares in the family prop- 


19 ^, fa p d w?W 4 4 ‘ P ' *• 15 P ' * R ' 


erty: Raghunathji Tarachand v. Bank 
of Bombay (2). It is admitted here that 
the family was joint and that Kunjilal 
was the manager of 11i e joint trading 
family ; but it is eo ten edthat the evi¬ 
dence dies not sufficiently show that 
he contracted this particular <.ebt in that 
capacity. But, as already stated, there is 
evidence on record to support the finding 
of the lower Appellate Court. The shares 
of t e minor plai.itiffs in the hoi se are 
liable for the decree obtained by Jaideo. 
This appeal fails and is dismissed with 
costs. 

s. d. Appeal dismissed. 

(2) 2 Jnd. Cas. 173J 34 B. 721 11 Bom. L. R; 

255. 


PATNA HIGH COURT. 

Miscellaneous Judicial Case No. 28 

of 1923; 

July 31, 1923. 

[Present: —Mr. Justice Das and Mr. Justice 

Ro>s. 

RaGHUNaTH PRaSaD SINGH— 

Petitioner 

versus 

SADHU SaRaN PROSAD SINGH and 
. another—Opposite Party. 

Motrgage—Mortgagee purchasing portion of mort¬ 
gaged property—Part redempt on of mortgage — 
Amendment of mortgage-decree. 

Where a mortgagee by his own act in 
acquiring one of the mortgaged properties ha® 
split up the integrity of the mortgage, any per¬ 
son interested in a share of the mortgaged prop¬ 
erties may redeem that share on payment 
of the proportionate amount of the balance of 
the mortgage-debt and is entitled to get a 
decree passed on the mortgage amended for that 
purpose if it does not already make the neces¬ 
sary apportionment in proportion to the value 
of the properties hel i by each of such persons, 
[p. 822, col. 2? p. 823. col. i.] 

1 Debmdra Nath Sen v. Mirza Abdul Sam ad 
Seroji, 1 Ind. Cas. 264; 10 C. L. J. 150, Surjiram 
Marwari v. Barhamdco Prasad, 2 C. 1 . J. 202 and 
Namab Azimvt Ali Khan v. Jowahir Singh, 13 M. 
I. A. 404; 14 W. R. . C. 17; 2 Suth. P. C. J. 346* 

2 Sar. P C. J. 573; 20 E. R. 602, relied upon. 

Messrs. L. N Singh and S, N. Roy, for 
the Petitioner. 
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Messrs. K. P. Jayaswal and S. N. Dutt, 
for the Opposite Party. 


JUDGMENT.—This is an application by 
respondent No. 6, the purchaser of one of 
several properties mortgaged by one Bar- 
hamdeo Prasad Singh on the ’24th July 
I 9 ° 4 » for amendment of a decree passed on 
appeal in the High Court i n a suit on 
the mortgage. It appears that two of the 
mortgaged properties had been purchased 
by the mortgagee himself. The relevant 
portion of the judgment of this Court 
is as follows:— 


"It appears that Chota Narair,. one 
of the mortgagees, purchased two of the 
mortgaged properties, namely 3-anr.as 
8-pies share in Mauzah Chakia, and 4- 
pies 3 ~ kazawts share in Mauzah Nawada 
Kapur. It is* argued on behalf of the 
defendnts that the integrity? of the mort¬ 
gage having been destroyed by the action 
of the mortgagee the mortgage-debt must 
be apportioned as between them in pro¬ 
portion to the value of the properties. 
The learned Subordinate Judge has dealt 
with the evidence and has recorded a 
finding that the contention of the defend¬ 
ants is entitled t 0 succeed but that the 
plaintiffs have failed t 0 put sufficient 
material before the Court for ascer¬ 
taining the value of the various mortgage 
shares. Now, the learned Subordinate 
Judge concedes that there was evidence 
before him but lie thought that the evi¬ 
dence was not sufficient. In my opinion 
he should have deeded the point on 

the evidence good, bad or i n d ; fferent, that 

was placed before him by the nartvs 

We direct by the consent of the part^ 

that the learned Deputy Registrar of this 

Court when drawing up tl e decree do 

make the apportionment 0n the basis 

of the khewat that I understand are on 

the record I*et the decree be drawn 
up accordingly. WD 


folS eC "a„" 3 ^ aWn U P contains the 

thesis the 

mortgages and the ^mortgagees for'the 
propert.es purchased by Chota Narain 
the original mortgagee/* 


In making this apportionment 3-annas 
8-pies share of Chak^'a have been valued at 
Rs. 67-13 and 4-pies 3-karanis of Nawada 
Kapur at Rs.320-3 a total of Rs. 388. The 
contention on behalf of the respondent 
w ho is the purchaser of 3-annas 
8-p*es share of Mouzah Assoya, one 0 f 
the mortgaged property?, is that under 
the terms of the judgment of this Court 
each of the mortgaged properties has 
to be valued and the mortgage-debt ap¬ 
portioned among, them according tothe'r 
respective values. It is argued on his 
behalf that as the mortgagee himself 
split up the mortgage he is no longer 
entitle I tocVm that the mortgage should 
be redeemed in its entirety. 

The application is contested by the 
mortgagee 'who claims to be entitled to 
all the remaining, properties for the whole 
of the mortgage-debt except as reduced 
in proportion to the value of the properties 
that he himself has purchased. 

It seems to me that on the language 
of the judgment the applicant is entitled 
to have the mortgage-debt apprrtioned 
between the defendants in proportion to 
the values of the several properties, if 
there is otherwise no" objection to this 
course. 

Section 60 of the Transfer of Property 
Act, dealing with the right of the mort¬ 
gagor to redeem, contains the following 

provision 1—- 

"Nothing in tl is section shall entitle 
a person interested in a share only of the 
mortgaged /property to redeem his own 
share only, on payment of a proportionate 
part of the amount remaining due on the 
mortgage, except where a mortgagee, or if 
there are more mortgagees than one, all 
such mortgagees, has or have acquired, 
in whole or in part the share of a 
mortgagor/* This section seems to imply 
that where the mortgagee by his own act 
in acquiring one of the* mortgaged prop¬ 
erties has split up the integrity of ftte 
mortgage any person interested 7 ‘n a share 
of the mortgaged properties may redeem 
that share on payment of the proportionate 
amount of the balance of the mrrtgage- 
debt. The principle has been recognised 
In Dcbendra Nath Sen v. Mirza Abdul Samad 
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SeroH (x) where at page 175* their Lord- 
ships observe as follows.— 

<# as illustrations of exceptions to the 
general rule, it mav be ’' 1 mentioned that 

an aooortionment will be'directed.. 

where the mortgagee himself has become 
the owner of a part of the equity of re¬ 
demotion or where by his own conduct 
there has been a break tip of the entire 
security. ‘Thus an apportionment has 
been directed where, as in Surjlram Mar- 
wart v. Barhamdeo Prasad (2), a mortgagee 
has acquired in whole or in part the 
share of the mortgagor ip the equity of re¬ 
demotion or where, as in Nawab Azimut Alt 
Khan v. Jowahir Singh (3), a mortgagee has 
purchased the equity of redemption in one 
out of several properties comprised in the 

mortgaee security..... ►.The test to 

be applied in each case is, whether there 
has been a severance of the security at 
the instance or with the consent of the 
mortgagee, and an apportionment 
will not be enforced upo n the mortgagee 
unless special equitable consideration* are 
established/* In the case in Nawab Azimut 
A li Khan v.JowaHr Singh (31 a.i estate was 
subiect to a mortgage ip satisfaction of 
decrees against the original mortgag )r 
or h?s representatives, in different parcels. 
One parcel was purchased by the plaintiffs 
and another parcel by the mortgagee. 
In a suit by the plaintiffs as owners of 
the equity of redemption in the parcel 
which they ha 1 purchased for redemption 
on payment of their rateable share of the 
mortgage-debt, the fohowhg observatiois 
were made by the Jndic : al Comnvttee, 
"The appelant (that is. the mortgagee) 
does not, as the’r Lordships understand, 
contest the proposition of the plaintiffs, 
as purchasers of the equity of redemp¬ 
tion in a portion of the mortgaged premises, 
are entitled to redeem that portion on 
payment of some proportion of the mort¬ 
gage-debt/* See also the decisions in 
Hari Kissen Bhagat vTVeltat Hossetn (4) 
and Surya Bibi v. Montndra Naih Roy (5). 


(1) 1 Ind. Cas. 264; 10 C. L. J. 150. 

(2) 2 C. L. J. 202. 

(1) 13 M. I. 404; 14 W. F. P. C. 17; 2 Suth. 
P. C. J. 346; 2 Sar. P. C. J. 573; 20 E. R . 602. 

.4) 30 C. 755; 7 C. W. N. 723. 

; 5 ) 4 c. w. n, 507. 


v # pa S c ofiocrtrirr—{£co. 


In view ofl these authorities and of the 
actual language of the judgment, it 
seems to me that the contention of the 
petitioner is well founded. 

The decree must be amended by appor¬ 
tioning the mortgage-debt between 
the defendants in proportion to the values 
of the properties held by each. 

The petitioner is entitled to the costs 
of this application : hearing fee two gold 
mohurs. 

M - D . J. & N. h. Decree amended. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 275 op 192?. 

July 12, 1923. 

Present:—}, lr. Baker, Offg. J. C. 

SAK HAR AM'—-Plaintiff— Appel lant 

versus 

GITaBAT—-Defendant—Respondent. 

Auction sale—Extent of property sold, test of. 

The test determining the extent of the prop¬ 
erty sold at an auction is, to ascertain what the 
Court intended to sell and what the purchaser 
understood he bought. The question of what the 
Court could or should have sold does not arise, 
[p. 824. col. 1.] 

Pettachi Chettiar y.Sartgili Viro, 10 M. 241; 14 I. A. 
84; 11 Ind. Jur. 2-2; 5 Sar. P. C. J. 38; 3 Ind. Dec. 
(n. a.) 921 (P. C.), Abdul Aziz Khan v. Ap- 
payasami, 27 M. 131: 8 C. W. N. 186; 31 I. A. if 
6 Bon*. L. R. 7: 8 Sar. P. C. J. 568 (P. C ), Mahabir 
Pe.shady. Moheswar Nath Sahai, 17 C. 584; 17 I. 
A. 11; 5 Sar. P. C. J. 489J 8 Ind. Dec. (N. s.) 929 
(P. C.), relied upon. 

# Appeal from a derree of the Addi¬ 
tional District Judge, Betui, listed the 
4t i March 1922, in Civil Appeal No. 6 
of 1922. 

Mr. M. Gupta, for the Appellant. 

Mr. S. B. Gokhale, foT the Respond¬ 
ent. 

JUDGMENT.—The point which a r i>es In 
this appeal is 0 n unusual one. The facts 
are, that the defendant is the malguzar 
of a village and ‘ in execution of a decree 
against her 4-annas ot of'her share in 
ihe village w^ sold and purchased. by 
the plaintiff. It so happened that, piior 
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to the date of the sale one Govind^ao, 
an occupr ncv tenant, died without heirs, 
and his land lapsed to the defendant. 
It measured over 66 acres. The plaint ff 
claims Jth share in the land. His claim 
was awarded by the First Court, but the 
decision was reversed on appeal by the 
Additional District Judee, Betul. 

It is clear that the lana in dispute was 
not included in the sale, a* it does rot 
appear to have been known to the 
Collector that the land bad lapsed to 
the defendant. It is argued on behalf of 
the appellant that rs lie purchased Jth 
sh^re in the eut|r e vill ge, he is entitled 

to all that, the judgment-debtor possessed 

in the village. The test, however, as 
pointed oat by the learned Judge cf the 
lower Appellate Court, in such cases is, 
what the Court intends to sell and what 
the purchaser understands that he bought. 
This has been laid dawn by the Privy 
Council in Pettachi ChetUar v. SaftpUi Vira 
(i). That case lavsdown that the question 
of what the Court could, or should, 
have sold did not arise. All that re¬ 
quired decision was what the Court had 
sold. This case is followed by the Privy 
Council in Abdul Az : z Khan v. Afpaya- 
sami (2): cf. also Mahabir Pershad v. 
Moheswar Nath Sahai (31. 

There can be no doubt whatever in 
the present case as to what the Court 
intended to sell and what the purchaser 
understood he bought. The Collector 
did not intend to sell the land now in 
nor did the purchaser under- 
stand that he was buying it. The area 
o the sir and khudkasht lands mentioned 
in the sale proceedings was only 5*93 
and 16-53 acres respectively, whereas the 
^ measures over 66 acres. If 
that had been included in the sale it 

C se?i °]’ ably not have been necessary 

the purchase price would have been 
much greater. I n these circumstances 
the Collector never intended to sell ’ 


Sa ( r'V°C M T M V 4! 11 Ind - I ur - * 7 * 

,\ P ‘ 3 q . ^ Ind Dec (N s.) 021 (p. c ) 

(2) 27 M. m: 8 C. W. N. 186. 31 I A t 
Bo-n. L. K. 7: 8 Sar. P. C. J 568 (P? C )‘ 

(3] *7 C. 584; iiy I. A. 11: 5 Sar. P. C T aI 

8 Ind. Dec. (n. s.) 929 (P. C.). * 4 


land and t’ e purchaser did not under¬ 
stand that he was buying it, and in fact 
did not buy it, the view of the lower 
Appellate Court that he is not entitled 
toone-fcurth share in it is correct and 
must be confirmed. 

It was admitted in argument that the 
plaintiff purchased 4 annas share in the 
village without rights in the sir and 
k h udlasht lands, and this land became 
khudkasht on the death of the tenant 
without heirs: the plaintiff would have 
no right to it on that ground also. 

The decree of thelo''er Appellate Court 
is, therefore, confirmed and the appeal is 
dismissed with costs, 

s. D. Appeal dismissed. 


LAHORE HIGH COURT. 

Second Civil Appear no. 2132 of 1919. 

December 30, 1922, 

Present" —Mr. Justi e Scott-Smith and 

Mr. Justice Zafar Ali. 

LAKHPAT RAI— Defendant— • 

Appellant 

versus 

MAYYA MAL —Plaintiff and others 
—Defendants Respondents. 

Civil Procedure Code (Act V of 19 8), O. XXI, 
r. 57 —Execution of decree—Proceeding struck off 
at request of decree-holder— Attachment, whether 
continues — "Default", meaning of. 

The word “default" used In O. XXI, r. 37 
of the Civil Procedure Code, is not restricted 
to default of appearance, but applies also to 
a failure to do what the decree-holder is bound 
to do, that Is, to go on with bis application and 
have the property sold. [p. 825, col 2.] 

Where an execution, proceeding is struck off 
at the request of the decree-holder, this amounts 
to a dismissal for default of the decree-holder 
within the meaning of O. XXI, r. 57 of the Civil 
Procedure Code, and the attachment ceases t6 
exist, [p. 82 j. col. 2.] 

Patch Din v. Qutab Din , 67 Ind. Cas. 543; 3 I/. 
7; (1922) A. I. R. (L) 108, Dildar Husain v. Shoo 
Narain 40 Ind. Cas. 113; 41 A. 157; 17 A h- J. 
5.*, relied on. 

Scotmd appeal fr^m <1 deciee of the 
Additional District Judge, JuJlundur, at 
Ludhiana,dated the 27th ►May 1919, 

. ... . • , . .^7 - . - . - ,. 
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reversing that of the Junijr Subordinate 
Judge, Jullimdiir, dated the irth Jure 

1918. 

I/ala Jagan Nath, for the Appellant. 

Mr. B. D. Kuresht, for Malik Muhammad 
Hussavi, for the Respondents. 

JUDGMENT.—The facts that need be 
recited to decide this second appeal are 
but few and simple. 

Tn the execution of a mo:«ey-decree a 
house of the judgment-debtor Sukhu was 
attached on the 19th October 1915, and 
subsequently orders were made three times 
foi its sale by auction, but it could not be 
sold as no bidders turned up to buy it. In 
the meant'me, Sukhu applied to be adjudged 
insolvent, and notice of his application was 
sent as usual to the Court executing the 
decree. The rext date of hearing in that 
Court was the 23rd ot March 1916, and ou 
tho’t date the decree-holder Mayya Mai 
appeared and stated as below : — 

"Mist filhal dakhil daftar ho jawe. Pliir 
jan karaonga ”* 

(The record may for the present be con¬ 
signed to the record office. (I) will take 
out execution again.) 

In accordance with the above prayer of 
his, the execution proceedings were struck 
oft* and the ftle was consigned to the record- 
office. Not long after tha', that is, on 
the 3rd May 1916, the insolvency petition 
was dismissed, and on the 6th May, Mayya 
Mai put in a tresh application for attach¬ 
ment of the house and obtain an order tc 
attach it. Accordingly, it was again 
attached on the 13th M*y. But on the 
same date Sukha mortgaged the house by 
a register eel-.teed to Uakhpat Rai for 
Rs. 1,500 and the latter eventually applied 
to the Court executing the decree that the 
house should be sold subject to his lien 
as mortgagee. This was allowed in spite 
of opposition by Mayya Mai, and the latter, 
therefore, brought a suit to declare that the 
mortgage was invalid because (1) it had 
been effected after attachment and was 
fictitious, an 1 . (2) the house belonged to 
Rolu, son.of Sukhu, and not to the latter. 
(Rolu, too, was a judgment-debtor along 
with Sukhu). The Trial Court put these 
points in Issue and decided them against 
Mayya Mai and dismissed his suit. The 
plea that‘the first • attachment * had not 

come *to*an end was not raised at all, nor 

V, > LL - ■— .# *v - u,. tO,. *. 


was specially stated in the grounds off he 
appeal preferred from the ord r ‘r of the 
iurst Court. But it appears that it was 
raised in the course of arguments before 
the lower Appellate Court whi<h derided 
(1) that the first attachment did notecase 
to exist, as the order consigning the 
file to the record-office was not tanta¬ 
mount to dismissal of the application 
for default with r the meaning of O. 
XXI, r. 57, Civil Procedure Code, and 
coula not have the effect of removing 
the attachment, and (2) that the mort¬ 
gage was made with the knowledge of 
the ^ second attachment. Upon these 
findings the mortgage was declared to be 
invalid and inoperative as against the 
attaching creditor. 

In this further appeal by the mortgagee 
it is contended on his behalf, on the 
authority of Fateh Dm v. Qutab Din 
(1), that the first attachment came to an 
end unaer O. XXI, r. 57 when the 
execution proceedings were struck off at 
the request of the decree-holder himself. 
In the case cited, a Division Bench of this 
Court accepted the view of tl e Allahabad 
High Court expressed in Dildar Husain 
v. Sheo Narain (2) that the word 
"default " used in O- XXI. r. 5 , is not 
restricted to default of appearance but 
applies also to a failure to co what the 
decree-holder is bound to do, that is, 
to go on with his application and have 
the property sold. According to this 
riling the first attachment in the present 
case came to an end when the decree- 
holder failed to carry on the execution 
proceedings and had them struck off. 

It was not pressed before us that the 
second attachment had been made before 
the mortgage, as tlere is no material on 
the record to support that contention. On 
the other hand, it is clear that the terms 
of the mortgage must have been settled 
before the 13th May, because on the 
early morning of that date the parties to 
it started from their village for Phillour 
which is 10 kos or 15 miles therefrom, 
and there executed the deed of mortgage 
and presented it for registration at* 11 a.m. 
It was not proved that the attach- 

(1) 67 IxuL Ca*. 543! 3 If. 71 (1^22) A. L R. (If.) 

lOo. . ■ » 
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ment had been made before 11 A. m. 
The decree-holder, therefore, could not 
avoid the mortgage. This being so, we 
accept the appeal, set aside the order of 
the lower Appellate Court and lestorethat 
of the first Court dismissing Mayya Mai’s 
suit with costs throughout. 



Appeal accepted. 
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interest thereon at 1? per cent, per annum 
which brought the total claim to Rs. 6,500. 
The defendants pleaded that the rent 
recovered by them during the whole period 
was only Rs. 393-10-8, and that they had 
made and could have made no profits 
at all by the cultivation of the home farm 
or the collection of “ siwat amdant,” as 
all the three years were years of famine. 
It was admitted by the plaintiff that the 
actual amount collected as rent was only 
Rs. 393-10-8, but he alleged that with 
proper diligence much more could have 
been collected. The issues framed referred 
to The amount of the profits that were 
obtained or could with due diligence have 
been obtained under the three heads of 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

First Civit. Appeal No. 2 of 1923. 

August 14, 1923. 

Present Mr. Hallifax, A. J. C. 
JAH/ALSAO and others—Defendants— 

Appellants 

versus 

LAL FATEHSINGH— Plaintiff— 

Respondent. 

Evidence Act (/ of 1872), s. 102 —Suit for mesne 
profits—Burden of proof —Prima fade evidence 
by plaintiff — Burden, whether shifted on to de¬ 
fendant. 

In a suit for mesne profits it is for the person 
out of possession to prove what profits the man 
in possession of his property made out of it and the 
latter can be made to pay only so much of the 
profits as the ousted owner can manage to find 
evidence to prove in detail in the face of the 
opposition from the trespasser, but as soon as the 
plaintiff gives some evidence proving prima facie 
that the profits were somewhere about the sum 
alleged, the burden of proving that they were less 
shifts to the shoulders of the defendant. 

Gofiala Kunbi v. Ramkrishnapuri, 50 Ind. 
Cas. 9301 15 N. L. R. 95, followed. 

Appeal from a decree of the Second 
Subordinate Judge, Raipur, in Civil Suit 
No. 108 of 1921, decided on the 26th Sep¬ 
tember 1922. 

Mr. M. Gupta, for the”JAppellants. 

Messrs. P. C. Dut and M. B. Kln- 
khede, R. B.,for the Respondent. 

JUDGMENT.—It took the plaintiff-re¬ 
spondent, who isVSzemindar, 'three years 
after Vjthe^expiry of^he 7 defendants' lease 

of one of his villages to obi ain and execute 
a, decree for^their eviction, and in the pre¬ 
sent suitjhe claimed, Rs. 5,310-2-8 as the 
mesne profits of those three years, with 


rent, s»wai amdanl and home farm. 

2. On these issues the plaintiff exc mired 
eight witnesses and the defendants gave 
no evidence at ail. It was held in the 
lower Court that there was no siwal amdanl 
and that the defendants had not left any 
rent unrealised through negligence and were, 
therefore, liable only for the amount ac¬ 
tually colleded. As the plaintiff has not 
appealed against either of these decisions 
we are not further concerned with them. 
As to the profits made by cultivation of 
the home farm, the learned Subordinate 
Judge starts by saying thit the “plaintiff's 
evidence on this point is most unsatisfac¬ 
tory,” but he holds finally that it proves that 
the defendants made a net profit out of 
their cultivation of this land of not less 
than Rs. 880 in each of the three years, 
or Rs. 2,640 in all. Adding to this the 
Rs. 393-10-8 collected as rent and Rs. 673 
as interest he gave the plaintiff a decree 
for Rs. 3,706-10-8. Against this decree 
the defendants have ^ppeded urging that 
it should be for no more than the Rs. 393-10-8 
admitted by them. 

3. It is very commonly supposed, and 
it was here certainly taken for granted 
by everybody concerned, that in cases 
of this nature it is for the person out of 
possession to prove what profits the man 
in possession of his pr >pert> mode out 
of it, and that the latter can be made to 
pay only so much of the profits as ti e ousted 
owner can manage to find evidence to prove 
in deto.il in the face of opposition from the 
trespasser, who is thej^only pexsonLwhp . 

knows anything about it. Section 106 
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of the Evidence Act is, however, very 
clear on the point, and, as was held in 
Gopala Kunbi v. Ramkrishrtapuri (i), as soon 
as the plaintiff has given some evidence 
proving prinia facie that the profits were 
somewhere about the sum he alleges, the 
burden of proving that they were less 
shifts to the shoulders of the defendant. 

4. The learned Counsel for the appel¬ 
lants was constrained to admit that these 
principles would apply in the case of a 
mortgagee in possession or of a Lantbar- 
dar of a village, but attempted to urge 
that they would not apply to the case of 
a trespasser. The fact that his possession 
is wrongful seems to me to give them added 
force, and to increase the weight of the 
presumptions that'can reasonably be made 
against him. In this case the plaintiff 
has given evidence proving at least prima 
facie that the profits were not less than 
the amount he claimed in his plaint, and in 
the total absence of rebutting evidence 
a decree tor Rs. 6,500 would not have been 
improper. At any rate, it cannot be said 
that the evidence is not good prima facie 
proof of the profits being not less thin 
Rs. 3,033-10-8 because it has been held 
in the lower Court that it is completely 
satisfactory proof of that fact. The appeal 
is dismissed and the appellants must 
pay all the costs. 

G. r. d. Appeal dismissed. 

& 

M. D. J. 

(1) 50 Ind. Cas. 930; is^N. L. R. 85. 


LAHORE HIGH COURT. 

Second Civil Appear No. 24 of 1920. 

January 18, 1923. i 
Present /— Mr. Justice Scott-Smith and 
Mr. Justice Moti Sagar. 

Firm RAHMAT ALI-MUHAMMAD 
JFAIZI, through RAHMAT ATI and 
MUHAMMAD FAIZI— Defendants— 

Appellants 

Versus 

JFirm DEWA SINGH-MAN SINGH, 
THROUGH DEWA SINGH, PROP?»ETPR AND 
MANAGER*OF THE SAID FIRM—PLAINTIFFS— 

Respondents. 

Contract Act [IX 0/187*), «. 62 — Novation — 


rOH-MAN STNGH. 

Hundi executed in lieu of prior hundi —Suit on 
subsequent hundi not maintainable — Creditor, 
whether can fall back on prior hundi— Cance'lotion, 
effect of — Negotiability, whether affects liability. 

The question as to the negotiability or non¬ 
negotiability of an instrument is quite distinct 
from the question of a party's discharge from 
liability to the holder, and the liability of the 
drawer of a bill of exchange or of any subse¬ 
quent party thereto is not in any way affected 
by the document being negotiable or otherwise. 
Nor can a mere cancellation of a bill of exchange 
have the effect of discharging a party from 
liability unless it is made with the express inten¬ 
tion of discharging that party, for if it is made 
unintentionally or is made under a mistake it 
will be inoperative, [p 829. col. 1.] 

Where a hundi is executed in lieu of a prior 
hundi it is a question of fact in each case 
whether the parties intended the execution of 
the subsequent hundi a9 absolute or conditional 
discharge of the prior hundi' the presumption 
being that the debt is only conditionally dis¬ 
charged. [p. 829, col. 2.) 

Where an insufficiently stamped hun i 
iseivenin renewal of a prior hundi and a suit 
on the basis of the subsequent hundi is held not 
to be maintainable, the creditor can fall back 
upon the prior hundi and section 6a of the 
Contract Act is not a bar to his doing so. fp. 828, 
col. 2.] 

Sundar Das v. Puran Singh, 67 Ind. Cas. 856; 
n P. W. R. 1922; (1922) A. I. R. (L) 56, relied on. 

Case-law discussed. 

Second appeal from the decree of the 
District Judge, Amritsar, dated the 2 _;th 
November 3919, varying that ot the Sub¬ 
ordinate Judge, 1st Class, Amritsar, dated 
the 23rd June 1919. 

Mr. M.>vohar Lai , for the Appellant. 

Kanwar Dalip Singh, for Mr. D. C. Ralli t 
for the Respondent. 

JUDGMENT.—This is a second appeal 
against a decision of the District Judge 
of Amritsar, dated the 24th November 1919, 
upholding a decision of the Subordinate 
Judge, dated the 23rd June 1919, award¬ 
ing plaintiSs a decree for Rs. 1,050 prin- 
cij al and interest on the basis of a hundi 
dated October the 9th, 1915. The facts 
of the case out of which the appeal has 
arisen are very simple, and are shortly 
these.— 

On the 9th Octobei 1915, the defendant 
borrowed a sum of Rs. 1,000 from the 
plaintiffs and executed a hnndt in their 
favour for that amount. The hundi was 
payable after 150 days. It appears that 
the defendants were unable to make any 
arrangements for the retirement of the 
hundi on the due date and they conse- 
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quently executed on the 5th March 1916 
another hun-.il for the same amount ia 
favoiu of the plaintiffs bv way of renewal 
of tbe previous hundi of the 9th October 
1915, and made an endorsement on the 
back of the latter hundi that another 
hundi for Rs. 1,000 had been executed in 
lieu thereof. On the 23rd June 1917 the 
plaintiffs brought a suit on the basis of 
this second hundi of the 5th March 1916, 
but it was dismissed on tie ground that 
the hundi was not duly stamped. On 
appeal this finding was upheld by the 
District Judge, but it was further held 
that the plai .tiffs could fall back upon the 
original transaction and sue on the pre¬ 
vious hundi dated October the 9th, 1915, 
in lieu of which the second hundi was exe¬ 
cuted. An appeal was preferred against 
this decision to the Chief Court, but was 
dismissed by Mr. Justice Wilberforce by 
his order dated the 9th August 1918, who 
allowed amendment -of the plaint, and 
confirmed the order of remand passed by 
the lower Appellate Court in favour of the 
plaintiffs. The plaint was accordingly 
amended, and the plaintiffs step, on the 
basis of the former hundi of the 9th Octo¬ 
ber 1915. The defendants pleaded that 
the hundi was without consideration and 
further contended that it had been dis¬ 
charged and that, consequently, no su’t 
could be maintained on the basis thereof. 
They also denied the right of the plaintiff 
to claim interest on this hundi. The 
following issues were framed*— 

1. Has the h<mdi dated the 9 th Octo¬ 
ber 1915 for Rs. 1,000 been discharged ? 

2. If discharged, can it now be suea 
upon ? 

3. Did defendant not receive full con¬ 
sideration for the hundi dated 9 th 
October 1915 ? 

4. To what interest is plaintiff entitled 
on the hundi, dated 9th October 1915 ? 

5. Is plaintiff entitled to costs on the 
suit as it now proceeds ? 

The Trial Court found against the defend¬ 
ants on all these issues, and decreed the 
plaintiff's suit. On appeal the learned 
District Judge upheld the findings of 
the Trial Court, and dismissed the appeal 
preferred by the defendants. He further 
held that the plaintiffs were entitled to 
claim interest till realisation, and he ac¬ 


cordingly accepted the cross-objections 

filed by the plaintiffs on this point. 

The defendants have now preferred a 
second appeal against this decision through 
Mr. Manuhar I al, whiM Mr. jjalip Singh 
has appeared On behalf of the respondents. 
The sole question for d- termination involv¬ 
ed in this appeal is, whether the previous 
hun it of the 9th October 1915 was 

completely discharged by the execution 
°f the second hundi dated the 5th 
Marti 19:6. On this question we 
have no hesitation in holding that 
the judgment of the lower Appellate 
Court is right, and that the hundi was 
not uncharged ■ In our opinion the giving 
01 the second hundi would have operated 
as a discharge of the previous hundi only 
if the second hundi wr.s legally enforceable. 
As already observed, a suit was brought 
on the second hundi but failed owing to 
its not being properly stamped. It could 
not have been contemplated between the 
parties,^ nor, as observed by Mr. Justice 
Chatterjee in Udho Shah v. Hira Shah 
(1), co' Id plaintiffs have agreed that 
they were to take a piece of waste paper 
for a security legally en r orceable and to 
place themselves entire’}' at the mercy of 
the defendants thereafter as reg ras the 
payment of their d.ebt. In Kuttayan Chetty 
v. Palaniappa Cheity (2) it was held that 
the giving of a hundi in payment of the 
price t.f goo s sold operates as a payment, 
only if ihe hundi is honoured at d that 
i>- tbe hundi is dishonoured the right 
to sue on the original cause of action is 
revived. In Sunday Das v. Puran Singh 
(3), which is a case exactly in point, it was 
held that where an insudhciently stamped 
hundi is given in renewal of the prior 
hundi and a suit on the basis of the sub¬ 
sequent hundi is not maintainable, the 
creditor can fall back upon the prior hundi, 
and that section 62 of the Contract Act 
is not a bar to his doing so. 

It is urged by Mr. Manohar 1,31 that 
when the second hundt was f given the 
stamp on the former hundi 1 was can¬ 
celled, and that an endorsement was made 
on its back that the defendants had exe- 

(1) 71P. R. 1897. 

(2) 27 M. 540. 

(3/ 67 Ind. Cas. 8561 11 P, W. R; 19221 (1922) 

A. I. R. ft.) 56. 
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cuted another hundi for Rs. 1,000 in its 
stead. It is contendeJ that ihe effect 
of this ^cancellation and^endorsement was 
that the hundi ceased to be a negotiable 
instrument^any longer and that this cir¬ 
cumstance alone was sufficient to indicate 
that the hundi had been completely dis¬ 
charged. We are unable to agree in ti.is 
contention. In our opinion the question 
as to the negotiability or non-negotiability 
of an instrument is quite distinct from 
the question of a party's discharge from 
liability to the holder, and we do not 
think that the liability of the drawer 
of a bill of excuange or of any subsequent 
party thereto is in any way affected by 
the document being negotiable or other¬ 
wise. Nor do we think that mere cancel¬ 
lation can have the effect of discharging 
a party from liability unless it is maue 
with the express intention of dischaig- 
ing that party, f^r il it is made 
unintentionally or is made an .er a 
mistake it will be inoperative. J his rule 
is laid down in a series of cases in England, 
and being a rule founaed on equity, 
justice and good consuence, must be 
helu equally applicable to India. 

Now, the only circumstances relied on 
by the defendants in support of this in¬ 
tention aie the endorsement on the back 
ot the hundi , to which reference has 
already been made, and the fact that 
another hundi was executed in substitu¬ 
tion oi tne former; anu tne question for 
de-isiun is whetnei tnese circumstances 
are sufficient to raise a presumption 
that tne original ^contract was entirely 
put an end to aud that it was replaced 
by another contract wnich may or may 
not have been legally capable of enforce¬ 
ment. I n the case of Cullianjl v. 
Raghowji (4) Mr. Justice Chaadavarkar, 
following the rule laid downiu In vtRomtv 
& Haslam (5), tela that • tue negoti¬ 
able security by a debtor to his creditor 
operated as a conditional payment only 
and not ns a satisfaction of the debt. 
In Jatnbu Chetiy v. Palaniappa Chetliar 16), 
a case cited with approval in Culhanji 
v. Raghowji (4), it was held, by the 
Madias High Court that whether it 

( 4 ) 3 ° B, 371 6 Bom. L. R. 879. 

^ ( 5 ) . a Q. B. 1 *86 at p. 296j 62 If. J. 

b ** 1o I 4 «- 4 »C 69 I<.T. 547; 43W. JI. 

(6) 13 M. Ir« J„ pjatM. ja6. 
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was a note or a bill, it was a question 
of tact in either case whether the ties 
intended the same as absolute 01 con¬ 
ditional payment, and the presumption 
was that the effect ot giving or taking 
a bill or note was thrt ti e debt v as 
conditionally paid. We are in entire 
accord with the view expressed in these 
authorities, and h Id that theie is no¬ 
thing in the present case l 0 rebut that 
presumption and that the giving of the 
second hundi only operated as a con¬ 
ditional satisfaction cf the debt and not 
as a real discharge. 

The result is that the appeal fails and 
is dismissed with costs. 


z. K. 


Appeal dismissed . 


NAGPUR JUDICIAL COMMISSIONER'S 

COURT. 

Civil, Revision Pei*Tion No. 149-3 . 

of 1922. 

August 25, 1923. 

Present — Mi . Kotva 1 , A. J. C. 
BALIRAxU PIRAJ 1 —Defendant No. 3— 

applicant 

versus 

YES WANT A and others—Plaintiffs . 

. —Non-applicants. 

^Civil Procedure Code{ Act V of 1908), O.XLV II, 
rr. x, 2— Pre-emption price ordered to be paid to wrong 
person—Direction in judgment followed in aecrte — 
Error, whether clerical — Review by successor of Judge, * 
fc. -A direction in a decree erroneous but in accord¬ 
ance with the judgment that the pre-emption, 
price should be paid to a wrong person is hot a 
clerical mistake apparent on the face of the decree ’ 
so as to enti le a person to apply for review of the ’ 
decree to the successor of the Jc 
it- ip. 830, ooi. 2. } , 


ud*e who passed 


5 1 


Application for revision of the order 
of the Mtmsif, Daiwafcy dated the 31 st 4 
July 19*2, in Miscellaneous Case No. 38 1 
of X932i 
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ORDER. Ihis is an application for The application for review was, however 
revision or an ordei on a u application made to his successor Mr Vaidya 
tor review ot the judgment of the It seems to me that this application 
Munsd, Darwah, in Suit No. 191 of 1920. for revision must fail on the grouud that 
The plain tilt in ti at suit, Yeshwant Rao, a the application for review could not have 
minoi, ^ud. deieaaant No- i Vithu been eutertained by Mr. Vaidya. It is 
are brut bets and owned pot hissa No. 2 clear that this is not a case of a clerical 
of Survey No. 27 of Mouza Brahmt. mistake apparent on the face of the decree 
Vituu acting for himself and the plaint* referred to in r. 2, O. XEVII, First Schedule, 
id sold the pot hissa to defendant No. 2 Civil Procedure Code. 'Hie decree is in 
T ) ato> on the 1st Ala} 1920 for Rs. 5 °^’* consonance with the judgment. What is 
Bahrain Pit«. tji, defendant No. 3* who owned sought to be corrected is the erroneous 
pot hissa No. 1 filed through his uncle direction in the judgment that the pre- 
Caampat^ as his aext friena Civil Suit emption price should be paid to 
No. 90 of 1920 against Vithu, Yeshwant a el end ant No. I Vithu. It may possibly 
and Dattoj for pre-emption of pot hissa be argued that this is a mistake or error 
No. 2 and on the 27th Octooer 19^0 apparant on the face of the record such 
obtained a decree. The decree directed as is referred to in r. I, O. XEVII, 
thai, on B alii am depositing in Court on but it certainly is nut a clerical mistake 
or before 31st December 19^0, Rs. 42S-12-0 apparent on the face of the decree in the 
for payment to Dattoo he should be put case of which an application to the succes- 
in possession of pot hissa No. 2. Baliram sor of the Judge who passed the order 
deposited tne amount. It was paid to is not prohibited. This application is, 
Dattoo aud Baliram was put into posses- therefore, dismissed. 1 make no order as 
siou of tne pot hissa through the Court, to costs. 

Yeshwant Rao then brought the present G. r. d. Application dismissed. 

suit Civil Suit No. 191 of 1920, through 
his mother as his next friend for pre¬ 
emption of half of pot hissa No. 2 ignor- t 

ing the sale on his behalf by Vithu and _ 

treating himself as still the owner of the 
otnerhalf. In this suit he joined Vithu as 
defendant No. 1, Dattoo as oefendantNo. 2 
and Baliram as detenaaut No. 3. Vithu and 
Dattoo did not appear and contest the suit. 

Ultimately, on the 21st April 1921, a pre¬ 
emption aecree was passed in iavour of 
Yeshwant Rao directing that he should be 


placed, m possession by tLie defendants of a 
joint halt share in pot hissa No. 2 on his 
depositing in Court Rs. 250 f01 payment to 
defendant No. 1 Vithu. Baliram, alleging 
that his guardian Champat had neglected 
his interest, applied through another uncle 
of his as his next friend for a review ol 
the judgment on the ground that 
the judgment was, 0 n the face of it, 
erroneous in that it directed the amount 
to be paid to Vithu and that the error 
was apparently a clerical one due to a 
slip of the pen. The Munsif has dismissed 
the application for a review and Baliram 
applies in revision. The judgment sought 
to be reviewed was delivered and the 


decree passed by Mr. Damle, Munsif.^r##*. 


MADRAS HIGH COURT. 

Appeal against Order No. 332 of 1922. 

August 10, 1923. 

• §J. Present ; —Air. Justice Spencer and 
}kSL Air. Justce Devadoss. 

Al. NAGIER and another—Petitioners— 
, Sureties— Appellants 

versus 

r KRISHNA CHETTIAR— Plaintiff— 

iv~ r ., Respondent. 

g Civi'i Procedure Code (Act V\{of 1908), 5. 145, 
0. XXI, r. 40— Arrest of judgment-debtor — 
Execution 0/ security-bond—-Non-appearance of 
judgment-debtor on day fixed—Application by 
decree-holder for execution of decree against sureties 
—Amendment adding prayer for production of 
•udgmeut-debtor—Waiver—Legality ej order of ar- 
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In execution of a decree the judgment-debtor 
was^arrested. He then paid^a portion of the 
decree-debt and as regards tne ualauce put in 
an application under O. XXI, r. 40, Civil Pro¬ 
cedure Code, tnat he might be released lrom custody 
on security being given for re-appearance. A se¬ 
curity-bond was executed by wnicli the sureties 
undertook to produce the judgment-debtor on 
a day lixed, in default they were to be liable lor 
the balance under tne decree. The original execu¬ 
tion application was thereafter treated as closed. 
On the day fixed, however, the judgment-debtor 
was not produced. The decree-holder there¬ 
upon applied by petition for warrants against 
the judgment-debtor and the sureties for 
the balance under the decree; but under 
the direction of the Court the decree-holuer 
amended the relief into one directing the 
sureties to produce the judgment-debtor at 
a future date and in default to issue w warrants 
against the sureties, stating at the same time 
that the sureties had committed default in pro¬ 
ducing the judgment-debtor and_ had rendered 
themselves liable lor ti.e uecretal amount. The 
Court ordered the arrest of the sureties on the 
petition under section 145, civil Procedure Code. 
On the application of the ^sureties^ thereupon 
to cancel tne said order; 

Held, (1) that the fact that thejoriginal execution 
petition was treated as closed did not put an 
end to the liability of the sureties under L a later 
application; [p. 831, col. 2; p. 832, col. i.j . 

Suhoy v. Udoyujsundcn MUra tt i 4^*757; 
7 Ind. Dec. (N. s.J 302, not followed. 

^.Sundara Kcddi v. Varadharaja Filial, 34 Indi 
Cas. 407; (lyibj a M. W. N. 273, referred to. 

(2J that the application for execution of the decree 
by the uecree-hoiuer by production of the judg¬ 
ment-debtor on a later_date did not constitute 
a waiver or condonation of the right to enforce 
the security-bond already broken through non- 
pioduction of the debtor" on the previous 
hearing dayj £p. 832, col. 1.] 

(3) that the terms of the surety-bond for produc¬ 
tion of the judgment-debtor on a particular day, 
not having been complied with, the sureties had 
rendered tnemselves liable for the uecretal amount 
and the order of execution against them as linally 
passed under section 145^ Civil Procedure Code, 
was not open to any legal objection, [p. 832, col. 

a, i 

Appeal against the order of tne Court 
of t u e Subordinate Judge, Madura, in 
Execution Petition No. 1 16 of 1922 and 
Execution Appeal No. 292 of 1922 in 
Original SMt No. 174 ol 1921, dated *4tu 
August and 31st August 1922. 

Mr. K. Rajah Ai^ar, for the Appellant. 
Messrs. K. S. Jayarama Iyer and R. 
betnurama Sastri, for tne .Respondents. 

JUDGMENT. —The defendant in Ori¬ 
ginal Suit No. 174 of 1921 on the file of 


the Subordinate Judge's Court of Mu dura 
was ^arrested upon an execution petition, 
Execution Petition No ^ Co >f 192^. Alter 
rarest he paid Rs. 1,750, and as reg-itk 
the balance, there \v<*s an cpplic«tion (Exe¬ 
cution Appeal No. 176 oi 1922) under 
O. XXI, r. 40 that he should be released 
lrom custody on security being given lor 
his re-appearance. The suietp-bond exe 
cuted by the appellants in this c-e pro¬ 
vided 'bit tne deleucL.nl should be biought 
belore the Courl on 11 e 4th oi July 192?, 
and tl at the sureties would be responsible 
for bringing him belore the Ccuit on that 
date, and that in case of failure to 
produce lpm on the said date they agieed 
that they th&u.&el vea, their heirs and other 
properties shornd be liable lor Rs. 7,200, 
the balance due under the decree. It 
does not appear whether any proceedings 
took place in Court on the 4th of July 
1922, but on tie 20th ol July 1922 the 
decree-uOlder presented a petition asking 
lor warrants against the defendant and 
the sureties lor the balance due under 
the decree. It appears lrom the manuscript 
execution petition that the relief asked 
for was altered in consequence ol an ofiice- 
note put up in the Subordinate Judge's 
Court, and that*the relief as finally asked 
lor was thatjthe sureties be ordered to 
produce the defendant^in Court and that, 
in deiault, warrants should be issued against 
the delends nt * nd the sureties. The deeree- 
holder amended the prayer as directed, 
noting at the same tin e that the sureties 
were bound to produce the judgment- 
debt-r in Ceurt m tne 4th cl July jnd 
that by l_ilure to do so ti ey had rendered 
tnemselves licble lor the decree amount. 

Tne present appeal arise.' out of c n appli¬ 
cation under sec ion 47 of the Civil Pro¬ 
cedure Code, but wrongly described as 
an application under section 151, for 
cancellation ol the Court's order directing 
arrest warrants against the judgment* 
debtor s sureties. Tne Subordinate Judge 
held tnat tne order for :irrest already 
passed was a proper order and dismissed 
ihe petition 

Now it is argued, first, that as the Execution 
Petition No. bo ol 1922 had been treated 
as closed on the 29th .April ^922, the liabil¬ 
ity ot the sureties came k to ^an. ,end. In 
support of this argument, the decision 

1 ’ •• • 1 • • ( * • 1 1 • i 
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*n Lalji Sahoy v Odoya Sunderi Mitra fi) 
has been cried. That was a decision of 
the Calcutta High Ccurt upcn section 
336 of the Civil Procedure Code of 1882. 
The authority ol this decision lias been 
questioned in Sundara Rcdcti v. Varadharaja 
Pillai (2), and as it deals with an applica¬ 
tion under section 336, which corresponds 
to section 55 of the present Code, a case 
of a judgment-debtor expre^’ng Ids in¬ 
tention to apply to be declared an insolvent 
and furnishing security for appearing when 
cubed upon, this den-ion has not mrch 
bearing on the question now before ns. 
In ihe present case, although Execution 
Petition No. 60 of 1922 was noted as “closed'* 
there i. no order dismissing the petition 
and it mu^t be noted that the security 
was given in connection with Execution 
Appeal No. 178 which is not ; howu as 
disposed of at an} time previous to the 
order directing warrant to issue against 
the sureties. 

Then, it is argued that the effect of Ihe 
decree-holder asking that the sureties 
should be produced in Ccurt on a date 
subsequent to the /pb cf July 1922 was 
th^t re condoned the default to produce 
the defendant on the 4th of July. The 
liability of the sureties to pay the decree 
amount in the present cise is governed 
strictly by the terms of the bond which 
they gave. In that bond they distinctly 
promised to produce the defendant before 
the Court on the 4th of July and they 
agreed in default thereof to be. liable for 
Rs. 7,200. The umendmenl ?in the execution 
petition presented on the 20th of July, Exe¬ 
cution ^Petition No. 118, was made under 
the order of the Court under some mistaken 
impression that the surety-bond provid¬ 
ed for the production of the defendant 
on> any date subsequent to the 4th of July 
on which the sureties might be required 
to produce him, and that the bond had 
not already been broken when the execu., 
tion petition was presented. If the exe¬ 
cution petitioner’s Vaki amended the 
prayer in the petition under the directions 1 


of the Court, that will r.ot amount to any< 
relinquishment or waiver of his riglt to 
enforce Ihe surety-bond. Although the 
execution petition was E the proper form* 
when, first pi evented and the sureties were 
not liable by the terms of their bond to 
be ordered to produce the defendant at 
? date after the 4th of July, the order finally' 
passed, against which tLey appeal, was, 
under section 145- for executing tie decree 
against them, and is not open to any legal- 
objection. 

Lastly, Mr. Rajah Aiyar for the appellants 
argues that the sureties have net been 
given any mtice l halfthe decree-holder 
intended to proceed against them for 1 
defanlt on the 4H1 of July and thin they’ 
have had m. opportunity of shewing that, 
they did produce him on that date or of 
explaining their failure to produce him 
if in fact they did net do so; but in the 
grounds of Civil Miscellaneous Appeal it is 
not anywhere suggested that appellants 
in fact complied with the terms of their 
bond and that the lower C urt should have 
f»-und that in fact they produced the judg¬ 
ment-debtor on the 4th oi July. The 
question before the lower Ccurt and in the- 
appeal was only whether the order to arrest 
the sureties for failure to comply with the 
terms of their surety- band was correct and 
on this point we ernnot come to any other 
conclusion but that the lower Cotut was 


nght. # 

The Civil Miscellaneous Appeal is dis¬ 
missed with costs. ‘ . 

Appeal dismissed. 

v. n. v. 


4 



(ft) 14 c - 757; yytadsfpt«. (N. S.) Aoa; 

(2) 34 Ind, C«*» 4071 (*9*6) 2 Mi W« N* * 7J? 
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BHONAJEE V . SARASWA'II. 

, NAGPUR JUDICIAL COMMISSIONER’S 

1, COURT. 

■ tfj.UST ClVlE APPEAL No. 22-B Ob' IC)22. 
•September 15, 1923. 

PresMU Mr. Prideaux, A. J. G. 
BHONAJEE— Defendant— Appellant 

versus 

Musammat SARAS WATI— Plain tiff— 

. .Respondent. 

Civil Procedure Code ( Act V of 190$), O. 
XX, r. 10 —Suit for value of grain agreed to be 
given for maintenance — Decree, form of. 

Where iu default of an agreement to deliver ' a 
certain quantity of grain as maintenance, a suit 
is brought to recover the money value of the 
grain, it is not incumbent on the Court under 
O. XX, r. 10 to decree the grain itself and that 
only on failure of delivery of grain should a 
cash payment be enforced, [p. 834, col. 2.] 

Appeal against a decree of the Subor¬ 
dinate Judge, Akolu, dited the 23rd De¬ 
cember 1921, in Civil Suit No. 187 of 1920. 
Mr. D. IF. Kuthaie, for the Appellant. 
Mr. G.G. fiatvalne, for the Respondents. 

JUDGMENT.—The plaintiff-respondent in 
the present appeal is a widow of a dead 
brother of the defendant. After her husband's 
death she does not appear to have got 
on very well with her boEt her-in-law and, on 
25th January 1913, an agreement was come 
to evidenced by a kararnama executed 
by each that the defendant should give 
the plaint id certain maintenance. Tint 

document has been translated as follows:— 
“You are my husband’s younger brother. 
I have been living separate from you since 
the death of niy husband. You have 
agreed to pay me every year 1 khancLis 
4 maunds of juar by a paili of four seers 
and besides Rs. 72 cash on Mitti Magh 
Shuihi 15 as maintenance during my 
lifetime., I will t ,ke (the same) accordingly. 
I have got two duughters and I will ma¬ 
nage by this to bring them and send 
(them.back. You are not responsible. I 
have herer-fter no right to any oi your 
property.” 

Plaintiff sues claiming Rs. 1,600 as arrears, 
money and value of grain for the years 
1915-18 at Rs. 400 a year and for d decla¬ 
ration that plaintiff is entitled in future 
to recover iRs. 400 a year from the defend¬ 
ant as her •-mainteminee. She also claim¬ 
ed 'to have her maintenance made a 
charge ©n vthe defendant's family pro¬ 
perty.. The agreement -of January 25th, 1913 
lias admitted but it£was contended that* 

53 


subsequent to that agreement plaint¬ 
iff agrcod loliave her maintenanee reduced 
to Rs. 25 a year and io maunds oi yuan, 
and that plaintiff has been paid at tiffs 
rate for some years. It.was denied that 
any arrears ot maintenance were due, 
and the value of the yuan claimed was 
disputed., It was further contended that 
the amount iixed by the agreement of 
25th January 1913 inclu ded the maintenance 
ol plaintiff’s two daughters and, as these 
are no longer dependent on their mother, 
there is a cause tor making reduction in 
tee maintena ace. It was urged that the 
maintenance should not be made a charge 
on tne \< mily property, phinliff having 
leliniquished all her right to tee propert y. 


The case was tried on the following 
issues:— 

“i. Whether plaintiff, subsequet to the 
agreement ot 25th January 1913, agreed 
to receive Rs. 25 in cosh tnd iu maunds 
of jua v .1 year as alleged by the defendant ? 

”2 Whethei defendant paid Rs. 25 
and delivered 10 maunds of juar a year 
to the plaintiff till last year since then ? 

‘‘3. What was the rate of juar during 
the years in question ? 

“4. Whether there is an estoppel as 
alleged by de'endant ? 

“5. Whether the allowance in the ka¬ 
rarnama was fixed lor plaintiff and her 
two daughters or for plaintiff alone ? 

“6. Whether any oral evidence to prove 
the same can be allowed ? 

“7. Whether there has been any change 
in the circumstances to justify a reduction 
in the adowance as agreed upon-in the 
kararnama ? 

“8. Whether, in the absence of any 
such circumstances, defendant can be 
allowed to demand 0 change in the allow¬ 
ance ? 

“9. Whether a charge can be allowed, as 
asked foi by the plaintiff ? 

‘To. Wliat are the correct Nos. and 
the acreage of the fields in possession 
of defendants ? 

“11. TIow much allowance should be 
fixed for the future ? 

“1 2. What relief is plaintiff entitled to?” 


The findings of the Trial .Court may< be 
isummarised as -follows:—No subsequent 
agreement, as pleaded, > was .proved and 
it was not established that defendant 
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had been paying plaintiff Rs. 25 and 10 
maunds of juar yearly. The rate of juar 
was found to be one rupee a path. No 
case of estoppel liad been made out and 
the m lintenanee fixed in t]i z kararnama 
was for plaintiff herself and not for her 
daughters. No oral evidence was permiss¬ 
ible to change the contents of the written 
document, the kararnama, and there is 
no change in the} circumstances so as to 
justify reduction of the allowance. Four 
years maintenance, at the rate of Rs. 360 
a year, amounting to Rs. 1,440 was 
allowed being made a charge on the prop¬ 
erty and defend int was directed in future 
to pay to the plaintiff Rs. 72 and 24 maunds 
of juar on account of maintenance as set¬ 
tled by the original agreement. Against 
that decision the present appeal is filed. 

I do not think that defendant's story 
that a subsequent agreement whereby 
the plaintiff agreed to reduce both her 
money a id grain allowance has been proved. 
His witnesses do not support the de¬ 
fendant and it has been rightly held 
tnat this agreement is not established. 
So we have to go back on tj t.:e original 
agreement of 25th January 1913 (Exhibit 
D. 1) and it is very clear that the agree¬ 
ment come to was to settle plaintiff's 
maintenance and was independent of her 
daughters. It is true that the document 
states that the woman had two daughters 
but they were both married at the time 
and would live a great deal in their hus¬ 
band’s families and the fact that the 
agreement states that the amount 
settled was to be maintenance during 
the plaintiff’s lifetime effectively disposes 
of the contention that there was to 
be a reduction in the money and grain 
settled when it was no longer necess - 
ary for the plaintiff to maintain her 
two girls. On that document plaintiff 
1S cu^tled to Rs. 72 a year cash 
payable on Mitt\ Magh Shudhi 15 and 
one khandi for 4 maunds of juar . 
It is contended that the case should 
be remanded to enable the defendant 
to establish that circumstances have now 
so changed that the maintenance as set¬ 
tled by the kararwanxa is now excessive 
and plaintiff should be satisfied' with a 
smaller allowance.. But this question 

raises mattersj both of fact and law and 


if the defendant wished to raise it he 
should have done so distinctly in the 
First Court. It is too late for him to raise 
it as a defence now. Every decree for 
maintenance is liable to change if the 
parties by a suit or otherwise bring to the 
notice of the Court that circumstances 
exist justifying either a reduction or a 
raising of the maintenance allowance. 
But for the pastjyears, and, as at present 
held, for the future, the plaintiff is entitled 
to what she claims. But she has 
been allowed four years’ maintenance, lhat 
is wrong . For the maintenance for the 
year 1915 is clearly time-barred and I 
must reduce the decree by the amount 
of one year’s maintenance, namely, by 
Rs. 360. 

It is contended for the appellant that 
in place of money ciaimed for the juar 
the juar itself should have been de¬ 
creed. On the other hand, for the plaintiff 
it is argued that she had to borrow juar 
for her maintenance when the price of 
that commodity was very high and it 
is but lair that she should be given the 
money value of that grain. O. XX, 
r. 10, Civil Procedure Code, lays down 
that, when a suit is for moveable property, 
and the decree is for the delivery of such 
property, the decree shall also state the 
amount of money to be paid as an alter¬ 
native if delivery cannot be had. But 
the rule do-s not state that, in a case of 
this nature, the Court must invariably 
decree the article claimed. In cases of 
most articles it is a question of deliver}’ 
of the article or as an alternative its value 
in money. But where we are dealing with 
grain no specific grain is claimed and I do 
not think it necessarily follows ^ that c 
decree must specify that the grain which 
should have been delivered but which 
was not delivered must be delivered and 
only on failure of delivery should a cash 
payment be enforced. There is much 
force in the plain iff’s contention that 
to froee her to accept grain at the present 
rate when it is cheap is to give the defend¬ 
ant an undue advantage while making 
her suffer a loss; for she had had to borrow 
grain at a high rate for her own mainte¬ 
nance, grain which is yet to be repaid in 
money. I, therefore, decline 1o direct 
that the arrears of maintenance should 
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be in grain an* money and uphold the 
lower Court’s -'ecision that money alone 
should be nude p yable. 

With the exception ot reducing the claim 
by Rs. 360 I confirm Ihe decision come 
to by the trial Court. The appellant will 
get his costs on that sum by which he 
has succeeded in reducing the decree of 
the First Court and he will pay the res¬ 
pondent's costs Ton that portion of his 
claim which has been disallowed by this 
Court. Ta- decree will be a charge on 
the property speeded by the Prill Jud-je. 
w c A- Order accordingly. 


ALLAHABAD HIGH COURT. 

Letters Patent Appeal No. ii of 1922. 

June 8, 1923. 

Present Sir Grimwood Mears, KT., Chief 
Justice, and Mr. Justice Piggott. 
HAWAL RAI and others™ Plaintiffs — 

Appellants 

versus 

"HAR PRASAD RAt and otoers- 

Defenda ts— RESPONDENTS. 

Agra Tenancy Act (II of 1901 )—Ejectment 

_ Privite partition—One co-sharer in exclusive 

possession of a holding— Tenant-at-will assigning 
his rights to another co-sharer—Second co-sharer, 
if can he ejected. 

Where the tenant-at-will of a certain holding 
which by a private partition among the co-sharers 
has been assigned exd isively to one co-sharer, 
trinsfers his rights to another co-sharer of the 
mahai, who cultivates the land himself, the for¬ 
mer co-sharer is entitled to eject the latter who 
•will not be allowed to plead that as a co-sharer 
of the mahai, the lan 1 in suit is his khudkasht. 

Letters Patent Appeal from a judgment 
of Mr. J 1st ice Stuart, dated the 13th 
January 1922, reversing that of the District 
Judge, Ghazipur. 

Dr. M. L. AgarivalLa, for the \p ellonts. 

Messrs, f. M. Bamrji and Haribans 
Sahal, for the Respondents. 

JUDGMENT.- One Ram Naresh was the 
ocCipaucy tenant o' a certain holding. He 
mortgaged t lesime with pissession to one 
Dak lit Misir, at a time When sucii mort- 
gag aes were not forbidden by law. Dukhit 


accordingly entered into possession 01 tl e 
holding lawfully with the status oi mort¬ 
gagee. Ram Naresh died in the year 1 <, < ;. 
Dukhit remained for a time in possession 
as a tenant-at-will. His rights as mort 
gagee had been determined, because* Ram 
Naresh had leil no heir entitled to succeed 
to the tenancy. Dukhit has let into pos¬ 
sesion Har Prasad Rai and others who . re 
co-sharers in the village, and v \e may take 
it ns found that lie has let them into pos¬ 
session in return for a money payment 
made in recognition of his rights as mort¬ 
gagee. The plaintiffs came into Court 
al eging that they were the s <le proprie¬ 
tors of the land which formed the 
occupancy holding of Ram Naresh. They 
claimed that Dukhit was their ten. ut- 
ii t-will, and that they were entitled to eject 
him under the ordinary procedure pres¬ 
cribed by the Local Tenancy Act, No. II 
ot 1901. Along with Dukhit they claim¬ 
ed to eject liar Prasid Rui and others, 
who have been described as persons let 
into possession by Dukhit. In reply to the 
suit uukhit said that he was no longer 
in possession, and had no longer any con¬ 
cern with the 1 ind; that he had been paid 
off by Hir Prasad Rai and others, and that 
the plaintiffs might settle accounts with 
them. Har Prasad and others pi ended 
that they were not merely co-sharers 
in the village, but co-sharers along with the 
plaintiffs in the proprietary rights over 
the particular land in suit. '1 hey claimed, 
therefore, chat, having induced Dukhit, 
no matter by what means, to surrender 
the land into their possession and occu¬ 
pation. they became entitled to hold the 
same as their kkudkashi. In any event, 
thev contended that the plaintiffs had 
no right to sue them for un ejectment in 
Rent Court. The Assistant Collector who 
tried the 'vise seems to have gone very 
carefully into the evidence and to ha. e 
framed proper Issues. There has b en some 
controversy before as whether, on the 
pleadings of the two parties, .-ectiou 199 
o* the Tenancy At did or did not apply; it 
it did apply, then the question of propiie- 
tary title was tried by Ihe Assistant Collect¬ 
or, and there has been no contravention 
oi the provisions of that section. The 
conclusion arrived at by the Assistant 
Collector was that, although according 
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to the village records both tj.e plaintiffs 
and the contesting defendants, Har Prasad 
Rai and , otuers, Jaeld proprietary rights 
in respect ol the land in suit, nevertheless 
tnere nad been a private partition amongst 
the co-sharers, not carried out through the 
agency ot a Revenue Court, and not re- 
copiiseJ in tae revenue papers, according 
to Waicii private partition tne piots oi 
land in suit constituting tne occupancy 
holding of Ram Naresn had _been assigned 
Wholly to che plaintiffs. On this liudiug 
principally, the Assistant Collector de¬ 
creed the suit tor ejectment. There was 
an appeal by liar Prasad 1<; i and 1 is co- 
deleudants to tae Court of tJic District 
Judge. Tae District judge, affirming the 
findings of tae Assistant Collector, dis¬ 
missed the appeal. Oil :i second appeal 
being brougat to t u is Court a learned 
Judge ot tuis Court has reversed the landings 
of botn the Courts below, and has dis¬ 
missed the suit. We are not quite clear 
as to the attitude ut tne learned Judge 
oi tnis Court with_regard to the finding 
of tne Jower Appellate^Court^on the ques¬ 
tion ot tne separate_title_of A the plaintiffs. 
He treats that finding as amounting to 
no more than this, that there had been an 
arrangement for convenience of collection 
amongst the various co-snarers ol the 
mahal, b\ widen tne rig u t to collect rent 
from Ram Naresn had been assigned to the 
plaintills alone. He clearly intends to 
hold that such an arrangement would not 
amount to a partition ol tne land amongst 
the various co-snarers, or to a surrender 
on tne part of Har Prasad and others ot 
their interests in tne proprietary 
rights over tne land in suit, in return 
for a similar surrender on the part of the 
plaintiffs of their interests in tne proprie- 
tary rignts over other lands forming part 
ot tne same muhal. r 

. We do ao 1 t l ^ ink ' however, that the find¬ 
ing ot tne learned District Judge can be 
interpreted in tne way in which it has been 
in this Court. Tm finding itself is tmbo 
died m tne words:—“I hold that under 

a pnvate partition the plaintifls-r e sp on dents 

a f e pi tU t\ P1 T et ° r 5 ln exclusive possession 
oi 1 lot No. d/9 and that they are entitled 

to eject tne delcndauts-appAlants." ai oi e _ 
over, this finding is to be read in connec¬ 
tion witfi the judgment as a whole, and also 
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witfi the judgment ol the Assistant Collect¬ 
or which was then under appeal. We 
think that both the Trial Court and the 
lower Appellate Court intended to find 
and did find, that there had been a private 
partition of the mahal, by virtue of which 
the land in suit had been assigned exclu¬ 
sively to the plaiutiils. 

It will hardly be contested that the 
co-sharers in a mahal have a right to effect 
a partition by private arrangement amongst 
themselves, and that it may be the most 
convenient method of effecting such a parti¬ 
tion to assign the entire holding of a particu¬ 
lar lenant ton particular group ol co snarers. 
I he only difference between a partition 
effected by private arrangement and one 
properly carried out under tae ciders 
of the Court is that the incidents of the 
private partition are difficult to prove, 
and that confusion and litigation may arise 
afterwards owing to the preparation Oi vil¬ 
lage recorus Which are at vaiiance with 
the .actual facts. We cannot, however, 
in this case allow the dear finding ol tne 
lower Appellate Court in favour of the 
plaintiffs on this question ol partition to be 
disregarded. 

The other point taken by the learned 
J udge of this Court is that, in any e vent, the 
defendants, Har 1'rasad Rai and others, are 
not tenants of the plaintiffs, and he seems 
to think tnat there was something dis¬ 
honest in the procedure adopted by the 
plaintiffs in bringing the present suit, 
as a suit for ejectment of tenaiits, in the 
Rent Court, instead of proceeding against 
Har Prasad Rai and others as rival claim¬ 
ants to the proprietary rights by a corres¬ 
ponding suit instituted in a Court of civil 
jurisdiction. 

It seems to us at least doubtlul whether, 
in tne events, 01 the? plaintiffs having adopt¬ 
ed tne course suggested by the learned 
Judge ot this CouitJ Har PraSad Rai and 
his co-dei£nd<A ts would not at once have 
taken Shelter behind Dukfiit and set up 
the plea that unless and until Dukbit's 
tenancy were extinguished no suit for eject¬ 
ment w ould lie elsewhere than in the Rent 
Court. At any rate,' the position 01 the 
plaintiffs is, in our opinion, cleat and main¬ 
tainable on the facts alleged by them and 
found in their favour. Apart fi on-the pro¬ 
visions of section 34 oi the Tenancy Act, 
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when once the Court has found in favour 
of the exclusively proprietary title of the 
plaintiffs, there remains the f’ct.dJeged 
in the pleadings and not seriously contro¬ 
verted, that Har Prasad Rai and his co¬ 
defendants were let into possession by 
Duhkit. Either they are tr< usferees of 
whatever rights Dukhit possessed under his 
mortgage, in which cose they are just 
as much the tenants-at-will of the plaintiffs 
as Duknit himself was, or they are in the 
position of sub-tenants who have paid 
Dukhit a premium instead of an annual 
rent. This has been made still clearer 
by pleadings entered by Har Prasod Rai 
and his co-defendants in the 3rd paragraph 
of their written statement.. We think 
the learned Ti dge of this Court was wrong 
and that he should not have interfered 
with the decision of the lower Appellate 
Court. We set aside the;decree of this 
Court and restore tin t of the lower 
Appellate Court allowing the plaintiffs 
their Costs of both hearings in this Court, 
including fees on the higher’ scale. 

M * A. A. Appeal allowed. 


LAHORE HIGH COURT.; 

Second Civii, Appeal No. 2707 ,op 19 

March 19, 1923. 

Present:— Mr. Justice Abdul Raoof. 
KARIM BAKh,SH— Plantiff— 
Appellant 
• versus 

GAJJHAR Alyl AND ANOTHER— 

DEFENDANTS— RESPONDENTS.. 
Possessory title , suit based on—Trespasser, 
position pf. 

A p^rsqh in pp^e^sion of property on beiqg dis- 
pos?epse<J by; another person without any better 
title is entitled , to pvje for , recovery of posses¬ 
sion, pn his possessory title alone, [p. 838. col. 2.] 
Wal, f, Ahma'd v. Ajudhia Ka\idU, 13' 

A. 537; A. W. N. (1S91) 196; 7'lhd, Diec, (n. s.) : 
349 • and w Ahdul , Hmid v. .Sarpulapd^ KJ^an, 
78 P. R. 190?;, 137 P, E. R. 1902, refffed pq. 

Second appeal, frern a decree of the 

Senior Subordinate Judge, Amritsar y d^ted 
the 5th October 192a, reversing tliat oi fc 


the Munsif, First Class, Amritsar, cLfcd 
the 17th June 1922. 

Sheikh Nlaz Al\ for the Appellant. 

Sheikh Muhammad Munir, for the 
Respondents. 

JUDGMENT. —This second appeal must 

succeed. The following facts will disclose 
tlie nature of the dispute between the 
parties:— 

Karim Bakhsh appelhint was dispossessed 
from the house in dispute in 1918. On 
the 14th of June 1918 he brought ;• suit 
for possession under section 9 of the Specific 
Relief Act. The suit was decreed and the 
decree-holder obtained possession on the 
3rd of Ji nuary 1919. Thereupon the defeat¬ 
ed defendants, Gauha.r Ali and Ghulam 
Hussain, on the 9th of Janu. ry 1919, insti¬ 
tuted a declaratory suit and dt ring the 
pendency of the suit they succeeded in get¬ 
ting restitution of possession over the 
house pending the litigation. The de¬ 
claratory suit was, 1 owever, dismissed 011 
the 31st March 1919 by the Tri.d Court. 
Eventually, the matter came up before 
the High Court in appeal and was decided 
against the defendants on the 10th of Janu¬ 
ary 1920. The declaratory suit having 
finally failed, Karim Bakhsh again tpplied 
to the Executing Court for possession being 
delivered to him in execution of the decree. 
On examining the execution record, 
which has come up here, it appears that 
possession was again given to Karim Bakl sh; 
decree-holder, on the 24U, of April 1919. 
On the 24th of April 1919 receipt was 
filed by the decree-holder -* cknowledg ing 
that lie had been placed in possession. 

In the meantime, an appeal had been pre¬ 
ferred by the respondents in the declaratory 
suit and they again haul applied to the 
. rt for an order staying ex¬ 

ecution of the decree of Karim Bakhsh and 
withholding the deliver) of possession 
to him. The Executing Court refused 
to disposses the decree-holder and to 
place the judgment-debtor in possession 
pending the appeal. The execution of 
the decree as to costs was staved. It lias 
become necess.,rv to state these facts be¬ 
cause the learned Counsel for the defendant 
before me took up the position that the 
plaintiff dgqreediolder. had never been 
put up info possession of the hpuse in exe¬ 
cution of his decree. It is, however, deal 
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from IHe execution record th<*t the decree- 
holdei 1 : d lot possession in execution 
of tl.e decree. In spite of ell this, the de¬ 
fend;. nts Caviar Ali and Gl.uls.ni Hussain 
again dispossessed tl e plaintiff K< rim 
liaklisli sometime in November 1021. The 
plaintiff, therefore, had again to sue for 
possession. He instituted the present 
suit on the 21st of March 1022. Ti e suit 
was originally brought upon an alleged 
title of ownership. The plaintiff amended 
his plaint and converted the suit into one 
for possession as a mortgagee. The lower 
Court granted him a decree. I find in 
the judgment of the Trial Court the 
following observations:— 

“The defendants had no better title and 
possession is evidence of some title, under 
the circumstances, of the plaintiff/* 

prom this it appears that the Trial Court 
held th.it the pLintiff was entitled to a 
decree for possession on possessory title. 
The decree of the Trial Court has been set 
aside by the lower Appellate Court on the 
ground that the plaintiff having failed 
to establish the alleged mortgage his suit 
ought to have been dismissed. The lower 
Appellate Court has, therefore, set asid 
the decree and has dismissed the suit. 

The plaintiff lias come up in second 
appeal to this Court audit has been contend¬ 
ed on his bel alf by his learned Vakil that 
he was entitled to a decree for possession 
against the defendants who were mere 
f respassers. The position taken up by the 
learned Vakil is fully supported by authori¬ 
ties. It was decided in the case of Abdul 
Hamid v. Sarbuland Khan (1) “where 
a plaintiff has been forcibly dispossessed 
of immoveable property by a person having 
no title, he can sue for possession simply 
on the strength of the possession which 
he had before he was dispossessed, 
provided he sues within the twelve years' 
period allowed by Art. 142 of the "Limi¬ 
tation Act.” A similar view was taken 
by the majority of the Judges of a Full 
Bench of the Alkhabad High Court in the 
ease of Walt AhmadKhanv . AjudhiaKandu 
(2) in which Sir John Edge, Chief Justice, 


(1) 78 P. R. 19025 137 P. L. R. 1902. 

(2) 13 A. 537J A: W; N. (1891) * 96 ; 7 Indj 
Dec. (N: $.) 34 °• 
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relying on the cases of Davison v. Cent (3) 
and Asher v. WhitUck (4), 1 eld 11 .ul ^ per¬ 
son in possession of property on being 
dispossessed by another person without 
any betler title is entitled 1o si.e for ie- 
covery of possession on his possessoiy 
title alone. This c? se clearly comes within 
the lules laid down in the above authorities. 

I accordingly accept the appeal and, 
setting aside the decree of the lower Ap¬ 
pellate Court, restore that of the Trial 
Com! with costs. 

z. k. Appeal accepted. 

( 3 ) (1857) 26 L. J. Ex. 122; 1 H. & N. 744: 
3 Jur. (n. s.) 342; 5 W. R. 229; 156 E. R. 1400; 
28 L. T. (o. s.) 2 • 1; 108 R. R. 804. 

(4) (1865) 1 Q . B. 1; 35 L. J. Q . B. 17; ix 
Jur. (N. s.) 925; 13 L. T. 254; 14 W. R. 26; 148 
P. R. 598 . 


MADRAS HIGH COURT. 

Civil. Suit ho. 234 op 1921. 

Ap; il 18, 1923. 

Present:— Mr. Justice Ki maraswamy 

Sastriar. 

A. D. NaRaYaNa SaH— Plaintiff 

versus 

BALAGURUSWAMY NADAR and others 

—Defendants. 

Transfer of Property Act {IV of 1882), s. 8 — 
Execution sale of Distillery buildings — Vats, copper 
pipes and copper stills if pass under sale — Fixtures, 
lest of—English Law, applicability of. |f 

Certain properties were proclaimed for sale 
in execution of a money-decree and were described 
in the sale proclamation as “Distillery Buildings, 
Door No. 3, Brighton Road Barracks, Perambcor, 
hearing Re-Survey > umber, etc.” The buildings 
were originally used as a distillery but sometime 
before the sale no business had been carried cn 
there : 

Held, lhatwhat was sold was only the building 
and nothing more, and that the pipes, stills and 
the vats therein and used in the distillery business 
did not pass to the purchaser, [p. 839, col. 2.] 

In cases of sales of premises in which 
business is carried on, and not of the business 
as a going concern or the premises together with 
the fixtures or machinery, prima facie all that 
the purchaser is entitled to are the buildings. 

fp- 8 39 . col. 2.] , . . 

The technical English Law of Fixtures is not 

applicable to India, [p- 839, col. 2.] 

Mo fix Sheikh v. Rosik Lai Ghosh, 6 lad. Css. 

796; 37 C. 815; 14 C. W. N. 952; 12 C. L. J. 2464 

followed* .. . . , ^ .- 
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In the .case of houses, the primary consideration 
Jn determining whether the items claimed are 
fixtures under section 8 of the Transfer of Property 
Act should be, whether the articles are provided 
for the permanent use of the house, and whether 
they can be said to be articles which are necessary 
or which are provided for the more beneficial 
enjoyment of the property- machinery brought 
into the house for the purpose of carrying on 
business cannot be included in the term fixtures, 
[p. 840, col. i.J 

Hobson v. Govringe, (1897) 1 Ch. 182; 66 h. J. 
Ch. 114; 75 h. T. 610; 45 W. R. 356, Reynolds 
v. Ashby, (1904) A. C. 466; 73 L. J. K. B. 946; 
91 It. T. 607; 53 W. R. 129; 20 T. I,. R. 766, Monti 
v. Barnes, (1901) 1 K. B. 205; 70 L,. J. K. B. 225; 
83 1 ,. T. 619; 49 W. Rj 147; 17 T. I,. R. 88 and 
Holland v. Hodgson, (1S72) 7 C. P. 328 at p. 334; 
41 J- C. P. 146; 26 L. T. 709; 20 W. R. 990. 
considered. 

Air. R. N. Aiyengar instructed by Messrs. 
King and Patndge, for the Receiver. 

Mr. P. Venkatramana Rao, for the Auc¬ 
tion-purchaser. 

JUDGMENT.— This is an application 
by the Receivers for an order that 
they may be permitted to remove 
from the Vyasarpady Buildings, copper 
stills, vats, copper pipes and other 
old furniture and documents and 
papers belonging to the Nadars* 
estate and now lying in the Vyasarpady 
Distillery Buildings which were sold in 
auction on the 21st of December 1922; 
in execution of the decree in he suit. 

The plaintiff in this suit, A. D. Narayana 
Sah obtained a simple money-decree 
against the defendants to whose estate the 
petitioners, Messrs. Fraser and Ross, 
have been appointed Receivers. The 
decree was lor over Rs. 2,69,000 
and in execution the property' known 
as the Distillery Buildings at Vyasar¬ 
pady was attached and sold. What was 
sold was only the Distiller}' Buildings 
and the proclamation describes the prop¬ 
erty to be sold as follows: “Distillery 
Buildings, Door No. 3, Brighton Road 
Barracks, Pcramboor, Madras, bearing Re- 
Survey Number, etc.” These buildings were 
originally used as a distillery by the 
Nadars but sometime before the sale 
the business ceased to be carried on there. 
One of the stills had been removed 
by the Nadars themselves and the property 
which the Receivers want to remove 

consist of pipes, stills and a number of vats. 

• *«• • • — 


The application of the Receivers is 

opposed oji the ground that what they 
wa n t tore mo ve a re fixtures which in Ja w 
go with the property and which have 
passed to the auction-purchaser. The 
contention for the Receivers is that, what 
was sold was only the building and 
nothing more and that, apart from any 
question of law about fixtures, they are 
entitled to remove whatever was put i n 
there for the purpose of the business 
by the Nadars. It is also contended that 
t ie Daw of Fixtures does not applv to 
India and that, even if it did, the articles 
sought to be removed are not fixtures 
which inlaw could pass to the purchaser. 

I am of opinion that both these con¬ 
tentions are sound. So far as the pur¬ 
chase is concerned, it seems to me to be 
clear that what was sold was only the 
Distiller}' Buildings. In cases where 
business is carried on in the premises 
and the sale is only of the premises and 
not of the business as a going concern, 
or the premises together with the fix¬ 
tures or machinery, prima facie all that the 
purchaser is entitled to are the buildings 
It can hardly be the intention of the par¬ 
ties when they sell the building alone 
Without reference to the machinery or 
the business that the purchaser should 
get the valuable machinery i n the build¬ 
ings by calling them fixtures and bv claim¬ 
ing t 0 get them under that head' Even 
assuming that the plaintiff is entitled 
to all the fixtures properly so called 
I think it is clear from the evidence of Mr’ 
Barker, who was examined as an expert 
in this case, that the vats and the pipes 
cannot be fixtures in any sense of the term 
As regards the copper stills, thev are 

8 feet in horizontal diameter and 7 feet i r 

vertical diameter. They are placed uroii 
two iron rails and they can be removed 
by pulling down the brick and mud wall 
which is put upon cne side f:>r the pur¬ 
pose of keeping them i n position As 
pointed out i n Mofiz Sheikh v. Rastk Lai 
Ghosh (1), the technical English Daw ?f 
Fixtures is not applicable to India. The 
provisions as to fixtures are contained 


(1) 6 Ind. Cas. 796; 37 C. 815; 

9 $ 2 J U C, I*. Ji 246, 


M C, W. N; 
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in the Transfer of Property Act. Section 8 
of the Transfer Property Act runs as fol¬ 
lows:—“Unless a different intention is ex¬ 
pressed or necessarily implied a transfer of 
property passes forthwith to the transferee 
all the interest which the transferor is 
then capable of passing in the property 
and in the legal incidents thereof. * * * ” 
And where the property is a house, 
the easements annexed thereto, the rent 
thereof accruing after the transfer, and 
the locks, keys, bors, doors, windows and 
all other things provided fox permanent 
use therewith. Section 3. clause 25,of the 
General Clauses Act defines “immoveable 
property” as including lan l; benefits to 
arise out of fi nd and things attacl ed to 
the earth, or permanently fastened to 
anything attached to the earth. It 
seems to me that, in cases of 
houses, the primary consideration in de¬ 
termining whether the items claimed 
are fixtures under section 8 of the Trans¬ 
fer of Property Act should be whether 
the articles are provided for the perma¬ 
nent use of the house, and whether they 
can be said to be articles which are 
necessary or which are provided for the 
more beneficial enjoyment of 1 lie property 
and I do not think that under that term 
machinery brought into the house for the 
purpise of carrying on businsss can be 
included. One important test in these 
cases is, with what intention were the 
articles put into the house ? Were they 
put in for the more beneficial enjoyment 
of the house or with the object of im¬ 
proving th; value of the house by making 
it more artistic or were they put in with 
a collateral purpose ? 


humexous cases were referred to by 
Mr. Venkatramana Rao in-the course of 
his able argument but I do not think 
that the facts of the present case would 
render those cases applicable. Hobson 
v. Gornnge (2) was a case where the deed 
of transfer conveyed the land in question 
“together with the saw mil], engine- 
house, warehouses _and other buildings 
erected 1 ?thereon and^the . fixed* maclu'neiy 


. (2) (1897) 1 Ch. 1821.66*,; J. Cfa. 1x42 

6ioj 45 W. Ri 356. .... 


75 h. T; 


and fixtures" to secure a loan and the con- 
tjst was between the mortgagee on the one 

hand and the vendors of an engine fixed 
tu the freehold which was sold on the 
hire purchase system. In the present 
case the sale proclamation is clear and 
1 ■ illy seils the Di.di.lery Buildings, no refer¬ 
ence being made to any machinery in the 
premises. Reynolds v. Ashby (3) 'is simi¬ 
larly a ca of conflict between th,. owner 

of a machinery sold on the hire-purchase 
system, and the mortgagee who had taken 
possession. Lmi Idndley in giving judg¬ 
ment observed . "toy Lords, I do not pro¬ 
fess to be able to reconcile all the cases 
on fixtures, s till less all that has been 
sai l about them. In dealing with them 
attention must be paid not only to the 
nature of the thing and to the mode of 
attachment, but to the circumstances 
under which it was attached, the purpose 
to be served, and last but not least to 
the position of the rival claimants to 
the things in dispute/* Monti' v. Barnes 
(4) was a case where the mortgagor subse¬ 
quent t^ the mortgage removed the fixed 
grates from various rooms an 1 substi¬ 
tuted for them “dog-grates”, which were 
of considerable weight and it was held 
that, having regard to all the circumstances 
of the case, the true inference was that 
the “dog-grates” were substituted with the 
object of improving the inheritance and 
that they were, therefore, fixtures wl-fch 
passed to the mortgagee. A. L. Smith, M. 
R. referred with approval to the observa¬ 
tions of Blackburn, J., in Holland v. Hod%- 
son (5) where the learned Judge observes: 
“There is no doubt that the general maxim 
of the law is, that what is annexed to 
the land becomes part of the land; but’ it 
is very difficult, if not impossible, to 
say with precision what constitutes an 
annexation sufficient for this purpose. 
It is a question which must depend 
on the circumstances of each case, and 
mainly on two circumstances, as indicat- 


(3) (*9°4) A - C. 466; 73 I/. J. K. B. 946; 9i 

L. T. 607; 53 W. R. 129; 20 T. L. R: 766. 

(4) (1901) 1 K. B. 205; 70 B. J. K. B. 2a|| 

83 h. T. 619: 49 W. R. 147; 17 T. B. R. 88. 

(5) (1.87s) 7 C- P, 328 at p. 334; 45.L; Ji 
P. X46; Jil T. 709/ 20 W. R. 990. 
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ing the intention, viz., the degree of 
annexation and the object of the annexa¬ 
tion." The Master of the Rolls was of 
opinion that, “the question which has 
to be considered in such a case is whe¬ 
ther, having regard to the character, .and 
the circumstances of the particular case, 
the article in question was intended to 
be annexed to the inheritance or to con¬ 
tinue a mere chattel, and not to become 
part of the freehold.** 

Applying these tests, it seems tome to be 
clear that the object of the Nadars in 
placing what are known as iixtures in 
the building was simply to carry 
on the- business of distillery there. It 
will' be a dangerous doctrine to hold 
in this country t iat plant and mach¬ 
inery brought into a building for the 
purpose of trade being carried on whether 
by the owner or by the mortgagee were 
so aniexed to the building as to make 
Ihcm pass for iixtures merely because 
the building is sold either by the owner 
or by the Court in execution. 

i direct that tie Receivers do remove 
the articles referred 1 c in the Judge’s 
summons. As regards costs, I direct 

that the Receivers’taxed costs as between 

Attorney and client do come out of the 
estate and that the purchaser do bear 
his own costs. Certified. I fix the fee 
of * expert at RS. 150. 

V-. n, v. Order accordingly. 

W; C: A. 
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i—LandloYd find teHinU— Abandonment of hold¬ 


ing , what amounts to—Usufructuary mortgage by 
tenant, effect of—Annulment , of incumbrance — 
Procedure. 

There may be an abandonment of a holding 
apart from the provisions of section 87 of the 
Bengal Tenancy Act, but in such a case it 
must be proved cither that the tenant has 
transferred his whole interest in the property 
and ceased to take any further interest therein, 
as, for example, by a sale of the whole property, 
or that he has abandoned the right to re-take 
possession in future or has either left the village 
without the intention of returning or done some 
other act which would clearly indicate that lie 
no longer retained the spes recupcrandi. [p. 844, 
col. 1.] 

The mere fact that he has mortgaged the entire 
holding under a usufructuary mortgage and has 
given possession tor the mortgagee continuing 
himself to reside in the same village, affords in 
itself no evidence from which it can be inferred 
that he has entirely abandoned his rights in 
the property and has no intention of ever redeem¬ 
ing the mortgage and re-taking possession, 

fp. 844, col. 1.] 

Samujan Roy v. Munshi Mahaton 4 C. W. N.- 
493, Monohar Pal v. Atlanta Moyee Dasya, 
20 Ind. Cas. 198; 17 C. W. N. 802, distinguish¬ 
ed. 

The mere sale of a holding in execution of a 
rent-decree does not in itself, without further 
steps being taken by the purchaser, annul any 
incumbrance which there may be existing on the 
holding, [p 842, col. 2.J 

Appeal from a decision of the Distiict 
Judge, BhagaVpore, dated the 2nd Decem¬ 
ber 19/0, affirming that of the Subordinate 
Judge, Bhagalpore, dated the iotk 
September 19191 

Mr. S. M. Mullick, for> the .Appellants. 

Mr. J, Prasad, for the Respondents. 

JUDGMENT. 

? Milieu, C. J.-—This is an appeal from a 
decision of the District Judge of Btagal- 
pore, reversing a decision of the Subordi¬ 
nate Judge. The plaintiffs in tfce suit 
were the mortgagees by a usufructuary 
mortgage executed in- their-favour by the 
recorded tenants : of the* landlord of two 
holdings n easunng, respectively, 55 xbtgkas 
1 coltah* aud 4 bighas, which they acquired 
under an instrument granted by. the 
tenants on tfce 11th December 1916, At 
or- about? the time that this mortgage 
was executed * the landlords- sued the 
recorded tenants for rent in respect- of the 
two holdings in- question and obtained 
decrees against-them.' In pursuance of 
those decrees the properties were put up 
f<5r» sale and sold one on- the 26th . March 
i9i?ffnd-the other - 0 ix th6 foho wing day. 
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The sales were in due course confirmed, ed, and that the landlords were not 
The p'a ntiffs as mortgagees of a non- entitled forcibly to eject them after the 
transferable occupancy holding when they sale in execution of their decree without 
applied to deposit the decretal atn 0 u n t to first having complied with the provisions 
save the sale were r.ot permitted to do so. ot section 167 of the Act. There can be 
The tenants subsequently applied under no doubt that the mere sale of prop- 
O. XXI, r. 90 of the Civil Procedure Code erty in execution of a rent-decree does 
to set aside the auction-sale but that not in itself, without further steps be- 
applicat 011 was rejected and on the 15th ing taken by the purchaser, annul any 
December 1917 the landlords got delivery incumbrance there may be existing on 
of possession and forcibly dispossessed the the property sold. 

plaintiffs. The present suit was instituted The landlords appealed from the de- 
oy the plaintiffs in .September 1918 just cision of the Subordinate Judge to the 
after they had been dispossessed claiming District Judge. The learned District 
certain declarations as to the validity of Judge arrived at the conclusion that 
their usufructuary mortgage, as to the the plaintiffs had in fact been in pos- 
collusive nature of the rent suit, as to the session of the whole of the property 
illegality of their dispossession by the in dispute until they were dispossessed 
landlords and seeking for recovery of khas by the landlords. He further found that 
possession ot the land. The case made by the mortgage was a bona fide mortgage 
the plaintiffs in their plaint was that from and that the tenants had delivered up 
the date of the mortgage up to the time the entire possession of the property to 
of their dispossession they had been in their mortgagees. Further, that they 
possession of the whole of these two had paid no rent for the three years 
holdings ; that the landlord defendants prior to the rent suit which was brought 
having brought the property to sale with just at about the time the mortgage 
power to annul incumbrances had failed; was gianted and that they had paid no 
within the t me prescribed by section 167 rent since. He considered that these 
of the Bengal Tenancy Act, to take any facts in themselves were sufficient to 
steps to annul their incumbrance and, constitute an abandonment of the hold- 
therefore, that they were not entitled at ing by the tenants and that in such cir- 
the date when the plaint ffs were dis- cuinstances it was not necessary for the 

possessed to disposses them, nor to treat lardlorcls to proceed either under the 

the incumbrances as if they had never in provisions of section 87 of the Bengal 

fact existed. The case made by the land- Tenancy Act which refers to voluntary 

lords defendants was, in the first place, abandonment by the tenant, or to follow 
that there had been no valid mortgage the procedure laid down under section 
at all; that the mortgagees had never been 167 which relates to annulment of incum¬ 
in possession and that in fact the in cum- brances. He considered that section 87 
brance created by their mortgage, if it of the Bengal Tenancy Act was not 
were a valid mortgage, had been annulled, exhaustive and that if there was in 
and that the procedure provided in section fact an abandonment of the property 
167 of the Bengal Tenancy Act had been to the landlord, apart altogether from 
complied with. It was their ca^e that they section 87, the landlords weie ipso facto 
had no knowledge of the plaintiffs' on such abandonment entitled tore-enter 
incumbrance until within one year of upon the property and to eject any 
the time when they applied to the transferee or mortgagee who had taken 
Collector or, as was the fact in this his interest from the tenants in the case 
case, to the Deputy Collector to annul of a non-transferable holding, 
the incumbrance. From that decision the plaintiffs have 

The Trial Court found all the issues appealed. The only question for con- 
in favour of the plaintiffs and granted sideration in this appeal is whether or 
them a decree for possession holding not upon the facts found by the learned 
that their incumbrance had never been District Judge he was entitled to arrive 

properly annulled, that it still subsist- at the conclusion that there was aij 
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abandonment. In other words, could he pro¬ 
perly says that, where the tenant of a 
non-transferable occupancy holding has 
m orlgaged his holding under a usuruc- 
tuaiy mortgage and has put the mort¬ 
gagee in possession and thereafter ceased 
to pay his rent although he has not left 
his residence in the village, that the 
tenant has abandoned his holding. In 
support of this proposition the case 
of Samujan Roy v. Munshi Mahaton (1) 
was relied upon. That, however, was a 
case where the raiyat had sold his non- 
tiansferable holding and was no longer 
in possession of the same and paid no 
rent and. in such circumstances, it was 
found that he had in fact abandoned 
the holding to his landlord. There is, 
however, to my mind a great distinction 
between the case of an out and out sale 
where the tenai t purports to transfer all 
the interest he Las and the case of a 
usufructuary mortgage where the tenant 
at all events retains the equity of redemp¬ 
tion and may T within a short period 

of the execution of the • mortgage 

recover the property back by pay¬ 
ment of the sum advanced. The case 
of Monohar Pal v. Atlanta Moyee 
Dasya (2) decided by the Calcutta High 
Court was also relied upon by the res¬ 
pondents in support of the learned Di¬ 
strict Judge's decision. Jhe facts of that 
case were certainly more similar to the 
facts found in the present ca?e. That 
was an appeal from an appellate decree. 
The question was, whether ihe lower 
Appellate Court was entitled, upon the 
facts proved before it, to arrive at the 
conclusion that the tenant had in fact 
abandoned his holding. The facts proved 
were that a usufructuary mortgage had 
been granted by the tenants for a certain 
number of years. The mortgagees had 
continued in possession of the land through 
their burgadar even after the expiry of 
the term and the raiyat had left the 
village and no longer lived there and 
had in fact cut off all connection w-ith 
the holding. The Judge of the First 
Appellate Court upon these findings arrived 
at the conclusion that there had been 

(1) 4 C. w. N. 493. 

(2) 20 Ltd. Cas. 198; 17 C; Wj N? 802. 


an abandonment and the High Court in 
second appeal refused to disturb that 
finding. It was pointed out in that 
case that section 87 of the Benge 1 
Tenancy Act was not exhaustive os to 
the rights of the landlord in tl e case of 
abandonment; that it only provided for 
the rights of tl e landlord under the 
particular circumstances referred to in 
that section but) that if, in fact, there 
was an absolute abandonment of the 
holding apart altogether from tl at 
section then, no doubt, the landlord was 
entitled to re-enter and annul incum¬ 
brances such as that granted in that 
case. The Court pointed out that tie 
question for determination was largely 
and principally a question of fact and one 
on which the opinion of the lower 
Appellate Court must carry considerable 
weight when the matter conus btfore 
a higher tribunal on second appeal, and 
as there was a definite finding that the 
tenant no longer lived in the vilb ge and, 
further, that he 1 as not got any connec¬ 
tion with the jcie in suit which n eant. 
in the opinion of the Court, that his 
interest in the joic had ceased, the Court 
came to the conclusion that they could 
not disturb the finding of fact. It seems 
to me that in the present case the 
facts are entirely different. The ter ant, 
it is true, has granted a usufructuary 
mortgage but he has not parted with 
his entire interest in the property and 
there is abundant authority lor saying 
that the mere fact that he has granted 
a usufructuary mortgage over the whole 
property’ does not in itself ertitle the 
landlords to re-enter. He has rot in 
this vase left ti e village or abandoned 
his residence. He still resides there and, 
although he has not paid the rent, it 
does not seem to me that the facts 
established in this case are sufficient to 
entitle the Court to arrive av the con¬ 
clusion that, as a matter of law, there 
has been an abandonment of the hold¬ 
ing. The learned District Judge in deal¬ 
ing with the facts after pointing out 
that it was the plaintiffs’ case on the 
evidence that the tenants, even after 
the mortgage, still continued to culti¬ 
vate a portion of the land and that it. 
was the defendants’ case uptn theix plead- 
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!Qgs and their evidence that the ten¬ 
ants had all a long been in possession and 
the mortgagees never had been in posses¬ 
sion, nevertheless arrived at a finding of 
fact that the mortgagees had been in poss¬ 
ession of the whole property from the 
time of their mortgage and that no 
port on of it had been cultivated 
by ny of the tenants. X am not 
sure how far he was entitle; 1 to 
arrive at a conclusion of fact v Lich 
was not the case made in tl.c evidence 
either by the plaintiffs or by the de¬ 
fendants and his findi ,gs on that ques¬ 
tion .ire i,ot ckfinite, : khough I h-.ve 
no doubt he intended to arrive at the 
conclusion that the whole of the prop¬ 
erty was cultivated by the mortgagees 
after the execution of the mortgage-bond. 
He gave reasons for supposing that this 
was probably the truth of the matter. 
It is, however, not necessary to consider 
that question further because, in my 
opinion, there was no. evidence upon 
which he could, properly come to the 
co,.clusion» that there had been an aban¬ 
donment in this case. X agree that, 
apart from section 87 of the Be :gal 
Tenancy Act, there may be an abandon¬ 
ment of a holding, but i consider that in 
such a case it must be proved cither 
th it the tenant has transferred his whole 
interest in the property and ceased to 
take any further interest therein, as, 
for example, by a sale ot the whole prop¬ 
erty, or that* he lias a bail lone .1 the right 
to retake possession in future or has 
either left toe village without any in¬ 
tention of returning or done some other 
act which would’dearly indicate that lie 
no longer retained the spes recuperandi. 
In.-,the- present* case, the fact that lie has 
mortgaged the property under a usufruc- 
turay mortgage . and had given entire 
possession to the mortgagees continuing 
himself to remain in the same village to 
my mind a.ffords in itself no evidence 
from which it can be- inferred that he 
had entirely abandoned his rights in the 
property and had-no intention of ever re¬ 
deeming the mortgage and re-taking .poss¬ 
ession. The result, therefore, is that 
the learned District Judge's finding on 
this point cannot, in my opinion, stana. 

The learned [District, Judge having oe- 


eided the case in favour of the defend¬ 
ants u; on the point which I have just 
mentioned did not proceed to consider 
the question of fact raised by Issue No. 
T a, namely, whether the incumbrance 
lnd been duly annulled. It was the de¬ 
fendants' case that the provisions of 
section 167 of the Act had b^en com¬ 
plied with. Whether they had, or had 
not, depended upon questions of fact. 
These facts were not considered by the 
le lined District Judge. It will be neces¬ 
sary, therefore, before this case can be 
filially disposed of, that a finding should 
be arrived at upon that question. The 
result will be that the decree of the learn¬ 
ed District Judge dismissing the suit will 
be set aside and the case will be remand¬ 
ed to him to try that part of Issue No. 
12 upon the facts, which relates to the 
question of whether the incumbrance had 
been duly annulled, or rot. There may 
have been other issues which were ma¬ 
terial to the decision of the case which 
were not considered by. the learned Dis¬ 
trict Judge but they have not been 
brought to our attention. If there, are 
any such issues, then the parties will bp 
entitled to. raise them before the learned 
District Judge on remand. We think 
that the plaintiffs are entitled to tl.e, 
costs of the appeal to this Court. The 
costs of the Trial Court and of the appeal 
to the District Judge will alkie the ulti¬ 
mate result cf the suit. 

Mullick, J.—I agree. 

z. k. Case reman ded\ 
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Hon decree—Transfer to slranger-Pre-onthtor 
whether can execute decree. r ' 

The Court to Which application is made j OI 
execution of a decree is bound by the terms of 
tte decree and has no power to go behind those 
terms or to enter into questions beyond the scope 
of the decree, [p. 845, coL 2.] 1 

The holder of a decree enforcing a right of pre¬ 
emption who subsequently to tnc date of the 
decree sells the property to a stranger, docs 
iiot by such conduct debar himself from u b- 
Possession of the property in execution 
f the decree. In praying for execution of the 
decree ue is merely obeying its terms, and the 
onl> right of the vendee judgment-debtor 
is to receive the purchase-money before handing 
over possession to the decree-holder, [p » 4S col 
Ram Sal mi v. Gaya 7 A 10- a \v m foo 
4 Ind Dec. (X.l; Jetton*' "• ^ 

► Mchr Khan v. Ghulam Rasul, 01 Ind Cas* 

^ Miscellaneous second t ppeai ironi the 

order ui the District judge, Jullunaur, 

dated tne iytli December 1941, revc-ising 

that Ol the ivruu.it. Fust Class, with Special 

.rowers, ut Jullunaur, dated tl le i^t Octo¬ 
ber 1921. ‘ w 

^Mr. Abdul Glum, lor the Appellants 
S^I^.la Faqir Chund, lor the Respondent*. 

AIul ammad Rban and 

Faqir Muhammad Khan obtained a decree 
or possession by pre-emption 0 f certain 
land subject to the condition of their pa v - 
ing into Court within a Certain time^ne 
price fixed by the decree. The} made 
payment by due date. ‘ Thereafter one 

Ghulam Muhammad applied for execution 

of the decree by delivery to him of noss- 
ession of the land decreed on the ahega- 

U °r I 16 dccree had been sold to him 

m a ^ TTh ammaU Khajl FaqirMuham- 
mad Rhan appeared in Court and stated 

hat they had sold the decree to Ghulam 
Muhammad and that they possessed nn 
rights in the land. The Couit refused tne 
applicatmu holding that the decree was 
not transferable c ud this order was unhdH 
on appeal and is now final. Upbel<1 

L.J-he present second appeal arises out of 

«r“a rv icati °“ by ^ ^ 

f , ian and baqir Muhammad Khan 

for delivery 0 f possession to them The 
©plication was allowed by the First Court 
but that order has been reversed 3 

The fiAf ^ udge 00 two grounds. 

The first was that the previous order in 

CO rect and m . accordance with a decision 


«S. 


*45 


by this Court reportd as Mcii Khan v. 
Gmtluu Rasul (l) which laid it d-v.n ij jal 
a decree tor pre-emption is not toj.able ol 
ransier so as to enable the transferee t> 
obtain possession of the pre-emptional 
property m execution, .. nd that to allow 
he original decree-holders now to execute 
the decree would enable them to hand 
aver the property to Ghuiam Muhammad 
and avoid a s,cjud suit for pre-empiion 
agaruit him. The second ground was that, 
at the time ol the present application, 
u x uiiammad Khan was an midischarg- 
ed insolvent and neither he uor Faqir 
Muhammad Khan hau applied lor execu- 

tiOli for tae benefit ol all the decree-hold i c 

w.thm the meaning of O. XXI, r. 15, 
Civil Procedure Code. 

L_Xhe decision on tire first point, in my 

opinion, was erroneous. It was laid o 0 wn 

in A am bahai v. Gaya (2) that the holder 
ot a decree enforcing a right of pre-c-mp- 
tion, who subsequently t 0 the date cf the 
decree sells the property to a stranger 
does not by such conduct debar liimseii 
from obtaining possession ol the proper t\ 
in execution of the decree. It is note¬ 
worthy that in this case the alleged s^e 
was transacted after the title to the pie- 
empted property had vested in the original 
decree-holders by leason of their payment 
into Court of the purchase-money, and 
., “f , ^. e CaSe is distinguishable from 

l Jf a 1 V th iu Mehr Khan v- 

(I). But whatever the subsequent 
eflect ot the transaction between the decree- 
holdersand Ghulam Muhammad may be 
he Court to which application tor execution 
ot a decree is made is bound by its term. 

as are th e partis to it, ana has no .power to 
go behind it or to enterinto questions beyond 
its scope This was chained in Ram 

fnt^Js Ga H a "' heit h wa£ Pointed 
holdef ^ tte P Ie ' e ruptor decree- 

o‘ rlM-'r M hete ' Iu P Ia > In fc lor execution 

and t) “*- rely oli » ing its **»”». 

iudlmint l! m y nghti 01 the 'endee 
t ’ C ‘ eb ^° I nLIC tu IeJ -eive the pur 

, tefore baadi ^ over posses- 
8100,410 the decrce-hpl'der. 


‘W- 1 *** 3 K is j. 553 

(J/l ) 3 ^i 10/i A ' W ' N * (r88 ^ 2241 4 Ind * 
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The same principles apply to the second 
ground ou which the learned District Judge 
has dismissed the application. The judg¬ 
ment-debtors have not raised the objec¬ 
tion of Gal Muhammad Khan's insolvency 
in the cap city of his creditors ami 
O. XXII, r. 12 specifically excepts pro¬ 
ceedings in execution from the opera¬ 
tion of rule 8 of the same Order uii er 
which a defendant may apply for the 
dismissal of a suit on the -round ot 
the plaintiff’s insolvency. The Execut¬ 
ing Court has to take the decree as it 
stands and to enforce its provisions. The 
Receiver of the Insolvency Court is the 
party to object to the decretal land being 
handed over to the insolvent defendant, 
who is bound under penalties by the 
Insolvency Daw to make it available tor 
the liquidation of his debts as soon as he 
receives it, and there is no reason why the 
judgment-debtor should be allowed to 
retain possession of the land to his own 
advantage and to the prejudice of the 
insolvent's creditors. It may be noticed m 
this particular case that Gul Muhammad 
Khan secured his discharge during the 
pendency of the present second appeal. 

For these reasons, I accept the appeal 
with costs, set aside the order ot the 
lower Appellate Court and restore that ot 
the First Court. 

z. K. & w. c. A. .. . 

Appeal accepted. 


PATNA HIGH COURT. 

Second Civil Appeal No. 1512 of 1921. 

August 6, i 9 2 3 - 

Present *—Six Dawson Millet, KT.,^ Chief 
Justice, and Justice Sit B. K. Mullick, Ki'. 
RAMSUNDER KUER and 

OTHERS—PLAINTIFFS—APPELLANTS 

versus 

SATRUHAN PRASAD CHAUDHURI 

AND OTHERS—DEFENDANTS 
—RESPONDENTS. 

Hindu Law—Widow — Power of alienation —* 
Legal necessity—Contribution towards expenses 
of Sradh of near relation of husband—Second 
Appeal—Findings of Appellate Court, when can 

be questioned. 

A contribution by a Hindu widow towards the 
expenses of the sradh of a near relation of her 
husband half of whose property was in her 
possession, her obligation to contribute half the 
expenses Wing admitted by one of the next 


reversioners constitutes a legal necessity, [p 
847, col. 1.] 

Unless it can be shown that the findings of an 
Appellate Court are wrong in law or there is no 
evidence to support them, such findings cannot 
be interfered with in second appeal, [p. 847, col. 2.] 

Appeal from a decision of the District 
judge, Darbhanga, dated the 27th April 
1921, affirming that of the Additional 
Sub-Judge, Darbhanga, dated the 7*h 
December 1920. 

Messrs. L. N. Singh and L. K. Jha, for 
the Appellants. 

Mr. Murari Prasad, for the Respondents. 

JUDGMENT. 

Miller, C. J. —This is an appeal from 
a decision of the District Judge of 
Darbhanga affirming a decision of the 
Additional Subordinate Judge. 

The appellants, as the next reversionary 
heirs of Jaikaran Kuer after the death 
of his mother Makunda Kuer, instituted 
the suit out of which this appeal arises 
claiming a declaration that a kobala 
executed by Makunda Kuer on the 12th 
July 1919 in favour of the deiendant 
No. 1 was not justified by legal neces¬ 
sity and that the alienation is inopera¬ 
tive and not binding upon the 
appellants. 

The Trial Court and the lower Appellate 
Court dismissed the claim upon the 
ground that the alienation was justified 
by legal necessity. The plaintiffs have 

appealed, 

Wiien Makunda Kuer succeeded by 
inheritance to her son’s estate she 
found herself involved in litigation in 
which it was necessary to defend her 
title to the estate against claims by 
the father of some of the present 
plaintiffs. Partition proceedings were also 
started in which she was involved and 
there can be no doubt that there must 
have been a serious drain upon the 
income arising from the estate. She 
boirowed money from time to tme in 
comparatively small sums giving bonds 
bearing interest. In 191 9 , in order to 
clear herself of debt, the interest on 
which was running on, Makunda Kuer 
sold 13 high as of the property or a 
sum of Rs. 2,300, the amount of the 
debts then due. This is the transaction 
which has been challenged. The objects 
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for which these debts had been incurred 
were, with one exception, admittedly 
objects for which the property in the 
hands of Makanda Kuer might legitimate¬ 
ly be alienated if her resources from 
income-were insufficient for tl e purpose. 
They were, speaking generally, the 
marriage and gauna expenses of her 
daughter, litigation in connection with 
the property, decrees obtained against 
the property, Government revenue, some 
debts of her late husband and a small 
sum for her own maintenance when, owing 
to drought, the crops failed. 

The only item which has been chal¬ 
lenged was a contribution to the expenses 
of the sradh of Gob ind Bati whose hus¬ 
band was a near relation of the Musaw - 
fnat s liesband and half of whose property 
was in her possession whilst her obliga¬ 
tion to contribute hall the expenses was 
admitted by the plaintiff No. i. The 
District Judge found that, in such cir¬ 
cumstances, the necessity was proved and 
I agree with him. 

The main contention, however, which 
was urged iu this appeal w-s that the 
learned District Judge had not come to 
any specific finding as to how much 
it was reasonable in the circumstances 
to spend upon the objects for which the 
sums were borrowed, and that lie has 
not found expressly that the expenses 
could not have been paid from income. 
In so far as the expenses for paying off 
decrees obtained 0 r f 0 r Government 
revenue is concerned, the question of 
amount can hardly arise. With regard t 0 
the marriage expenses ana the sradh 
and the expenses of litigation and 
maintenace I find no suggestion in 
either of the judgments that these were 
attacked as unreasonable in amount 
ana cn looking at the items I confess the 
amounts expended do not appear to have 
been excessive. For example, Rs. 250 
were borrowed for expenses i n connec- 

r h T , the P aTtitijn suit and the 
District Judge says that it was not 

alleged that this was not necessary for 
such a suit. Rupees 100 were borrowed for 
maintenance, R s . 200 for the sradh of 
Gobind Bati ana ti, e other itmes cer¬ 
tainly do not appear to be excessive. 
The learned District Judge, however. 


dealt with the point which was urged 
be f ore him that the widow had an 
income from the property sufficient to 
defray all U ese expenses without bor¬ 
rowing. He found that si)e had to incur 
extraordinary expenses for litigation and 
that drought and flood further depleted 
her resources and be rejected the plaintiff's 
evidence on this point. He then states 
“Believing, therefore, the defendant' 
witnesses I hold that the laov was under 
the necessity of borrowing money from 
time to time for the purposes set forth 
above. I accordingly hold that defendani- 
No. i has satisfactorily proved tl.at each 
item which went towards the considera¬ 
tion of the sale-aeed was a legal necessity 
and as such this sale-deed is binding upon 
the reversioners." 

The learned District Judce ha a the 

evidence of both sides before him. an 

advantage which we in second appeal do 

not possess. We are bound by his findings 

unless it be shown that he went w r C ng 

in law or that there was no evidence to 

support tie findings. His findings i D 

this respect were clear ana definite ana 

11 has not been shown that there was no 

evidence to support them. N c r do I think 

it has been shown that the learned 

Judge misapplied the law. The appeal 

accordingly fails and is dismissed with 

costs to the respondents who have 

appeared. There will be one set of costs 
only. 

Mullick, J.— 1 agree. 

P. d. & w. c. a. Appeal dismissed. 
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KUPPUSAMY ChETTy V. SlNGARAVELU CBnTlY* 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1136 of 

1922. 

December 14, 1922: 

Present Mr. Justice EeRossignol. 
EAIZ MUHAMMAD—Plaintiff- 

appellant 

versus 

MUHAMMAD ISMaIL and another 
_Defendants-—Respondents. 

Pre-emption—Sale in recognition of superior 
risht of pre-emption, whether subject to pre-emption. 
Pre-emption can be enforced without the 

intervention of the Courts. , 

When a vendee in recognition of a pre-emptor s 
right conveys his bargain to the latter, he is not 
really effecting a fresh sale, but is merely substitut¬ 
ing the pre-emptor lor himself as vendee, and 
such a re-sale or re-conveyance gives rise to no 
right to pre-empt. 

Second appeal from a decree of the 
■District Tuaee, Amritsar, dated the 1st 
February 1922. affirming that of the 
Munsif, first Class, Ajnala, District 
Amritsar, dated the 29th April 1921. 

Mr Ghulam Rasul, for the Appellant. 
Mr. P. N. Rozdou, for the Respond- 

eats. 


JUDGMENT—The facts in this case 
are without doubt. On 17th July 1918 
Rur Singh sold the land m suit to 
Muhammad Ismail for Rs. 100, Bur Singh, 
brother of Rut Sin*h. demanded to pre¬ 
empt anci on 15th July 1919 Muhammad 
Ismail re-transferred the land to Bur 

Singh, recognising his right to pre-empt. 

This suit was instituted by the son or 
Muhammad Ismail with the prayer that 
he shall be allowed to pre-empt on the 
xe-sale by bis father. 

The question for decision is whether a 
1 e-sale under such circumstances gives 
rise to a right to pre-empt. 

Pre-emption J can be enforced without 
the intervention of the Courts when a 
vendee in recognition of a pre-emptor’s 
right, conveys his bargain to the pre- 
emptor, he is .not really effecting a fresh 
sale, but is merely substituting the 
pre-emptor for himself as vendee. Bur 
^Wh’s right arises out of the prior sale 
bv Rur Singh, whilst plaintiff’s right 
arises out of a re-sale forced upon plaintiff’s 
father by a superior title. 


In the circuinstances of this case, the 
re-sale on leconveyanee gives rise to no 
right to pre-empt. 

The appeal is dismissed with costs. 


Appeal dismissed. 


MADRAS HIGH COURT. 

Okiginal vSide Appeal No. 54 OF 1920. 

March 21, 1923. 

Present :—Sir Walter Schwabe, Kt., 
Chief Justice, and Mr. Justice 

Ramesam. 

M. KUPPUSAMY CHETTY and cvthers 
—Plaintiffs—Appellants 

vet's US 

M. SINGARAvELU CHETTY and others 

—Defendants—Respondents. 

Civi Procedure Code { Act V of 1908), O. X XII,. 
r. 4— Death of defendant — Appplication to ‘bring 
legal representatives on record, by whom to be made. 
—Withdrawal of suit — Costs ; 

Under O. XXIL r. 4 of the Civil Procedure Code 
on the death of^a defendant, the application to 
bring his legal representatives on the record 
is not confined to one jmade by the plaintiff only. 
The legal representatives of the deceased de¬ 
fendant are entitled on their application to be 
brought on the record and, if the plaintiff desires 
to withdraw the suit as against the defendant, 
to get the costs o fthe suit. |J>. 849, col. I.J 

Appeal from the judgment and .decree 
of Mr. Justice Phillips, passed in the 
exercise of the Ordinary Original 
Jurisdiction of this Court in Civil Suit No. 
603 of 1918. 


Mr. T . Ethiraya Mudakar, for the Ap- 

PC Messi. T. Narasimha Aiyangar a*d 
Rangasmami Aiyangar, for the Respond¬ 
ent. 


JUDGMENT. 

Sachwabe, C. J.— The question is ra s^d 
as to the liability for costs to the 
8 th defendant. His position is this. 
He is the legal personal Tepte- 
sentative of the 7 th defendant who 
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had been brought into the suit by the 
plaintiff. He defendea the suit up to 
the third or fourth day of hearing and 
then died. After his death, the plaintiff 
announced his intention of withdrawing 
his suit against the deceased person and 
then claimed that the legal personal re- 
presentive of that deceased person had 
no right to be brought upon the record 
and, when brought upon the record, had 
no right to receive his c 0 ?ts. The first 
statement rather st.rtled me, and on 
looking into the matter, I do not think 
theie is anything in it at all. Under O. 
X\U, r. 1 the death of a defendant docs r.ot 
cause the suit to abate if the right to 
sue survives, and under r. 4 when a de¬ 
fendant dies, the Court, ‘‘on an applica¬ 
tion ma le in that behalf,” shall cause 
the legal representative of the deceased 
defendant to be made a part\ and shall 
proceed With the suit. It is argue 1 that 
tnat means that the application should be 
mule bv the plaintiff and that the de¬ 
ceased defendant’s representative could not 

apply. I see no reason at .ill for confin¬ 
ing that section to an application made 
by the plaintiff; f 0 : to do so would be 
gross injustice to the estate of the de¬ 
fendant who has been wrongly brought 
before the Court and who, having incur¬ 
red, by reason of his having been so 
brought before the Court, a heavy expendi¬ 
ture, dies. It is holding that his estate 
is to be deprived of the indemnity for 
his expenditure, which would be given to 
him by law, if he survived, because the 
plaintiff does not choose to add 
his legal representative as a defendant 
to the suit. That would be £»ross injustice 
and I see no reason at all for implying 
any such provision in r. 4 which says 
definitely "on an application made in 
that behalf ” without confining it to an 
application by one or other of the par¬ 
ties. The bth defendant, having been 
properly joined as a defendant, lias quite 
properly, in my juegment, asked the Court 
for his costs and the Court was perfe tlv 
right in giving his costs. He must also 
have his costs in this appeal estimated on 
the Pleader's fee. 

Ramesam, J.—1 ag ree. 

v * N# v * Appeal dismissed. 

Z. K. 


CASES. 849 

HARSCJKU DAS-JHOG MAI.. 

LAHORE HIGH COURT. 

Miscellaneous First Civil appeal 

No. 271 oe 1923. 

May 22, 1923. 

Present:— to r. Justice Martineau. 

The Firm PRITHI SINGH-JaMaYAT 
RaI— Plaintiffs—appellants 

versus 

The Pirm HaRSUKH DaS-JROG MaI, 
Defendants—Respondents. 

Cwil Procedure Code (Act V of 1008), j. 2 o 

l nncipal and agent—Suit by principal to re¬ 
cover money due—Place of suing. 

In the absence of an agreement to the contrary, 
or of special circumstances showing a different 
intention, a principal cannot, where his agent 
carries on business elsewhere, call upon him to 
render an account at his own place of business, 
on the ground that the money or goods were sent 
to the agent from such place, [p. 850. col. i.l 

Muhammad Shaffi y. Karamat Ali, 76 P. R. 
1896, followed. 

Defendants, who carried on business in Bombay, 
and who acted as Commission Agents of the plaint¬ 
iffs carrying on business at Delhi, used to send 
goods to the plaintiffs and the latter used to send 
money to the defendants. Plaintiffs instituted a 
suit at Delhi to recover from the defendants 
a sum of money which they alleged was due to 
them on the accounts: 

Held, that, in the absence of any evidence that 
the money was payable by the defendants at 
Delhi, the Delhi Court had no jurisdiction to 
entertain the suit. [p. 850, col. x.] 

Miscellaneous first appeal from an order 
of the Subordinate Judge, First Class, 
Delhi, dated the 28th December 1922. 

Mt. Sundar Das, for the Appellants. 

Lala Txrath Ram, for the Respond¬ 
ents. 

JUDGMENT.—This is an appeal from 
an order of the Subordinate Judge of Delhi 
returning a plaint, the learned Judge holding 
that the Delhi Court have no jurisdiction 
to try the case. 

The defendants, who carry on business 
in Bombay, used to send goods to the 
plai’. tiffs, who deal in gold and silver in 
Delhi, and the latter used to send monev 
to the defendants. The plaintiffs sue for 
the amount which they allege to be due 
to them, with interest. 

It is alleged by the plaintiffs that the 
defendants Munim, Prag Das, came to 
Delhi and that they entered into the Con¬ 
tract with him there. There is only some 
oral evidence of an ordinary nature in 
support of this allegation, and I agree with 
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the lower Court i„ rejecting 11 . As ob¬ 
served by the learned S. bord'i.ate Judge, 
it is improbable tl.jt the defei.dai.t;, u l:o 
have extensive bi siuess dealijjgs, with their 
head office at B.kauir and branches at 
Bombay, Calcutta, Msoras, ard K 0 t 

Kapura, world have sent a man to Delhi 
to solicit work. 

The contract not being shown to have 
been made in Delhi, the question that re¬ 
mains for consideration is where any money 
that may be due from the defendants uudei 
the Contract would be payable. Now the 
plaintiffs have admitted that the defendants 
were their Commission Agents, and the 
lower Court has followed Muhammad Shaffi 
V. Karamat Ah (i) in which it was hud 
that, in the absence of an agreement to 
the Contrary, i r of special circumstances 
showing a different intention, the principal 
cannot, where the agent carries on business 
elsewhere, call upon him to render an 
account a* his own place of business, on 
the ground that the m_>ney or goods were 
sent to the ag. n t frjm such place. That 
decision has been followed in later rulings 
referred to by the learned Subordinate 
Judge, and it is in point here. 

Counsel for the appellant argues that, 
es the defendants sent goods to the 
plaintiffs at Delhi, a presumption arises 
that the money due from them to the plain¬ 
tiffs would be payable at Delhi, but no 
such presumption would in my opinion 
arise. The postal charges tor goods sent 
by the defendants were paid by the plaintiffs, 
as the latter have admitled, and ruler 
section 9* of the Contract Act the delivery 
of the goods by the defendants to the Post 
Office or to the Railway i n Bombay for 
transmission to the plaintiffs would be a 
delivery to the plaintiffs. 

The plaintiffs have not been able to show 

f. m a £ y “°? ey , th ! t be due to them 
from the defendants is payable at Delhi 

and it must therefore, be held, in accord- 

ance with the authorities followed by the 

lower Court, that the suit i s triable at 
Bombay and not at Delhi. 1 at 

I dismiss the appeal with costs 

(0 % P. R. ,8,6. dis ^d. 


MADRAS HIGH COURT. 

April 5 > J 9 22 > 

Present:— Mr. Justice Kumar aswamy 

Sastriar. 

I the matter of the Arbitration act 

AND 

In thejnatter of l the reference to Arbi¬ 
tration by Messrs. M. NARASIMHALU 
CHETTi' & Co., and P. S. 
SUBRAluANlA IYER. 

'. Arbitration Act ( IX of 1899), ss. 11, 14— Arbitral 
lion and award—Receipt of Jees by arbitrators from 
parties prior to inquiry—Performance of minis¬ 
terial acts by arbitrator in absence of one parly — 
Misconduct—Statement of arbitrator as to what 
took place before him, whether conclusive. 

Where parties are at variance as to what took 
place during the course of an inquiry b< fore arbi¬ 
trators, the proper course is to take the statement 
of the arbitrators as to the facts as prim a facie 
representing the true state of affairs as to what 
took place at the time of inquiry, unless there 
is very strong reason for doubting the accuracy 
of the statement of the arbitrators as regards 
the facts which took place before them mid within 
their competence, [p. 853, col. 1.] 

The statement of a Juuge holding an inquiry 
as to what took place before him is almost con¬ 
clusive as regards those facts and there is no reason 
why, as regards a statement before arbitrators 
appointed by the parties themselves, there should 
be any less rigid standard applied when dealing 
with questions of fact, asserted by one side and 
denied by the other, [p. 853, col. i.j 

A^party to an inquiryjoefore an arbitrator can¬ 
not challenge it on the ground that opportunity 
was not given to him to call witnesses when he 
himself did not court opportunity by asking the 
arbitrators to call witnesses or adjourn the in¬ 
quiry, for the examination of witnesses, [p. 853, 
col. 2.J 

Where a lawful and reasonable fee has been 
agreed by the parties to be paid to an arbitrator, 
he is not guilty of misconduct in getting pay¬ 
ment of such fee before the commencement 
of the inquiry, [p. 854, coi. 2J. 

Where an act judicial in character is to be per¬ 
formed, the arbitrators are bound by the same 
rules as bind the Courts and are not entitled to 
decide or give their award in the absence of one 
or more ot the parties to the arbitration with¬ 
out notice to them. q>. 654, col. 2.} 

But where the act done is not of a judicial nature 
but merely ministerial in its character, it is compe¬ 
tent to one or all of the arbitrators to have it 
performed in the absence of one or more of the 
parties. £p. 854, coL 2.J 

Anderson v. Wallace, (1835) 3 Cl. & F. 26; 

6 E. R. 1347; Manindra Haiti v. Mohanunda 
Roy, 13 Ind. Cas. 161; 15 C. h. J. 360, followed. 

Harvey v. Shelton, (1844) 7 Beav. 455; 13 D. J. 
Ch. 466; 49 E. R. 1141; 64 R- R. * l6 ; -Dobson vi 
Groves, (1844) 6Q. B. 637; 115 2 39 i 14 E. Ji 

Q. B. 17; 9 Jur. 86; 66 R. R. 5°9 Ganes Naratn 
Singh v. Malula Koar, 10 Ind. Cas. 450; 13 C. 

E J. 399; Curselji Jehangir Khanibatta v. 
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Crowder, 18 B. 299; 9 lad. Dec. (n. s.) 707, referred 

•O# 

Where before the commencement of an arbi¬ 
tration inquiry, the arbitrators recorded state¬ 
ments of the case of, and received documents from, 
each of the parties to the inquiry in the absence 
of the other : 

■WWrf that the acts were purely ministerial 
and not judicial in their character and the award 

was not liable to be vitiated thereby, fp. col. i.l 

Mr. V. V. Srinivasa Aiyangar, lor ti e 
Petitioners. 

-Mr. T. L Venk.itarama Aiyar , for the 

Counter-Petitioners. 

JUDGMENT.— This is an application by 
one of the parties to a reference to arbi¬ 
tration to set aside the award which was 
passed by toe arbitrators in pursuance of 
the submission. The petitioner entered 
into certain contracts with the counter- 
J a a . was acting as agent of an 

English Firm, viz., Messrs. Johnstone 
Kelly and Macdona. Disputes arose 
between the parties as regards four 
indents and after some prelim nary cor- 
respooaence between the parties the matter 
in different was referred t 0 the arb.tra- 
ti°a of Mr. Bradshaw of Messrs Tetlev 

Whitly and Mr. Jackson of Messrs. 

Beards ell & Co., under the terms of the 
arbitration clause in the indents. The 
case for the petitioner is that the arbi¬ 
trators a^.ted imprupeih and he stales : 

(1) that one of them, Mr. Biadshaw 
who was appointed at the instance of the 
petitioner insisted on payment to him of 
Its. 400-0-0 as fees for the arbitration which 
sum he paid, (2) that the arbitrators gave 
notice on the iotli January 1922 fixing 
15th Janmry 1922 for the enquiry and 
calling upon the parties t 0 be present and 
produce their evidence before them; that 
on that date he presented himself before 
the arbitrators at the appointed time and 
place and they asked him to hand over 
copies of correspondence, samples, etc. 
which he did and the) asked him what 

c ? se , , was a na he explained his 
case , t( J. them; that sometime after- 
wards the counter-pet tioner sent in his 
a chit and the arbitrators asked him to 
wait and after hearing what the petitioner 
had to say, they asked him to go out 

+ a “ d , for the center-petitioner; 

that he does not know ( what took place 
between the arbitrators and the counter- 
petltioner, and that there was no enquiry' 


851 


held by the arbitrators and, in any case, 
there was no enquiry in the presence of 
both parties, (3) that the arbitrators sub¬ 
sequently went t 0 the Bank to see the 
goods and when going asked the petitioner 
if lie wished to follow them to the Bank 
a.id whether lie had not sufficient Con* 
fideuce in them and he thought that if 
he accompanied them to the Bank, it 
might be Suggested that he had no con¬ 
fidence and, therefore, he did not insist 
on following them to the Bank, (^)tiai noth¬ 
ing further took place til- 271 h January 
1922 when he received by p 0 st a letter 
purporting to be signed by Mr. Jackson, 
one of the arbitrators, enclosing a coj y 
of the award; that he had considerable 
evidence to adduce regarding the matters 
in difference between the parties and 
expected that in due course the arbi¬ 
trators would fix another date after ex¬ 
amining the go< cs in the Ba.k and hold 
enquiry for adducing evidence on his behalf 
ana for meeting the case of the opposite 
side and that no such opportunity was 
given to him, (5) that as the result of 
the arbitration, the arbitrators found in 
bis favour as regarcs the three m 1 or 
cou<racts nut that as regaics the im¬ 
portant contract reutiig i 0 20 c ses of 
crimps, they held that he was bound to 
take the goods on an allowance of 25 per 
cent, being given wh le e\en tefoie the 
arbitration the counter-petitioner lad 
agreed to give a discount of 35 per cent., 
and (6) that the award is invalid because 
there w-as no proper enquiry by the arbi¬ 
trators because the aibitrators miscon¬ 
ducted themselves by receiving fees before 
hand and by not enquiring into the case 

°* tlle ? arties ip presence of each 
other because there was misconduct and 
irregularity oa the pan o c the arbitra- 
rators in that no opportunity was guen 
to the petitioner to place his evidence 
before, them and to put forward his case 
after inspection of the goods in the Bank, 
because no notice of the making or signing 
of the award was given as required by 
law, and because the award was als Q 
opposed to natural justice and equity. | 
The counter-petitioner fi] e s a counter¬ 
affidavit in which he states that on tLe 
date fixed for hearing he came a little 
late; that the petitioner having come 
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earlier was called by the arbitrators to 
state his case and file the evidence in 
support of it, that he appeared while 
this was going on and sent his card and 
he wis asked to wait and told that he 
would b± sent for; that the petitioner came 
opt and he was asked to appear and 
when he went 111 lie was asked to state 
his case and file documents, that after 
some consultation the arbitrators sent for 
both parties and after stating the joints 
of difference between then: asked Hem 
what they had to say in support of tl eir 
respective cases; that the enquiry then 
went or in the presence of each othei and 
when it was concluded the arlitrat ors tolo 
them that they had finished tie case and 
it only rema ned to compare the cooos 
with the samples and that they would 
go to the Bank for the purpose, and that 
Mr. Bradshaw turned to the petitioner 
and asked whether he wished to accom¬ 
pany them to the Bank and the peti¬ 
tioner said he had sufficient confidence in 
them whereupon they said they would 
inspect the goods and* pronounce the 
award. The counter-petitioner denies the 
various charges against the arbitrators as 
not being true. He states that it was 
not true that the enquiry was not held 
in the presence of the parties and what 
was really done was preliminary work 
before the parties were called in and 
he also says that if there was any 
irregularity the petitioner oia not take the 
objection in time and must be deemed 
to have waived it. As regards ti e com¬ 
plaint of the petitioner that he was not 
given an opportunity t° place his case 
before the arbitrators, he says that all 
the correspondence and samples were 
filed by the petitioner ana he never said 
that there were other documents to file or 
witnesses to examine; that the arbitrators 
said they had finished the case and no 
suggestion was made that any further 
enquiry was to be held. As regards the 
allowance which he had offered to the 
petitioner of 35 per cent., Le states that 
the consideration for that was the accept¬ 
ance of all the contracts whereas the 
arbitrators directed the cancellation Df 
three out of four contracts and gave 
allowance?' only as regards one contract. 
According to }the counter-petitioner there 




was a full enquiry by the arbitrators 
which took place from 9-45 A. m., to about 
12-30 noon. Both the arbitrators have 
filed an affidavit in which they set 
out what took place before them. They 
state that the petitioner came in first on 
the appointed day of hear ng and they 
asked him to state his case and file any 
statement that he might like toifile and 
he then filed a statement and also filed 
all the documents and samples in his 
possession; that the counter-petitioner was 
sent for and asked to file his documents 
and samples which he did and that alter 
perusing the statements and the corres¬ 
pondence they commenced the hearing of 
the case which was done in the presence 
ot both the parties. They then state 
that they took the evidence ol loth 
the parties; that they confronted the 
petitioner with the documents which 
were filed in the case, and that he made 
certain admissions and that there were 
also other questions on which they examined 
both the parties. They state that alter 
they heard all that the parties had to 
say ana alter reading all the correspond¬ 
ence, they told the parties they had done 
with the case and proceeded to examine 
the goods in the Bank; that the peti¬ 
tioner agreed to their examining the 
goods and be never told them that he 
had any further evidence to let in 
or ever complained about the procedure 
adopted, and that alter comparing 
the shipment samples with the original 
they came to the conclusion that as 
regards one contract the differences in 
quality, colour, finish and design were 
not substantial enough to have the con¬ 
tract cancelled and compensation would 
be sufficient relief, but that as regards the 
other three contracts, the differences were 
substantial and so they cancelled them. 
They state that the case was fully and 
properly heard by them and there could 
be no objection to that enquiry. 

It seems to me that, having regard 
to the fact that the allegations before 
me consist of (1) the all^ations of 
the petitioner as regards certain 
irregularities which, he says, took place 
and (2) the allegations^ of the counter- 
petitioner that everything was regular 
and proper, I should act upon the 
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evidence J the two arbitrators, Messrs. 
Bradshaw and Jackson. So far as it 
appears, they had no interest in the 
matter in dispute, and they belong to 
firms which have been doing large business 
in piece-goods. Nothing i, suggested as 
regards their competency to try the mat¬ 
ters in dispute. In cases where the par¬ 
ties are at variance on the question as 
to what took place before the arbitrators, 
it seem to me that the proper course is 
to take the statement of the arbitrators 
as to the facts as prittia facie represent¬ 
ing the true state of affairs as to what 
took place at. the time of the enquiry, 
unless there is very strong reason for 
doubting the accuracy of the statement 
of the arbitrators a s regards the facts 
which took place before them and with¬ 
in their competence. The statement of a 
Judge holding an enquiry as to what 
took place before him is treated almost 
as conclusive as regards those facts, and 
I do not see why, as regards a statement 
before arbitrators appointed by the par¬ 
ties themselves, there should be any less 
rigid stanuard applied when dealing 
with questions of fact as to facts which 
are asserted by one side and denied by 
the other. Adopting, therefore, this cri¬ 
terion as regards the finding of facts, it 
seems to me that I must accept the state¬ 
ment made by the arbitrators in their 
affidavit and the statement made by the 
counter-petitioner in so far as his state¬ 
ment tallies with that of the arbitrators. 
On these facts it seems to me that the 
only po nts on which there can be any 
question as regards setting as’de the 
award are (i) whether the taking of fee 
by both arbitrators Lefere the enquiry 
commenced would vitiate the award, and 
(2) whether the. fact that the statements 
were recorded in the absence of the par¬ 
ties during what.may be called spade work, 
before the enquiry, was such as would 
bring the case within the rulings cited by 
Mr. V. V. Srinivasa Aiyangar and thus 
vitiate the award as being the result of 
proceedings taken in the absence of the 
parties. Before proceeding to discuss 
these two points, I may state that, on the 
facts, I am not satisfied that there was 
any imperfect enquiry or that there was 

any ground for holding that the arbitra- 
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tors acted in a manner which was not 
correct. There is nothing t 0 show tfc a fc 
the petitioner ever told the aibitrators 
t.uit he had any witness t 0 examine 0 r 
any further documents to file. It i s ad¬ 
mitted that the arbitrators required him 
to be present at tj ie enquiry wit], all his 
documents and with his witnesses, ana 
that being ?o, if lie bad anv further wi f - 
nesses to examine, it was 'his duty to 
ha\e told the arbitrators that he wanted 
to examine witnesses ana to a ?kf 0 r an 
adjournment or to ask that the witnesses, 
it present, be called and examined On 
the contrary, the arbitrator., distinctly 
state that when they closed the enquiry 
they told the parties that the enquiry w as 
closed and they would insrect the goods 
and pass the award. In these c rev in¬ 
stances, whatever might have been in the 
mi-.d of the petitioner, it seems that he 
cannot challenge the enquiry on the 
ground thi.t opportunity was not given 
to him to call witnesses when he him- 
se’f did not court opportunity by a^kin^ 
the arbitrators to call witnesses or a Jf- 
journ the enquiry, so far as regaus the 
statement that the petitioner had no oppor¬ 
tunity to examine witnesses. As rf«; ids 
the petitioners not proceeding to° the 
Bank when the arbitrators went there to 
inspect the goods, I am not satisfied that 
the arbitrators did anything which would 
have justified the petitioner in coniine to 
the conclusion that he mtd not go to tie 

Bank along with the arbitrators. T! e 
arbitrators do not say that they suopest- 
ed to him that it might be left t 0 b th e m 
to inspect the goods in his absence or 
that anything was done by them which 
would lead the petitioner to believe that 
it he did accompany them to the Bank he 
would be prejudicing his case by leading 
the arbitrators to suppose that he had 
no confidence in them. It is hi-Mv im¬ 
probable that the arbitrators would have 
made any such suggestion, especially when 
the counter-petithmer w e nt with them to 
the Bank I am not, therefore, in a posi¬ 
tion on the evidence to hold t! a t any 
such statement was made to the peti- 
tioner which prevented his going along 

with the arbitrators to the B nk. 

Turning now to the two legal objections 
on which it may be possible to set aside 
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the award, I think that, as regards re¬ 
muneration, there is nothing illegal or im¬ 
proper in what the arbitrators did. It is 
not suggested in this ease, as it was in 
the cases cited before me, that such de¬ 
mand was exorbitant or improper or 
that there was anything in the conduct 
of the arbitrators in the making of the 
demand which would have led the par¬ 
ties to suppose that the arbitrators were 
doing something which the parties would 
not have done but for the demand. It 
is admitted that each party had agreed 
to pay a fee of Rs. 400-0-0 to the arbitra¬ 
tors for their trouble. I think that few 
merchants in Madras would waste their 
time in arbitration unless it was worth 
their while to do so, so that in the pre¬ 
sent case the mere fact that Rs. 400-0-0 
was fixed as payable by e -.ch party is no 
ground for holdihg that there was any¬ 
thing improper. Neither party demurred 
to make payment and it is not suggested 
that payment was made in such circum¬ 
stances as would indicate that, if pay¬ 
ment was not made, the consequences 
would be against tie party t at refi sed 
payment. I am referred to section n 
of the Arbitration Act but t' ere is 
nothing there which precludes the arbi¬ 
trators from either fixing the fees or 
rece ving the fees beforehand. All that 
the section says is that in case the 
award is given the arbitrators shall 
state in the awird what amount is pay¬ 
able to them for their fees. That assumes 
that they were not paid beforehand, and, 
to hold that the arbitrators are bound to 
conduct the arbitration on the off 
chance of their being paid or not at 
the end of the enquiry would be going 
be you ad the provisions of section 11. 
Reference was made to Russell on 
Arbitration, page 204, and t 0 In re 
Enoch and Zaretxky & Co . ( 1 ) 

That was a case where there was 
some improper conduct on the part of 
arbitrators. There the umpire made a 
demand which the Judge thought un¬ 
reasonable and the party himself re¬ 
pud -tei it as unreasonable. It is tar 


(1) (19101 1 K. B. 327; 79 b. J. K. B. 3631 
loi^i T. 801 


from establishing the proposition that 
in case of a lawful and reasonable 
fee agreed t 0 be paid by the parties, 
the arbitrator is guilty of misconduct 
if he takes his fee in advance. In the 
absence cf any decision, I am not j re¬ 
pared to hold that, in this country at 
least, the arbitrators would be guilty of 
misconduct i, getting payment of a reason¬ 
able tee beforehand and thus avoid the 
alternative, if they ate not paid, of 
suing the parties in Court, because 
there is no other remedy open to the 
arbitrators. 

The next objection is that, on the 
facts and the statement of the arbitra¬ 
tors, a certain portion of the work was 
done in the absence of each of the parties. 
If that portion of the work which was 
done was judicial in its character, there 
can be no doubt that the authorities cited 
show that the award is liable to be set aside. 
The cases referred to by Mr. V. V.Srinivasa 
Aiyangar, namely, Harvey v. Shelton (2) 
Dobson v. Groves (3), Ganes Narain Singh 
v. Malida Koer (4), Cursetji Jehangir 
Khambatta v. Crowder (5) no doubt lay 
down the rule that, where an act judicial 
in its character is to be perform, d, the 
arbitrators are bound by the same rules 
as bind the Courts, ana that the 
arbitrators are not entitled to decide or 
to give their award in the absence of One 
or more of *he parties to the arbitration 
and without notice to them. But there are 
also cases which hold that, where the act 
done is not of a judicial nature but 
merety ministerial in its character, it is 
campetent to one of the arbitrators or 
all the arbitrators to have those acts 
performed in the absence of one or 
more of the parties. I need only 
refer to Anderson v. Wallace (6) and 
Mamndra Nath v. Mohanunda Roy (7). 

In the present case what happened 
was, tliat both the parties aid not turn 


(2) (1844) 7 Beav. 455; *3 h. J. Ch. 4661 
49 E. R- 1141; 64 R._R. 11&. 

( 3 ) 

J* Q- 


(4) 

( 5 ) 
% 


(1844) 6 Q. B. 657; IX 5 E. Rr 239 
B. 17; 9 Jur. 86; 66 R. R. 509. 

10 Ind. Cas. 450; 13 C. E J. 399 : 

18 B. 299 ;i 9 .Ind. Dec4(N.£s.) 7<>7- 
(1835) 3ICI.5& P. 26:46-E. R. 1347 
S3 Ind? Cast 161 15 C. I* J. 360 
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up together, the petitioner turned up 
ana the arbitrators asked him to state 
h s case and file hu document and he 
gave a written statement stating what 
his case was and filed such documents 
as he had in his possession. While he 
was doing this the counter-petitioner 
turned up and the arbitrators sent for 
him, asked the petitioner to remain out¬ 
side, and took from ti e counter-petition¬ 
er a written statement setting out his 
case and received his exhibits. Then the 
arbitrators state that after having gone 
through these statements and exhibits 
they called in both the parties and 
began the inquiry. It seems to me that 
what the arbitrators did in this case 
was what Courts do, najmely, receiving 
statements and documents, before the 
enqiry commences. These acts are pure¬ 
ly ministerial in their character and it 
is not suggested that before the filing 
of written statements or documents in 
Court the Registrar is bound to cali the 
other party ana do it in his presence. 
What really took place after this was 
the commencement of the judicial 
proceedings before the arbitrators and, 
so far as the affidavit of the arbitra¬ 
tors goes, when that act was done both 
the parties were present. I am, there¬ 
fore not prepared to hold on the facts 
of this case that the award is liable 
to be vitiated because there was a judi¬ 
cial act done bv the arbitrators in the 
absence of the party. This disposes of 
the two main objections taken by Mr. 
V. V. Srinivasa Aiyangar on the facts 
as appear from the affidavits of the 
arbitrators. 

The question of waiver Las been raised 
by the counter-petitioner which I do 
not think it necessary to discuss at 
present. I have no doubt that it isopen 
to th; parties to waive any irregulari¬ 
ties which may have taken place in the 
conduct of the enqu’ry so long as those 

irregularities are not fundamental o n d do 
not involve any prejudice or hardship 
to the party. The question es to whe¬ 
ther there is sufficient reason in this case 
to warrant my holding that there was 
a waiver does not arise on the facts 
found by me. I find that there was no 


irregularity in the conduct of the pro 
ceedings before the arbitrators. 

. The result will be th t the aj plica¬ 
tion is dismissed with costs of the 
arbitrators and casts of the counter- 
p< titioner (t\v sets). 

v. n. v. Application dismissed. 


LAHORE HIGH COURT. 

Second Civil appeal No. 1569 of 1922. 

May 9, 1923. 

Present: —Mr. Justice Aloti Sagar. 

\1 usammat JI WAN—Peaintiff— 

—/\P PE LEANT 
versus 

WA DHAWA —Defendant— 

Respondent. 

Custom—Successiot 1—Daughter v. Collater¬ 
als 0/ 6 th degree—Kalwan Jatsof Man za Wazir- 
pur, Tahsil Raya, Sialkot District. 

Among Kalwan Jats of Monza Wazirpur in the 
Raya Tahsil of the Sialkot District, a daughter 
excludes collaterals in the 6th degree from suc¬ 
cession to the ancestral property of her father, 
[p. 855, col. 2.] 

Second appeal from *1 decree of the 
D : strict Judge, Sialkot, dated the 13th 
February 1922, reversing that of the Sub¬ 
ordinate Judge, Second Class, Sialkot, 
dated the 25th April 1921. 

Lala Gobtnd Ram Khaiina, for the 
Appellant. 

JUDGMENT. —The parties to this case 
are Ka'waD Jats of Mauza Wazirpur, 
in the Raya Tahsil of the Sialkot District. 
The land in suit consists of a half share of 
50 kanals 17 marlas originally owned by one 
Surjan, who died some years ago, leaving 
him surviving a widow Musammat Gulab 
Devi. Musammat Gulab Devi died some 
four years ago before the institution of the 
suit and after her death the land was 
forcibly taken possession of by some persons 
who set up a mortgage in their favour by 
the original proprietor. On the loth of 
July 1917 one Wadhawa brought a suit 
for possession of this land alleging that he 
was a collateral of Surjan,* related’ to'him 
in the 6th degree, and^that^he was entitled 
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to succeed in preference to the defendants 
whose possession it was altered was unlawful. 
Subsequently, the plaintiff Musammat Jivvan 
applied to he made a party alleging herself 
to be the daughter of Surjan and entitled 
to succeed to his property on the death 
of his widow, Musammat Gulab Devi, in 
preference to the defendant Wadhawa. 
On the 5th of October 1920 slie instituted 
a separate suit on her own account for 
possession of this land, alleging that, in 
the presence of a daughter, a collateral 
of the 6th degree had no right to succeed. 
The Trial Court found in favour of the 
plaintiff. Musammat Jiwan, and decreed 
the suit. On appeal the learned District 
Judge came v o a contrary finding and held 
tha f , according to the custom obtaining 
among the parties, a daughter was not 
an heir and that she was excluded by 
collaterals however remote they may be. 
He further held that the onus of proving 
that the daughter vas entitled to succeed 
in preference to collaterals was upon 
the plaintiff and that she had not discharged 
this onus. In this view of the case the 
plaintiffs* suit was entirely dismissed. The 
plaintiff has now come up in second appeal 
to this Court after obtaining a certificate 
from the District Judve under section 
41 (3) Punjab Courts Act. 

The sole question for determination is 
whether, accorring to the custom obtaining 
among the parties daughters are excluded 
by collaterals of the 6th degree. O 1 this 
question I have no hesitation in hoi dbg 
that the defendants on whom the owns lay 
hasentirelv tailed to discharge it. A large 
number of witnesses were produced bv 
him in support of his contei t ; on but their 
evidence is worthless and does not i.i any 
wa> improve his case. Sime of the wit¬ 
nesses have of course stated that daughters 
are excluded by collaterals and have also 
cited some instances but no mutation en¬ 
tries have bee-i produced in support of 
their statements, and. in the absence of any 
documentarv evidence, T am unable to 
hold that the instances have been proved. 
A large number of witnesses have given 
evidence to the effdet that daughters are 
excluded bv oPaterals of the ?rd or 4th 
degree. This evidence can obviously be 
of no assistance to the defendant, inasmuch 
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as the dispute in the present esse is net 
between a daughter and a collateral of 
the3rd or4ti degree but between, a daughter 
and a remote collateral c,f the- 6th degree. 

In my opinion, the evidence produced 
is wholly insufficient to discharge the 
burden which lay upon the defendant, 
and I accordingly held that the defendant 
has nu right to succeed in preference to 
the plaintiff, the daughter of the deceased. 

The result is that the appeal is accepted 
and the plaintiff’s si it decreed with costs 
throughout. 

Appeal accepted. 

z. K. 


PATNA HIGH COURT. 

Civil Revisions Nos. 172 and 219 of 1023. 

July 30, 1923- 

Present: —Mr. Justice Das. 

Civil Revision No. i 72 of 1923. 

RAM KISH UN SINGH and others- 

Petitioners 

versus 

DAMODAR PRASAD and others— 

Opposite Party. 

Civil Revision No. 219 of 1923. 

BAIJ NATH JHA — Petitioner 

versus 

DAMODAR PRASAD and others— 

Opposite Party. 

Civil Procedure Code ( Act V 0/1908), s. 115. O. 
XXI, rr. 100, 101 —Execution of decree-—Dis¬ 
possession by decree-holder-—Possession on one's own 
account—Person in joint possession —Ben ami, 
question of, whether can be gone into — Revision — 
Decision basis of jurisdiction. 

It cannot be said that a person who is in joint 
possession of land with a judgment-debtor is 
not in possession on his own account, w thin 
the meaning of r 101 of O. XXI of the Civil Pro¬ 
cedure Code. [p. 857, col. 1.] 

Cooverji Hirji v. DewseyiBhoja, 17 B. 718; 
9 Ind. Dec. (n. s.) 471, dissented from. 

Radha Gobinda Missir v Raghunath Missir, 
20 Ind. Cas. 253; 18 C. W. N. 695; 18 C. L. J. 
138, relied on. 

In dealing with an application under r. 100 
of O. XXI of the Civil Procedure Code, the Court 
i s not entitled to go into the question of benami 
in order to determine whether the applicant was 
in possession of the disputed property in his own 
f ht. [p. 857, col. 2 .] - 
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Where the decision of a Court is the very" task 
and foundation of jurisdiction in its limited 
sense as distinguished from power- «t comes 
within the purview of section 115 of the uvii 

Procedure Code. [p. 857, col. 2 .1 

Dhanwanti Kuer v. Sheo Shankar Lai, 5 * 

Ind. Cas. 873: 4 P. D. J- 34 <>; (1921) Pat. 


364. followed. „ 

Where by a misconstruction of the provision 

of law the Court held that the petitioner wasnot 
entitled to maintain an application under O. aai, 
r. 100 of the Civil Procedure Code: . . 

Held, that the order was one declining juris¬ 
diction and was, therefore, open to revision under 
section 115 of the Code. [p. 858. col. i .J # # 
Revision from a decision of the Additional 
Subordinate Judge, Monghyr, dated the 


18th April 1923. . _ . 

Messrs. A. B. Mukharji and Shiveswar 

Dayal, for the Petitioner. 

Mr. S. N. Bose, for the Opposite Party. 


of the the Calcutta High Court did not 
agree with the view of the Bombay High 
Court in so far as that Court laid dawn 
that a person who is in joint posses¬ 
sion i s not in possession 011 his own 
account. I entirely agree with the view 
which has been taken by the Calcutta 
High Court in the case to which X have 
referred. It must follow, therefore, that 
the applicants were in possession on 
their own account and were entitled to 
mainta'n an application under O XXI f 
r. ioo of the Code. 

The question raised in Civil Revision 
No. 2T9 of 1923 is, whetler the learned 
Subordinate Judge was entitled to con¬ 
sider the question c-f benatni in an 
application under O. XXI, r. 100. It 
has been held in a series of cases that 


JUDGMENT. —The facts are stated in 
the order passed by the Court below and 
it is unnecessary to recapitulate them. 
The learned Subordinate Judge has found 
that the applicants in Civil Revision 
No. 172 of 1923 being joint with their 
respective father and uncle, who were the 
judgment-deb tors in the mortgage-suit, 
cannot be said to have been in possession of 
the disputed lands or portion thereof on 
their own account within the meaning 
of O. XXI, r. 101 of the Code, and the 
learned Subordinate Judge relies upon 
the case of Cooverji Hirji v. Dewsey 
Bhoja (1). The learned Subordinate Judge 
nas also found that the applicant in 
Civil Revision No. 209 of 1923 is the 
farj-tdar of Kali Pras u ad, another of the 
judgment-debtors in the mortgage action, 
and that he cannot be said to he in 
possession of the disputed lands on his 
own account. In this view the learned 
Subordinate Judge has dismissed tl eir 
applications under O. XXI, r. ioo. 

I will first consider the case of 
Ramkishun and Sital Prashad, the appli¬ 
cants in Civil Revision No. 172 of i 9 1 2 3 - 
The case Cooverji Hirji v. Dewsey Bhoja 
(1) was considered by the Calcutta High 
Court in the case of R&dha Gobind& Missir 
v. Raghunath Missir (2). Their lordships 


in a claim case arising under O. XXI, 
r. 58, the Court is not enticed to 
go into a question of benatni. The finding 
of the learned Subordinate Judge in this 
case that the applicant was the benamfdar 
of Kali Prashad is based od rea c or.s 
which are entirely speculative. In my 
opinion the learned Subordinate Judge 
was not entitled to go into a question 
of benatni in order to determine wl ether 
the applicant was in possession of the 
disputed property in bis own right. 

It was contented before us that the 
learned Subordinate Judge had complete 
jurisdiction to decide tie cases in the 
way in which he has done and that 
we ought not to interfere with his 
decision in revision under section 1*5 of 
the Code ot Civil Procedure. It has, 
however, been held by this Court that 
where the decision of the Court is the 
very basis and foundation of jurisdiction 
in its limited sense as distinguished from 
powers it at once comes within the pur¬ 
view of section 115 of the Code. 
See Dhanwanti Ku-r v. Sheo Shan¬ 
kar Lall (3). The learned Subordinate 
Judge held by a misconstruction of the 

provisions of law that the' petitioners 
were not entitled to maintain an applica¬ 
tion under O. XXI, r. ioo of the Code. 
The decision of the learned Subordinate 
Judge is the very basis and foundation 


(1) 17 B 718; 9 Ind. Dec. (n. S.) 471 

(2) ^20 Ina. Car 253; 18 C. W. N. 695 x8-C? 

It. J: I 3 & i .I* . . 
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of jurisdiction. In my opinion it is open 
to us under sect’on 115 of the Code to 
say that te declined a jurisdiction which 
was vested in him by law by miscon- 
structing the provisions of the Code. 

I would accordingly set aside the 
orders passed by the Court below and allow 
the applications which were made by 
these petitioners to the Court below. 
There will be no order for costs. 

z. K. Application allowed . 


LAHORE HIGH COURT. 

Civil. Revision Petition No. ti of 1923. 

May 4, 1923. 

Present: —Mr. Justice Campbell. 
GANG'V RAM —Plaintiff—Petitioner 

versus 

NATH A RAM and another—Defendants 

—Respondents. 

Civil Procedure Code ( Act V of 1908), ss. 144, 
151 — Restoration, power of, extent of — Receiver, 
appointment of—Dismissal of suit — Court, poiver 
of, to pass necessary orders. 

The power of a Court to grant restitution is 
not confined to cases covered by the provisions 
of section 144 of the Civil Procedure Code, but, 
under that section, read with section 151, of the 
Code it may be extended to other cases. 

A Court which appoints a Receiver has au¬ 
thority to pass orders necessary for winding-up 
his charge, even after the dismissal of the suit. 

Administrator-General of Bengal v. Prem Lull 
Mullich, 22 C. ion at p. 1012; 22 I. A. 203; 5 M. 
L. J. 157; 6 Sar. P. C. J. 660; n Ind. Dec. (n. s.) 
672 (P. C.), relied on. 

Petition for revision of the order of the 
Subordinate Judge, Second Class, Lahore, 
dated the 10th November 1922. 

Lala Daulat Ram, for the Petitioner. 

Mr. Harcharait Das Kumar, for the Re¬ 
spondents. 

JUDGMENT.— The facts of the case are 
these:— 

Ganga Ram, one of the partners in a 
Cotton Factory, sued for dissolution and 

rendition of accounts against the other 
partners. In November 19T9 a prelimi¬ 
nary decree was passed and a Receiver was 
appointed# Lala Darshni Dial, Pleader, 
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Chunian. He, by permission of the Court, 
leased the Factory by auction and the 
successful bidder was Ganga Ram himself 
for Rs. 4,325, f 0 r 0 ne year. The condi¬ 
tions of sale were that one-fourth of the 
rent should be paid at the end of the sale 
and the remaining three-fourths at the time 
of transfer of possession which was to be not 
later than the 4th September 1921, 

On the 8th December 1921 the Court 
sanctioned the lease t 0 Ganga Ram and 
directed the Receiver to deposit in Court 
the whole of the lease money. This the 
Receiver did not do. 

On the 25th May 1922 the whole suit 
was dismissed on a finding that it had 
abated. 

On the 17th August 1922 Natha Ram aud 
Dial Chand, two of the defeno.ants, applied 
for an order to the Receiver to deposit 
the lease money in Court. Notice was 
issued to the Receiver and to Ganga Ram 
who appeared on the 1 >th November 1922 
when the Court passed the order of which 
revision is sought. 

This order shows that Ganga Ram alleg¬ 
ed (1) that he had restored possession of 
the Factory to the partners who represent 
i 4 -i 6 tbs s iare, (2) that he had paid i-4th 
of the rent to the Receiver at the time of 
the sale, viz., R s . 1,081-4-0, (3) tlal he 
had paid Rs. 1,231-2-9 to the partners 
owning ! 2 -i 6 ths of the Factory and {4) that 
he had spent the remaining Rs. 2,012-9-3 
on repiirs to the machinery. The Court 
ordered him to deliver possession to the 
applicants as well as to the other partners 
and to deposit in Court the 3-4ths 
of the rent which he hau not paid to the 
Receiver. It was remarked that he could 
claim for amrihing spent on repairs by a 
separate suit. 

It is contended now by Ganga Ram 
that *his order was passed without juris¬ 
diction and that it was illegal in so far 
as it directed refund of the amount spent 
on repairs and of Rs. 1,231-2 9 paid to the 
partners of 12-16ths share. 

. As regards the latter puint it would 
seem that there was no necessity for 
directing Rs. 1,231-2-9 to be paid again, 
since, even if a substantial fraction of the 
rent is to be deducted >or the Receiver's 
charges, the share of the partners owning 
three-fo urths is not likely to be less than 
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Rs. 1,231-2-9. The Court might u ell recon¬ 
sider this matter. According to the terms 
on which the lease was sold the lessee was 
not entitled to deduct anything out of the 
rent towards repairs. He was to take 
over the machinery as it was and was to 
hand it b. ck in the same state. 

The learned Counsel for the respondents 
informs me that his clients have obtained 
joint possession of the Factory with the 
other partners and so .this, part of the 
order is now of no practical importance. 

On the question whether the lower 
Court had jurisdiction in the circumstances 
to pass an order directing Ganga Ram to 
pay the three-fourths of the rent which 
according to his agreement he should have 
paid when he took possession. I have 
heard a good deal of argument much 
of which is not relevant to the point. On 
behalf of Ganga Ram it is contended that 
when the suit was dismissed the Court 
became functus officio and could not pass 
any subsequent order about the subject- 
matter of the suit. It has, however, been 
laid down, e. g., in the Privy Council 
ruling Administrator-General of Bengal 
v. Prem Laif Mulhck (1), ♦cited by the 
lower Court, that a Court which 
appointed a Receiver has authority to pa«s 
the orders necessary for winding up his 
charge even though the suit is no longer 
pending, and it has also been ruled, 
although in situations which are not pre¬ 
cisely similar, that the power of a Court 
to grant restitution is not confined to 
cases covered by the provisions of section 
144, but, under that section, read uitb 
section 15r, may be extended to other 
cases. Here the order dismissing the suit 
reversed the preliminary decree and also 
rendered it necessary that the posi¬ 
tion previous to the appointment of 
the Receiver should be restored. Ganga 
Ram undoubtedly had the exclusive use 
of the Factory for at least a year and, 
as matters turned out, was not entitleo to 
the exclusive enjoyment of the proceeds. 
In default ot authority that the order 
parsed by the Court below was beyond the 
scope of section 151 I am not prepared to 
interfere. 

(1) 22 C. 1011 at p. 1012; 22 L A. 203; 5 M. 

L. J*Ai57Jl6 Sar. P. C. J.'66o; 11 Ind. Dec. (N.fs.) 
672 (P. C.); 


The petition fails and is dismissed with 
costs. 

z. k. Petition dismissed. 

PATNA HIGH COURT. 

APPEAL, FROM ORIGINAL ORDER NO. 128 OP 

1922. 

July 27. 1923. 

Present :—Justice Sir B. K. Mullick, Kt., 

and Justice Sir John Bucknill, Kt. 
Mr. KENNETH ARTHUR HIKE and 

another—Plaintiffs- appellants 

versus 

RAN JAN BARDHAN and others- 
Defendants and UPENDRa NaRAIN 
TEWaRI and another—Plaintiffs— 

Respondents. 

Civil Procedure Code ( Act V of 1908), O, 
XXXIX, . 1— Injunction, ad interim—Prima 
fade case— Balance of convenience — Adjournment 
— Counsel , duty of, to argue. 

Where a plaintiff asks the Court to grant an 
ad interim injunction against the defendant during 
the bearing of the suit, he must show that prima 
facie he is entitled to succeed in his claim on the 
merits. The Court should in such a case see as 
well on which side lies the balance of convenience. 
Where the defendant has spent a large sum of 
money which would be wasted if the injunction 
is granted and the defendant is a man of means 
and any damage likely to be done by him can be 
recovered from him if the plaintiff succeeds in 
his daim the balance of convenience is against 
the gTant of the injunction, [p. 860, col. 2.] 

Obiter dictum : —The adjournment of a case 
fixed for arguments from date to date does not 
relieve the Pleader from the duty of being prepared 
to argue his client’s case when he is asked 
to do so on any of the dates fixed for 
hearing. 

Appeal from an order of the Subordinate 
Judge at Jamtara, dated the nth April 

lg22 ' 

Messrs. S. C. Mitterand S. S. Bose, for the 
Appellants. 

Messrs. N. C. Sinha and B. B. Ghosh, for 
the Respondents. 

JUDGMENT. 

Mollick, J. —The proprietors of Mauza 
Jorekuri in the Sub-Division of Jamtara 
gave a Mukarrar* Settlement of that Mauza 
to Kulanada Tewariand others between the 
years 1868 and 1874 who in their turn gave 
a mining lease in or about October 1913 
to one Mr. Cornish. The plaintiffs in the 
present si*.it derive title from Mr. Cornish 
by two transfers dated }the 27th March 1915 
and 1st November 1915. The contesting 
defendant, -who is defendant No. 13, claims 
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title from the pntnidars, to the mineral 
rights by various transfers between the 
years 1890 and 1920. The present suit 
was lodged on the 3rd September 192 t 
in respect of an area of 65 big ha s on the alle¬ 
gation that the defendant has begun to 
work coal upon 26 bigh-as of the land leased 
to the plaintius. The plaintiffs ask for 
a declaration of title in respect of the whole 
65 Mghas and recovery of possession in 
respect of the 26 Mghas and for perma¬ 
nent injunction restraining the defendant 
from working coal upon the entire area of 
65 Mghas. Diring the hearing of the suit 
they also "'asked for'^an ad interim 
injunction. 

It appears from the order-sheet of the 
Subordinate Judge that on the 17th De¬ 
cember 1921 he passed an order stating 
that he would hear arguments as to the 
prayer for an injunction on the 24th Jan¬ 
uary 1922. On this latter date the Sub¬ 
ordinate Judge being absent the case 
was postponed by his locum-tenens till 
the 22nd March 1922. On that date 
a pro forma defendant being dead time 
was given to amend the plaint and to issue 
summons on his heirs and the case was 
adjourned to the nth April 1922. On the 
nth April 1922 the parties were complete 
and t/e Subordinate Judge called upon 
the Pleader of the plaintiffs to make their 
submissions for an ad interim injunction. 
The Pleader replied that he had not come 
prepared and he asked for another date 
which the Court refused. The Court there 
upon made an order refusing temporary 
injunction on the ground that it was ad¬ 
visable that the question should be thrash¬ 
ed out in the case itself and that it wou 7 d 
be better not to issue a temporary injunc¬ 
tion in the preliminary stage ot the trial. 

The present appeal has been preferred 
agairst the Subordinate Judge's order. 

]Sew, I am unable to understand why the 
Pleader of the plaintiffs could not argue 
the case on the nth April. The 24th 
January had been fixed for arguments and 
the fact that the case was adjourned to the 
2nd ' March and 'again from the 2nd March 
to the nth April did not relieve the Plea dcr 
from the duty of being prepared to argue 
his client's case .°It was wholly unreason¬ 
able to'expect ^that Jtbe Court would fix 
another date for the argument of this 


small question. Therefore, although the 
reason given by the learned Subordinate 
Judge for dismissing the application 
may be open to question, I do not think 
that, in the circumstances, he was wrong 
in refusing any further adjournment and 
in dismissing the application upon the 
materia Is before him. blow, from the mate¬ 
rials which are upon the record and which 
have been placed before us, it does not ap- 
pear that any primafacie case was made out 
before the Subordinate Judge establish¬ 
ing the title of the plaintiffs to the sub¬ 
soil rights. A mere allegation that the 
mukarrandar had sub-soil rights will not 
do in view of the fact that the defendant 
expressly denies that the mukarran lease 
carried with it sub-soil rights as well. It 

is said that the lease was in the possession 

of the mukarrandar. That may be so, 
but having come to press an applicator 
forfl^ interim injunction it was the duty 
of the plaintiffs to place materials before 
the Court upon which such an injunction 
couldbegranted. Then, it appears that the 
defendant has already spent a large sum 
of money in sinking shafts and in build- 
ing cooly lines on the lands surrounding 
the 26 Mghas now in dispute an"* that upon 
the 26 Mghas he has sunk a shaft 
which has cost a certain amount of 
money. The quest!or is whether the stop¬ 
ping of all work in connection wit I this 
shaft will irjure the progress of the work 
which H snlrcad} been done in the surround¬ 
ing lands and whether the cost already 
incurred in sinking the shaft will be more 
or less thrown away if the work is now 
stopped. On the whole, the balance of con¬ 
venience seems to lie in favour )f the de¬ 
fendant, for the defendant is a substantial 
mar and any damage that may be done 
through the surface and the undeiground 
will, in the event ol the plaintiffs succeeding 
in their suit, be recoverable from the de¬ 
fendant. In my ^pinion, on the materials 
before the Court, the temporary injunction 
should be refused. 

The Oder of the Subordinate Judge, 
ther-f jre, is affirmed and the appeal is 
dismissed with costs. 

Bucknill, J — I roree. 

n. h. Appeal dismissed: 
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LAHORE HIGH COURT. 

Miscellaneous First Civil {Appeal 

No. i396,of 1922. 

May 28, 1923. 

Presen : —Mr. Justice Moti Sagar. 
DaULaT RA.U and another— 

Appellants 
p* versus 

DEOKI ^NaNDan, Official Receiver, 
and others—Respondents. JS 

In the mztter of the insolvency oj - j 

SAUNDHA and AU MUHAMMAD,^ 

Insolvents. \ 

Provincial Insolvency Act ( V of 1920), s. 54 
—Fraudulent preference, what amounts to. 

In order to hold that a transfer by a debtor 
in favour of a creditor constitutes a fraudulent 
preference within the meaning of section 54 of the 
Provincial Insolvency Act, the Court must be 
satisfied that the dominant or substantial motive 
of the debtor in making the transfer was to prefer 
the particular creditor and not to secure some 
advantage for himself, [p. 802, col. I.] 

Sharp v. Jackson, (1899) A. C. 419; 68 L. J. 
Q. B. 866; 80 L. T. 841; 15 T. L. R. 418; 6 Manson 
264 and In re llai Mohan Shaw, 53 Ind. Cas. 175, 
relied on. 

K A debtor approached one of his creditors for a 
fresh loan which he required for business purposes. 
The creditor refused to advance the loan unless 
his previous debt was also secured. The debtor 
then agreed to grant him a mortgage of certain 
property to secure the previous debt and the 
fresh advance1 

%+Held, that the mortgage did not constitute^ 
fraudulent preference within the meaning of 
section 54 of the Provincial Insolvency Act. 
[p. 863, col. x.] 

^Miscellaneous first appeal from an order 
of the District Judge, Karnal, dated the 
12th May 1922. 

Mr. Manohar Lai , for the Appellants. 

Mr. Shama »r Chand and La la Gobind 
Ram Khanna, for the Respondents. 

JUDGMENT.— This is an appeal from 
an order of the District Judge of Karnal 
in the exercise of his insolvency jurisdiction, 
annulling a certain mortgage made by 
one Saundha, insolvent, in favour of one 
Daulat Ram, a creditor, and holding that 
the mortgage was void and inoperative as 
against the other creditors under section 
54 of the Provincial Insolvency Act (V f 
1920). It appears that Saundha was in 
very embarrased circumstances in the 
beginning of 1921 and was unable to meet 
bis liabilities as they fell due. On the 
loth of February 1920 he executed a deed 
of mortgage i n respect of the property' in 
dispute in favour of Daulat Ram, creditor, 

tar* sum of Rt.5 (doo. The datdpurported 


to secure an antecedent debt of Rs, 3,200 
and a new advance of the balance Rs. 1,800. 
It also provided f)r interest at the rate of 
twelve anncs per cent, per mensem. The 
details of the consideration as recited in 
the mortgage-deed were as follows:— 

Rs. 

1. Paid before the Sub- Registrar 1,700 

2. Registration expenses 100 

3. Due on a hundi dated 18th 

March 1919 ... 400 

4. D.'.e on a hundi dated 18th 

September 1919 .200 

5. Due on a hundi dated 15th 

October 1919 .. 300 

6. Due on a hundi dated^isth 

January 1920 .. 500 

7. Due on a hundi dated 15th 

February 1920 .. 400 

8. Due on a hundi dated * 7th 

j March 1920 ... 1,000 

9. Due on account of interest on 

hundis .. 400 


Total 5,000 

On the 18th of April 1921 Saundha filed 
an application asking to be adjudicated 
an insolvent, and he was adjudicated ?s 
such by the orders of the learned District 
Judge of Karnal on the 6th of December 
1921. A Receiver was appointed and he 
took charge of all the properties of the 
insolvent. The creditors filed certain ob¬ 
jections to the effect that the debt alleged 
to be due to Daulat^Ram was fictitious 
and that the mortgage executed by Saundha 
in his favour was void under section 54 
of the Provincial Insolvency Act. The 
Receiver was asked to make a report, who 
held an inquiry into the genuineness of these 
debts and found that the debts were proved 
and that the mortgage in lavour of Daulat 
Ram was not fictitious. He accordingly 
entered the name of Daulat Ram in the 
list of the secured creditors for Rs. 5,375; 
Rs. 5,000 principal plus Rs. 375 interest. 
No ^ appeal was preferred against this deci¬ 
sion by the creditors as required by secti or 
68 of the Provincial Insolvency Act, but 
an application was made by them to the 
Court in which the very same objections 
were repeated, and it was prayed that the 
Couxt itself should hold an inquiry. The 
learned^District Judge framed the following 
two iS8UMI— 
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1. Whether the debt was fictitious ? 

2. Whether the mortgage was fraudulent 
and void under section 54 of the Provincial 

Insolvency Act? 

Evidence was recorded on both these 
issues, and the finding of the learned 
District Judge was that the debts were 
genuine, but that the trarsfer was void for 
fraudulent preference. 

Air. M^nohar Lai for the appellants has 
attacked this finding as being basal on 
an errone )us view of the law, and it 
has been contended by him that, upon the 
true view of the facts, it cannot be upheld. 
His contention is that before a transfer 
can be avoided under section 54. it must 
be definitely proved that in making the 
transfer in favour of a creditor the debtor 
acted with the view of giving that creditor 
a preference over his other creditors, a^d 
that the onus of proving that such fraud 
was intended is upon the creditor who 
alleges it or who impugns the transfer. 
This contention, in my opinion, is well- 
founded and must be given effect to. There 
is ample authority for holding that, to con¬ 
stitute a fraudulent preference within the 
meaning of section 54 , the Court must be 
satisfied that the dominant or substantial 
motive was t> prefer the creditor and was 
not to obtain some advantage to the debtor. 
In Hi lsbury's Laws of England, Volume 
II, page, 282, the law on the subject is thu s 
laid down:— 

“la order that a transaction may 
be set aside as a fraudulent preference 
it is necessary to prove that it was carried 
out with the substantial or dominant view 
of giving the creditor a preference over 
the other creditors. This need not be the 
primary result aimed at; it is sufficient 
that it should be the object aimed at iu 
bringing about the primary result. If the 
transaction can properly be referred to 
some other motive than that of giving 
the creditor paid a preference over the 
other creditors, the payment is not fraudu¬ 
lent a no void, for it is from the intention 
on the part of the debtor to act ir fraud 
of the law, that is, to prevent the distri- * 
bution of the bankrupt's property rate- 
ably among all his creditors, that the in¬ 
validity of the transaction arises." 

Again* at page zS 5, it is stated that “in 
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every case the state of mind of the debtor 
is the paramount consideration. The 
intention or view to prefer the creditor 
as the causa causans of the debtor's conduct 
is the cerdinal point round which the whole 
question turns; if that intention be shown 
not to have existed, it is of no importance 
that the creditor had knowledge of the 
debtor's insolvency or that the debt was 
not due, nor for this purpose is it true that 
the debtor must be taken to have intended 
the natural consequence^ of his act.” 
This is in accordance with what was laid 
down in the case of Sharp v. Jackson (1) 
where it was observed by Lord Esher* that, 
“the question depends not on the mere fact 
that there has been a preference but also 
on the state of mind of the person who 
made it, and that it is not sufficient to ;>ay 
that, the natural consequence <f the act 
being to prefer, the intention to prefer 
follows." In In re Rai Mohan Shaw (2) it 
was held by Air. Justice Rankin that, “if the 
debtor's real object was to procure a further 
advance for himself, or to satisfy the 
demands, or escape the pressure of the 
creditor, or if he had both these objects 
as the main-spring of nis action, then the 
transaction is not fraudulent preference." 

The law on the object being as stated 
above, the questior for consideration is, 
whether in the present ca^e the mortgage 
was made with the dominant view of pre¬ 
ferring the respondent and was thus void 
under section 54 of the Provincial Ii solvency 
Act. There is not a particle of evidtnee 
on the reord to show that the mortgage 
was made with any such view or that the 
suggestion of making the mortgage 
emanated from the debtor. On the 
contrary, the evidence stows that, the 
debtor was in teed of money, that he 
went to Daulat Ram, mortgagee, and 
asked him to advances sum of Rs.1,800 
who told him that he would not make the 
advance until his previous debt was secured 
and unless sufficient security was given 
for the new advance which he desired Irm 
to make. The debtor agreed to the sug¬ 
gestion and probrbly' in an endeavour 

(1) (1899) A C. 419J 68 E. J . Q. B. 866; 80 
I ,. T . 841; 15 T. L. R. 4* 8 ; 6 Manson 264. 

(a) 5 3 lad, Caa. 17 3*_ 

<X*97) * & ifi— [E*.} 
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t y keep his business afloat asloag as possible 
be grarttdjjtlie mortgage. These circum¬ 
stances cleany show that the real intention 
ot the debtorwas not to prefer one creditor 
to other creditors, but t) gain a subse- 
tantial advantage for himself. I am satis¬ 
fied that the transfer was not fraudulent 
within the meaning of sectiou 54 of the 
Provincial Insolvency Act, and that it 
must be upheld. It has, however, been 
argued on behalf of the respondent that 
the existence of the dtbts has ujt been 
fully established and that the finding 
of the lefme l Judge of the Court below 
on tnis point is erroneous. Witr tiiis 
contention I cm unable to agree. The 
previous hundis have be^n produced and 
tae last balance pr ,ved by the scribe, Suraj 
f^al. The advance )f kRs. 1,800 at the 
time of the mortgage and the hund * of 
the 7th of March 1920 fir Rs. 1,000 were 
not contested in the Court below, and 
it is not c*. mpetent to the respondent 
to question trese two items in this Court. 
The debts in question have, in my opinion, 
been fully proved, and I do not see any 
force in the contention that they were 

n ' )t due * fc fjb 

Mr. Monoher Dal's next contention "is 

that under section 54 of the Provincial 
Insolvency Act it was ooly the Receiver 
who could avoidj the mortgage and no 
other person. In view of my t finding, 
however, on the first question that the 
mortgage was valid, it is unnecessary 
to give a finding on this question. 

I accept the appeal,’set aside the order 
of the Court below and upheld the mort¬ 
gage. ,. ;j 

z *Appeal accepted . 


JPATNA HIGH COURT. 

Civil, Revision no. 228 of 1923.J 
August 13, 1923, 

^resent: Mr. Justice Kulwant Sahay. 
Kumar RAMaNAND SINHA and ; 


another— Petitioners 

versus 

BAJ IT J HA and another— 
Opposite Party. p 

Cwil Procedure Code (Act V 0/1908), O. XX, 
rr * 90 • 0,XXII t r. 4 —Execution of decree- 



Sale, application to set aside—Death of decree- 
holder — Notice to legal representatives, whether 
necessary. 

Although the provisions of the Civil 
Procedure Code relating to w substitution on - 
the death of a party are not applicable to 
execution^ proceedings, an execution sale can- 
not^be setjfaside unless notice of the application 
has-been given to all persons affected thereby, 
as required by the^proviso to clause (2) of r. 

92 of O. XXI of the Code; [p. S65, col. x.J 

During the pendency of; an application by a 
judgment-debtor to set aside an execution sale 

one of the decree-holder^auctiou-purchasers died 
and liis legal representatives were not properly 
substituted in his place and no notice was served 
upon them. Eventually the sale was set aside : 

Held, that, in the present case, no notice having 
been given to the legal representatives of the 
deceased decree-holder auction-purchaser, the 
order setting aside the sale was liable to be set 
aside. [p. 865; col. 1.] 

Jogendra Chandra Ray v. Shy am Das, 1 Ind. 
Cas. 16S; 9 C. D. J. 271; 36 C. 543; Jagai Tarim 
Dust v. Rakhal Chandra Tewary, 3 Ind. Cas. 
324; 10 C. L. J. 390; 14 C. W. N. 732, distin. 
guished. 

Appeal from an oraer of the Additional 
Subordinate Judge, Bhagalpore, dated the 
28th February 1923, setting aside an 
order of the Munsif, Madhipura, dated 
the 13th December 1922. 

|Mr Jagan.iath Prasad, for the Petitioners. 

JUDGMENT.—This is an application in 
revision by the decree-holders • auction- 

purchasers inviting this Court to revise 
the order of the Additional Subordinate 
Judge ol Bhagalpore whereby he set aside 
the order of the Munsif of Madhipura and 
set aside the auction-sale. The facts are 
shortly these: Raja Kalanand Sinha and 
Raja ICirtyauand Sinha of Baneli obtained 
a rent-decree against the opposite party 
on the 14th January 1916. On the 1st 
June I918 application was made for 
execution of this decree and after service 
of the usual notices the holding was sold 
on the 5th September 1918 and purchased 
by the decree-holders themselves. The 
sale was confirmed on the 21st November 
I 9 t 8 , and on the 13th November 1920 
about two years after the confirmation of 
the sale an application was made by the 
judgment-debtors for setting asi a e the 
sale unuer the provisions ot O. XXI, r 
90 of the Code of Civil Procedure. The 
Munsif dismissed the application by his 
order dated the 4th August 1921 
apparently on the ground that the appli¬ 
cation was barred by limitation without 
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deciding tbe case on merits. The judgment- 
debtors went in appeal against this order 
to the District Judge who set aside the 
order of the Mu ns if and remanded the 
case for trial on merits. Before the case 
was heard on remand, one of the decree- 
holders Raja Kalanand Sinha died on the 
22nd September 1922. Thereupon on the 
yth November 1922 the judgment-debtors 
filed an application for substitution of his 
two sons Kumar Pamanand SiLha and 
Kumar Krishnanand Sinha as his heirs. 
Kumar Krishnanand Sinha was a minor 
ana is still a minor. No notice appears to 
have been served upon ^the two sons of 
Raja Kalanand Sinha and no guardian 
was appointed for the minor son Kumar 
Krishnanand Sinha. Notice appears to 
have been served on Awaclh Bihari Sinha 
who was the manager under a power-of- 
attornev executed in his favour by the 
late decree-holdei, Raja Kalanand Sinha. 
At the time of the hearing objection was 
taken by the other decree-holder, Raja 
Kirtyanand Sinha, that the application for 
setting aside the sale could not proceed 
in the absence of the heirs of the other 
decree-holder, Raja Kalanand Sinha, and 
that no notice had been properly seived 
on the heirs and no guardian had been 
appointea for the minor heir. The learned 
Munsif gave eflect to this objection and, 
although he found upon the merits that 
the sale ought to be set aside on account 
ot irregularities in the conduct of the sale 
and inadequacy of price caused thereby, 
vet he rejected the application on the 
giound that the heirs of Raja Kalanand 
Sinha had not been regularly brought on 
the record and had not been serven with 

notices. . 

Against this order the judgment-debtors 

went on appeal to the District Judge. 
The appeal wa=> ultimately heard by the 
learned Additional Subordinate Juage, and 
he held that the provisions in the Code 
of Civil Procedure as to substitution did 
not apply to execution proceedings and 
that at any iate, service upon Awadh 
Bihari Sinha, the manager of the late 
Raja Kalanand Sinha, was a good service 
UDon his heirs. He accordingly set aside 
the order ofjke Munsif and allowed the 
application, the judgment-debtors and 

sat aside the sale^ 
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The decree-holders have applied to this 
Court for revision of this ordei of the 
learned Additional Subordinate Judge. The 
first point taken by the learned Vakil for 
the petitioners is, that the learned 
Subordinate Judge has acted illegally in 
the exercise of his jurisdiction inasmuch 
as he has made an order setting aside a 
sale without giving notice to all persons 
affected by his order. This objection is, 
in my opinion, well founded and ought to 
prevail. 

The learned Additional Subordinate 
Judge relies on the cases of Jogendra 
Chandra Roy v. Syam Das (1) and 
Jagat Tarini Dasi v. Rakhal Chandra 

Tcwary (2). 

Those two cases have no bearing on the 
facts of the piesent case. In the case of 
jogendra Chandra Roy v. Syam Das (1) 
the appeal related to an order rejecting the 
objections of the jucgn.ent-debtor tc the 
execution proceeuings under section 244 
of the Code of 188^. The point that was 
raised before their Lordships in that 
appeal was that upon the death of one of 
the judgment-creditors an application 
for substitution ought to have been made 
to the Original Side of the High Court of 
Calcutta which had passed the decree 
and that, in the absence of an order from 
that Court, the District Court to which 
the decree has been transferred lor 
execution had no authority to proceed 
with the execution at the instance of the 
other judgment-creditors, one of whom had 
obtained by survivorship the interest of 
the deceased creditor. Their Lordships 
held that on an examination of the pro¬ 
visions of the Code it was obvious that 
there was no foundation for this con¬ 
tention- They held that the Code of 
Civil Procedure did not expressly provide 
for an application for substitution under 
the circumstances of that case. Their 
Loraships observed that there was no 
provision which rendered nece ssary the 
actual substitution of the name of the 
legal representative for the validity of the 
proceedings in execution Section 232 of 
the Code of 1802 merely required that 
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the legal representative should apply lor 
execution of the decree and that his 
name should be brought on the record. 
This provision was substantially complied 
with in that case. 

The facts of the present case are quite 
diffirent. Here we are dealing with an 
application by the judgment-debtor for 
setting aside a sale under O. XXI, r, 90 
and under O. XXI, r. 92, clause (>), it is 
provided that no order shall be made 
setting aside a sale unless notice of the 
application has been given to all persons 
affected thereby. There can be no doubt 
that the heirs of Raja Kalanaud Sinha 
are affected by the order setting aside 
the sale and under the express provision 
of the proviso to clause (2) of r. qz, 
O. XXI, no order setting aside the sale 
can be made in their absence. 

Similarly, the case of Jugal Tarini 
Dasi v. Rakhal Chandra Tewary (2) has no 
application to the facts of the present 
case. 

Therefore, the order setting aside the 
sale in the absence of the heirs of Raja 
Kalanand Sinha must he set aside. 

The next point urged by the learned 
Vakil on behalf of the petitioners is 
that the learned Additional Subordinate 
Judge was wrong in holding that service 
•f notice on the manager Awadh Bihari 
Sinha was a good service as against the 
heirs of the debased decree-holder. The 
learned Subordinate Judge has for this 
purpose relied on the provisions of O. 
V, r. 14 of the C>de of Civil Pro¬ 
cedure. This rule provides th t, 
where in a suit to obtain relief respect¬ 
ing, or compensation for wrong to, im¬ 
moveable property, service cannot be 
made on the defendant in persoi, and 
the defendant has no age it empowered 
to accept the service, it may be made 
on any agent of the defendant in charge 
of the property. It has been argued 
that this rule has absolutely no applica- 
tio 1 to the facts of the present case. 
Iu the first place, the present proceed¬ 
ing is not a suit to obtain relief 
respecting, or compensation for wrong 
to, immoveable property; in the second 
place, it has not been shown that no 
service could be effected on the defend¬ 
ant in person or that the defendant 


had no agent empowered to accept the 
service, an I, in the third place, it has 
not been shown that Awa r li Bihar 1 upon 
whom the service is said to have been 
made was an agent of the defendant in 
charge of the property. He was the mana¬ 
ger of the late de ree-h 'lder 01 d there is 
n>thing toshowth.it Awadh Bihari Sinha 
was an acrediteci manager of the hens 
of Raja Kalanand Sin! a. I am, there¬ 
fore, of opinion that the lean c*d Addi¬ 
tional Subordinate Judge was wiong in 
holding that the service uj on Awadh 
Bihari Si'ha was a good service so inr 
as the h.-irs of Kilanml Sinha are 
concerned. Moreover, the le.rned Subor¬ 
dinate Judge has overlooked the fact 
that one of tue heirs, K'lmr Krishna- 
nand Si 11 ha i, still a minor a»ul tl at no 

guardian was appointed for him. Even 
if the sen. ice be I ela to be a good 
service, so f ir as Kumar Kris'u annrd 
Sinha is coicerned, his position is the 
same as if he was not joined in the 
application inasmuch as no guardian was 
appointed to aet for him in the yre ent 
proceeding. On these groin cis ihe order 
of the learned Subordinate Judge must 
be set aside. 

The question then is as to whether 
the or ler of the learned Munsif should 
be confirmed. In my opinion, naving re¬ 
gard to the findings of the learned 
Munsif that the sale was bad on 
account of irregularities in the execution 
proceeding and inadequacy of price, the 
case should go back to the* M.nsif for 
disposal according to law after appoint¬ 
ing a guardian for Kumar Krislinanond 
Sinha an l serving the proper notices o: 
the heirs of Raja Kalanand Sinha. 

Tuere wi'l be no order for costs. 

z * K - Case sent ba f k. 
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LAHORE HIGH COURT. 

First Civil Appeal No. 25^0 of 1919. 

November 23, 1922. 

Present: —Mr. Justice Abdul Raoof and 
Mr. Justice Mou Sagar. 

PRITAM SINGH— Defendant— 

Appellant 

versus 

SOBHA SINGH— Plaintiff- 

Respondent. 

Civil Procedure Code (Act V of 1908), 0 . 

XVI , r. 1— Witnesses, summoning of — Court, 
duty of. 

Under O. XVI, r. 1 of th- Civil Procedure Code 
a party has an absolute right to summon witnesses 
and, so long as he pays the necessary expenses, 
to insist that their attendance shall be enforced. 
It does not matter that a party had himself original¬ 
ly undertaken to bring the witnesses and has 
failed to do so, nor does it matter that the applica¬ 
tion is made at such a late stage of the proceedings 
that the witnesses cannot be present in Court before 
the final disposal of the suit. The Court may in 
either of those cases refuse to adjourn the hearing 
for the attendance of the witnesses, but it has no 
power to refuse to issue summonses. The only 
case in which the Court has power to refuse to issue 
summonses is, where the application is not made 
bona fide or where in the exercise of its inherent 
powers to prevent the abuse of its own process 
it is necessary to refuse to issue the summons; 
[p. 867, col. 2; p. 868, col. 1.] 

Fiist appeal from a decree of the 
Senior Subordinate Judge, Amritsar, dated 
the 3rd September 1919. 

Lala Faqir Chind, for the Appella .t. 

Mr. L. Saunders , for the Respondent. 

ORDER. —This and the connected Appeal 
No. 2648 of 1919 arise out of a suit in¬ 
stituted on the 19th November 1917 to en¬ 
force a bond dated the 10th January 1914 
executed bv defendant No. 1. Defendant 
No. 2 who is a minor and a brother of 
defendant No. 1 was joined as defendant 
on the ground that be was a member of 
a joint Hindu lamily, and a^ such liable 
for the payment of the bond in question. 
The consideration for the bond was alleged 
in the plaint to have been previous debts 
due on certain hundis drawn from time 
to time by defendant No. 1 in favour of 
the plaintiff, and the suit was for the 
recovery of Rs. 6,750 piincipal and interest, 
after giving credit for Rs. 1,550 alleged 
to have been received by the plaintiff 
prior to the institution of the suit. The 
defendant admitted the execution of the 
bond and of the hundis in lieu of which 
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tbe bond was admittedly made; but denied 
the receipt of the consideration on the 
hundis, and contended that they were 
merely accommodation hundis not intend¬ 
ed to create any liability on the part of 
the defendant but drawn for the purpose 
of enabling plaintiff to raise money thereon 
for his own personal benefit. Defendant 
No. 2 denied that he was a member of a 
joint Hindu family or that he was in any 
way bable for the hundis or tbe bond 
in suit. The following issues were framed 
by the Court below.-- 

1. Whether the bond in dispute was 
for consideration and on account of nine 
hundis in favour or plaintiff ? 

2. If hundis were the basis of considera¬ 
tion, we:e those hundis only accommoda¬ 
tion hundis and without consideration ? 

3. Is defendant No. 2 also liable ? 

The learned Senior Subordinate Judge 

found in favour ol the plaintiff on the first 
two issues, and held that tin; defendant had 
failed to establish his plea that the hundis 
were writhout consideration. As to the 
third issue the finding was that defend¬ 
ant No 2 was not a member o* a joint 
Hindu family, and consequently not liable 
for the plaintiff's claim. A fourth issue 
relating to the liability of defendant No. 1 
to pay interest was also flamed when the 
evidence 01 the parties had practically 
been concluded, and found against the 
plaintiff. The result of these findings was, 
that a decree for Rs. 5.250 only, being the 
principal amount due on the bond, was 
passed in favour of th;- plaintiff, and his 
suit against defendant No. 2 was dismissed 
in its entirety with costs. 

Two appeals have been preferred against 
this decree to this Court, one by defend¬ 
ant No. 1 in which the finding of the 
Senior Subordinate Judge that the hundis 
were for consideration and not merely 
accommodation hundis as alleged by the 
defendant is impugned, end the other by 
the plaintiff in. which it is urged that the 
Court below has erred in not allowing 
interest and in saddling plaintiff with the 
costs of defendant No. 2. 

Mr. Fakir Chand who has addressed 
us at considerable length On behalf of the 
defendant-appellant Las frankly admitted 
thaG on the record as it stands, heisunahle 
to challenge the correctness of the fin 4 
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ing arrived at by the Court below that 
the hundis were for consideration, and 
that they were not accommodation hundis, 
but he strenuously argues tnat the learned 
- Senior Subordinate Judge has committed 
a Serious error of law in dispe sing with 
the attendance of certain witnesses whose 
evidence was very material for the pur¬ 
poses of his case, and who, if they had 
been allowed to be produced, would have 
proved to demonstration tnat the hundis 
in question were without consideration, 
and that when they were drawn it was 
never intended that the defendant would 
be liable thereon. 

. ff-tA further contention as to the frame 
of the suit is also raised, and it is con¬ 
tended that the suit as laid is not main¬ 
tainable, and that it should have be m 
instituted against the firm of JamiatSingh- 
Pritam Singh iu which the plaintiff him¬ 
self was also a partner. This is, however, 
an entirely new contention which was 
never raised in the Court below, and may 
necessitate the taking of further evidence. 
There was no issue on the point, and the 
attention of the lower Court was never 
, drawn to the fact that an issue in respect 
thereof was necessary and should be 
framed. Indeed, the grounds of appeal 
to this Court do not contain any allega¬ 
tion that the suit against defendant Iso. i 
alone did not lie, and that the liability, 
if at all, rested wi*h the firm of Jamiat 
- Singh Pri1;am Singh. On the other hand, 
i* f rom the v/ritten state meat filed in the Court 
below and the grounds of appeal taken in 
• this Court, it is clear that the sole point 
on which the parties went to trial was 
whether the hundis were or were not ac¬ 
commodation hundis drawn for the sole 
benefit of the plaintiff. In these circum¬ 
stances, we cannot allow the defendant to 
: make out a new case at the last stage 
simply because in the written statement 
there is a vague reference to the hundis 
■ \ being drawn by the firm of Jamiat Singh- 
•- Pritam Singh. ' 

■, As to the question that the Senior Sub¬ 
ordinate Judge was in error in not giving 
., defendant a full opportunity for the pro- 
; duction of his' witnesses, it appears that 
‘ on the 23rd and 24th October 1918 the 
defendant examined a large number of 
~ witnesses oa his behalf but was unable to 


close his case as some of his witnesses, 
though served for those dates, had not 
attended on account of their i 11 r.ess The 
case was accordingly postponed to 23rd 
November 1^18. On the 23rd November 
the part es put in a joint application stat¬ 
ing that the case was likely to be compro¬ 
mised, and that a further adjournment 
should be granted in the case. The case 
was adjourned on this application 'to 
16th December 19 18. < » n the 16th Decem¬ 
ber the Senior S u b-Judge was on leave, 
a,id the case had to be adjourned again 
for the 15th January 1919. On this date the 
defendant examined seven more witnesses, 
and prayed for a further adjournment on 
thi ground that two of Ids witnesses who 
had been served had not attended, while 
two others whom he had summoned 
through Court had not been served. The 
Court disallowed any further adjourument 
for the production of these witnesses, and 
closed the case. It is the prepriety of 
this order which is impugned by Mr. 
Faqir Chand, and it is contend e l that, 
under the circumstances detailed above, 
the Court was not justified in closing the 
case and in proceeding to judgment until 
these witnesses haa been re-summoned 
and examined on behalf of his client. •’ 

In our opinion the contention is well 
founled and must prevail, and the case 
must go back for this additional evidence 
to betaken though we are very doubtful 
if any useful purpose will be served by 
this additional evidence coming on the 
rec.-rd Under O. XVI, r. i t a party 
has, in our opinion, an absolute right to 
summon witnesses, and, so long as he pays 
the necessary expenses, to insist that the'ir 
attendance shall be enforced. It has been 
held in a large number of cases enumerated 
at page 503 of Mulla's Civil Procedure 
Code that, “It a oes not matter thata party 
has himself or.glualiy undertaken to bring 
the witnesses and has failed to . 0 so, nor 
does it matter tnat the application is made 
at such a late sta_.e ot the proceedings that 
the witnesses cannot be present in Court 
before the final disposal of the suit. The 
Court may in either of these cises refuse 
to adjourn the hearing for the attendance 
of the witnesses, but it has no ' povVer 
to refuse to issue summonses.'* The only 
case • in which the Court has power t Q 
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refuse to issue summonses is where the 
application is not made bona fide or where 
in the exercise of its inherent powers to 
prevent the abuse of its own process it is 
necessary to refuse to issue summons. 

In the case before us diet money and 
other expenses of the witnesses had pro¬ 
bably been pa ; d in time. Summonses had 
really been allowed to be issued, and two 
of the witnesses had indeed been served 
but failed to put in appearance, while the 
other two were not served apparently 
through no fault of tie defendant. In 
these circumstances, the Court had no 
justification whatever to close the defend¬ 
ant’s case and the proper course tor it to 
adopt was to proceed under Q.XVI, r. io, 
so far as the two witnesses who had been 
served and had notattenlel were concern¬ 
ed, and t 0 issue fresh summonses for th: 
attendance of the other two who had not 

been servea. 

The order of the learned. Senior Subordi¬ 
nate Judge refusing to enforce the attend¬ 
ance of the four witnesses in question is 
clearly wrong, and we accordingly remand 
the case to him under O. XL», r. 28, and 
direct that he shall r e cora the evidence 
of these witnesses, and having taken their 
evidence return it to this Court within 
three months. 

Case remanded. 

Z. K. 


OTJDH JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision No. 104 of 1923. 
September 18, 1923. 

Present : —Mr. Dalai, J.C. 
BHAGWAN DUT and another— 

Applicants 

versus 

BRIJ BHUKHAN and another— 

Opposite Party. 

U. P. Land Revenue Act (III of 1901), s. 
... ' ij\ (c), {3 )—Partition proceedings — Objec¬ 

tion to title of applicant—Asststant Collector t 
*der of—Appeal to Civil Court. 

° Where an objection regarding title is filed in 
partition proceeding, three courses only 


CASHS. 

open to an Assistant Collector, (1) to decline to 
grant the application for partition until the ques¬ 
tion is determined by a competent Court, (2) to 
require any party to the case to institute a suit 
in the Civil Court, or (3) to proceed to inquire 
into the meats of the objection. If the Assistant 
Collector follows neither of the first two courses 
he must be taken to have followed the third course 
under section in (1) (c) of the U. P. Land Revenue 
Act and as such his order is appealable to the 
Civil Court under clause (3) of the section. The 
defective and perfunctory nature of the inquiry 
cannot take the matter out of the jurisdiction 
of the Civil Appellate Court. [$. 869, col. 2.] 

Application against an order of the 
District Judge, Gonda, d^tea tl»e 3rd 
January 1923. 

Mr. M. Wasim, for the Applic.nt. 

Mr. Wasi Hasam, for the Opposite 
Party. 

JUDGMENT.—One of the applicants, 
Bhagwan Dut, applied to the Assistant 
Collector f 0 r partition under section I07 
of the Land Revenue Act. Brij Bhukhan 
and Badri were opposite parties a~d 
made parties defendants to the appli¬ 
cation as they were co-sharers in the 
Mahal. On 9th February 1922 Brij 
Bhukhan and Badri put in an objection 
that, out of the share claimed bv the 
applicants for partition, a certain share 
really belonged to them anci not to the 
applicant Bhagwan Dut and another 
party to the application Dudh Nath. 
The hearing of the objection was ad« 
journed on iotl: February and on 28th 
February the Assistant Collector record¬ 
ed the statement ot the objector. On 
that date he dismissed the objection after 
making the following observation: "The 
objeetor admitted before me the above 
statement that the mutation was made 
over a year ago, then said, be did not 
know, again said, became to knjw 01 the 
mutation tiiee months ago. A perusal of 
the copy of the khewat filed by the 
applicant which is on the file shows that 
mutation was effected by order of the 
28th September 1920. This objection 
apparently is simply to delay the parti¬ 
tion proceedings. If the applicant wants 
to fight out a regular suit in the Civil 
Court he is at liberty to do so. Until the 
entries in the khewat are changed by 
order of 3 competent Court the 
partition proceedings should continue. 
The objector had plenty of time 
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to file a suit, but he did not do so. 
The objection is rejected." The objector 
went in appeal to the Civil Court, treat¬ 
ing the order of the Assistant Collector 
as an order under section m (3) of 
the Hand Revenue Act. The learned 
District Judge was of opinion, as any other 
Court would have been, that the enquiry 
made by the Assistant Collector was 
unsatisfactory and directed the Assistant 
Collector to remit 3 finding after proper 
inquiry. I am told such a finding has 
now been remitted and the appeal is 
peading in the Court of the District 
Judge. The oraer of the District Judge 
w3S passed under O. XLI, r. 25 from 
which no appeal lay to this Court, so 
the applicants w'ere entitled to apply in 
revision under section 115 of the Code of 
Civil Procedure. 

It is argued here that the District 
Cojrt had no juris licicion because the 
Assistant Collector had not proceeded 
under section m (c) when he dismissed 
the objection. I have considered the 
arguments of the applicant’s learned 
Counsel, but have come to the conclusion 
that the Assistant Collector did take 
proceedings u nder sectiun n 1 (c). The case 
is similar to the one reported as Guthal 
Chaudhrt v. Jogi Chaudhn (1) which was a 
Bench decision. What happened there 
may be summed up in the words of the 
learned Judge who del vered the judg¬ 
ment : ‘Tpon the respondent applying 
for partition the present appellants filed 
an objectioi laying clrim to an 8-pie 
share out of the 5-anna 4-pie share which 
the respondent had sought to convert 
into a separate mahal. The Assistant 
Collector who was entrusted with the 
partition proceedings upon receiving this 
objection passed upon it an order of a 
singular nature. He in that order set out 
that in his opinion this objection does 
not relate to a question of proprietary 
title, but is really meant tc defeat par¬ 
tition ana after making this declaration 
about the nature of the objection he 
directed that the objection and other 
partition papeis be forwarded to the 
Collector." On these facts the learned 
Judges came to the conclusion that the 

(0 3 A. *<• J«* Aj W| N; (1906) 339J 


order must be taken to be a rejection of the 
objection raised by the appellants, and so 
it was a decree passed upon the oljection 
before the Assistant Collector and as 
such open to appeal t 0 the District 
Judge. This appears to me to be a rea- 
S)nable view to take of the defective 
proceedings of the Assistart Collector in 
the present case. When such an objection 
is filed tl ere are only three courses open 
to the Assistant Collector to decline 
tc grant the application for partition 
until the question in dispute has been 
determined by a competent Court, to 
require any party to the case t; insti¬ 
tute a suit in the Civil Court or to 
proceed t 0 inquire into the merits of 
the objection. It is clear that the 
Assistant Collector went on with the 
partition proceeding, so he could not 
have dismissed the application for 
partition nor did he require any party 
to institute a suit in the Civil Court. 
He could have o n iy adopted the third 
course open to him and proceeded to 
inquiieinto the merits of the objection. 
The defective and perfunctory nature of the 
irquiry cannot take the matter out 
of the jurisdiction of the Civil Appel¬ 
late Court. The appellant’s learned 
Counsel referred to the case reported as 
Mohammad Shahamat Khan v. A zizunmssa 
(2), but in that casethe Assistant Collector 
had given an opinion that the matter in 
dispute as to title had rlready been determin¬ 
ed by a Court of competent jurisdiction 
This w r as the reason f^r the distinction 
between that reported case and the case 
reported as Thakur Baldeo Bakhsh v. 
T/iakur Balbhadr Singh (3). The working of 
mind of he First Court is not direct but 
some of the reasons in its order quoted 
above tar- those against the objector’s title. 
Those reasons ar e that the name of the 
applicant for partition was entered 
in the khewat, that the objection of 
the defendant was only aimed at delay¬ 
ing partition proceedirgs, and that the 
objector had let long and valuable time 
pass by without suing in the Civil Court. 
Unless the First Court had some intention 
or holding that the objector had no title 

(2I 7 O. C. 161. 

4 ) 6 Q , C i 373, 



INDIAN CASES, 


57 70 

HIRA SINGH V. MADIIO. 

to t]ie properly claimed by him no 
cause would arise for his underlining 
these facts. 

s a Co rt of first appeal I would have 
considered it the better course to remand 
the suit under O. XU, r. 23, but at 
the present stage of the proceedings I do 
not think it desirable to make any altera¬ 
tion in the order passed by the District 
3 udge. 

I dismiss this application with costs. 

Application dismissed. 

M. D. J. & N. H. 


LAHORE HIGH COURT. 

Miscellaneous Second Civiu Afpeal 

No. 2004 of 1922. 

(Civil Miscelianeous No. 540 of 1922.) 

February 20, 1923. 

Present :— Mr. Justice Martineau. 

HIRA SINGH— Decree-Holder— 

Appellant 

versus 

MADHO, minor, through HUSSAIN 

KRAN— JUDGME NT-DEBTOR— 

Respondent. 

Execution of decree —Decree satisfied by temporary 
alienation of judgment-dbtor’s land — Executing 
Court, power of, to modify terms of alienation. 

A money-decree was fully satisfied by the 
grant of a lease for 20 years to the decree-holder 
of some land belonging to the judgment-debtor 
and the case was sent to the record-room. Some 
years afterwards, the Executing Court, on the appli¬ 
cation of the judgment-debtor, cancelled the re¬ 
maining portion of the lease and directed that 
possession of the land be restored to the judgment- 
debtor on his paying to the decree-holder a cer¬ 
tain sum of money which was found on calculation 
to be due to the decree-holder 1 

Held, that the Executing Court had become 
functus officio as soon as the decree was fully 
satisfied by the grant of the lease, and was not, 
therefore, competent subsequently to reduce the 
term of the lease which had been given in full 
satisfaction of che decree. 

Madho Prasad v. Mahtab Chand, 8 Ind. Cas. 
410, relied on, 

Miscellaneous second appeal from an 

order of the District Judge. Amritsar, 

dated the 19th July 1922, affirming that 

of the Munsif, First Class, AmriUai, dated 

the 31st May 1922. 

Lala Guran Ditta, for the Appellant. 

• • * ' 
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JUDGMENT. — A money-decree ' was f 

satisfied in 1(12 by a temporary alienation 
to the decree-holder of some land 
belonging to Ihe judgment-oebtoT. A • 
rubakar dated the 19th June 1912 from 
the Court to the Settlement Officer shows 
that the Court approved of the proposal 
of the Tahsildar for giving the land on 
lease to the decree-holder for 2*.- years. 
The decree-holder was accordingly put 
in possession end on ihe 2nd October 
19 12 the Court ordered that the case' 
should be sent to the record-room, the 
decree having been fully satisfied. 

The Executing Court has now, on the. 
application of the judgment-debtor, ordered 
that the lease be cancelled, and the 
possession of the land restored to the 
judgment-debt01 cn his paying Rs. 433-6-0 
which is the balance found, on calculation, 
to be uue to the decree-holder. That 
order hrs been upheld by the District 
Judge, and the plaintiff lias filed e 
second appeal, contencing that when the 
decree had been fully satisfied by the 
leasing of the land .for 20 years to the ' 
decree-holdey the En ecu ting Court became 
functus officio and was not competent to ; 
or del that the land should be given, 
back to the judgment-debtor before the 
expiry of the period of the lease. This 
contention is, in my opinion, correct. 
Counsel for the appellant has cited 
Madho Prasad v. Mahtab Chand (r) in 
wluch it was held that where a portion 
of thepropert given on lease in execution 
of the decree of a Civil Court Laa passed 
out of the possession of the lessee, the 
Executing Court laving become functus 
officio v hen the lease was given, had no 
jurisdiction to authorize the g : ant of a 
fresh Rase or to extend the term of the 
original lease. Similarly, in the present 
case it must be held that the Court was 
not competent to reduce the term of 
the lease which was given in full 
satisfaction of the aeciee, in 1912. \)j 

I accordingly accept this appeal, set 
aside the orde*s of the Courts below, and 


dismiss the ud r e ni-cebtor*s application. 
Tl.e Jespondent wi 1 pay the appellant's 
costs throughout. g \ £ f 

Z. K. V * 

Appeal'accepted. 

( 1 ) 9 Iadi Cu.- 411 ; j . ’> 5 4 ) 
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PATNA HIGH COURT. the accounts. The defendants have appeal- 

Stamp ReffrEnce. ed to t his Court against this part ol Hie 

Second Civil Appeal No. of 1923. decree of tie Court below. 

August 14, 1923. The plaintiffs valued the relied as to 

Present /—Justice Sir Jwala Prasad, Kt. accounts at Rs. 1.159-9-6. This wa s the 
KUTDIP SAHAY and others— valuation also put in the memorand um o 

Defendants—Appellants appeal filed by the plaintiffs in the Court 

versus below, The plaintiffs pal' a Court-fee of 


HARIHAR PRaSAD JHA and others 
— Plaintiffs—Respondents. 
Court-Fees Act (V 11 of 1870), s. 7 (iv) (f)— 
Suit for accounts —Appeal by defendant — Valu¬ 
ation of appeal. 

In an appeal against a preliminary decree for 
accounts where the defendant-appellant does not 
deny his liability to render accounts but wants 
certain restrictions to be placed upon the power 
of the plaintiff to take accounts from him, he 
is free to put his own valuation on the memo¬ 
randum of appeal and is not bound by the valu¬ 
ation of the plaintiff in the plaint, particularly 
when it is difficult to assess the relief sought by 
the defendant-appellant in appeal, [p. 872, col. 2.] 

Messrs. Shiva Saran Lai, ShtVeshwar 
Dayal, Raghunandan Prasad and Adilya 
Naratn Lall,ior the Ai pellants. 

JUDGMENT.—This is a relerence to me 
as a Taxing Jud e under the Court-Fees 

Ac 1 - ' 

The po’i.t raised is not free from diffi¬ 
culty and I was inclined to refer it 
to al.rger Bench. I, however, under¬ 
stand from the decision of the learned 
Cnief Justice, dated the 9th Febiuary 
1918, following the case Khachera v. 
Kharag Singh (1), and also ascertained from 
the learned Chief Justice that tl eie is no 
power to refer. Therefore, I must deal 
with the question myself. 

The question for determiuati n is, what 
Court-fee is payable upon tie memoian- 
dum cf appeal filed by tin* defendant. 
The reliefs in the plaii.t were for posses¬ 
sion and accounts. The Trial Court 
dismissed the suit for cancellation of 
the lease and recovery of khas posses¬ 
sion, but it decreed the suit for 
accounts for 1322 and 1323. In its 
judgment the Court observed that the 
plaintiffs were not entitled to control or 
criticise the accounts. Against the decree 
the plaintiffs appealed to the Court below. 
The lower Appellate Court modified the 
decree of the Trial Court by giving to the 
plaintiffs a right to examine and criticise 


Rs. 85 in both the Courts be!ow ; 

The defendants in tl e appeal in this 
CouTt paid a Court-fee of Rs. 10 only. 
Upon *he objection by tie Stamp Re¬ 
porter it is now conceded by the appel¬ 
lants that they have to pay an ad valorem 
Court-fee, but they want to amend the 
valuation of the appeal by fixing 
Rs. 200 instead of Rs. 1,159 °dd, the 
valuation given in the plaint and in the 
memorandum of appeal filed in Hie Court 
below by the plaintiffs. The quest on is 
wh ti er the appellants can be allowed to 
put t! eir own valuation upon the relief 
sought in the memorant am of appeal. 

The appe lants rely upon section 7, 
clause (iv), sub-clause {]) of the Court-Fees 
Act which says “In suits ior accounts" 
the amount of fee payable is 
“according to the amount at which the 
relief sought is valued in the plaint or me¬ 
morandum of appeal," and “in all such 
suits the plaintiff shall state the amount 
at which he values the relief sought." 

I have carefully considered the report of 
the Stamp Reporter and that of the Tax¬ 
ing Officer and the authorities referred 
to. 

Barring the decisions upon suits for 
mesne profits and accounts based on part¬ 
nership, etc., two cases appear to be 
nearer the case in band : Srinivasa- 
charlu v. Perindevamma (2), Kanhaiya 
Lai v. Seth Ram Samp (3). The for¬ 
mer is a hull Bench decision of the 
Madras High Court. In that case the 
plaintiff had obtained a preliminary 
decree for account. The defendant ap¬ 
pealed against that decree and it was 
held that the defendant was bound by 
the valuation in the plaint and was not 


(2) 33 Ind. Cas. 602; 39 M. 725; 30 M. I4. J. 
402. 

(3) 66 Ind. Cas. 84x1 44 Ai 542* 20 A. L J ; 1 

416; 4 V; f-b- R- (A.) 99t (19W) AiliKt (A ) 


(7) 7 Infe Cm, ji 7 As Id J? 842; 3? A: 20; 
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at liberty to make a fresh valuation for 
the purpose of his appeal. No reason 1 as 
been assi.uued in that case, and in fact 
the judgment does not discuss the point. 
Walks, C. J., merely says—‘‘We are not 
prepared to differ from the decisions in 
Samiya Mavail v. Minanmal (4; and 
Ban war i Lai v. Sheo Sankar Misser (5)." 
The former is a case of a suit brought 
for declaring a sale-deed invalid on cer¬ 
tain grounds stated by tie plaintiff. 
The value of the suit was Rs. 2,000, 
the amount mentioned in the deed. 

The plaintiff obtained a decree and the 
defendants preferred a second appeal to 
the High Court. There the value of 
the relief was well known and, there¬ 
fore, the defendant was not allowed to 
modify the value given in the plaint. 
The latter is a case of recovery of pos¬ 
session with mesne profits. The 

plaintiff obtained a decree for posses¬ 
sion and for mesne profits claimed 
anterior to the suit. The defendant in 
these circumstances was not allowed to 
modify the valuation given by the plaint¬ 
iff. These cases have no application to 
the present one. 

I11 the Allahabad High Court Mr. Justice 
Piggott, in tffe case of Kanhaiya Lai v. Seth 
Ram Strap (3) considered the aforesaid 
decision of the Madras High Court and 
in a very elaborate judgment allowed 
the defendant in an appeal against a 
preliminary decree to put his own valua¬ 
tion on the memorandum of appeal, hold¬ 
ing that lie was not bound by the valua¬ 
tion of the plaintiff in his plaint. 

The two decisions are not necessarily 
contradictory. The Madras High Court 
decision is against a preliminary decree 
for accounts. In the AHahahad case the 
defendant did not deny bis liability but 
took exception only to the form of the 
decree and contended that it ought to 
have contained a specification of the 
period for which liability to render ac¬ 
counts should extend and an adjudication 
upon the question which the defendant 
had raised as to the period of limita¬ 
tion applicable to a portion of the plaint¬ 
iff’s claim. 

(4) 23 M. 40O{ 10 M. 1 ,. J. 340; 8 Ind. Dec. 

(n. s.) 744. 

(5) 1 lad. Cas, 67#; 13 C. W. N. 8x5. 

I * .• A ' I 
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In the present case the defendant 
do s not dispute the liability to render 
account -, but he wants certain restic- 
tions tn he placed 1 pon the right of 
the plaintiff to take accounts from him. 
It is difficult to assess the relief sought 
by him in the appeal. His relief in 
the appeal is not the same as that of 
the plaintiff in the plaint. The plaint¬ 
iff s relief was a simple one for accounts 
and he must have known the value of 
that relief and, therefore, lie was bound 
to mention it in his plaint for the pur¬ 
pose of levying Court-fee. The defendant’s 
relief, on the other hand, is such as is 
not capable of a correct estimate. He is 
not bound by the valuation put by the 
plaintiff in his plaint. He is, then fore, 
at liberty to fix his own valuation. 

The provision in the Cour-Fees Act re¬ 
ferred to above, [section 7, clause iv (/) 
leaves the appellants free to value the 
relief sought i n the appeal and he is 
bound to pay Court-fees according to the 
amount at which he values the relief 
sought. T. e principle that a party will 
not be allowed to value his relief arbi¬ 
trarily does not arise in the present case 
in view of the very nature of the relief 
sought in the appeal by the defendant. 

Therefore, I hold that the defendant- 
appellant is entitled to value the relief 
at Rs. 200 which he seeks to do and 
the Court-fee payable will be on that 
valuation. 

M. d. j . & n. h. Order accordingly. 


ALLAHABAD HIGH COURT, 

Second Civil, Appeai, No. 276 o* 19^2 

May 16, 1923. 

Present ■— Mr. Justice Daniels. 
SHEO DAN SINGH— Plaintiff— 

Appellant 

versus 

HABIB ULLaH KHAN— Defbndani- 

Resuondent. 

Hindu Law — Alienation—Ancestral property — 
Money payable by successful pre-emptor, whethe 
antecedent debt — Le§ai necessity — Re-purchase q 
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property sold by separated brother — Transaction by 
manager ratified by son — Estoppel. 

Money payable by a successful plaintiff in a 
pre-emption suit is not an antecedent debt for 
the purpose of supporting an alienation of the 
family property. 

Chatarbhuj v. Gobind Ram , 74 Ind. Cas. 571; 
21 A. L. J. 348; 45 A. 407, followed. 

The re-purchase of property sold by a separated 
brother is not a purpose which constitutes legal 
necessity under Hindu Law. 

A transaction by a manager of a Hindu family 
can be ratified by his son so as to estop the 
latter from afterwards disputing it. 

Narayana Aiyar v. Ram Aiyar, 20 Ind. Cas. 
625; 38 M. 396; (1913) M. W. N. 588; 14 M. L. T. 
89; 25 M. L. J. 219, followed. 

If the person entitled to avoid sale of property 
leads the purchaser to believe that the title is 
good, the purchaser is certainly prejudiced if 
the party making representation is allowed to 
resile from it and to attack the purchaser’s title 
after an interval of several >ears. 

Where, therefore, in a mutation proceeding a 
person stated that he had no objection to the 
vendee's name being entered in the records 
against the property sold by his father* 

Held, that the person was estopped from 
challenging the sale. 

Second appeal against a decree of 
the Second Additional District Judge, 

Gorakhpur, dated the 25th of No\ ember 
1921. 

Mr. Gulzari Lai, for the Appellant. 

Mr. Iqbal Ahmad, for the Respondent. 


JUDGMENT. —This was a suit by the 
plaintiff-appellant to recover possession 
of property alienated by his father Jeoraj 
Smgh under two sale-deeds in the years 
1913 and 191b, respectively, on the ground 
that these were transfers without legal 
necessity. The suit has been decreed as 
regards the property covered by the 
first sale-deed ana this property is not 
now in dispute. It has been dismissed 
as regards the property covered by the 
second sale-deed and as to this the 
plaintiff appeals. The dispute relates to 
one single item but this item is by far 
the largest item out of the sale considera¬ 
tion. The sale-deed in question was 
for a sum of Rs. 9,565. Out of this 
Rs. 1,562-14-0 was set off against the 
amount of a previous bond executed by 
Jeoraj Singh on 29th July 1913. The 
principal amount in this bond had 
been Rs. 930 and with interest it had 
amounted up to Rs. 1,562-14.0 at the 

time of sale. The main item i n this bond 

♦* Ks - 93o was a sum of JSs. 800 which 
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Jeoraj Singh had to pay in satisfaction 
of a pre-emption decree which lie had 
obtained tor certain property. It lias 
been recently held by a Bench of tin’s 
Court, overruling a previous decision t 0 
the contrary, that money payable by the 
successful plaintiff in a pre emption suit 
is not antecedent debt lor 1 lie purpose of 
supporting ; n alienation of the family 
property, [<Chatarbhuj v. Goliad Ram (i)J. 
It does not follow from this that the 
payment oi a pre-emption decree might 
not be binding on the family on the 
ground of legal necessity G r benefit to 
the estate. The difficulty in this case- is 
that, both the Courts have found that this 
particular transaction was not a prudent 
transaction for Jeoraj Singh to have en¬ 
tered into; in fact, the Trial Court de¬ 
scribed it as having brought the ruin of 
the family. 1 he lower Appellate Court says 
that the transaction was one which could 
not be financially successful. The learned 
Judge, however, seems to think that there 
was a sort of pious duty on Jeoraj Singh 
to re-acquire tin’s property because it 
originally belonged to two of his separate 
brothers. The i e-purchase of propeity 
sold by a separated brother is not, how¬ 
ever, a purpose which constitutes legal 
necessity under Hindu Law. The deaee, 
therefore, cannot be supported on this 
ground. 

The second ground on which the learned 
Judge has dismissed the suit as regalds 
this sale-deed is, that the transaction was 
subsequently ratified by the present 
plaintiff Sheodan Singh. Mutation was 
apj lied for on this sale-deed and Sheodan 
Singh was examined as a witness. He 
had objected regarding certain other prop¬ 
erty aS w * 1!c * ! n mtation was sought. 
With regard to the propei ty covered by 
this sale-deed he said explicitly he had no 
objection to mutatic n being made and 
further on in his statement he said that 
he had no objection whatever regarding 
the and of this sale-deed. 

It is not denied by the appellant that a 
transaction by the manager can be rati- 
ffed by the son so as to estop the 
latter fr 0 m afterwards disputing it. 


(*) 74 Ini, Cm j 57 U 21 Ai ft J, a4 §, A; 
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Narayana Aiyar v. Ram Aiyar (2) is a 
case in point ana Trevelyan s Hindu 
Haw, Second Edition, pages 306 and 4 »b, 
has also been referred to. The appellant s 
contention is that the plaintiff's represen¬ 
tation did not amount to acquiescence in 
the transaction or create any estoppel 
against him. The Trial Court took the 
view that all that the plaintiff did was 
to consent to mutation of names and that 
he did not say in terms that lie accepted 
the sale. This is a very narrow view 
to take. When the plaintiff stated not 
onlv that he had no objection to muta¬ 
tion but that l e had no objection as 
regards the property covered by this sale- 
deed the purchaser would naturally 
understand him to mean that he accept¬ 
ed the transaction as binding upon him. 
In all j robability the , laintiff at that 
time did so accept it. Haying regar 
the strong feeling which exists -n Indian 
families against losing 1 roperty winch had 

once belonged to the family, the P rob ®’? , ‘ 
lity is that the father and son were alike 
desirous to recover the property for 
which they had got a pre-emption uecree 
But, however that may he, I have no doubt 
that the learned Judge was >n lit in hold 
ing that this was a clear representation 
by the plaintiff that lie accepted the sale- 
deed as a valid transaction binning on 

him. It is urged that the defendant was 
not prejudiced by the representation. 
■With this I cannot agree If the det n 
ant had not been led to believe that the 
plaintiff accepted the sale as a good sale 
he might have taken steps to give up the 
’ oSy and get back his purchase-money 
and so l-.ave saved the expenses and 
worry of the present litigation, which has 

lasted for over three years. If the person 
entitled to avoid sale of Ptopety 
leads the purchaser to believe that his 
title is good, the purchaser is certdnly 

prejudlced if the party making the re 

* a i* „ ]c allowed, to resile troni it 
Ple fTo attack the purchaser's title after 
rintervol oV severa P l years. I. therefore, 
«gree with the Court below that the 
plaintiff is estopped from disputing the 
defendant’s title under this sale-deed. I 

N. 


(2) 20 I ml. Cm. 625; 3 8 M.396; ( 1913 ) M. W. 

588; iq M.I<.r 8<r, 25 M. h. ) ■ 219- 

»’ ► * kjl 
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accordingly dismiss the appeal with costs 
including fees in this Court on the higher, 
scale. 

k. s. d. & m. A. A. Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER'S 

COURT. 

Second Civil Appeal No. 485 of 1922. 

August 11, 1923. 

Present; —Mi. Hallifix, A. J.C. 

KARU —Plaintiff—Appellant 

versus 

P AN DI A— Defendant — Respondent. 

Transfer of Properly Act (IV of 1882), s. 52 
—Civil Procedure Code ( Act V 0/1908), Sch. Ill , 
r . 11— Leases pendente lite, validity of — Test. 

Under section 52 of the Transfer of Property 
Act and rule n of the Third Schedule to the Civil 
Procedure Code leases pendente lite cannot be 
avoided if the granting of them was an ordinary 
and reasonable incident of interim beneficial en¬ 
joyment, i.e., if it can be shown that they are of 
such a nature that the lessor would have granted 
them even if he had known that he was to con¬ 
tinue indefinitely as the owner of the property. 

fp 875, col. I.) . 

Sri Gajapati Radhikapatla Mahadevi Garu v. 

Sri Gajapati Radhamani Mahadevi Garu , 7 M. 96; 
2 Ind. Dec. (n. s.) 652, followed. 

Appeal from the decree of the District 
Judge, Bhandara, in Civil Appeal No. 9 
of 1922, dated the 12th August 1922. 

Messrs. A - . G. Bose and P. A. Pandit, for 

the Appellant. 

Mr. M. Gupta, for the Respondent. 

JUDGMENT.—The plaintiff in this suit 
seeks to avoid two occupancy tenancies 
created in his village of Khutsaori by a 
previous Lambardar Surjilal on the 2 nd 
of Bebruary 1917 aud the 2 nd of March 
1018 The village had been attached 
under a money-decree and was m the 
hands of the Collector for sale and there 
was also a mortgage suit pending in res¬ 
pect of it on both these dates. An eight- 
anna share of the village, which included 
the four-ami- share belonging to Surji¬ 
lal was sold by the Collector under the 
money-decree on the 20th of August 1917, 
that is to say, after the creation of the 
first of these two tenancies and before 
the creation of the second and purchased 
ty Bakaratu, brother of the plaintiff. 05 

final decree tor sale passed on the *4tjj 
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of December 1918 !n the mortgage suit a 
twelve-anna share, which also included 
Surjilal's four-anna share, was sold on 
the 15th of January 1920 and purchased 
by the plaintiff Karu. The plaintiff's 
contention is that both leases are vo^a 
because they were granted during tie 
pendency of the mortgage suit and also 
while the property was under attachment 
and in the hands of the Collector, and 
that the second is further void because on 
the date on which it was granted Surji- 
lal had ceased to be a co-sharer in tie 
village and, therefore, had also ceased to 
be Lambardar, although his name was not 
acturlly removed till the 8th of March 
1920. 

(2) In regard to the plea based on sec¬ 
tion 52 of the Transfer of Property Act 
and rule IJ of the Third Schedule of the 
Civil Procedure Code the law is perfectly 
clear; the leases cannot be avoided if the 
granting of them w r as, in the words used in 
Sri Gajapati Radhikapatta Mahadevi Goru 
v. Sri Gajapali Radhamani Mahadevi Garu 
(1), an “ordinary and reasonable incident 
of interim beneficial enjoyment/’ that is 
to say, if it can be shown tl at they are of 
such a nature that the lessor would have 
granted them even if he had known that 
he was to continue indefinitely as the owner 
oflhe property. That the leases were not 
of that nature has been only formal!}' but 
never seriously rsserted by tie plaintiff. 
The fields leased were waste laud and the 
new tenant was the kotwar of the village, 
a person not connected in ary way excelt 
his office witf the malguzar. 

(3) The other plea, that the second 
tenancy Is also void because on the date 
on which it was created Surjilal W'as 
not an owner at all but merely a tres¬ 
passer, has to be decided on the same 
issue of fact, as was very clearly laid 
down by the Calcutta High Court in Binad 
Lai Pakrashi v. Kalu Pramanik.{2) ard also 
Peary Mohan Mondcl v. Radhika Mohan 
Uazra (3), Jonah Alt v. Raklbuddin (4; and 
Krishna Nath v. Muhammad Wafiz '5). 


Another matter which would defeat this 
pita is tl at, even on the date on which 
the second tenancy was created, Surjilal 
was still the agent of the proprietaiy 
body of which at least one of his brothers 
was still a member. The appeal is dis¬ 
missed and the appellant must pay all 
the costs. 

Appeal distnissed. 

G. R. D. 


) 


(1) 7 M. 96; 2 Ind. Dec. (n. s.) 652. 

(2) 20 C. 708; 10 Ind. Dec. (n. s.) 477. 

(3) 8C.W. N. 313. 

(4) 9 C. W. N. 571J 1 C. h. J. 303. 

(5) 31 In<J. Caa. 7891 21 C. W. N..93; 23 C. L. 
.563. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Rent Appeai, No. 6 of 1023, 
September 12, 1923. 

Present: —Mr. Dalai, J. C. 

PARMFSHUR LAL— Defendant 

—ArPEU,ANT 
versus 

Musammat RUKM.IN and anotber — 
Plaint ifps—Respondents. 

Oudh Rent Act (XX 11 of 1886), s. 127— Tres¬ 
passer — Ejectment—Jurisdiction of Revenue Courts. 

Section 127 of the Oudh Rent Act was enacted 
to provide for the case of a trespasser and to pre¬ 
vent such a case going out of the jurisdiction of the 
Revenue Courts. Under clause (2) of section 127 
a Court is bound to pass a dercee for ejectment, 
if such an application is made by the plaintiff 
when the Court passes a decree for arrears of rent 
against the trespasser. 

Appeal against the judgment and decree 
of the District Judge, Fyzabad. oated 
nth November 1922, upholding that of 
the Assistant Collector, 1st Class, Sultan- 
pur, dated the 19th June 1922. 

Dr. J. N. Mtsra, for the Appellant. 

Rai N . N. Ghoshal Bahadur, for the 
Respondents. 

JUDGMENT.— The plaintiff sued the 

defendant for lecovery of rent and eject¬ 
ment under section 127 of the Oudh Rent 
Act, and the suit for both reliefs was 
decreed, first by the Assistant Collector 
and then in appeal by the learned District 
Judge of Fyzabad. This is a second 
appeal by the defendant. 

The plaintiffs are themselves under- 

proprietors of the ylvt lo suit the 
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defendant is entered in the village record 
as a tenant without settlement of rent. 
The argument in this Court was that the 
case of the defendant is not covered by 
section 127, Oudh Rent Act. It was fiist 
argued that he holds as a muafidar (a 
grantee). The only evidence in support 
of this claim is a copy of the plaint dated 
22nd December 1913, filed by the plaint¬ 
iffs to get rent assessed on the plot in 
suit u nder section 107 (A). In that suit 
it was held by the Assistant Collector that 
the provisions of section 107 (A) apply 
only to the proprietor of a Mahal or a 
part of a mahal, and not to the plaintiffs 
who are only under-proprietors of a 
definite area of land. This uescription of 
the defendant’s holding as “Muafi blla 
lagan*’ was used by the plaintiff to con¬ 
vey the inea of non-payment of rent and 
was not an admission of a grant which 
did not exist. There can be no adverse 
possession by non-payment of rent, 
because the plaintiff is under-proprietor, 
who has been paying the revenue, and the 
defendant cultivator had never set up 

any adverse title prior to 1913, the date 
of the litigation already referred to. The 
position taken up by the defendant’s 
Counsel was that the defendant was either 
a trespasser in which case the plaintiffs 
ought to go to a Civil Court, or a tenant 
whose rent may be assessed undei section 
32 (B). Section 127 was enacted to pio- 
videfor the case of a trespasser and to 
prevent such a case going out of the 
jurisdiction of the Revenue Couits. It 
appears that^ the defendant is willing 
enough now to pay lent and escape 
ejectment. His present condition is, 
however, due to his contumacy in 
holding land without payment of rent 
and deserves no sympathy, though after 
holding for a number of year* he is 
being turned out of the land. I see 
no reason to disagree witk the findings of 
the two lower Courts that the defend¬ 
ant is a person who is retaining pos¬ 
session of the land without being 
entitled to such possession. He c 0 mes 
within the provisions of section 127 of 
the Oudh Rent Act. Under clause (2) 
of that section a Court is bound to 
pass a decree for ejectment it such an 
application is made by the plaintiff when 
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the Court passes a decree for arrears of 
rent. 

As regards ground No. 5 the Court of 
first instance had jurisdiction. As I have 
pointed out, the cases of a trespasser can 
also be treated under section 127 in the 
Revenue Court. 

The plea of res judicata was not argued 
befoie me. 

I dismiss this appeal with costs. 
m. d. j. &n\ h. Appeal dismissed. 


MADRAS HIGH COURT 

Civil, Revision Petition No. 584 of 1923. 

August 10,1923. 

Present: —Mr. Justice Spencer and 
Mr. Justice Devadoss. 
PREMCHAND TNDOJI—2 nd Counter- 
Petitioner—Petitioner 

versus 

SOEETI GOPALAPPA—Petitioner— 

Respondent. 

Provincial Insolvency Art ( V of 1920), s. 3— 
Creditor's petition—Transfer by District Court 
to Sub-Court — Jurisdiction. 

Under section 3 of the Provincial Insolvency 
Act the District Court is the only Court having 
jurisdiction to deal with creditors’ petitions, in the 
absence of any Notification of the Local Govern¬ 
ment investing Subordinate Courts with juris¬ 
diction over this class of cases. An order, therefore, 
of the District Court transferring such a 
petition to a Sub-Court for disposal is ultra vires. 

Petition under section 115 of Act V of 
1908 and section 107 of the Government 
of India Act, praying the High Court t c 
revise the order of the Court of the Sub¬ 
ordinate Judge of Bellary, in I. A. No. 85 (a) 
of 1920 iD I. A. No. 290 of 19*8 in I. P. 
Nc. 9 of 1914, on the file of the District 

Court of Bellary. 

Mr. T. M. Krtshnasuamy Ayyar, for the 
Petitioi er. 

Mr. L. A. Govindaraghava Ayyar, for the 

Respondent. 

JUDGMENT.— Under section 3 of the 
Provincial Insolvency Act, the District 
Court is the only Court having jurisdiction 
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to deal with creditors' petitions, in the 
absence of any Notification of the Local 
Government investing Subordinate 
Courts with jurisdiction over this class of 
casts. The District Judge’s order trans¬ 
ferring the petition to the Sub-Cmrt for 
disposal was, therefore, ultra vires. We set 
it aside together with the Sub-Judge’s 
order and direct the District Judge to 
take the case on his file and dispose ol 
it according to law. 

As the objection to jurisdiction was 
not pressed till the want of jurisdiction 
was noticed by this Bench and as this 
petition was put in 2J years after the 
date of the oroer, while excusing the delay 
on account >f the petitioner having through 
incorrect advice mistaken his remedy, we 
direct that each party bear his own costs 
in this petition. 

n. v. Appeal allowed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 2221 or 1922. 

March 9, 1923. 

Present:— Mr. Justice Abdul Raoof. 
RAHMAT ALI— Plaintiff—Appellant 

versus 

SHADI RAM and others—Defendants 

—Respondents. 

Mortgage—Prior and subsequent mortgagees —. 
Subsequent mortgagee, whether can question 
Prior mortgage. 

It is not open to a subsequent mortgagee who 
takes his mortgage with notice of a prior mortgage 
to question the prior mortgage on the ground 
that certain terms contained in it operate as a 
clog on the equity of redemption, [p. 878, col. 2.] 
Aziz Khan v. Duni Chand, 20 Ind. Cas. 812; 
305 P. L. R. 1913; 195 P. W. R. 1913, followed. 

Second appeal from a decree of the Dis¬ 
trict Judge, Gurdaspur at Dalhousie, dated 
the 21 st June i'922, reversing that ot the 
Mansif, First Class, Batala, dated the i^t'i 
June 1921. 

Lala Faqir Chand, for the Appellant. 
Bukhs'ai Sohan Lai, R. B., tor the Re¬ 
spondeat. 

JUDGMENT.— This second appeal has 

arisen out of a declaratory suit under 
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the following circumstances One Allah 
Ditta mortgaged house No. 38 to Rahmat 
Ali on the 17th oi April 1916 for j 
periol of five years with possession. The 
house was already under mortgage to 
other mortgagees who were in possession 
thereof. Tire mortgagor undertook to re¬ 
deem the previous mortgages and to place 
it in possession of Rahmat Ali after do¬ 
ing so. Until delivery of possession, interest 
was t) run at the rate of Rs. 2-2-0 per 
cent, pe; mensem with six monthly rests. 
On the 31st o. July 1916 Allah Ditto 
mortgaged the same house to one Gangu 
Mai. the father of Ralia Ram and Shadi 
Ram, for Rs. 500. On the 10th of No¬ 
vember 1919 Ralia Ram ana Shadi Ram 
obtained a decree ler sale against the 
mortgagor Allah Ditta alone without im¬ 
pleading Rahmat Ali. In execution of 
their decree Ralia Ram and Shadi Ram 
attache l the house anl applied for its 
sale. Thereupon Rahmat Ali and Ata 
Muhammad objected to the attachment 
and the latter pleaded that he was in 
p jss?ssion of the house under a previous 
mortgage. The Court allowed the ob¬ 
jection so far as to order the sale of the 
house subject to th»j lien of the objectors, 
but held that the term 0 t five years be¬ 
fore which the redemption was not to 
take place under the terms of the mort¬ 
gage of the 17th of April 1916 was not 
to bi binding on the execution purchaser. 
Rahmat Ali thereupon brought the present 
suit for a declaration that all the con¬ 
ditions entered in the mortgage in liis 
favour including the term of five years 
should bi declared to be binding on 
the would-be execution-purchaser. In 
this suit Allah Ditta, the mortgagor, and 
Ralia Ram and Shadi Ram, the decree- 
hdders, were impleaded as oefendants. 
Allah Ditta admitted the claim, while 
Ralia Ram, though admitting the notice 
of Ruhmit All s previous mortgage, re¬ 
sisted the suit pleading that the term of 
five years being .onerous should uot be 
hell to be binding on him or the would- 
be e<e:ution-purchaser. The main ground 
urged by him was that the term ot five 
years operated as a clog upon the equity 
of redemption and should not be enforced. 
Tne Trial Court decreed the suit, but 
the lower Appellate Court, after referring 
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to a number of previous mortgages in 
favour of Gauhor Adi an 1 Ata Muhammad, 
brothers of the plaintiff Rah mat All, held 
that the bargain obtained by Rahmat Ali 
was an u ic.mscionable bargain and the 
conditions as to payment of interest 
before actual delivery of possession to 
the plaintiff under his mortgage dated the 
17!h of April 1916 and as to deliv. iv of 
possession after redeeming the previous 
mortgage operate 1 as a clog on ti e equity 
of redemption and dismissed the suit. 
Hence this second appeal. 

Without going into the various trans¬ 
actions ot mortgage which have been dis¬ 
cussed in detail in the judgment of the 
lower Appellate Court the appeal can be 
decided upon a very simple point. It is 
contended by Mr. Faqir Ciand, the learned 
Vakil for the appellant, tlat Ralia Ram 
and Shadi Rim being subsequent mort¬ 
gagees with notice of the previous mort¬ 
gage in favour of the plaintiff are not 
entitled to resist the suit uron the ground 
that the conditions entered in the plaintiff's 
mortg ige operated as a clog and should 
not be enforced- Iu mv opinion there is 
force in this contention. Allah Ditta, the 
mortgagor, himself could not have avoided 
the contract on the mere ground that it 
embodiel an unconscionable ground with¬ 
out proving that the transaction bad 
been brought about by undue influence of 
which there is not an iota of evidence ia 
this case. Much less is it epen to a sub¬ 
sequent mortgagee who with his eyes open 
takes a second mortg: ge in the hope of 
redeeming the previous mortgage on easier 
terms. In the c se of Aztz Khan v. 
Dum Chand (1) a Division Bench of the 
Punjab Chief Court, while dealing with a 
similar question, made the following 

. pertine.it observation: 

“It is exceedingly ooubtful whether 
after acquiring a mortgage which on the 
face of it and as it stood at the time of 
their purchase, contained terms which 
might make redemption practically value¬ 
less to them, they can be permitted to set 
up as their vendor might have done, a 
d?im that the bargain was brought about 
by the exercise of undue influence." 

f 

(1) 20 Ind. Cas; 812; 305 P. L. R. 1913; 195 

. J». W. R. 1913* 


The plaintiffs in the reported case wfer© 
the purchasers of the equ.ty of redemp¬ 
tion and in a suit for redemption objected 
to cert..i;* terms of the mortgage on the 
ground th:.t they were onerous and 
amounted to an unconscionable bargain. 
Tne learned Judges observed that the 
plaintiffs were to be looked upon as 
speculators as the\ were not the original 
mortgagors but had bought the equity of 
redemption on the chance of getting re¬ 
demption on easy terms. In this case 
also the position of Ralia Ram and Shadi 
Ram cannot be said to he a bit better 
than that of a speculator. Without goirg 
int i ti e various matters discussed t> the 
learned Judge of the Court below I hold 
that the subsequent moitgagees have no 
locus standi to question the mortgage .in 
favour of tl e plaintiff on the ground that 
the conditions objected to operate-.as a 
clog on t 1 e equity of redemption. 

I accept the appeal and setting aside 
the decree of the lower Appellate Court, 
restore that of tne Court of first instance 
with costs in all Courts. 

z. e. Appeal accepted. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision Petition No. 74-B 

of 1922, ■ • : 

July I3,i9 2 3. 

Present:— Mr. Kotval, A. J. C. 
GOFAb GANESH— Dependant — : 

Applicant 
versus ■ 

WaLABHDaS SANTUKIRAM—' - 

Plaintiff—Non-applicant. 
Limitation Act (IX 0/1908), s. 5— Ignorance 
of rule of practice—Extension of time. 

I gn orance of a rule of practice of which suffi¬ 
cient notice has been given is no excuse for exten¬ 
sion of time under section 5 of the Limitation Act. 

Revision of on order of the District 
Judge, Amraoti, dated the 27th Januaty 
1922, iu Miscellaneous Civil Appeal No. 33 

of 1921. 
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Mr. Af. D. Khandekar, for the Appli¬ 
cant. 

Mr. P. C. Dutt, for the Non-Applicant. 

ORDE E.—A preliminary objection is 
raised that the applies’ion fur revision 
is delayed a no should not be admitted. 
The application is too late bv 22 a ays. 
The only excuse is that the applicant did 
not know of the change in the perio 1 for 
filing it. The change was ordered in 
April 1921 and was given ample publicity 
before it was brought into force on the 
1st October 1921. The order sought to 
be revised was passed on the 27th January 
1922 an 1 the present application was made 
on the 19th April 1922. 

There was thus ample time for the ap¬ 
plicant to become aware of the change. 
Ignorance of a ru’e of practice of wh’ch 
sufficient notice lias been given is » o 
excuse. The application is dism ssed. No 
order as to costs. 

R - D - Application dismissed. 

PATNA HIGH COURT. 

Second Civil appeal no. 669 or 1922. 

June 29, 1922. 

Present:—Six Dawson Miller, Kr.. Chief 

Justice, and Juslice Sir B. K. Mullick Kv. 

SaGARMaL MARWARI- 
App ellant 
versus 

LACHMISARAN MISIR— Respondent. 

. Limitation Act (IX 0/1908), Sch. I, Art. 156 
— Civil Procedure Code (Act V of 1908), O. XX, 
rr * *» 7 —Judgment signed but not pronounced till 
later date — Limitation, operatiem of. 

Although under Art. 156 of the Limitation 
Act the period of limitation for an appeal begins 
from the date of the decree or order appealed 
from, where a judgment is signed but not pro¬ 
nounced till a later date, limitation begins to 
nin from the date of the pronouncement of the 
judgment, as, in view of the provisions of O XX, 
r. 7, of the Civil Procedure Code, whatever might 
be the date tmon the face of the decree, it must 
be considered as dated on the date of the pro- 
nouncementof the judgment. 

The day on which judgment is pronounced 

w J* lun m * anin 8 of O. XX, r. 7 of the Civil Pro- 
cednre Code is the day on which it is pronounced 
in open Court in accordance with O. XX. r. 1 of 
the Code. 

Messrs. Susil Maihab Mullick and 
Norendra Nath Sen , for the Appellant. 

• Mr. Satya Saran Bose, for the Respond¬ 
ent. r 

__ Mi JUDGMENT. 

Miller, C. J.— Th’s is a question of 


limitation. This case was heard before 
the lea ne l District Ju ige of Bhagalpur 
on ihe otli Jan ary 1922. On the 8th 
Januray after tiie hearing the learned 
Judge left Bha alpur for Dumka to hold 
Sessions there. On the 17th January he 
appears to have written a judgment anl 
signed it but this was not communic ted 
to anybody and certainly not delivered 
in open Court ,js provided by O. XX, 
r. i. On the 4th Febru ry he relumed 

to Bhagalpur and on the 10th February 
a decree was prepare.! after the sig¬ 
natures of the Pleaoers on each side 
had been taken, Nobody apparently 
knew* anything about the judgment hav- 
i .g been written or signed by the learn¬ 
ed Judge until the 10th February and 
in fact, as the learned District Judge 
himself says, there was no delivery of 
judgmeLt in Bhagalpur l efore that date; 
nor does it appear that there was any 
delivery of judgment anywhere else. 
The appeal in this case was filed on 
the 18th May and the question arises 
whether that was within the 90 days 
prescribed by Art. 156 of the Limi¬ 
tation Act for an appeal to the High 
Court. The rules provide in terms that 
judgment shall be pronounced in open 
Court either immediately after the case 
has been heard or on some future aate 
of which due notice shall be given to 
the parties or their Pleaders. It is con¬ 
tended by the respondents that the 
judgment having been written by the 
learned Judge and signed on the 17th 
January, although it was not pronoun¬ 
ced on that date, the limitation period 
runs from that day. I am entirely 
unable to accept this view. There was 
in fact no judgment delivered until it 
was pronounced in open Court accord¬ 
ing to the rules. The decree was pre¬ 
pared on the 10th Febuary and I unaer- 
stana it was dated the 17th January, 
the day upon which the judgment was 
written and signed by the learned 
Judge although not communicated -to 
anybody. Under the Limitation Act the 
period of limitation begins from the 
date of the decree or order appealed 
from and under O. XX, ■ r. 7, 
the decree shall bear date the , oay on 

which the judgment • was pronounced. 
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Therefore, even if the decree was dated 
the 17th January that date in iact was 
altogether wrong because at that time 
no judgment had been pronounced at all 
and whatever the date may be upon the 
face ot the decree it ought to be dated the 
loth February when the judgment was 
pronounced. In these circumstances, it 
seems to me quite clear ihnt the period 
of limitation begins from the 10th 
February. The appeal in fact was filed 
more than 9 '- 1 days after the 10th Febru¬ 
ary but it appears from the report of 
the learned District Judge that an 
application for copies of the judgment 
and decree was made on the 30th 
January although at that time judgment 
had not been pronounced and no decree 
was drawn up, a no on the 21st Febru¬ 
ary, the copies were supplied. There¬ 
fore, the time occupied in obtaining 
copies of the judgment and decree be¬ 
tween the 30th January and tie 21st 
February, ought to be deducted, but as 
the limitation period aid not begin to 
run until the 10th February the period 
between the loth and 21st February 
may be deducted in this case. It would 
follow, Iherefore, deducting these days, 
that the appeal was entered in time. 
For the purposes ot limitation it seems 
to me that it is impossibe to hold, 
having regard to the Statutes, to which 
I have referred, that the date of the 
judgment should be any other than that 
upon which judgment is pronounced in 
Court when the parties know the effect 
of that judgment and whether it would 
be necessary for them to appeal or not. 
There may be cases, I can conceive, 
where the judgment has not been pro¬ 
perly pronounced in open Court, when, 
for example, a Judge dies after having 
written and signed his Judgment or 
there may be other cases in which the 
failure to pronounce judgment in open 
Court may be a mere irregularity which, 
under the provisions of the Cote, is 
not fatal to the validity of the judg¬ 
ment. In the present case, however, 
it seems to me impossible to hold that 
the period of limitation could begin be¬ 
fore in fact the parties _ were aware by 
the pronouncement 

Court, what the judgment in fact was. 
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We are told that in many cases it is 
not the practice to pronounce judgment 
in open Court. If that is so, I can only 
say that it is a direct breach of the 
practice laid down in 0 . XX, r. i, and 
in all cases, in my opinion, that rule ought 
to be complied with. The appellant is 
entitled to his costs of this application 
which has been strenuously opposed bv 
the respondents. 

Mullick, J.-T agree. 

n. h. Application granted. 


LAHORE HIGH COURT. 

Civil, Revision petition No. 331 of 1922. 

December 18, 1922. 

Present: —Mr. Justice LeRossignol. 

AU AHMAD- defendant—Pethioner 

versus 

ABDUL GHaNI and others—Defend¬ 
ants—Respondents. 

Civil Procedure Code ( Act V of 1908), O. V I, 
r. 14— Plaint signed on instructions from 
plaintiff, validity of. 

Where a plaint is signed by a third person on 
instructions from and on behalf of the real and 
ostensible plaintiff, it must be regarded as having 
been signed by a person duly authorised within 
the meaning of O. VI, r. 14 of the Civil Procedure 

Code. . xr 

Petition under section 44 of Act IX of 

1919, Punjab Courts Act, for revision of 

the order 0 f the Munsif, F'irst Class, Batala, 

District Gnrdaspur, dated the 28th March 

1922. 

Mr. Ghulam Rasul, for the Petitioner. 
Cbaudhri Zafrullah Khan, for the Re¬ 
spondents. 

JUDGMENT—I am asked to cake ac¬ 
tion on the revision side because the 
Court below has allowed the plaintiff to 
sign the plaint long after presentation. 

The decision does not affect the merits 
except in tie matter of limitation but 
as it is quite clear that the plaint was 
signed bv a third person on instructions 
from the real and ostensible plaintiff I 
am not prepared to hola that the plaint 
was not signed by a duly authorized 
person, though his authority may have 
been objectionable from the point of view 

of the fisc. 

Dismissed with costs. , 

7 ~ Petition dismissed , 
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ROSA MARIA DAI 0 . JACOB SOUZA 

MADRAS HIGH COURT. 

Appeal against Order No. 34 of 1922. 

November 7, 1922. 

Present: —-Mr, Justice Spencer and Mr. 
Justice Venkat?si bba Rao. 3 

ROSA MARIA BAT and another— 

|D EFE ND ANTS—APPEEEANTSj 

versus 

JACOB SOUZa— Plaintiff — 
Respondent. ^ 

Will—Circumstances of suspicion—Duty of Court 
—Onui of proof. 

Circa instances of suspicion regarding the 'alleg¬ 
ed execution of a Will demand the vigilant care 
and circumspection of a Court in investigating 
the case ^aud examining the evidence in support 
of the Will. Such evidence must remove the 
suspicion and establish affirmatively to the satis¬ 
faction of the Court that the Will put forward 
was the Will of the testator, [p. 883, col. 1.] 

Where the instrument of a Will is inofficious. 
i.s., not consonant to the testator’s natural affec¬ 
tions and moral duties, stringent proof of its 
execution is demanded, [p. 883, col. a.J 

Jagrani Kosr v. Durga Parshad, 2a Iud. Cas. 
103J 36 A. 93; 16 O. C. 386; 12 A. U J. 125; 26 
M. h. J. 153; 15 M. D. T. 125; (1914) M. W. N. 
137: *9 C. E. J. 165; 18 C. W. N. 521; 16 Bom. 
U R. 141; 1 O. h. J. 57; 41 !• A. 76 (P. C.), 
Williams on Executors, 1921, Volume I, page 50, 
relied on. 

There is no inflexible rule as regards the nature 
of the evidence required in any particular circum¬ 
stances, but t ie evidence in favour of a Will pro¬ 
pounded after a long lapse of time must extend 
to dear proof of execution, [p. 884,001. i.J 
Gnanamuthit v. V anahoilpillai Naizn, 17 M. 
379; 6 Ind. Dec. (n. s.) 263, referred to. 

Appeal against a decree of the District 
Court, South Kanara, in Original Suit 
No. 4 of 1921. 

Mr. B. Si tar am Rao, for the Appellants. 
Mr. K. Ramanatha Shenai, for the Re¬ 
spondent. 

JUDGMENT. 

Spenoar, J.—-I nave come to the same 
conclusion as my learned brother that 
betters of Administration should not have 
been grafted on the Will propounded by 

the plaintiff. - • ' 

. . I, 

The delay of 20 years in presenting the 
Will for Probate has not been sufficiently 
explained. It is said to have been handed 


over by the testator to his brother's son, 
the sole legatee. He died in 1902 or 1903 
without taking any action. 

It is not clear in whose custody the Will 
lias been since, but his son, who has been 
granted betters of Administration by the 
District Judge on the present application, 
says that he only came to know of the exist¬ 
ence of the Will three or four years 
ago. 

He adds that some documents were with 
his mother; but she has not been examined 
as a witness to prove proper custody since 
1899, when Exhibit D purports to have 
been prepared. 

I regard it as one si spicious circumstance 
that this Will should have first seen the light 
of day 20 years after Francis Padivala’s 
death on the occasion when the persons 
who would be entitled t) his property, if 
he died intestate, are suing to redeem a 
mortgage executed by him which the 
legatee was instructed in the Will to dis¬ 
charge. Another s 1 spicious circumstanee is 
that of the only twopersons who have come 
forward at this juncture to vouch for the 
genuineness of the Will one is a witress, 
who. having access to the Burial Registers 
of the Parish, is in a position to make the 
date of the Will accord with the known facts 
as to the deceased's death, and the other 
is that w'tness's first cousin ; a th'rd Is that 
when Eetters of A dm nistration of the de¬ 
ceased’s estate were applied for by a creditor 
2i years ago the statement in Exhibit II 
that the deceased had died intestate was 
allowed to go unchallenged by the executor 
and the legatee, and a fourth that they 
both allowed the testator’s disinherited 
widow and children to take possession 
of his moveable property and cattle and 
to discharge, his debts without protest. 

The individuality of the testator’s " shri- 
kata’* or mark on Exhibit a has not been 
established. The mark of the executant 
on Exhibit B looks as if it might have been 
written by the writer of that document. 
That on Exhibit A is in the same ink and 
style as the signature of the witness P. W, 
No . 2 . . 
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As the plaintiff has failed to disperse 
the doubts tnat naturally arise as to the 
authenticity of this unregistered Will, the 
appeal is allowed, the grant of letters is 
revoked and tne suit is dismissed with 
costs here and m the District Court. 

Venkatasubba Kao, J. —The question, to 
be decided is, has the execution cf the 
Will by the testator been proved ? The 
Will is dated tne 7th September 1899 and 
the application fui Probate was made in 
1920. Tne testator did not sign his name 
but made a mark. 01 the three attesting 
witnesses two subscribed the W 111 with their 
marks, and the other wrote his name. 
There is an endorsement at the foot of the 
Will indicating who the writer of it was. 
The testator died 22 days after the date 
of the alleged Will, leaving a widow, two 
sons and one daughter. The sons were 
ol the ages of 20 and 14 or thereabouts, 
and tne daughter was of the age ot about 
nine. Tne Win makes no reference to the tes¬ 
tator's whe anti Children and contains no 
provision in tne*riavoi x. Aimosttne whole 
of tne property was bequeatned to the 
testator's brutner's son Kosano Padivala, 
and tne latter's brotner-in-iaw was appointed 
executor. Of tne tnree attesting witnesses, 
the two who subscribed on tne Will their 
marks are said to have died some years 
ago, though no evidence has been given 
as to when they died. Tne other attesting 
witness and tne scribe have been examined 
in support of the Will. The party pro¬ 
pounding the Will is the son of tne legatee, 
Rosario Padivala abovementioned who died 
about 20 years ago, or about three years 
after the death of the testator. It is m 
evidence that the executor died in 1918 

or x 9 I 9 « 

The grant of Probate is opposed by the 
widow and the surviving son. They con¬ 
tend that there are several su spictou s cir- 
cuinstances and tnat the evidence in support 
of the Will is not sufficient to remove the 
suspicion and to satisfy the Court that the 
Will was in fact executed by the 

testator. 

The proof of execution consists of the 
evidence of the writer of the Will and of the 


surviving attesting witness. The testator 
was living at Permanki and it is admitted 
that both these witnesses were living at 
Mangalore, a place 12 miles from the 
village where the testator was living. Both 
of them are related to the testator, but no 
importance can be attached to this fact 
as they are also related to the person who is 
benefited by the Will, and to the present 
applicant who is the latter's son. The 
evidence does not indicate that they were 
either intimate with the testator or that they 
enjoyed his confidence in any degree and 
there is no explanation as to why tney were 
called from a distant place to assist the testa« 
tor in the making of his Will. The writer, 
while stating that the testator was ill for 
about a year before Ins death adds 
that he visited the testator on the 
single occasion when the Will was 
made. The other witness admits that 
he did not even attend the testator's 
funeral and that, during the testator's 
life time, he went to his house only once, 
that is, a year after the testator's daughter 
was born, and tnat a year after his death 
he went tnere again. His evidence leaves 
the impression that this witness went to 
the testator's house during his life time 
only on two occasions, one of them being 
the date of tne making ot the Wili. It is 
also admitted tnat there were persons 
near tne testator's residence whi could 
have been asked to be present, and it is 
notewortny that the Potaii of the village 
was living within half a mile and that ttie 
Potaii also happened to be the testator's 
landlord. No evidence was fortncoming 
as regards tne curcumstances in winen the 
Vi ill was made or any discussion respecting 
the dispositions, or any draft prepared 
under instructions from the testator. This 
is the only direct evidence to prove the 
execution of the Will. There is no conflict 
of testimony and tbe case has to be decided 
mainly with reference to probabilities. 
The learned District Judge pronounced 
in favour of the Wui and I should have been 
less ready to differ from him if the ques¬ 
tion turned on whether the balance ol evi¬ 
dence was in favour of the W ill or against 
the Will. And I may also add that the 
two witnesses who deposed in regard to the 
execution of the W ill also spoke to ill-feeling 
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between the testator and his wife, to which 
I shall presently advert, and the learned 
District Judge did not cousider them 
worthy of belief respecting the alleged 
misunderstanding and it is clear tnat tne 
District Judge aas not based his conclusion 
on nis estimrte of the worth of the evidence 
of thsee two witnesses. 

Thw circumstances being such as to excite 
the suspicion of the Court, can it be said 
that the evidence i** support of of the instru- 
me it removes the suspicion and establishes 
affirmatively to the satisfactioi of the 
Court tnat the Will put forward was tireWill 
of the testator ? It has been repeatedly 
held that, circumstances of suspicion de¬ 
mand the vigilant care a it d circjinspection 
of tne Court in investigating the case and 
examining the evidence in support of the 
Will. 

In th. first place, the guarantee afforded 
by the testator's signature appearing on 
th^ document does not exist. The testator 
is said to nave made a mark which is letter 
“ Sree " of the Canarese Alp he bet. This 
mark can be easily imitated and no admitted 
marks have been put in evideice for the 
purpose of comparison. I am not to be 
Uucerstoid to say that if any si cli marks 
had been pro duceo they wiuld be of material 
assistance to tne Court or probably a fleet 
its judgment. 

An explanation has been offered for the 
fact tnat the testator disinherited his wife 
and cnildren. Evidence was given to prove 
that tney were not living with him; that 
the wife had filed a criminal complaint 
against the husband for assault some years 
previous to his death, and that consequent 
estrangement accounted fer their separate 
living, but this evidence is vague and 
discrepant. These allegations have been 
denied by the son, the widow and two 
friends of the testator. The learned Dis¬ 
trict Judge remarks: “ There is oral evi¬ 
dence on both sides as to whether the 
defendants were living with braids Pa di¬ 
va la (testator) or not. It is slightly more 
weighty for the defence and probabilities 
are in favour of the defence/* This seems 
a just critidsm of the evidence. The Dis¬ 
trict Judge proceeds to say: “If that 
version is accepted, then the Will must 
be false/* That is to say, the learned 
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Judge is fully alive to the fact that the 
provisions of the Will were unnatural and 
were only consistent with the hypothesis 
that there was a serious misunderst*'n ling 
between the testator and his wife and child¬ 
ren. The District Judge also was inclined 
to the view that on this point the evidence 
and the probabilities were in favour of the 
defence. The only conclusion consistent 

with the learned Judge’s reasoning wwld 
be that the Will was not proved. I would 
like to say another word on this aspect 
01 the case. Granting that the institution 
of a criminal complaint by the wi ( e against 
the husband has been proved, this ma> 
j ccount for there being n) provision in 
favour o f the wife. Iso motive has, 
however, been suggested in regrard to the 
act of the testator so far as his children 
were concerned. Where the instrumeit 
is inofficious, i.e., not consonant to the 
testator's natural aflections and moral 
duties, stringent proof is demanded (See 
Williams on Executors, Edition 1921, Vul. 
I, page 250) Jagrani Koer v. Durga 
Prashad (1). 

The next circumstr nee of suspicion is 
the very long dela> in applying for Probate. 
The testator's property was under mortgage 
at the date of the Will, and the legatee 
was directed to pay the amount due to the 
mortgagee and redeem the properties. The 
legatee, however, took ro steps in this direc¬ 
tion. The defendants filed a suit for re¬ 
demption about 1918, and it is said that, 
at the instance of *he mortgagee, the appli¬ 
cant put forward this Will. So far as the 
mortgage was concerned, if he proved a 
title to the properties in a third party 
the redemption suit was liable to be dis¬ 
missed. Whether the mortgagee was res¬ 
ponsible for the application for Probate 
or not, it is clear that until this suit was 
filed the Will was not brought to the notice 
of the heirs of the testator. The applicant 
first filed an application in 1919, withdrew 
it and filed the present application in 1920. 
There is scarcely any explanation for this 
extraordinary delay. A witness h?s de- 

(1) 22 Ind. Cas. 1031 36 A. 93] x6 O. C. 3861 

12 A. L. J. 1251 26 M. U. J. 1531 15 M. JU T. 1231 
(1914) M. W. N. 137; 19 C. L. J. 165; 18 C. W. N, 

521; 16 Bom. h. K. I4H 1 O. h. J. 571 41 1 , A. 76 
(P. C.). 
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posed that the execu tor wa s short of money, 
and did not, therefore, obtain Probate. The 
reason givtn is incredible, because on the 
plaintiff’s side there is a Is ;> evidence to the 
effect that the net value of the property 
about the time uf the testator's death, 
was only Rs. 60 odd, and it is commoL 
knowledge that the amount required for 
obtainin’ a Probate in respect of an estate 
of so little vilue woe Id be almost trifling. 
Eve: if this excjse should be considered 
sufficient for the non-obtaining of the Pro¬ 
bate, it seems strange that those who were 
directly affected by it were not even in¬ 
formed of it or )f its coateats during this 
long period of time. Tne legatee and his 
representatives acted just as if no such 
Will had been left. Some moveables and 
cattle belonging to the testator were dis¬ 
posed of by the testator’s widow and child¬ 
ren without objection. A creditor to whom 
the testator owed rent applied, about a 
year after the testator’s death, for betters 
of Administration in respect of his estate 
on the basis of intestacy. An ^rcier was 
passed directing grant to the creditor and 
it may be presumed that the application 
was dily published before the order was 
nude. The creiitor, however, did not 
actually obtain the gran 1 : because the testa¬ 
tor's widow paid up the amount due. We 
thus s^e that such assets as existed were 
taken possession of by tb. heirs and the only 
subsisting unsecured debt was also dis¬ 
charged by them, Not only wasthe cmduct 
of the widow aid tne children Cj.-.sisteit 
with the absence of a Will but the conduct, 
though negative in its character on the 
part of the legatee and the executor, lends 
great support in the -:ase of the defendants. 
M/uthuswamy Aiyar, J., observes in Gmm- 
muthu v. VatukoilpillaiNaian (2), that it is 
usual 10 demundanexplanatioi whei there 
is. unreasonable delay in applying for Pro¬ 
bate. There is no inflexible rule as regards 
the nature of the evidence required in any 
particular circumstances, but the evidence 
in favour of a Will, propounded after a long 
lapse of time, must extend to clear proof 
of execu tion. Tnis very case tests the truth 
of the proposition. If this Will had been 
set up soon after the testator's death, it 

(2) 17 M. 3791 « In<i. Dec. (H. •.) 263.4 


would have been more easy to the heirs 
to rebut the evidence regarding the alleged 
ill-feeling between the husband and the wife 
They might then show by evidence easily 
procurable that the writer and the attesta- 
torico ild not have and did not, in fact, come 
to the house of the testator. The widow 
aid h^r son have deposed that the writer 
and the testator were on bad terms. How 
cun an allegation like this be prove! or 
disproved at this distance of time? It 
is said that the two attesting witnescses who 
subscribed their marks on the Will arc dead. 
On the point where they died there is no 
evidence. The opponents may well allege 
that these persons were not alive even at 
the date of the Will. But owing to the 
lapse of time there are matters on which 
no satisfactory evidence can be given. 
By h ; s unreaso table delay, the applicant 
p’acesthe caveator under great disadvant¬ 
age and it is but just that very stringent 
proof should be demanded in support 
of the instrument put forward. 

The q uestion then arises, has the applicant 
removed the sisp'c’on which naturally 
attaches t>a Will prod iced in these c : rcum* 
stinjis? I am e’eariy of the opinion 
he has not. The witnesses whom he has 
exanrued in support of the Will are persons 
of no particular credit and the explanation 
offered in regard to the varans suspicious 
c rc im.tances is far from convincing. 

The learned District J .dge relies on 
these circumstances. Firstly, that a draft 
petition for Probate bearing the date 1899 
was prod iced, which, it was alleged, was 
preps red at the instance of either the 
le 'atee or the executor but was not filed 
in’ Court o;u the ground of expense. A 
Reader who was exanrued for the plaintiff 
has deposed that the draft is in his hand- 
wr ting. The Will was not shown to him 

i n the witness-box and identified by him. 
H- however, deposed that he saw “the 
xrr'i'i ” ail( i i n the circumstances he must 

have maiit that he saw" a Will". This 

evidence doe:, not carry the matter very far. 
E/eu assam'n? that this particular Will 
was then in contemplation of the parties, 
no i aference i* favour of its genuineness 

can be dra wa. It is quite possible that the 
oersoa or persons concerned dropped the 
a u o' ication for validreasons a nd if a spurious 
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Will had been intended to be put forward 
it is not unlikely that the attempt was 
abandoned because they thought better 
of it. It is indeed very difficult to accept 
this circumstance as affirmative proof 
of the execution of the Will. Secondly, 
it is said that the applicant produced in 
Court the documents, which the District 
Judge was satisfied belonged to the testator. 
The title-deeds of all the properties were 
with the mortgagee and the recital in 
Exhibit III, one of the two deeds of mort¬ 
gage executed by the testator in favour 
of the mortgagee, runs thus: “ As I have 
given you the ntulgeni and other original 
documents already along with the mortgage- 
aeee, I have this day further delivered 
the prqjerty to you. ” The documents 
produced in Court have not been shown to 
be so utterly unconnected with the properties 
mortgaged that they could not be among 
the documents handed to the mortgagee. 
If these documents were, as a matter of fact, 
in the possession of the mortgagee the 
probabilities are that the applicant obtained 
them from the mortgagee, who, as already 
observed, has been cliargedby the defendants 
with having instigated the filing of the 
application foT Probate. In any event, 
the legatee and his son, the applicant, being 
the relations of the testator, no inference 
in their favour can be drawn from the mere 
possession of some documents belonging 
to the testator. It is not suggested that 
these documents evidence or create any 
valuable rights and the possession of them 
confers, from a pecuniary point of view 
no advantage. * 

Thirdly, the District Judge seems to 
think that as the legatee did not attempt 
to redeem the mortgage earlier, there was 
no need on his part t 0 have applied for 
Probate. This reason is hardly convi cing. 
If the Will was true, those that had a 
claim upon the testator were completely 
disinherited, ar.d the entire property devolv¬ 
ed upon the legatee, and he would not have 
allowed a valuable document to remain 
unknown, and it is, on the other hand, 
extremely probable that he world have taken 
the earliest opportunity to assert his rights 
under it. 

In the result, I am of the opinion, that 

Idle applicant has failed to discharge 


the onus that lies heavily upon him and that 
the a] peal must be allowed. The suit is 
dismissed with costs here and in the District 
Court. 

v - N - v. Appeal allowed. 


LAHORE HIGH COURT. 

Second Civil, appeal No. 2822 of 1922. 

June 16. 1923. 

Present:— Air. Justice Moti Sagar. 
RAM CH^ND— Defendant-— appellant 

versus 

KAURA and another—Plaintiffs and 
ALLAH BaKHSH —Defendant- 

Respondents. 

Limitation Act [IX of 1908), Sch. 7 , Art. 14 
—Punjab Redemption «•/ Mortgages Act (II oj 
1913b ss - 9. 12— Application for redemption , 
dismissal of—Suit for redemption — Limitation. 

An application by a mortgagor to redeem 
a mortgage under the provisions of the Punjab 
Redemption of Mortgages Act was dismissed by 
the Collector on the ground that the mortgagor 
had lost his right to redeem by the efflux of 
time. The mortgagor then inst tuted a regular 
suit in the Civil Court for redemption of the mort¬ 
gage : 

Held, that the suit was pract cally one under 
section 12 of the Act to set aside the order of the 
Collector and fell within the purview of Art. 
14 of Schedule I to the L mitation Act. fn. 
887, col. 2.1 F 

Second appeal from a decree of the Dis¬ 
trict Judge, Mianwali, dated the 8th Au¬ 
gust 1922, affirming that of the Munsif, 
first Class, Bhakkar, District Mianwali, 
dated ti e 21st March 1922. 

J.ala Jagan Nath, for the Appellant. 

La la Har Gopal, for the Respondents. 

JUDGMENT.- —This appeal ari ses out of 
a sii.it for redemption of certain lands at¬ 
tached to Mebugawala well in Mauza 
Bhakkar in the Mianwali District. The 
property in suit consists of two plots of 
land, one mortgaged in 1827 by means of 
a written document but alleged to have 
been subsequently redeemed and re-mort¬ 
gaged orally in 1878, and the other said 
to have been mortgaged in the year 1903. 
There is no dispute now in respect of the 
mortgage of 12 %anals,6 mafias oi landmade 
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in 1903. and it is admitted before me that 
the suit for redemption, so far as this later 
mortgage is concerned, is within time. 
The dispute 01 ly relates to the first mort¬ 
gage of 1827, and the contention of the 
defendants is that the suit with regard 
to the redemption of this mortgage is 
barred bv limitation. It is contended 
that the mortgage is more than 60 Years 
old and that the plaintiff has no submitting 
rights of redemption in respect of t’.e land 
covered by this mortgage. Thp entries 
in the Settlement Records of 1878 on which 
reliance is placed by the plaintiff, >t is urged, 
do not mean that the original mortgage 
of 1827 came .to an end and that a new 
contract creating a fresh mortgage was 
substituted in its place in 1878. It is 
stated that the original mortgage remained 
intact, but that at about the time of the 
Settlement only certain modifications were 
introduced in its terms which did not, 
however, in any way affect the existence 
of the previous contract itself. It is fur¬ 
ther contended that in 1918 the pre- 
d:cessor-in*title of the present plaintiff 
made an application to the Collector for 
the redemption of this mortgage under the 
Redemption of Mortgages Act (II of 1913), 
but that this application was dismissed 
on the ground that the mortgage was 
more than 60 years old, and that the claim 
as to its redemption wasbarredby limitation. 
It is urged that as no suit was brought 
by the predecessor-in-title of the plaintiff 
within one year from the date of that 
order to establish his rights in respect 
of the mortgage, the present suit is barred 
under Art. 14 of the Indian Limitation 
Act. Both the Courts below have found 
in favour of the plaintiff and have decreed 
the suit in its entirety with costs in both 
Courts against the defendants. The latter 
have now come up in second appeal to this 
Court through Mr. Jag an Nath, and I have 
heard Mr. Hargopal on behalf of the re¬ 
spondents. 

Mr. Jagan Nath's first contention is that 
the Hiding of the learned Judge of the 
Court below on the question of limitation 
is erroneous, and that the Settlement entries 
of 1870 have been entirely misinterpreted 
by him. In my opinion this contention 
has no force and must be overruled. It 
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has not been shown in whet way the entries 
have been m smterpreted, and a reference 

to those entries clearly shows that the 
mortgage of 1878 was an entirely new trans¬ 
action and not a mere continuation of the 
previous mortgage of 1827 with certain 
terms here and there modified. I see no 
reason to differ from the opinion of the 
learned District Judge on this point ard 
hold that the suit i n respect of this mort- 
gage is within time. I am also of opi ; ion 
that the finding of the learned D'strct 
J'idt.e that the previous mortgage of 1827 
dm not remain subsisting and that a fresh 
mortgage was created some time between 
1861 and 1870 is clearly a finding of fact 

which cannot be disturbed in second an- 
peal, 1 

. u £ xt question to be considered is, whr-t 
is the effect rf the proceedings taken under 
the Redemption of Mortgages Act in 1913 
on this suit? It appears that on the nth 
of July 19^3 Allah Bakhsh, the predecessor* 
in-title . of the present plaintiff, made 
an application under Act II 0 f 1913 to the 
Collector claiming redemption of the lard 
in suit on payment yf R S . 45. Not'ce 
was issued to the mortgagees t 0 show cause 
why redemption should not be effected, 
and on their objecting that the mortgage 
was made more than 86 years ago and 
that the applicant did not possess any 
subsisting rights of redemption therein, 
an inquiry was ordered into the age of the 
mortgage in dispute. The Collector even¬ 
tually came to the conclusion that the 
mortgage was made in S a mb at 1884 and 
that, therefore, the claim as to its redemp¬ 
tion wj s barred by limitation. He accord¬ 
ingly dismissed the petition and directed 
the applicant to seek his remedy in a Civil 
Court, if so advised. This application 
was presumably rejected under section 9 
of Act II of 1913. Now, section 12 of that 
Act lays down that ff anv party aggrieved 
by an order made under sections 6, 7, 8, 

9, 10 or 11 of this Act may institute 
a suit to establish his rights in respect 
of the mortgage, but, subject to the result 
of such suit, if any, the order shall be con¬ 
clusive." This section embodies a rule of 
law similar to that which is container' in 
r. 63 of O. XXI of the Civil Procedure Code. 
Under r. 63 of Q. XXI of the Civil Proc*- 
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dure Code the person who is aggrieved 
by an order passed against him is entitled 
to bring a declaratory suit to establish 
the rights which he claims to the property 
in dispute within on- year from the date 
■>f such order, and if no such suit is brought 
within the period prescribed by law, the 
order of the Court allowing or disallowing 
the objection becomes conclusive. In the 
present case no suit was brought by the 
mortgagor or his representstive-in-interest 
within one year from the date of the ad¬ 
verse order passed against him, and it is, 
consequently, contended that this suit, 
which is practically one for setting aside 
that order, is barred under Art. 14 of 
the Indian limitation Act. Articles 11, 
11 A, 12 ard 13 of the Indian limitation 
Act provide a period of limitation for suits 
of a specific nature brought under the Code 
of Civil Procedure, and Art. 14 is a gener¬ 
al residuary Article intended to provide 
a period of limitation for all suits which 
d r not fall within the purview of any of 
those Art’cles. The present suit is clearly 
one for setting aside an order of the Collector 
passed in his official capacity f >r which 
no express provision is made in the Indian 
i/im tat’on Act, and I do not see how it 
can be axgucd that the suit is outside 
the scope of Art. 14. The learned Dis¬ 
trict Judge is of opinion that as no period 
of limitation for a suit of this nature is 
fixed in section 12 of the Redemption 
of Mortgages Act, Art. 14 does not rpply. 
I am unable to agree with this view. Sec¬ 
tion 12 of the Redemption of Mortgages 
Act merely points out the results which 
would ensue if the procedure laid down 
in that section is not followed. In order 
to ascertain the period of limitation for 
such a suit it is necessary that reference 
should be made to the provisions of the 
Indian limitation Act, and the only Arti¬ 
cle in that Act under which the suit 
could fall is Art. 14 which provides a 
period of one year's limitation from the 
date the order complained against is 
passed. 

IS ext, it is argued that it is not a suit 
for setting aside the order passed by the Col¬ 
lector but a suit for redemption, pure and 
simple, and that, therefore, Art. 14 has no 
application to such a suit. I do not think 


that there is any force In this contention. 
Before redemption-'of the mortgage in suit 
can be effected it is necessary that thj 
order passed by the Collector ir 1913 should 
be set aside, and the pi? intiff cannot evade 
the provisions Art. 14 by merely 

saying that he does not expressly ask for 
the setting aside of the order. The Collector, 
after due enquiry, decided against the 
claim of the plaintiffs’ predecessor-in-title 
and the plaintiff is, by reason of the latter, 
being a party to the proceedings before 
the Collector, bound by the order, a.id it 
is necessary for him under section 12 of 
Act. II of 1913 to get rid of that order 
before he can establish liis right to redeem 
the property. 

Lastly, it is argued that pr ceedings 
under Act II of 1913 are summary in their 
nature and that the Act is not intended 
to curtail the period of limitation for 
a suit for redemption which a litigant ordi¬ 
narily' possesses under the Indian Limitati m 
Act; n o doubt, this is so, but this argument 
entirely loses sight of section 12 of the 
Act under which the order is likely' to be- 
omj conclusive, if not duly' contested 
by m±ans of a suit. In mv opinion the 
ord.T of the learned District Judge 
is wrong, and the suit is clearly' barred by- 
Art. 14 of the Inlian Limitation Act 
so far '< s the earlier mortgage of 1827 
is concerned. 

The result is, that I accept the appeal 
and, in modification of the ord*.r of the 
lower Appellate Court, grant plaintiff a 

decree for possession by redemption of 
12 kanals 6 marias of land incorporated 
in mutation Isc. 1509, dated the 31st of 
August 1903, o. payment of Rs. 48 only'. 
The rest o £ the plaintiffs' claim shell stand 
dismissed. Parties shall beer their own 
costo throughout. 

Appeal accepted. 

Z. K. 
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OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision Petition No. 124 of 1923. 

September 18, 1923. 

Present:- Mr. DALAL, J. C. 

FAQIR CHAND— Plaintiff— 

Apflicamt 

versus 

BAIJ NATH and another—Defendants 

—Opposite P 'RTy. 

Contract Act (IX of 1872), s. 74— Bond — 
Enhanced interest on default ■— Stipulation, 
whether penal. 

Where a bond provides for the payment of a 
certain sum with interest at a particular rate, 
and stipulates that on breach of such payment 
interest at a higher rate will be payable, the 
stipulation regarding suvh increased interest is 
by way of penalty within the meaning of sec¬ 
tion 74 of the Contract Act. 

Revision against a decree of the 
Munsif, Fatehpur, Bara Banki, dated the 
19th March 1923. 

Mr. M. P. Asthana, for the Applicant. 
Mr. MoU Lai Saksena, for the Opposite 
Par ty. 

JUDGMENT. —-I see no reason to inter¬ 
fere with the ordei passed by the Comt 
of Small Causes. The bond in favour of 
the plaintiffs stipulated that a certain sum 
was to be paid by the defendant within 
two months and in default of payment 
within the time limited interest was to 
tun at Rs. 3-2-0 per cent, per mensem from 
the date of the execution of the bond. 
The lower Court held the stipulation for 
the payment of interest to be penal and 
directed interest to be calculated at the 
late of 6 per cent, per annum from the 
date of the bund. It is argued here that 
under the Explanation to section 74 of 
the Contract Act a stipulation for 
increased interest from the date of 
default may be a stipulation by way of 
penalty, and as the present is not the 
case of increased interest there was no 
stipulation of a penalty. The present case, 
however, requires no expla nation at all. 
The opening words of section 74 are 
“When a contract has been broken, if a 
sum is named in the contract as tie 
amount to be paid in case of such breach, 
that amount will be by way of penalty.” 
Here the contract was for the payment 
of a certain sum and on breach of such 
payment a sum, that is Interest at a 

certain rate was named to penalize the 
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breach. Clearly the stpulation regard¬ 
ing interest in the bond was by way of 

penalty. 

I shall not interfere with the dis<retion 
exercised by the lower Court. The appli¬ 
cation is dismissed with costs. 

c. a. AppUiation dismissed. 


MADRAS HIGH COURT. 

Civil Revision Petition no. ^23 of 

1922. 

July 18, 1923. 

Present:—^) r. Justice Spencer and Mr. 

Justice Devadoss. 

JOHN JOSEPH BRITO -Defendant— 

—Petitioner 
versus 

Mrs. S. S. BRITO —Plaintiff- 

Respondent. 

Civil Procedure Coce(ActV of igoh), ss. 115, 
151 —Application under s. 151 —Inherent powers 
o f C ourt—Existence of circumsta ces to justify 
review — 1 > terference in revision—High L ourt, 
discretion o f . 

Where a Subordinate miff entertained an ap; li* 
cation under section 151, Civil Prccedvre Code, 
and set {side a prior order <f dismissal of suit 
and where the ord< r on the said pet tion might have 
been passed on review of tie prior order if ti e 
Judge had exercised lis power under the Cl apter 
on review, the High Coirt will rot in revision 
under section ii; of the Civil Procedure Code 
interfere with the order \ r.der section 151, espe¬ 
cially if it is substantially just. 

Petition, under section 115 of Act V of 
1908, and section 107 of the Government 
of India Act, praying the High Court to 
revise the order of the Subordinate Judge, 
South Canara, in I. A. No. 565 of 1921, in 
O. S. No. 55 of 1920. 

Mr. C.V. Atlanta Kruhnter, for tie Pet:'. 

tioner. 

Mr. B. Siiaram Pao, for the Respond¬ 
ent. 

JUDGMENT.— This is a petition under 
section 115, Code of Civil' Procedure. 
Whether or not the Subordinate Judge 
was acting quite regularly in entertaining 
this petition under section 151, we find 
there is the authority of this Court for 
considering that he might have reviewed 
his decree in the suit under 0 . XLVII, 
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Code of Civil Procedure [see Alamelu Amnial 
v. Rama Iyer (j)], and if ht had acted in 
the exercise of hispower und r that Chapter 
of the Code, he might have passed a similar 
order to that now sought to be revised. 
As the Judge made a regular enquiry before 
passing his order setting aside his previous 
order dismissing the suit, and as he found 
as the result of that enquiry that the defend* 
ant fra- dulently and throngh undue 
influence caused the plaintiff to sign the 
compromise petition and to present it 
in Ccurt, and seeing that the m rits of the 
wh«lc case will be thoroughly enquired 
into at the trial of the suit, there are 
no good reasons for our exercising oi r 
revisional powers in favour of the petitioner 
when the order is substantial!} just, See 
Narayanasamt v. Natesa (2). 

The civil revision petition is dismissed 

with costs. 

v. n. v. Petition dismissed. 

(1) 70 Ind* Cas. r 425; 43 M. L. J. 290; 31 M. 

L. T. 132J (1922) M. W. N. 4951 16 Iy. W. 440J 
(1922) A. I. R. (M.) 446. 

(*) 16 M. 4*41 3 Inch Dec. (n. s.) 1002. 


NAGPUR JUDICIAL COMMISSIONER S 

COURT. 

First Civil appeal No. 14-B of 1921. 

August 24, 1922. 

Present: —Mr. Prideaux A. J. C. 
DINKaR RaO and others—Plaintiffs 

—APPELLANTS 
versus 

aYUB and another—Defendants— 

— Respondents. 

Transfer of Property Act (I V of 1882), $.55 
(d)— Conveyance — Vendee's duty — Vendee receiv¬ 
ing rents and profits — Vendee's duty to pay 
interest on unpaid purchase-money. 

It is the duty of the vendee to prepare a 
conveyance and submit it to the vendor, [p. 891, 
col. 2.1 

When a verdee is in actual possession or 
receipt of the rents and profits, he must pay 
interest upon his purchase-money (unless lying 
idle with notice of the fact to the vendor) from 
the time fixed for execution of the deed of sale, 

£p. 891, C#ls» I 2.) ' 
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Appeal from the decree of the Second 
Additioial District Judge, Akola, dated 
28th Decanter 1920, in Civil Suit No. 11 
of 1920. 

Mr A. V. Khare, for the Appellants. 
Messrs. G. L. Sulhedar and M. P. Shari J, 
for the Respondents. 

JUDGMENT. —Uttamrao, the father of tl e 
plaintiff No. 1 Dii.kar Rao, entered into 
an agreement with the defendant No. 1 
Ayub Karim to erect and work a Ginnii.g 
Fact.ry in Survey No. 12 of Tajnapeth, 
Akcla. The partners commenced to work iff 
October 1913, each havhg an eipI t-an; os 
sl are in the business, but Uttamra^’s si are 
was the joint fa mi]} property of himself 
and the other pJa’/.t ffs. The field 
Si rvey No. 12 belonged to the family. 
After Uttamrao's death tie plaintiffs 
brought a suit against Ayub Kar m, Suit 
No. 96 of 1917 on the file of the Third Sub- 
Judge, Akola, for the dissolution of part¬ 
nership and rendition of accounts. They 
also brought another suit against Ayub 
.Karim Suit No. 97 of 1917 in the same 
Court for possession and rent of field Sur¬ 
vey No. 12 . Both the suits were com¬ 
promised between the parties and the 
terms of the compromise were embodied 
in a joint application which they present¬ 
ed in Court on the 28th April 1917. That 
compromise Exhibit P. 1 stated:— 

"(1) Survey No. 12 of Tajnapeth, Akola, 
on which the Factory in dispute stands 
should remain in the occupation cf the 
defendant till the expiry of the terms 
of the lease dted executed for the purpose 
and in accordance with the terms mention¬ 
ed therein. 

“(2) 1 he defendant should pay to all the 
plaintiffs Rs. 13,000 in full satisfaction of 
the partnership accoi nt of the Ayub 
Karim Ginning Factory partnership con¬ 
cern, which is the subject-matter of the 
big partition Suit No. 26 of 1909 in the 
Court of the Pff st Additional District Judge. 
Akcla. By payii g this sum of Rs. 13,000 
the defendai.t is to become the full own¬ 
er of the Factory concern and the plaint¬ 
iffs are to execute a sale-deed to the de¬ 
fendant to evidence this conveyance of 
their interest in this Factory. This sum 
of Rs. i3,cco is to include the rent for Sur¬ 
vey No. 12 up to Dtvalt of 1917. The de¬ 
fendant Ayub Karim is responsible to 
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obtain the col sent and signature of the 
other set of plaintiffs, viz., Rtistom Rac's 
sons Trivikram a n d Jagdesliand his wife 
Approbai who is now the guardian and 
next friend of the sons of Rustom Rao. 
The undersigned Dinkar Rao is to obtain 
consent and signatures of the late Uttam- 
rao’s sons viz; Bishwas Rao and Ramrao, 
minor, by next friend Dinkar Rao. The 
defendant Ayub Karim is to place the 
sum of Rs. 13,000 in cash with the firm of 
Ramdhan-Binjraj trading in Akola at 8 per 
cent, pei mensem. This Ramdhan-Binjraj 
is liable to pay up this amount to the 
Brrst Additional District Judge, Akola 
at any time at the crders of the latbr 
Court or hold the same further accord¬ 
ing to the directions of the Court. Ihe 
defendant Ayub Karim agrees to 
cause this Ramdhan-Binjraj to execute 
a writing in favour of the plaintiffs to un¬ 
dertake to IWd the money as dsecribed 
above. This sale-deed is liable to be 
executed at the costs of Ayub Karim 
under the agreement described above 
within fifteen days from to-day at Akola. 
All the same the defendant is to deposit 
Rs. 13.000 only to-day with Ramdhan- 
Binjraj who will execute a writing under¬ 
taking to pay to the plaintiff or to tie 
Court of the Birst Additional District 
Judge this sum of Rs. 13,000 with interest 
at 8 per cent, per mensem from to-day, the 
si m itself beiig payable after the exe- 
cutior of the proposed sale-deed of the 
Factory by the plaintiff as settled above/' 

On the day the compromise was filed 
Ramdhan put i n an agreement undertak¬ 
ing to pay the money with interest. 
The suits were decided in terms of the 
compromise. Then the plaintiffs bring 
V e present suit to compel the defendant 
to fulfil the compromise arrived at i n 
the former suits. Ths plaintiffs pray 
that a sale-deed be prepared under the 
terms of the compromise, signatures of the 
plaintiffs obtained thereon and handed 
over to the defendant bio. 1, and that he 
may be ordered to pay Rs. 15,337-15-0 to 
the plaintiffs with further interest and also 
costs. If this is not possible then the 
account of the Ayub Karim Ginning Fac¬ 
tory be taken and plaintiffs be paid 
£.8. 10,000 on account of half the profits. 
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or he may be ordered to pay this amount 
tor all the profits i n the Court of the 
First Additional District Judge, Akola, 
towards the proceedings of the final de¬ 
cree i n Suit bo. 26 of 1909. The case pro¬ 
ceeded ** parte against defendant No. 2 
Kamdhan, but Ayub Karim who is will¬ 
ing to accept the sale-deec from the plair- 

1 * to ra y R s - 13,000 in accordance 
wi h tiie terms of tre compromise, de¬ 
nies his liability to pay any interest on 
tfie sum of Rs. 13,000 or the costs of the 
suit. Hefvrthe* admitted that plaintiff 
had given him a draft of the sale-deed, 
at as it contained unnecessary and 
vexatious matter he disapproved of it. 
He had giver several drafts to Dinkar 
Rao but the latter refused to execute 
tht sale-deed in accordance with his draft. 
Each throws the blame of not fnfilling 
the compromise on to the other. The 
case was tried on the following issues:— 

(1) When did the plaintiffs first give 
a proper draft of the sale-deed t 0 the 
defendant ho. 1 and was no sale-deed exe¬ 
cuted in accordance with it because of 
the defendant's default? 

(2) Whet did the defendant ho. 1 first 
give a proper draft of the sale-deed to 
the plaintiffs and was no sale-deed exe¬ 
cuted in accordance with that draft be¬ 
cause of the plaintiffs' default ? 

( 3 ) Did the plaintiff Ho. 1 Dinkar Rac 
tell defendant bo. 1 that he would 
execute the sale-deed after the decision 
of the Suit bo. 26 of 1909 of the Birst Ad¬ 
ditional District Judge’s Court, if so, how 
does this fact affect the claim ? 

(4) Whether the plaintiffs are entitled 
to recover interest 0^ Rs. 13,000 subse¬ 
quent to 28th October 1917 till the date 
of the suit ? 

(5) What relief are plaintiffs entitled 
to and which party is responsible for the 
costs of the su it ? 

The lower Court finds that defendant 
ho. 1 's failure 1 3 get the sale-deed executed 
even if a proper draft wasgiven to him before 
8th October 1917 was justified. The jlaint- 
iff's draft given just before the institution of 
the suit contained unnecessary matter 
and the recitals did not justify the terms 
of the compromise. The defendant was 

right in refusing to execute the sale-deed 
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containing these terms. Defendant’s 
own draft given to the plaintihs was also 
found to offend. It was further found 
that the defendant JNo. 1 did n )t give 
an} proper draft of the sale-deed to tie 
plaintiffs and there was no default of the 
plaintiffs in executing the sale-deed ac¬ 
cording to any proper draft of the 

defendant. But as defendant’s letter or 
not’cegiven to the plaintiffs on 18th October 
TQT7 dearlv gives the plaintiffs nftice 
that, if thev delay the execution of the 
sale-deed, it would be at the r risk and 
thev would not be entitled toany U terest 
on the sum of Rs. 13,000. The Judge 

thinks the plaintiffs more guilty and more 

responsible for the delay than the de¬ 
fendants. The plaintiffs were found to 
have led no evidence whatsoever to prove 
their allegation as regards the liability 
of defendant hjo. 2 Ramdhan. As the case 
was heard against Ramdhan 

plaintiffs were found bound to prove 
their allegations. A decree was passed 
directing the plaintiffs to execute the 
sale-deed of the property in favour of the 
defendant hm. 1 within two months from 
the date of the decree in accordance with 
a draft to be filed by any of the parties 
and approved of by the Court. The 
sale-deed being executed be registered 
and then defendant Isio. 1 will deposit 
Rs. 13,000 in the Court of the hirst Ad¬ 
ditional District Judge, Akola, for the 
benefit of the plaintiff in the suit. In de¬ 
fault of such payment, plaintiff shall be 
at liberty to recovtr the said amount 
by execution proceedings. Costs were 
directed to be borne as incurred, and 
it was directed that if the plaintiffs 
fail to execute the sale-deed as directed 
the suit will stand dismissed. Against 
that decision the present appeal lias been 

filed. . .. 

It is here contended that it was 

the defendant's duty to give the draft 
of the sale-deed to the plaintiffs and, 
it is argued, the purchaser is responsible 
in respect of interest on unpaid purchase- 
money and the unsuccessful party in res¬ 
pect of the costs of the action. Dart 
on the Daw of Vendors and Purchasers, 
Volume I, page 652, is quoted to show that 
when a purchaser is in actual possession 
or receipt of the rents and profits, as in 


the present case, Ayub Karin, was of 
the Factory, he must pay interc-t upon 
his purchase-money (unless ly ng idle 
with notice of the fact to the vendor) 
from the time fixed for completion; and 
it is argued that even if the plaintiff is 
to blame for the delay, still he is entitled 
to interest as the other party was in pos¬ 
session of the property. It is further con¬ 
tended that, in any case, it was the 
defendant’s business to propose a proper 
draft of the sale-deed and submit 
it to the plaintiffs under sec¬ 
tion 55 (d) of the Transfer of Property 
Act, it being the duty of the pur¬ 
chaser to prepare such conveyance. 
When the compromise was submit¬ 
ted it did not bear the signatures 
of all the parties and the consent of 
the Court had to be obtained to the com¬ 
promise. There seems to have been de¬ 
lay on both sides, but it was clearly 
the defendant’s duty to prepare a convey¬ 
ance and submit it to the plaintiffs. There 
is practically no evidence on the record, 
except Ayub Karim’s own statement and 
certain Pleaders notices and letters which 
have not been prtved. But defendant 
has admitted the genuineness and vali¬ 
dity of all the documents filed by the 
plaintiffs except the postal acknowledg¬ 
ments, notice to Ramdhan dated 26th 
April 1920 and a wire dated 28th April 
1920 sent to Aproopbai. There is a 
notice dated 18th October 1917 from the de¬ 
fendant's Pleader. the genuineness 
of which is not disputed and in which 
it is stated that the plaintiffs have been 
called upo.t to execute a sale-deed and if 
not done they would not be entitled to 
any interest. This was ten days 
after the day of the compromise. The 
answer apparently is Exhibit P—7 in which 
the plaintiffs complained of the defendants 
trying to lengthen out matters and 
they seem by that notice to be genuine¬ 
ly anxious to get the matter concluded. 
Another notice, Exhibit P-15, was given 
by the plaintiffs giving full details 
of what occurred from the plaintiffs* 
point of view. 

Looking to the fact that it was the 
defendant’s business to prepare the draft 
and submit it to the plaintiffs and to 
Dinkaf Roa's statement, it appears to me 


8 9 2 INDIAN 

BEGUM BIBI 0 . RAUMAT KHAN. 

that the defendant Ayub Karim is to blame 
for the delay, but the compromise itself 
says that the sum of Rs. 13,000 was pay¬ 
able after the execution of the sale-deed 
by Ramdhan-Binjraj together with interest 
at 8 per cent, per mensem and, that being 
so, the question is if the plaintiffs can c'aim 
interest from the defendant. It 103- on them 
to establish Ramdhan-Binjraj’s undertak¬ 
ing to pay as the case proceeded ex p'irte 
against him. There is no sufficient evi¬ 
dence on the record to establish the writ¬ 
ten undertaking given in by Ramdhan 

for plaintiffs apparently did not properly 
attempt to prove the case against Ram¬ 
dhan. We know from the records of the 
compromise case what Ramdhan's under¬ 
taking was, and in the interest? of just'c^ 
it seems to me necessary to give appel'aj.ts 
another chance of doing so. I remand 
the case for this purpose. Parties will 
begiven an opportunity ofcallingevidei.ee, 
a finding will be come to and the record 
returned by the 16th February 1922 o:» 
which date the case will be heard. I 
will determine how costs go on this remand 
on return of the record, 
s. d. Cases remanded. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 479 of 1923. 

June 6, 1923. 

Present: —Mr. Justice Moti Sagar. 

Musamntat BEGUM BIBI and others 
—Defendants—Appellants 

versus 

RAHMAT KHAN— Plaintiff- 

respondent. 

Majority Act (IX of 1875), 5. 2 —Muhammadan 
Law—Marriage — Majority, age of—Right to 
contract marriage. 

The£Muhammadan Law of marriage, dower and 
divorce is not affected by the provisions of the 
Majority Act ; s to the age of majority. Mino¬ 
rity, under the Munhammadan Law, term nates 
on completion of the fifteenth year, and every 
Muhammadan of sound mind who has attained 
pubertyjjjfl may validly enter into a contract 
of mairiage, even if he or she is a minor under 
the provisions of the Majority Act. [p. 893, col. x.J 
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Second appeal from tbe decree of the 
Additional Distrnt Judge, Gujranwala, 
dated the 15th December 1922, reversing 
that of theMunsif, First Class, Gujrat, dated 
the 30th November 1921. 

Dr. Shuja-ud-Din, for the Appellants. 

Mr. Abdul Ghani, for the Respondent. 

JUDGMENT.— -This appeal arises out of 
a suit for restitution of conjugal rights 
brought by one Rah nipt Khan, a Head 
Constable of Police, against Musamntat 
Begam Bibi, daughter of one Hay at, who 
is also a defendant in Ihe case. The 
other three defendants were the mother 
and certain other relations and an 
injunction was prayed for against them 

I la 3 t on the allegation 
that they were restiaining the girl irom 
returning to her husband. The suit was 
resisted on the ground that Musatr.mat 
Begum Bibi uas not the wife of the plaintiff 
and that she had been forced to affix 
her thumb impress!' r on the marriage 
register without any nikah being perform¬ 
ed between the parties. The Trial Court 
found in favour of the defendant and dis¬ 
missed the plaintiff’s suit. On appeal 
the learned District Judge came to a 
contrary conclusion and held that a 
marriage between defendant No. 1 and the 
plaintiff had been fully established. The 
suit for restitution of conjugal rights was 
accordingly decreed, and an injunction was 
granted in favour of the plaintiff against 
deferdants Nos. 2 to 5 restraining them 
from preventing defendant No. 1 from 
returning to her husband. 

Against this decision a second appeal 
lias been preferred to this Court by 
the defendants and it has been 
contended on their behalf that 

the finding of the Coart below on the 
question of the factum and validity of 
marriage is erroneous and should be set 
aside. In my opinion this contention 
has no force and must be overruled. 
The learned District Judge after a full 
consideration of the evidence has found, 
anl it has not been disputed before me 
in this Court, that at the time when the 
marriage is alleged to have taken place 
the girl had reached the age of puberty 
and was sui juris under the Muhammadan 
Law. The learned District Judge has 
also referred to certam circumstance^ 
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in his judgment which in his 
opinion, unmistakably point +0 the 
fact that the girl eloped with Rahmat 
Khan of her own free will and that she 
was a consenting party to the mariiage 
which she subsequently contracted with 
him. Her allegation that she was forced 
1o put her thumb impression in the Nikah 
Register has not been believed, and it has 
further been held that the evidence as to 
her previous marriage with one Allah Dad 
was false. These findings are clearly 
findings of facts and cannot be questioned 
in second appeal. 

It has been contended by Mi. Shuja- 
ud-din that the girl at the time of her 
alleged marriage was a minor and that, 
therefore, her marriage with the plaintiff 
Rahmat Khan, even if it did take place, 
was not a valid marriage in the eye of 
the law. Tiiis argument entirely loses 
sight of the fact that the Majoiity Act, 
IX of 1875, which regulates the age of 
majority in India does not apply to 
matteis relating to marriage, '\>wer and 
divoice, and that the Muhammad\n Law 
cf marriage is left entirely untouched by 
the provisions of this Act. Minority under 
the Muhammadan I/*.w terminates on 
completion of the fifteenth year and there 
can be no manner of doubt that eveiy 
Muhammadan of sou no. mind who has 
attained puberty may enter into a con¬ 
tract of mariiage even if he or she is a 
minor under the provisions of the Indian 
Majority Act. I do not see any foice 
in this contention and must, therefore, 
overrule it. 

There is, however, uo justification for 
a dectee for injunction being passed 
against appellants Nos. 2 to 5. Theie was no 
issue on the question as to whether these 
deiendants were restraining defendant 
No. 1 from returning to her husband, nor 
was theie any evidence produced in 
support of this allegation. I do not think 
that, in the absence of any evidence, the 
Court was justified in passing a d cree for 
injunction against appellants Nos. 2 to 5. 1 
accordingly accept the appeal in so far as 
th^t the decree for injunction granted to 
the plaintiff against appellants Nos. 2 to 5 
should, b^ set aside, but the decree for 
restitution of conjugal rights against 


defendant No. 1 should stand. I ai tics si uU 
bear their own c osts throughou t. 

z. k . Appeal part/y accepied. 


BOMBAY HIGH COURT. 

Civil Extraordinary application- 
No. 310 of 1921. 

January 9, 1923. 

Present: — Sir Norman Macleod, Kt., 

Chief Justice, a d Mr. Justice Crump. 

RaGHUNaTH GOVIND MaYEKaR— 
Defendant N“. 1— Appellant 

versus 

GaNGaRaM YESU MaYEKaR— 
Plaintiff—Decree Holder— 

Opponent. 

Civil Procedure Code (Act V of 1908), 0 . 

XXI, rr. 2, 16 —Transferee of decree — 
Application for execution — Judgment-debtor, whe¬ 
ther can plead satisfaction — Procedure. 

Whether attachment proceedings are already 
commenced at the instance of a decree-holder 
or not, an assignee or transferee of the decree 
cannot continue any proceedings previously com¬ 
menced, nor can he institute any fresh proceedings 
for the execution of the decree unless he makes 
an application under O. XXI, r. 16 of the Civil 
Procedure Code to the Court which passed 
the decree. Such an application is 

made to the Court as a Court which 
passed the decree and not as a Court which is 
executing the decree; and it is open to the judg¬ 
ment-debtor to plead that the claim has already 
been satisfied, even although the formalities 
prescribed by O. XXI, r. i, sub-rules (i), (2) of the 
Code have not l ecu followed, [p. 894, col. 2.] 

Bayyana Ramayya v. Nidaniarthi Krishna- 
murthi, 32 Ind. Cas. 032; 40 M. 296; 3 L. W. 186; 
19 M. L. T . 124; (1916) 1 M. W. N. 133 8nd Ponnu — 
swami Nadar v. Letch man an Cheitiar, 12 Ind. Cas. 
057 ; 35 M. 659; 10 M. L. T. 442; (1911) 2 M. W.* 
N. 568; 22 JU. L. J. 170, followed. 

Application praying for revtrsal 0 f the 
c-rdtr passed by the Second Class Subordi¬ 
nate Judge at Mai wan, in Darkhasl No. 94 
of 1921. 

Mr. K. N. Koyaj-i, for the Applicant. 

Mr. A. G. Desai, for the Opponent. 

JUDGMENT. 

Macleod, C. J.—One Vithal Hari Kocbxe- 
kar obtained a morey-decree against the 
present petitioier ir Suit N ). 84 of 1918 
in the Court of the Subordinate Judge at 
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Mai wan on the 22nd March 1918. The 
petiti >ner alleges tnat he paid the whole 
amount of tl e decree t > tiie piautitt r the 
28th October 1916 in full satisfaction; 
that the decree-inlder recerded the pa>- 
ment on his copy ot the decree, bit the 
satisfaction of the decree was not certified 
to the Coirt, as it should have beei, under 
O. XXI, r. 2 of tne Civil Procedure Code. 
It would appear that tnerealter the decree- 
holder made an application lor extcutioi . 
Bel ore tne application was aeait with by 
tn- Cjurt, tne uecree-uoi,.er tranblerrod the 
decree to the present opponent on the 18th 
May 1921. Tne opponent then applied 
f t r execution of the decree. 

The Court, on the hearing of tne applica¬ 
tion, raised three issues, (1) can the alleged 
satisfacti >u winch was Lot certified to the 
Court be recognized in execution ? (2) If 
so, is tue said satislactio^ proved? (3) Is 
tne assigning t rdiec on by Gaugaram 

proved? 

Tne findings of tne Court on these issues 
were (1) in tne negative; (2) unnecessary 
and ( 3 ) in tne affirmative. Accordingly, 

tne Court directed a warrant to issue against 
the judgment-debt or under O. XXI, rr. 30 

and 43 ot tne Code. 

The petitioner has applitd to this Court 

under section 115 ot tee Code to revise 
that order. It seems to me quite clear 
that tne lower Court had laded entire!} 
to recognise what is the proper procedure 
to be fodowed in the case ol an application 
being made to the Court by tne transferee 
of a decree. Whether attachment proceed¬ 
ings are already commenced at the instance 
ol the decree-h 01 dtr or not, the assignee 
or transferee of the decree cannot continue 
any proceedings previously commenced, nor 
can he institute any Iresh proceedings 
for the execution of the decree, unless he 
makes an application under O. XXI, r. 16 
to the Court which passed the decree. 
That application will be heard by the C:>urt 
not as a Court executing the decree, but as 
a Court which passed the aecree, and it 
seems clear to me that, until an order is 
made by the Court which passed the decree, 
execution may proceed at the instance 
of the transferee, it is not open to the trans¬ 
feree to execute the decree, nor is there 
any Court which is executing the decree. 
’That this ttust be the fight view can be 


shown by the instance of a Court after 
having passed a decree transferring it to 
another Court for execution. In such 
a case the application under O. XXI, r. 16 
must be madt to the Court which passed 
the decree, and the Court then is certainly 
not the Court executing the decree. The 
provision* then of O. XXI, r. 2, sub-rule (3), 
would not be applicable as that only enacts 
that a payment or adjustment which has 
not been certified or recorded as aforesaid, 
should not be recognised by any Court 
executing the decree. That sub-rule lays 
down an exception to the ordinary law that 
a party against whom a claim is made, 
may plead as a defence that the claim has 
been satisfied. 

In my opinion, therefore, when an appli¬ 
cation is made to the Court which passed 
the decree by a transferee or assignee of 
the decree from the original decree-holder 
under O. XXP, r. 16, the application is 
made to the Court as a Court which passed 
the decree, and not as a Court which is 
executing the decree; and it is open t c the 
judgment-debtor t 0 plead that the claim 
has already been satisfied even although 
the formalities prescribed by O. XXI, 
r.2, sub-rules (1) and (2), have not been fol- 


w£ch , _ - • 

There is authority for this opinion in 
ie decisions of the Madras High Court 
1 Ponnusawmi Nadat v. Letehtnafuifi Chet~ 

ar (1) and in Bayyana Ra Mayya v. Nuta- 

iartht Knshnamurtni (2). 

In the first case A held a decree against 
It was arranged between C and B that 
{ should advance the decretal amount 
0 C as a loan and that an assignment of 
he decree should be obtained in the name 
f B for the benefit of C, The decree was 
ccordingly assigred to B who applied for 
sedition- C set up the above arrange- 
lent as a bar to execution. B Contented 
nat sucb arrangement amounted to an 
djustment ot the decree and not being 
ertified to the Court it could not be given 
Sect to under O. XXI, r. 2 of the Civil 
_ tv ere was a difference 
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of opinion. Mr. Justice Abdur Rahim 
holding that the arrangement amounted 
to an adjustment of the decree, and not 
being certified, could not be pleaded as a 
bar to execution, Mr. Justice Sund?ra 
Ayyar holding that O XXI, r. 2, did not 
make an uncertified adjustment invalid 
but merely forbaae effect being given to 
such an adjustment wl en it was set up 
as a defence to tne execution of a decree 
by one entitled to do so. The section did 
not disentitle tbe judgment-debtvr t,, prove 
facts which show that the applicant was not 
the real transferee, even if the facts he relied 
upon showed that the decree had been 
adjusted. 

The facts in the second case were very 
similar. The learned Judge, following the 
opinion of Mr. Justice Sundara Ayyar 
in the previous case, held that O. XXI, 
r. 2, sub-rrle (3) of the Civil Procedure 
Code did not deb?,r the ju Jgment-dcbtor 
from proving facts which showed that the 
transferee of the decree applying for execu¬ 
tion was merely a benamidar of another 
judgment-debt or, even if the facts on which 
he relied showed that there had been a pay¬ 
ment which had not been certified, and when 
the transferee was found to be such a bena¬ 
midar, the Court was bound by O. XXI, 
r. 16 to refuse execution in his favour. 

It semes to^me, therefore, that the ordir- 
ary la w applies when an application is made 
under O. XXI, r. 16. The ju dgmtnt-debtor 
asserting that he has paid the decretal 
amount even although it has rot been 
certified, is entitled to prove it. It cannot 
ba suggested that the judgment-deb tor 
is not entitled to pay the decretal amount 
to the creditor, nor can such a payment 
be treated as a nullity becavse it is not 
certified. Therefore, if the decretal amount 
is, as a matter of fact, paid, then the decree 
in the eye of law btcomes satisfied and any 
attempt to execute it on a demand fer pay¬ 
ment made is uncorsciorable condi ct ou 
the part of the decree-holder. It is true 
that the decree-holder may be allowed, 
coder O. XXI , r, 2, sub-rule (3), to take 
advantage of the fact that the payment 
was not certified, to contend that it cannot 
be recognised by the Court executing the 
decree. But the fact remains, assuming 
that the payment has been made, that the 


decree has been satisfiec and there is nothing 
to transfer. s u that when a tra* slerce comes 
to ti e Court whicn passed the decree and 
asks the Court torec^giise him as a decree 
holder, it is open to the ji tignici t-oebt. r 
to say, “I have satisfied the debt winch 
was merged in the decree." Il my opi¬ 
nion, therefore, the RuiC must be made 
absolute, tie order made by the lower 
Court set aside and the case romanced 
to tlat Court to bt tried on the looting 
that notice under O. XXI, r. lb lac l«.e^ 
issued and is being heard, and that w the 
hearing of that notice, it win be o A en to 
tiie ji dgment-debtor to prove that lie satis¬ 
fied the decree. Ail costs wdl be costs 
in the notice under O. XXI, r. 16. Both 
parties to be allowed to addi ce evidence. 

Crump, J.—The question which arises 
in the present matter is, whether, where 
the assignee of a decree applies to execute 
the decree, the Court whicn Las to consider 
such application lsprtciuaen lrum consider¬ 
ing any objection t> the validity ol the 
assignment, li such objection mones proof 
of facts showing that there had been a 
payment or adjustment oi the decree. 

Isow, under O. XXI, r. 16, where the 
translerree of a decree applies f<r execu¬ 
tion, it is necessary that n itice of si ch 
application si.all be given to the transieror 
and tie judgment-debt or and the decree 
shall rot be executed urtil the Court has 
heard their objections (if any) to its execu¬ 
tion. The fiist paragraph of that rule 
clearly lays down tnat tne application lor 
execution must be made to the Court which 
passed the decree, and it is plain enough 
that the Court which passed the decree 
is not necessarily the CXurt executing the 
decree. The Court which passed the decree 
may have transferred it for execution to 
another Court, and had the legislature 
intended to indicate the Court which 
executed tne decree for tne purpises of 
O. XXI, r. 16, m doubt it would nave 
used apt words for that purpose. 

Therefore, so far as the weroing of the 
section goes, there seems u j reasii for 
extending to t be cor si deration of an appli¬ 
cation under O. XXI, r. 16 the bar intro¬ 
duced by the third paragraph of O. XXI, 
r 2. In that parapgraph the words used 
axe "the Court executing the decree,” 
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and, io my opinion, that restriction should 

be confined, strictly to those cases where 
it really applies. It seems tj me that 
wlure a C)urt has to deal with an applica¬ 
tion on the notice under O. XXI, r. 16, 
the question which arises is a preliminary 
question, that is to say, whether the person 
wtio com^s forward as assignee is or is not 
entitled to ex scute the decree, and until 
that question has beei disposed of, no ques¬ 
tion of execution can arise, and, therefore, 
there is no Cxirt at that stage which can 
be termed “ the Court executing the 
decree." If that is the orrect view, and 
it finds support fum the decisions which 
my Lord the Guisf Justice has discussed, 
it follows that the Court which has to deal 
with objectu ns t) the validity of an assign¬ 
ment is not precluded from considering 
those objections which are only excluded 
from the consideration of the Court execut¬ 
ing the decree. It follows, therefore, that 
if satisfaction anterior to the date of the 
assignment is made out, tht Court could 
consider that matter before allowing the 
assignee or so-called assignee to proceed with 
execution, and it seemj to me abundantly 
clear that if the decree has, as a matter of 
fact, been satisfied before the date of the 
assignment, there is nothing which can 
compel the Court which passed the decree 
to allow the alleged assignee to proceed with 
execution. Indeed, it woi Id be wrong to 
allow anything of the kind to be done. 
Therefore, in the present case the point 
which has _ not been determined must, 
in my opinion, be determined, that is to 
say, whether the decree was, as a matter 
of fact, discharged before the date of the 
assignment on which the opponent apply¬ 
ing for leave to execute bases bis title. I 
agree, therefore, with the order proposed. 

V r. p. & N, h. Rule made absolute. 


LAHORE HIGH COURT. 

Second Civil appeal No. 1999 of 

1920. 

June 5, 1923. 

Present:- Mr. Justice Abaul Raoof and 
Mr. Justice Lumsden. 

NDR AHMAD KHAN and anothek^ 
Plaintiffs—Appellants 

versus 

The MUNICIPAL COMMITTEE, 

AMRITSAR, THROUGH ITS SECketary 

— D E FE ND ANT— R ESPONDENT.. 

Punjab Municipal Act (III of 1911), ss. 56 (4), 
131— Well, private, used by public—Dedication to 
public — Presumption — Well, whether vests in 
Municipal Committee—Well in dangerous condition 
— Procedure. 

In India, ordinarily, the owneis of 
wells do not prohibit the public from using 
them. It is considered to be a meritorious act to 
allow the public to take water even from private 
wells. So the mere fact that the public have 
been allowed to take water from a private well 
for a number of years cannot necessarily lead 
to the conclusion that the well was dedicated to 
the public, [p. 898, col. 1.] • 

A private well does not vest in the Municipal 
Committee merely because of long user by the 
public and section 56 (6) of the Punjab 

Municipal Act has no application to such 
a well. [p. 898, col. 1.] 

If a.private well appears to a Municipal 
Committee to be injurious to health or offensive 
to the neighbourhood, it has ample power under 
section 131 of the Punjab Municipal Act by 
notice to require the owner to cleanse, repair, 
cover, fill up or drain it off. [p. 898, col. 1.] 

Second appeal from a . ecree of the 
District Judge, Amritsar, dated the 16th 
June 1920, affirming that of the Munsif, 
First Class, Amritsar, dated the 2^nd 
November 1^19. 

Messrs. Aziz Ahmad, Abdul Rashid and 
D. R. Sawhney, for the Appellants. 

Lala Hargopal, for the Respondent. 

JUDGMENT.--This was a suit for a 
perpetual injunction in respect of a well 
No. 734 situated within .the Municipal 
limits of Amritsar. The plaintiffs claimed 
to be its owners and complained that the 
Municipal Committee had wrongfully 
filled it up. . The relief claimed was for 
a mandatory injunction directing the 
defendant lo restore the well to its 
former condition. The defendant oen ; ed 
the plaintiffs’ title ana asked for the 
dismissal of the suit on the ground that 
the plaintiffs were out of possession and 
were not entitled to maintain the suit. 
It was further pleaded that as the well 
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was in a very bad anti dangerous 
condition, the defendant haa filled it up 
for the benefit of the public and the 
neighbouring proprietors. Durga Prasad, 
Muns f, First Class, dismissed the suit by 
his judgment dated the 4th October 
1918 on the preliminary grounci that the 
plaintiffs having failed to prove their 
present possession were not entitled to 
maintain it. 

On appeal b> the plaintiffs the ease 
was re nanded by Mr. A. Cam; bell, 
Additional Judge, by his order dated the 
1st of March 1920 under O. XU, 
r. 23, Civil Procedure Code, for trial on 
the merits. The case again came for 
decision before Durga Prasad, Munsit, 
First Class, who recorded the following 
finding on the question of title:— 

“ The defendant in written pleas lias 
not stated that the well was sunk by the 
Committee or by the general public but 
it is given in the pleas that the well is 
a public one, which means that the well 
once belonged to the plaintiffs and now 
by some reasons it has become a public 
well*on which the Committee had a full 
control. The well is situate in front of 
the plaintiffs* house as I have seen twice 
on the spot and the whole site near the 
weil belongs to the plaintiffs. From these 
facts I find that the well be onged to 
the plaintiffs as it was purchased by their 
father along with the house in front of 
which the well is situate." 

The learned Muns f,ho \ ever, fur t erf o nd 
th it by long user by the public the well had 
become a pub.ic one and that, therefore, t- e 
Municipal Committee, under section 56 (b) 
of the Municipal Act, 1911, had the 
power to fill it up. The suit was 
accordi ngly dismiss-, d. 

On appeal the' decree dismissing the 
suit has been upheld by the lower 
Appellate 1 Comt. Hence tie plaintiffs 
have come up in second appeal to this Court. 

It has been contend, d on their beha f 
that, on the facts found, the conclusion 
that' the well is a- waqf property and 
thus comes within the- description of 0 
■public well is not justified. The lower 
•Appellate-Court has recorded the following 
‘findings oi fact;—• , , 

(1) that the plaintiffs were the original 
owners of the well; f •< c 
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(2) that,. admittedly, there was no 
ex; ress dedication; 

( 3 ) that tlv well was recorded as waqf 
in the Municipal Register of i\o without 
any objection being raisea by the 
owner ; 

(4) that the well lias for a lo g time 
been usel by the public without : ny 
interruption on the part of the owner 
though no exact p e rio! has been give; 
by the outnesses, and 

(5) that the plaintiffs had been ape .ding 
money on its repair. 

f r po the findings, the lower Appellate 
Court arrived at the following conclu¬ 
sion . — 

"It seems to be probable that, at 
least since r8go, the public have been 
using the well without any hindrance and 
this, I think, is pritna facie sufficient to 
show an int ntion on t e part of the 
owner to delicate the well to Ihe use of 
the public. If this dedication can be 
inferred, then the public has a right to 
u-e the well ana it appears to me that 
the well is a public one within the 
meaning of s.-ction 56, clauses (a) (6) of 
the Muni ipal Act." 

The conclusion at which the learned 
Ju lge has arrived is mainiy based upon 
two facts, .amely, (1) that the w,11 was 
reordel as waqf in the Municipal 
Register in 1S90 without any objectio. on 
the part of the owner, and (2J that it 
has been used by the pu ; lie since 1890 
without any objecti n on the part of the 
owner. 

It is not shown that the owner lad 
any noti-e of the e itry in the register. 
Tae regist r i i which the entry has been 
made was kept by the defendant. At 
the mo^t, the entry may \ e treated as 
an admissio 1 of the defendant that the 
well was waqj. The evide ce as to the 
entry of tu c well as waqf property in the 
R gls er of the Muni ipal Committee, in 
our judgment, caunot be used as a piece 
of evidence against the plai tiffs in t* is 
ca^e. Tne learned Mu<sif found upon 
evidence that up till 1880 the plaintiffs or 

ti.eirpredecessors-in-title were inposses ion 
of the well as owners. The user by the 
public is said to have commenced from 
1890. In our opinion this was not suffi- 
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cient to raise the presumptioa that 
the owners had dedicated the well to 
the public. In this country ordinarily 
the owners of wells do not prohibit public 
from using them. It is considered to be 
a me:itorio s act to allow the public to 
take water even rrom private wells. We 
are, t u erefore, clearly of opinion that the 
mere fact that the public has been allowed 
to take water from the well since 1890 
cannot necessarily lead to the conclusion 
that the well was dedicated to the public. 
We have looked at the plan ot the well 
which shows that there are buildings 
belonging to the plaintiffs on the east and 
south of the well ana that tueie is an 
enclosure with walls on three siues within 
wnich the well is situated- It is open 
towarus the public road. The learned 
Munsif Las also lound that “the well is 
situate in front ol t.»e plaintiffs' house as 
I na\e seen tvVi e on tne spot ana tne 
whole site neat t^e well be.ongs to tne 
plaintias". Uu^er t. t eoe die-instances, we 
cannot upaJa tne imping of tne lower 
Appedate Court on tuis point. The Com¬ 
mittee hau no power to act in tne manner 
it did. In our opinion section 56 (6) of 
the Municipal Act has no application to 
the facts oi this case anj tue well aid not 
vest in me Committee, if the well appeared 
to tne Committee to te injurious to 
bealtn or oilendve to t e ueigubournood 
it nan ampie powei un^er section 131 of 
the Act by notice to require tne owner to 
cleanse, repair, cover, or fill up or uiain it 
off. Tnis was not done by the Com¬ 
mittee. 

We accordingly accept the appeal an'J 
setting asiue tne decrees of tne Courts 
below grant tne plaintiffs a mandatory 
injunction directing tne Municipal Com¬ 
mittee to restore tne well to its original 
condition with costs in all Courts. If the 
Municipal Committee tails to u o tnis 
within a reasonable time, the plainti-^s may 
themselves restore tne wot anu recover the 
costs from it. 

z. X. 

Appeal accepted . 
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ALLAHABAD HIGH COLA. 

Second Civil appeal No. 1731 

of 1921. 

May 14, 1923. 

fc . Present :—Mr. Justice Ryves and 
Mr. Justice Daniels. 

IBHaGELU—Plaintiff—Appellant 

->: t versus 

Musammat DHaRMA and others— 
Defendants—Respondents. 

Civil Procedure Code (Act V of I 9 °&)» 0 » 
X X X 11 ,r. 4 (2) — Guardian ad litem— Appoint • 
merit, how long continues — Appeal, whether can be 
filed by any other person. 

Where a guardian ad litem to a minor defendant 
has once been appointed, such appointment 
continues for the whole of the tis or until it is 
revoked by Court; and the guardiau so appointed 
is the only person who can file an appeal on 
behalf of the minor. An appeal filed by any other 
person is invalid. 

Shambhu v. Kan hay a, 75 jnd. Cas. 4371 44 A- 
619; 20 A. I/. J- 5991 (19-22) A. I. .R. (A.) 332, 
oJlowed. 

Bawait Das v. Jfishnath, A. W N. (1899) 2J3, 
referred to. 

Second appeal from tue ueciee ot the 
Additional Suboruinate Juuge, Bast), 
uateu tue 30tu May iyzi. 

Messrs. JduhaauT Lai and os P . 

Sinha, tor tne Appellant. ^ 

Mr. P. L. Banerji, for the Respondents. 

JUDGMENT.— Tue tacts out_ ot which 
tnis appeal arises are astollows: Buagelu 
brougnt a suit against Musammat Duarma 
tor restitution ot conjugal rignts ana, as 
Musammat Duarma was a minor, hex 
uncie iSampat was made guaraian ad 
Hum. Tne Trial Court decreed the suit. 
An appeal was filed in lower Appel- 
late Court on behalf. of the minor by the 
minor's iati.ei Manbodh. 'lbere ha a been 
no or a ei removing Sampat from guardian- 
snip. Tne lower Appellate Court com¬ 
mented on tne tact tnat, although bampat 
nad been appointed guardian ad ^tem m 
t u e lower Court, tne appeal had been hied 
tnrougn Manuouh. In tne result, the court 
allowed tne appeal and uism.ssea the 

On appeal before us it has baen urged 
that there was no valid appeal belore the 
lower Appellate Court ana ou ? . attention 
was calleu to the recent decision of a 
Bench of this Court in Shambhu v. 
Kanhaya (i), which is exactly ra 

(1) 75 Ia<L .Cal 4 f 7 M 4 A, ft 9 l fo A* U h 
5991 (if22) Ai !• 
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point. It was th *re held that, where a 
guar Jau ad litem to a minor uefenlant 
has once been appointee, such appoint¬ 
ment continues for the who’e of the /is 
or until it is revoke t by Court, and the 
guardian so appointed b tUe only person 
who can file an appeal on behalf of the 
minor. That decision follows several other 
decisions of this Comt which are men¬ 
tioned in the course of the judgment and 
also a Madras case. It seems to us that 
we are bound to follow this course of 
decisions. It may be that the defendant 
has a reme u y open to him as suggested in 
the case of Bawan Das v. Bishnath( 2;. We 
allow the appeal, following the decisions of 
this Court, and setting asi ! e the decree of 
the Court below restore that of the First 
Court. We make no oraer as to costs. 
m. a. a. &n. h. Appeal allowed. 

(2) A. W. N. (1899) 203. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 227 of J922. 

September 21, 1923. 

Present: —Mr. Pride ux, A. J. C. 

GOVINDRAO—Defendani Nc. i — 

APPELLANT 

versus 

RUKHMANAND and another—Plaintiff 
—Def n dant No. 2 —Respondents. 

Mortgage —Prior and, puisne mortgagees — 
Foreclosure by prior mortgagee—Puisne mortgagee 
not Impleaded — Iiignt to redeem prior mortgage — 
Civil Procedure Code (Act V of 1908), O. 
XXXIV, r. 1. 

In a suit by a pusine mortgagee the prior 
mortgagee was impleaded as a defendant but was 
discharged as he pleaded paramount title. The 
puisne mortgagee purchased the mortgaged prop¬ 
erty in execution of the final decree on 1 5th No¬ 
vember 1916. The prior mortgagee sued on his 
mortgage without making the puisne mortgagee a 
party and obtained a final decree on 12th October 
1916 and possession on 17th October 1910. 'ihe 
puisne mortgagee sued to redeem the prior mort¬ 
gagee who in his turn claimed to redeem the former 
as he had foreclosed the equity of redemption t 

Held, that the prior mortgagee could not be 
allowed to redeem as he would thus get an advantage 


of his own breach of the law in not impleading 
the puisne mortgagee as a party to his suit, 
[p. qoo, col. I.", 

Hassanbhai v. Umaji, 28 B. 153; 5 Bom L. R. 
892, not followed. 

Appeal from the decree of the District 
Judge, Wardha, dated 21st February 1922, 
in Civil Appeal No. 68 of 1921. 

Messrs. M. B. Kinkhede, R.B., and M. 
R. Bobde, for the Ajipellant. 

Mr D. N. Khare, R. B., for Respond¬ 
ent No. 1. 

JUDGMENT. —The following dates are 
important in the case. The field in suit 
was mortgaged to the present appellant 
on 30th July 19 10 a n d then to the res¬ 
pondent-plaintiff on 26th February 1913. 
Th 1 plaintiff filed a suit. No. 76 of 1914, 
and impleaded the prior mortgagee as 
a party. He was discharged on 7th August 
19 r 4 pleading his paramount lien. A 
preliminary decree was passed on 5th 
October 1915 and a final decree on 25th 
February 1916 and plaintiff purchased the 
field in auctiou on 15th November 
1916. The prior mortgagee sued in Suit 
No. 86 of 1916 not making, as he should 
have done, the puisne mortgagee a party 
to it. He got a final decree on 12th October 
1916 and took possession on 17th October 
1916, i.e., before the auction of the sub 
sequent mortgagee's suit. The present cas« 
of the subsequent mortgagee is to redeem 
the prior mortgagee. His claim has been 
allowed and the only point pressed in this 
appeal is that the prior mortgagee has the 
superior right to redeem as he has fore¬ 
closed. The question for consideration is, 
whether the prbr mortgagee who has 
foreclosed the equity of redemption of the 
mortgagor and taken p( ssession can insist 
upon his being maintained in possession 
by offering to redeem (the subsequent mort¬ 
gagee?) whose title to possession came into 
existence subsequent to the foreclosure. 
The question is, whether the prior or the 
subsequent mortgagee has the right to 
redeem. 

It is argued that, under O. XXXIV, r. 1, 
Civil Procedure Code, a prior mortgagee 
is not a person who can be said to be in¬ 
terested in the suit of the subsequent mort¬ 
gagee. That is, he is not a necessary party, 
the reason being that what is mortgaged 
to the subsequent mortgagee is merely the • 
right of redemption; in fact a n encum- 
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brance outlie equity of redemption. The 
presence of the prior mortgagee in Court 
is not necessary to work out the rights 
of'the subsequent mortgagee. If, however, 
that person impleads a prior mortgagee 
and he f ails to set up his prior lien there 
are cases which hold that he cannot do so 
again. In the present case, when joined 
in the plaintiff’s suit, the defendant did set 
up his prior mortgage and was discharged 
from the suit on that ground. 

It is contended that there has been no 
adjudication between the two mortgagees 
and the appellant’s rights under the prior 
mortgage remained intact, or, i.i other 
w >rds, the puisne mortgagee works out his 
right against the mortgagor subject to the 
prior mortgagee’s rights whatever they be. 
So, if the prior mortgagee brings a si it 
and obtains foreclosure therein, he can 
claim to redeem the subsequent mortgagee 
as the interest of the mortgagor becomes 
transferred to the prior mortgagee. 

On 12th October 1916 the present ap 
pellant held the lien in two capacities: 
one that of a prior mortgagee and the second 
as the holder of the mortgagor’s equity 
of redemption subject to the encumbrance 
of the subsequent mortgagor. On 15th 
November 1916 the equity of redemption 
as regards the second mortgage was put 
to auction and purchased by the puisne 
mortgagee but there was nothing for him 
to sell or get, as'all interest had passed 
on 12 th October 1916, to the prior mort¬ 
gagee. So'nothing was bought or sold. 

The right of possession is a right incidental 
to the right .to property and in this Case 
would not by nis auction-sale pass to the 
puisne mortgagee. The person who has 
a prior title would he the prior owner and 
as sue h has the right to redeem the plaintiff’s 
mortgage. The appellant, in his CapaCtv 
of prior mortgagee, had the option to state 
that he was willing to be redeemed by the 
puisne nurtgagee or to state, qua representa¬ 
tive of the mortgagor, that he would permit 
the puisne . mortgagee to redeem him. 
Having the election, he makes it,-and offers 
the latter of the two alternatives to the 
plaintiff. It is admitted that he will have 
to pay the decretal amount as fixed by the 
decree on the second mortgage following 

i>y. '■■■ *• 


the case 0/ Het Ram v. Shadi Ram (1). 

Great stress was laid in argument on 
the dec:sion in Hassanbhai v. Umaji (2) 
and in Parasram Singh v. Pandohi ,'3). 
in whic-i the Bombay case is followed. 
Against these cases have been quoted 
Rant Ho ram Sahoo v. Bandi Pershad (4), 
Raghoba Sakharam v. Madho Rao Bapuji 
( 5 ) and Sonba v. Lahanoo (6). 

The case ii Hassanbhai v. Umaji (2) 
unquestionably favours the position con¬ 
tended for by the appellant. But it 
seems to me that in the rresent case appel¬ 
lant canuot be permitted to gain a position 
which he would not have gained except 
by a breach of the law'. He was bound to 
make the puisne mortgagee a party to his 
mortgage si it. If he had done so, the jre¬ 
sent plaintiff could have redeemed or 
if he had failed to do so, could in turn 
have been redeemed. It is by not making 
the plaintiff a party to tnat suit that the 
present appellant, having obtained prior 
possession, is in a position to say, "as I 
have executed mv mortgage decree a n d hi Id 
possession, I must be albwed to redeem 
the puisne mortgagee. ” It seems to me 
that the equities forbid the appellant being 
allowed to take advantage of his own 
wrong and that the decisions of the Courts 
below in the case are correct, ho dispute 
is raised as to the correctness of the price 
of redemption. The result is that this 
appeal fails and is dismissed with costs. 

G. R. d. & N. H. Appeal dismissed. 


(1) 45 Ind. Cas. 798; 40 A. 407; 5 P. I. W. 88; 
16 A. L. J. 607; 35 M. L. J. 1; 24 M. h. T. 92; 
38 C. L. J. 188; (1918) M. W. N. 518; 20 Bom. L. 
r. 798; 22 C. W. N. 1033; 9 I4. W. 350; 12 Bur. 

L. T. 72; 45 I- A. I 3° (P- C.). 

(2) 28 B. 153; 5 Bom. I,. R. 893. 

(3) 67 Ind. Cas. 533; 20 A. L. 7 . 401; (1922) 
A. I. R- (A.) 135; 44 A. 462; 4 T\ P. I#. R. (A.) 
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MADRAS HIGH COURT. 

Original Side Appeal No. 41 of 1923. 

April 24. 1923. 

Present: —Sir Walter Schwa be, Kt., 
Chief Justice, and Mr. Justice Coleridge. 
KaVERIBAI aMMaT, Agent S. T. 
NARAYaNA RaO—Plaintiff— 

appellant 

versus 

B. MEHTa & sons—Defendants— 

Respondents. 

Letters Patent ( Mad.),c . 15— Refusal to alter 
terms of sale proclamation—Refusal to extend time 
of Court sale — Order, whether " judgment ” and 
appealable. 

An order by a Single Judge on the Original 
Side of the Madras High Court refusing to alter 
the terms of a sale proclamation by raising the 
upset price and dividing the property into lots 
is purely one of discretion and of merely inter¬ 
locutory nature. It is not a “judgment” within 
the meaning of clause 15 of the Letters Patent 
and is not appealable. 

An order refusing to postpone a Court sale 
or to extend the time allowed to raise money by 
mortgage or private sale of the properties which 
are the subject of Court sale is also interlocutory 
■andis not appealable. 

Tuljaram Row v. Alagappa Chettiar, 8 Ind. 
Caa. 340; 55 M. 1; (1910) M . w. N. 697; 8 M. L. 

T• 453. 21 M. L. J. 1, relied on. 

Sivagaml Achl v. Subrahmania Ayyav, 27 M. 259; 
14 M. L- J. 37, doubted. 

letters Patent Appeal from the order of 
'Mr. Justice Kumaraswami Sastri, dated 3rd 
April 1923, passed in J he exercise of the 
Ordinary Original Civil Jurisdiction of the 
High Court, in Civil Suit No. 321 of 1922. 

Messrs. L. S. Veeraraghava Aiyar and 
A. Ramakrlshna A-yar, for tie Appellant. 

Mr. T. EtJnraja Mudaliar, for tie Re¬ 
spondents. 

JUDGMENT. 

Schwab e, C. J.—This is an inter¬ 
locutory appeal from an order of Kumara- 
swamy Sastri, J., sitting on the Original 
Side refusing the application by Judge’s 
summons to alter the price fixed as tluup¬ 
set price in the proclamation of sale, to alter 
the mode of selling a certain part of 
tie.property into a sale in convenient 1 )t< 
instead of a sale as a whole, and to pr.st- 
p jpe the cate of the sale. 

The suit was a it rtgage suit. The 
preliminary decree gave what stems t « be 
a short time of three months fer redeeming. 
That time having elapsed, no application 
having been made for extension of the time 
and no appeal having been taken from the 


preliminary decree, a final decree was 
passed ordering a sale. The Court then 
directed the sale on a certain day and in the 
ordinary’ way, under O. XXI, r 66, caused 
a proclamation to be drawn up. There¬ 
after this summons was taken out and the 
learned Judge having dismissed it, - this 
appeal is broight to this Court; and the 
question is whether such an appeal lies. 

Under the Code of Civil Procedure then 
ir* existence, which is in many r ways simi¬ 
lar on this matter to the present Code, 
a Pull Bench if this Court, in Sivagami 
AM v. SubrahmaniaAyyat (1), held that the 
Court i n exercising its powers settling the 
terms if tht sale proclamation acts minis¬ 
terially and not judicially, and that, there¬ 
fore, no appeal lies. I think it is true to 
say f that, for the purpose of that decision, 
it was not necessary so to hold; but, how- 
.ever that may be, that is a finding .of a 
Pull Bench. Speaking for myself, I have 
very great doubts as to whether it is a 
correct finding or not, but it is-a finding 
by which we are bound, provided there 
i> nothing in the alteration in the Cod^ 
to make it no longer applicable. On that, 
an interesting argument has been addressed 
to us and I should myself desire to refer 
that question to a Pull Bench, if I con¬ 
sidered it necessary to follow that case in 
order to decide the point before us, but I 
do not think it is. The question to be 
determined here must turn on the proper 
interpretation of clause 15 of the Tetters 
Patent which says: “We further ordain 
that an appeal shall lie from the judgment 
(not being an order of a certain kind) of 
one Judge of this Court. ” There is no 
doubt that those wordsgive a right to appeal 
in respect of many kinds of orders, and the 
law, so far as this Court is concerned, is 
to be found in the Full Bench decision in 
Tuljaram Row v. Alagappa Chettiar (2), 
where a very' large nutober of instances 
were given of orders, which were appealable 
and one or two instances were given of 
orders which were not appealable and the 
Court came to the conclusion that the 


(1) 27 M. *591 i4 M. L. J. 57 (f• »•)• w „ 

(2) 8 ind. Ca*. 340; 35 M. U (i9»o) M. W N. 
6971 8 M, I<. T. 4531 SI M; Ja J . *, 
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kind of order that was not appealable was 
an order which was described as merely 
interlocutory. In my judgment, the order 
in this case was merely interlocutor}'. It 
does not finally dispose of the rights of the 
parties at all. I should add that, in so far 
as it is not an application to extend the 
time for the purpose of allowing the amount 
of the decree to be raised by mortgage 
or by private sale of such property, the Court 
of first instance by reason )f the terms of 
O. XXI, r. 83 (3) was expressly forbidden 
to make such order, and on that groin d 
the Court had no power to make such order 
and no appeal can lie from its refusal to 
do so. So far as the question of granting 
further time is concerned, the power cf the 
Court below to do so must be sought under 
O. XXI, r. 69 which says that the Court, 
in its discretion, may adjourn a sale to a 
specified day, and, in my view, the order 
in the exercise of that discretion is an )rder 
of a merely interlocutory nature.. I thirk 
the same applies to the question here 
whether there should be an alteration of 
the terms cf the sale proclamation by rais- 
irg the upset price, and dividing the prop- 
erty into lots. The matter is so purely 
one of discretion of the lower Court net 
affecting the final rights of the parties 
at all, that it ought to be treated as merely 
interlocutory. 

On these grounds, the preliminary point 
succeeds and this appeal must be dismissed 
with costs. 

Coleridge, J. —I agree. I should like 
to add that, iu my opinioi, Siva gam t Achi 
v, Subrahm'iniaAyyar (1) needs to be recon¬ 
sidered by a Bull Bench as, in my opinion, 
the alteration of the Code was deliberate 
and was intended to take a way the ministeria 1 
functions that were alleged to be vested 
in the Court and distinctly made it a judicial 
function from which an appeal will lie. 

v. n. v. Appeal dismissed. 
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NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 191 of 1922. 

August 9, 1923. 

Present: —Mr. Baker, Offg. J. C. 

BHaYaRaM and another—Defendants 

—APPELLANTS 
versus 

NaTHU and others—Plaintiffs— 

Respondents. 

Will, construction of —Malik and Kabiz, meaning 
of—Legatee next heir — Intention to convey absolute 
estate — Presumption. 

The expressions "malik” and “kabiz " used in 
a Will'convey an absolute ownership to the legatee. 

Harilal Pranlal v. Bai Rcwa, 21 B. 376; 11 Ind. 
Dec. (N. s.) 253 and Malilal Mithalal v. 

Advocate-General of Bombay, n Ind. Cas. 547; 
35 B. 279; 13 Bora. L. R. 471, relied on. 

The fact that an only daughter of 
a Hindu testator who, in the absence of 
a Will, would have had the estate for life, 
lias been bequeathed the estate should be taken 
into consideration in estimating the intention 
of the testator. In snch a case the inference is that 
an absolute estate was intended to be conveyed. 

Fateh Chand v. Rup Chand, 37 Ind. Cas. 122; 
38 A. 446; 18 Bom. L. R. 900; 20 M. L. T. 4M; 
21 C. W. N. 102; 4 L. W. 597; (1916) 2 M. W. N. 
567; 26 C. L. J. 182; 43 I. A. 183 (P. C.) and 
Surajniani v. RabiNath Ojha, 30 A. 84; 5 A, L. 
J. 67; 12 C. W. N. 231; 18 M. L. J. 7; 10 Bom* L; 
R. 59; 7 C. L. J. 131; 3 b. T. 144; 35 I. A. 17 
(P. C.), distinguished. 

Appeal from the decree of the District 
Judge, Saugor, in Civil Appeal No. 102 
of 1921, dated the 21st January 1922. 

Mr. B V. Pradhan, for the Appellants. 
Mr. M. Gupta , for the Respondents. 

JUDGMENT.—The only question in this 
case is, as to the interpretation of the Will 
mi deb> Ixsr ; Singh in favour of his dargl ter, 
B'nia Bai, the qi estion beii,g whether it 
conveys an absolute estate or 1 ot. It is 
to be observed that in ai y case Bi-.ia Bii, 
the only daughter, would have the estate 
for her life, and this must be taken into 
consideration in estimating the intention 
of the testator, ar>d to a certain extert 
differentiates the case from those quoted 
by the learned Pleader, for the appellant, 
viz., Harilal Pranlal v. Bai Rewa (1) and 
MoUlal MithaUl v. Advocate'General 
of Bombay (2). The expressions used in 

(1) 21 B. 376; 11 Ind. Dec. (n. s.) 253. 

(2) ^11 Ind. Cas. 547; 35 B. 279; 13 Bom. U 
Ki 47 **’ 


* 


Vd. 73] 

KIDAR HATH 0. WA3IR CHAND. 

the Will are ,f mallk” and " habit These 
have been interpreted by the Privy Council 
to convey absolute ownership. The latest 
case on the point is Fateh Chand v. Rup 
Chand (3), in which Surajmani v. Rail 
Nath Ojha (4) is followed, and the words 
" maltk 99 and " kabiz” are held to unques¬ 
tionably carry the signification of a full 
ownership in the property ; so also in 
Thakur Par shad v. Jamna Kurtwar (5), it 
is held that unless there is somethirg in the 
context qualifying it the word maltk used 
in a Will it bears its technical me nirg, 
and when a testa ter bequeathed his property 
to his mother and wife who were to be "inallk 
aur kablt 99 it was held that the ladies 
obtained an absolute interest. 

In these circi instances, I am of opinion, 
that the view of the lower Appellate Court 
is right. The appeal fails and is dismissed 
with costs. 

Appeal dismissed. 

G. R. D & N. H. 

(3) 37 Ind. Cas. 122; 38 A. 446; 18 Rom. L. 
R. 900; 20 M. L. T. 481; 21 C. W. N. 102; 4 L. W. 
597; (1916) 2 M. W. N. 567; 26 C. L. J. 182; 43 
I. A. 183 (P. C.). 

(4) 30 A. 84; 5 A. I.. J. 67; 12 C. W. N. 231; 
18 M. I„. J. 7; 10 Bom. L. R. 59 ; 7 C. L. J. 13 1 ; 
3 M. L. T. 144; 35 I. A. 17 (P. C.). 

(5) 2 Jnd. Cas. 474; 31 A. 308; 6 A. L. J. 420. 
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LAHORE HIGH COURT. 

Second Civil Appeal ho. 117* of 

1921. 

June 29, 1923. 

Present: —Mr. J slice Abdul 1 'aoof. 

KIDAR NATH and others— 

Plain tiffs— Appellants 

versus 

WAZIR CHanH and others— 

1) !•: I- EN DA NT.- — RESPOND ENTS 
Construction of document—Charitable trust — 
Hindu Law — Trustee, failure to appoint, effect of. 

Under the Hindu Law a trust cannot fail for 
want of lie appointment of trustees and the Court 
will appoint a manager on the failure so appoint 
of those entitled to appoint him. (p. 905, col. 2 ] 
Vidya Varuthi Thirtha Swatnigal y. Balusami 
Ayyar, 65 Ind. Cas. x6i; 44 M. 831; (1921) M. W. 
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N. 449: 41 Mi L. Ji 1<\6: 3 U: L. R. (P- C.) 62 J 
15 L. W. 78; 30 M. L. T. 66; 3 P. L- T 245; 48 I. 
A. 302; 26 C. W. N. 537; 24 Bom. L. R. 629; 20 A. 
L. J. 497: (1922) A. I. R. (P. C.) 123 (P C-), 
referred to. 

A deed of partitiou contained the following 
clause :— 

“One house ( shiwala ) with shops under it and 
Rs. io.ooo (ten thousand rupees), out of the whole- 
heritage of the deceased, have beer, set apart for 
charitable purposes as wahf property. The c aid 
Rs. 10,000 it to be spent as follows;— 

Rs. 

(a) for a sada barat — 8,000 

\b) for the construction of a shiwala 1,000 

(c) for the expenses in connection 

with the sati of the family.. r.ooo 

Total .. io.ooo’' 
Held, (1) that the inteution of the executants 
of the deed was to create a public and charitable 
endowment in respect of the immoveable property 
and the cash ; [p. 9°6, col. 1.] 

Jugalkishore v. Lakshmandas Raghunathdas, 
23 B. 659; 1 Bom. L. R. 118; 12 Ind. De^. (n. s.) 
440, referred to. 

(2) that the intention was that the cash should 
not be consumed, but that the income or interest 
only should be spent on maintaining the wahf. [p. 
906, col. 1.] 

Second appeal from a decree of the 
District Judge, Karnal, dated the 21st of 
J nuary 1922, affirming that of the 
Senior Subordinate Judge, Karnal, dated 
the 17th Octoi er 1914. 

Mr. Shamair Chand, for the Appellant?. 
Lala Jagan Nath, for the Respond¬ 
ents. 

JUDGMENT.—This second, appeal has 
arisen out of a suit for rendition of 
accounts, removal of the defendants fiom 
the office of trustees and appointment of 
new trustees. The Trial Court dismissed 
the suit and the Appellate Court upheld 
Ihe decree of the Trial Court. Hence 
this second appeal was filed by tie 
plaintiffs. 

On the appeal being taken up for 
decision a preliminary objection was 
raised on benhalf ot the respondents on 
the ground- that it must be taken to 
have abated on the following fact?:— 
The judgment under appeal was given 
on the 21st of Januaiy 1922. The appeal 
was filed on the 19th of April 1922. 
On the 6th of July IQ22 a" application 
was made to remove from the Memoran¬ 
dum of Appeal the name of one Ram 
Rich' pal and substitute the names of 
Frem Nath ana Hukarn Chand, as Ram 
Richhpal had died before the presenta- 
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t:on of appeal and his name had 
wrongly been. continued on the record. 
This application was admittedly maae 
after the period of limitation provided 
by the law for the presentation of 
appeals had expired. It, however, appears 
that, in si ite of the fact that Rem 
Ricblipal had died before the decision 
of the lower Appellate Court, his name 
by an oversight was retained in the 
decree of the lower Appellate Court. 
Mr. Shamair Chand has contended that 
he and lib clerk w'eie misled by the 
entry in the decree of the lower Appellate 
Court, that the retention of the name 
of the deceased was not intentional, 
that having regard to this circumstance 
the mistake should be overlooked and 
the time for appeal against the heirs 
of Ram Richhpal should be extended 
under section 5 0 f the Indian Limita¬ 
tion Act. In my opinion the mistake 
appears to be a bona fide one. I, 
therefore, extend the period of limitation 
under section 5 of the Limitation Act 
and overrule the preliminary objection. 

As regards the merits of the case the 
following facts must be taken into con¬ 
sideration in order to decide the question 
raised in this second appeal. One 
Musammat Dliako died in 1875 leaving 
considerable property, both moveable and 
immoveable—a dispute arose between 
the reversioner as to succession. 
On the 21st of August 1875 a deed of 
partition was executed by which the 
ancestors of the plaintiffs Nos. I and 2 
and those of the defendants divided the 
property. By thdt deed a shiwala with 
Certain shops and Rs. 10,000 were 
set apart for charitable purposes. The 
clause relating to the charity is set cut 
in the judgment of the lower Appellate 
Court as follows.— 

" Rs. io,oco (ten thousand rupees) cash 
and a house, (shiwala) with shops r.s a 
joint property, detailed below, have been 
set apart for charitable purposes with 
our consent. We, co-sharers, havero claim 
to the said cash and house and shots. 
A sada bar at (perpetual giving < f ; 1ms) 
will continue to exist. He ce we h: ve 
written tl ese few words in the form 
of a deed ol partition so that it may 
serve as an authority:— 


U92S 

"One house (shiwala) with shops under 

it and Rs. 10.000 (ten thousand rupees), 

out of the whole heritage of the deceased, 
have been set apart for charitable pur¬ 
poses as wakj properly. The said Rs. Io,ooo 
is to be spent as follows: — 

Rs. 

(a) for a sada barat ... 8,ooo 

(b) for the construe-ion of a 

shiwala ,. x,ooo 

(c) for the expenses in connec¬ 

tion with the salt of the 
family ... 1,000 


Total .. 10,000 ** 

The suit was instituted by six 
persons, namely, (1) Shiba Mai, son of 
Ajrdhia Parshad, (2) Kidar Nath, son of 
Ram parsbad, (these two plaintiffs are 
members of the iamilv. ^3) Naubat Rai, 
son cf Harnam Das, (4) Rahtu Mai Gupta, 
son of Ram Saran Das, (5) Gopi Nath, son 
of Richha Mai, and (6) Mangat Ram, 
lambardar, son of Data Ram. These are 
outsiders and are said to be Ary a 
Samajtsis, The defendants against w'hom 
the suit is brought are the children or 
grand-children of the members of the 
family who were parties to the parti¬ 
tion-deed. It is alleged in the plaint 
that Sant Lai, Gowardhan Das and 
Bisksn Das were appointed rs trustees 
of the wahf property. The suit was 
instituted so far back as the 14th of 
January 1914, after obtaining the neces¬ 
sary sanction under section 92 °f the 
Code of Civil Procedure. The material 
issue which arose for decision on the 
pleadings of the parties was whether the 
ancestors of plaintiffs Nos. 1 and 2 had 
endowed the property in suit for a 
public charitable purpose and thus had 
created a public trust by means of the 
partition-deed of 1875. Mr. Ali Hussain, 
the learned Senior Subordinate Judge, 
after considering the evidence and cir¬ 
cumstances of the case, <ame to the 
conclusion that the trust was not for a 
public and charitable purpose, a/id that 
the plaintiffs were not entitled to 
maintain the s'it, and cism.ssed it by bis 
judgment dated the 17 th of Octet# 
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An appeal was preferred against his 
decision which was accepted and an 
order was made by Mr. Bishambar 
Dayal on the 19th of July 1915 remand¬ 
ing the case under 0. XLI, r. 23 or 
the Code of Civil Procedure for trial 
dc novo. This order of remand was set 
aside by a Division Bench of this Court 
on the 17th of May 1921, and the 
case was sent back to the Appellate 
Court for disposal. The learned Judge 
of the Court below has upheld the 
decree passed by Mr. Ali Hussain. 

Ostensibly the only ground upon which 
the learned Judge has upheld the decree 
of the Trial Court is that as no trustees 
were appointed under the deed there 
was no trust at a’l. The following 

passage in the judgment speaks for 
itself: — 

He also urged that there was no trust 
at all, with this I agree. The essential 
idea of a trust is that certain persons 
hold property to or for the use of 
others (including chrritable and religious 
purposes); and the creation of a trust 
involves the appointment of trustees. 
The deed in question appoints no trustees 
and creates no trust. It incidentally 
declares the charitable intentions of the 
owners of joint property who were 
dtviJing it among themselves. If they 
had not carried out these intentions 
nobody no outsider at any rate—could 
have compelled them to do so, and 
the . fact that their intentions were 
carried out for some j'ears wholly or in 
part is irrelevant/' 

Evidently the learned Judge has im¬ 
ported the nations of the English Law 
into his judgment. Tue rule of the 
Hindu Law is thus stated by Mr. Gour 
in section 225 of his Hindu Code:— 

“ 225. (1) The founder is entitled to 
• P r o.vide for t e management of any endow- 
ment created by him. 

' (2) He may nominate a shebait r, n d 
provide for his successor and effect will 
be given to his wishes if not i n co"s'st- 
ent with the general law. 

"(31 where the founder makes an endow¬ 
ment without provid ng for its manage 
. meat/the right of management vests in the 
ounder and his heirs. 


(4) The right of the founder to provide 
lor the management devoh es upon his 
heirs on his death. 

. ‘‘(5) The Court m ty appoint a manager 
in the la.,t resort." 

A trust according to the Hindu Law, can¬ 
not fail f f) r want of the appointment of 
rustees and the Court will aproint a 
manager on the failure of those entitled 
to appoint him, se e rage 923, paragraph 
2111 cf the same Code, 

In the c.se of Viiya Varuthi Thirtha 

Swamigal v. Balusanv Ayyar (1) a t page 
039 t:« tir lordships observed: "It would 
/their. Lordships’ opinion, be a sericus 
inroad into their rights if the rules of the 
Hindu and Muhammadan Laws were to be 
construed with the light of legal concep¬ 
tion borrowed from abroad, unless perhaps 
where they , re absolutely, so to speak, 
in pan materia ." Th e learned Judge of 
the Court below was. therefore, wrong i n 
holding that there was no endownment i n 
this case because no trustees had been 
appointed. The question whether an en¬ 
dowment for a public and charitable pur¬ 
pose was made depends upon the true 
construction of the clause in the deed re¬ 
ferred to m the beginning of this judg¬ 
ment. I he shiwala is situated outside 
the family house and is open to the pub¬ 
lic who resort to it for worship. Thus 

there can be no doubt that the intention 

of the dedicators was to endow it to the 

public. The trust is created for three 
purposes, namely:— 

(a) for a sada barat\ 

(b) for the construction of a shiwala and 

ex P en . ses connection with 

the sati of the family. 

Out of these the last purpose only 
may be stated to be of a pjiyate 
character. I n the case of ]u°al 

Atshore v. Lakshmandas Raghunathdas*(2) 

the facts were as follow; ;— ' ' 

tIl "4 ?"'o“ bu H t 3 teM P ,e in honour of 
the deity Shin Pandurang, to which were 

(*) 65 lad. Cas. x6x; 44 M. 831: fioail M tv 

v-mt* !• 34* 3 u. p. l?r. (p. c.) 62; Y; 

It. W. 78J 30 M. h. T. 60; 3 P. I, T Li- aR t a 
302; 26 C. W. N. 537; 24’ Bom I R. At t £ £ 

J. 4 W (1922) A. I. R. (P. C .) 123 (p. Cl 

,/s’., - ^nd. Dec. 

•Pageof^ M.— -~--- 
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attached a dharmsala .nd a sadawart for 
feeding travellers and giving alms to 
the poor. In the maintenance of the 
temple ,nd the charities connected with 
it, he (’.edicated certain property by a 
deed of gift, under which he constituted 
himself a trustee for life and appointed a 
punch to av t as his successors in the 
trust. During his lifetime he managed 
the temple as provided in the deed. On 
his desth in 1867 the panch did not take 
charge, but his son (the defendant) assumed 
the management. The temple was open 

to the Hindu community.” 

And the learned Judges held that, ‘ Hay¬ 
ing regard to the fact that a certain 
number of the public had always used the 
temple, that there was attached to it a 
dharmsala, and that the surplus funds not 
required for the service of the temple 
were to be apptied to feeding travellers 
and maintaining a sadawart, the inten- 
of the founder was to devote the prop- 
eitv to public, religious and charitable 
purposes.” In the deed in the present 
case it is provided that ? sadawart (per¬ 
petual giving of alms) will co .tinue to 
exist ( sadawart jari ra»ega). The intention 
to create a perpetual chanty is clear 
from this expression. In the detail ot 
the property endowed it is stated tha 
one house with shops under it and 
Rs. 10 000 out of the whole heritage of the 
deceased hive been set apart for charit¬ 
able purposes as wakj property, ( ek 
makan shiwala mai dukawta zertn am 
mubhgh das hazar rupae _ wakf dharmada) 

Now the expression wakf is a well- 
known tecnnical expression conveying 
f e idea of tyir.g up the property- 
in perpetuity and the word dharm 
ada denotes charity Thus there can 
be no doubt as t 0 the intention of the 
creators of the endowment that they 
intended that the Rs. 10,000 were to 
be so employed as to feed the poor in 
connection with the shiwala or ever. 

The, efore there is an irresistible condu 
ci„„ that the Rs. 10,000 were not to be 
L ,s«med but their income or interest only 
' be spent in m .intaming the wakf. 

Tt is not contended for the respo dents 
that the maintenance of a temple and 
of a sadawart are not charities of a 
public nature. All that is contended for 
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is that the intention of the creators of 
the trust was not to create a trust of 
a public a ,: d religious character. This 
contention cannot be sustained on the 
trne construction of the deed. 

I must, therefore, accept this appeal 
and set aside the decision of the lower 
Appellate CoTt. As the decision of the 
learned Judge of the Cjurt below upon a 
preliminary point is set aside, the case 
must be remanded for trial on the 
m*rits under O. XU, r. 23, Civil 
Procedure Code. Costs will abide the 
result. 


Appeal accepted . 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 4-B of 1922. 

June 18, 1923. 

Present: —Mr. Kotval, A. J. C. 
HARNARAYAN JODHRAJ- Defendant 

- Appellant 
versus 

RADHAKRSAN CHANDRABHAN and 
another—Plaintiffs—Respondent^. 
Contract Act ( IX of 1872), s. 30 —Wagering 
contract — Test —Pacca Adatia and Constituent- 
Principal and agent. 

If parties to a contract of sale and purchase 
of goods do not intend to make an actual transfer 
of goods but merely to pay and receive money 
according as the market price, vanes one way 
or another from the contract pnee of given dates, 
the transaction is a wagering contract, [p. 907, 

Relationship between Pacca Adaiias and their 
constituents is not one of principal and agent 
but of principal and principal and damages sus¬ 
tained by the former as a result of wagenng con¬ 
tracts are not recoverable from the latter, [p. 
908, coL 2.] c , 

Appeal from the decree of the becond 

Additional District Judge Amraoti, dated 
21s November 1921, in Civil Suit No. 8 01 

T 021 

Messrs. V. R Pand't, R. P., and M. B, 
Marathe, for the Appellant. 

Sir B. K. Bose, Messis. V. Bose and Jv*. 
Rudra, for the Respondents. 
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harnaryan jodkraj V. RADhAkI^AX chandraphan. 

JUDGMENT.— The defendant, Harnaravan Jodhraj, a Marwari resident of Nagpur, 
employed the firm of Mo]inim Sunderlal at Amraoti owned by Radha Kis: n and 
Gopi Kisan sons of Chandrabhan Marwari as liis pacca adatias for the sale 
transactions tabulated below—• 


'll 



m 




Date 

Rate on 

Goods. 

Quantity. 

Rate. 



Date of sale. 

of 

date of 

C/J 



Rs. 

a. 

p. 


delivery. 

delivery. 

I 

Cotton seed. 

100 Kh. 

18 


O 

22-10-17 

25-1-18 

Rs, 33. 

1 f 

2 

If 

> * 

18 

*4 

O 

22-10-17 

25-1-18 

3 

II 

» 1 

19 

0 

O 

22-10-17 

-5-1-18 

00 

4 

i» 

>1 

22 

0 

O 

6-11-17 

25-1-18 

1 0 

5 

•1 

l» 

22 

0 

O 

6-11-17 

25-1-18 

9$ 

6 


11 

23 

11 

O 

10-11-17 

25-1-18 

f p 

7 

M 

99 

23 

11 

O 

10-11 -17 

25-1.ib 

1 P 


The plaintiffs state that the loss on ac- On Issues Nos. land 7 the lower Court 
count of the above transactions was found that the plaintiffs did sell 200 khandis 
Rs. 8,623-6-0. They also state that there was on the 10th November 1917 but not with 
a loss of Rs. 541-10-6 on account of certain the consent or authority of the defend- 
transactions in respect of ginned cotton ant. On Issue No. 2 the lower Court 
entered into on the 25th October 1917. held that the cotton transactions were 
After giving credit for profits on other wagering contracts but the cotton seed 
cotton transactions they claim a balance ones were not. It further held that, even 
of Rs. 6,447-3-3 which includes commission if all the transactions were wagering, the 
and interest. , plaintiffs as agents wrt entitled to recover 

The defendants pleadings and the issues what they had paid on the contracts on 
which are material to the decision of this behalf of the defendants and their broker- 
appeal are as follows:—-Tne defendant age. On Issue No. 3 th- lower Court found 
admitted all the transactions set forth that the plaintiff did demand delivery at 
above except the two transactions of the the time fixed for de’ivery by them t 0 third 
10th November 1917 but pleaded that they parties. The plaintiffs' claim was partially 
- were wagering contracts being merely decreed. The defendant has appealed and 
bargains for differences. He alleged that the plaintiffs have filed a cross-objection. 

. even if they were genuine the plaintiff The appea 1 urges that the lower Court 

did not tender the price and demand should have field that,— 
delivery and were, therefore, not entitled (a) the cotton seed transactions were 
to damages. The issues are:— wagering contracts (grounds Nos. 125 

“1 Whether plaintiffs agreed on iotli and 6); 

November 1917 to sell 100 khandis of sarki (h) no demand for delivery w as made 
at R«. 23-11-0 through on - Ramgopal and (ground No. 3); and 
again 100 khandis through one Bansidhar (c) plaintiffs had not made payments 

ita/a/ as alleged ? to third pirsons for losses on account 

7. Whether regarding the 200 khandis sarki, of the transactions in question (ground 
defendant authorised plaintiffs on 10th No. 4). G 

November 1917 as alleged? . As regards the point fa) I am of opinion 

2. Whether the transactions between that the cotton seed transactions were 
the parties were mer< ly bargains for paying all wagering contracts. Ti e parties did 
and receiving differences and are, therefore, not intend to make an actual transfer 
wagering contracts which are void in law, of the goods but merely to pay and receive 
or whether they were genuine transactions money accoiding as the market price 
m which the parties intended actual varied one way or another from the contract 
delivery of goods ? . . price of the given dates. The transc ctions 

3 - Waetaer plaintiffs ever demanded were in lots of one hundred khandis each 
, delivery of the goods in question from Tne cotton seed was deliverable on one 
defendant r - and the sa me date not only in the case 
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of the contracts in dispute but apparent¬ 
ly of all plaintiffs’ contracts in Amraoti. 
The rate on the day of delivery was not to 
be the actual market-rate but 0 rate settled 
by panchas, that is, by the persons with 
whom contracts were made. All adatias 
were bound by this rate The object of 
fixing such a rate is to avoid possible 
excessive loss and probable ruin to some ' 
of the gamblers. Not a khandi of the 
seed sold was actually delivered. 

The plaintiffs rely on Exhibit P-i. 
It is said that this letter implies that the 
plaintiffs had asked for delivery. I do not 
think there is any clear implication of de¬ 
mand from this letter. The defendant re¬ 
fused to settle the saoda then but said 
that he would pay the differences in January 
according to the general settlement in Am¬ 
raoti and that if all in Amraoti made 
deliveries he would also deliver the goods. 

. It seems from Exhibit P-2 that there was 
a demand for delivery of the cotton-seed 
shortly before the 17th January 1918 
but I think it was not a genuine demand 
but only an attempt to give a colouring of 
genuineness to the transactions when the 
plaintiffs must, have thought that they 
were certain to result in their favour. The 
defendant’s reply shows that lie considered 
the demand for delivery a thing not con¬ 
templated by the contract. The defend¬ 
ant had entered into other transactions 
admittedly wagering with the plaintiffs 
and these were entered in the same kliata 
with the transactions in suit. Plaintiff No. 1, 
as P.W. No. i, admits that the contract with 
the defendant was not for actual deliveiy 
of goods, that is hazar goods. He admits 
that “innoeaseof transactions made by 
me as adtiya for goods deliverable from 
15th to 25th January, were any goods 
actually delivered. All agreed to settle 
profits or losses at Rs. 33 per khandi.’* 
Rupees 33was the rate settled by the pan- 
chas though the rate of sarkt in the market 
was Rs. 34 to Rs. 35 per khandt on the date 
fixed (for delivery. According to P. W. 
No. 2 it is customary in Amraoti that all 
sattas should be made through adaiias. I be- 
peve the statement of defendant as D. W. 
No. 1 that he never intended to deliver the . 
sgrki but only meant to pay differences and - 
that that was the understanding betweenhim 

and the plaintiffs, l hold that the sarki 


contracts between the parties were wager¬ 
ing. . 

It is contended that the plaintiffs being 
merely agents if they paid up losses 
on defendant’s behalf they are entitled to 
recover the amount paid from the^defendant* 
Relationship, however, between pacca ada 
ttas and their constituents is not one 
of principal and agent, but of principal ai d 
princip 1 (vide Second Appeal No. 65-B 
of 1915 and First Appeal No. 53-B of 
1916). The plaintiffs, therefore, are not en¬ 
titled to recover anything from the de¬ 
fendant. On the finding that the trans¬ 
actions between the parties were wager¬ 
ing, the plaintiff’s claim must fail. The 
appeal succeeds and the cross-objection, 
which is in respect of the transactions of 
the 10th November 1917, fails. The plain¬ 
tiffs wiil pay the defendant's costs 
thronehout. 

G. r. D. & n. h. Appeal allowed. 


LAHORE HIGH COURT. 

Civil Revision Petition No. 489 of 1921. 

May 9. *923. 

Present: —Mr. Justice Broadway and Mr, 
Justice Harrison and Mr. 

Justice Moti Sagar. 

The NOTIFIED AREA COM¬ 
MITTEE, UNA, through ITS SECRE¬ 
TARY— Defendant — -Petitioner 

versus 

AMAR SINGH and others—Plaintiffs— 

Respondents. 

Punjab Municipal Act (L/I of 1911), ss. 61 
(B), 242 (1) (a)— Notified area — Local Government, 
power of, to impose taxes, extent of. 

The Local Government has no power under 
section 242 (1) (a) of the Punjab Municipal Act 
to impose in a Notified Area those taxes, which 
a Municipal Committee can only impose with 
the previous sanction * of the Governor-General 
in Council, and its powers are restricted to the 
imposition of the taxes detailed in section 61 
(B) of the Act, for which only the previous sanction 
of the Local Government is required. Tp- 9 ° 9 i 
col. 1.] 

•Petition for revision of the decree of the 
Munsif, with powers of a Judge Small 
Cause Court, Una, District • HosMarjmiJ 

dated the 12th March 192*? 
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Lala Madan Gopal for Lala Faqir Chand, 
for the Petitioners. 

Lala Jagan Nath, for the Respondents. 

ORDER. 

Harrison, J. —The question referred for 
decision is whether the Local Government 

has power, under section 242 (1) (a) of the 
Punjab Municipal Act, to impose in a Noti¬ 
fied Area those taxes, which a Municipal 
Committee can only impose with the pre¬ 
vious sanction of the Governor-General 
in Council, or whether its powers are 
restricted to the imposition of the taxes 
detailed in section 61 (B) of the Act, for 
which only the previous sanction of the 
Local Government is required. It is con¬ 
tended that, inasmuch as section 242 is 
silent as to the question of sanction the 
Local Government has under the Act 
taken upon itself the right reserved to the 
Governor-General in Council under sec¬ 
tion 61, that the fact that the section does 

not recite the substitution of the Local 
Government for the Governor-General in 
Council in so many words is immaterial 
inasmuch as the Act was assented to, and 
that if the only possible construction of 
the words used be that the necessity of 
obtaining the previous sanction of the 
Governor-General in Council does not exist 
10 Notified Areas that meaning must be 

appears to me that there 
is no torce whatever in this argument and 
that the confusion, if any, is due to the 
failure to realise that the procedure in 
introducing taxation in Municipalities falls 
under two distinct heads or rather is divid¬ 
ed into two consecutive chapters. In the 
first place, the sanction of the necessary 
authority has to be obtained and, until 
this has been done, the Municipal Committe 
does not function as an authority imposing'- 
taxation. It doubtless has t6 correspond 
With the sanctioning authority and to ob¬ 
serve certain necessary preliminaries with 
a view to obtaining the sanction, When- 
and if the sanction is 1 obtained then, and 
not before, has a Municipal Committee 
any power to act under, section 6 l. It- 
then imposes the tax. In Notifiedv Areas 

this latter actionds performed*by the Local 
Government and not by any-Committee- 
but the tact that the Local Government 
is substituted 1 for the Committee , in. now 
way alters the ‘procedure. The material 


with which the imposing authority deals 
is the contemplated tax, as sanctioned, 
and the authorisation of the Local Govern¬ 
ment in section 242 to perform the func¬ 
tions of the Committee in this respect is 
dearly limited to the same field. It imposes 
what has been sanctioned. The fact that 
in a certain large class of taxes the Local 
Governent is itself the sanctioning authori¬ 
ty does not affect the position. It can 
of course, at the same time, sanction and 
impose a tax, or it can even take for granted 
its own sanction, but the taxes, for the 
imposition of which the sanction of the 
Governor-General in Council is an indis¬ 
pensable preliminary condition, is still 
sacred, and until and unless that sanction 
has been obtained, the Local Government 
is powerless. The answer, therefore, to the 
question is that the powers conferred In¬ 
sertion 242 are limited to the imposition 
of taxes described in section hi (B) 

Broadway, J. I agree in the proposed 
answer tc the Reference. 

Moti Sagar, J. —I concur. 

z - K- Answered accordingly. 


PATNA HIGH COURT. 

Application in- the matter of 
Miscellaneous Appeal No. 244 of 1922. 
_ J u iy 30, 1923. 

Present:— Mr. Justice Das and Mr. Justice 

Macpherson. 

Thakurani PHULWaTI KUMARI_ 

Petitioner 1 - 

versus 

Maharaj Kumar R a o MAHESHWARI 
PROSAD SINGH and others 

—Opposite Party. 

Civil Procedure Code{Act Vof 1908), O.XXX II 

r. 5 Abatement, setting aside of—Sufficient 

ground—Appellant, duty of. 7 * UJJiC ' ent 

It: is obligatory on an appellant to keep himself 

ilTnL, ° f devolution of interest thaJ may 
take place by reason of the death of any of The; 

respondents and it is not suffident for 
aslde . an abatement merely to sav 
that the applicant had no knowledge of the death 

death" re ? h ? t deUt “any months af?er su1h 
death. Abatement of appeal eives a wrv 

portant fight to the persons against whom the 

appeal abates and it is not without suff cient 

reason that the Court should set aside an abate- 

. Application. 
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ORDER - -Tiiis is an application for 
setting aside an abatement. It appears that 
respondent No. 6 died sometime in August 
1922 and the application for abatement 
was not made till the 1st March 1923. 
The petitioner states that she had no know¬ 
ledge of the death of the respondent till 
the 20th December 1922, that is to say, 
till the notices of the appeal were issued on 
the respondent and the peon went out to 
serve the notices. 

Under a very loose practice which has 
grown up in t is Co art no c .re whatever 
is taken t:> specify t J4 e rounds on w ic,. 
an applic .tion lor setting aside an abate¬ 
ment ism :de. T..e Code nukes it obligatory 
on an appellant to keep himself informed 
of any devolution of interest that may take 
place by reason of the death of any of the 
respondents, and it is, in my opinion, not 
sufficient merely to say that the applicant 
had no knowledge of the death of the res¬ 
pondent till many months after such death. 
It must be remembered that the abate¬ 
ment of an appeal gives a very important 
right to the person or his heirs against 
whom the appeal abates and it is not without 
sufficient reason that the Court should set 
aside an abatement. So far as I am 
concerned, I shall require very strong grounds 
to induce me to set aside an abatement 
and snail pay not the slightest attention 
to a mere assertion that the applicant had 
no knowledge of the death of the respondent 
unless some reasons are assigned why the 
applicant did not keep himself informed 
of the death of the respondent. 

So far as this application is concerned, 
it is not opposed and it appears that an ap¬ 
plicant is a parianashln lady. We allow 
the application and set aside the abatement 
in this case, but we must make it perfectly 
clear to the profession that we Suall not 
entertain any application for setting aside 
an abatement unless good grounds are shown 

in support of such an application. 

p D Application allowed , 


LAHORE HIGH COURT. 

Bikst C'VIL A p . 1. No. 30 ip i< 19. 
Presen:— Mr. Justice Han i-on ana 
Mr Justice Zatar Ali. 

FIAZ A ‘MAD SHAH Ai\d ano thex 
—Plaintiffs—Appellants 

versus 

The CHURCH MISSIONARY TRUST 
ASSOCIATION, LONDON, through S. D. 

HI \ DE. Principal, Mission 
.School, MULTAN —Vendor and 
others—Vendees—Defendants 
—Respondents. 

Pre-emption Custom—Outgrowth of mohalla or 
' uburb , rule applicable to— Mohalla Hussain Agahi, 
Multan Cuy. 

There is no authority for the proposition that 
an accretion to or an outgrowth ol an old sub¬ 
division of a town within the limits of the town is 
to be regarded as a new sub-division of it. [p. 912, 

col. i.J . Y - 

Allah Ditta v. Muhammad Nazir, 7 Ind. Cas. 
>16, 84 P. L. K. 1910; 102 P.W. R. 19:0. Imperial 
Oil Soap and General Mills Co., Limited, De.hi y. 
Misbah-ud-din, 61 Ind. Cas. 3 2 5 « 2 D. 83, dis¬ 
tinguished. . . 

It cannot be argued that a sub-divLsion of a 
town cannot expand where its old boundary and 
the land adjoining it are divided by a steep 
declivity. An outgrowth or expansion can take 
place on adjoining land whether it be on the 
same level as the old town or on a lower or 
higher level as in the case of hilly places, [p. 912, 

C The'custom of pre-emption prevails in Mohalla 
Hussain Agahi of Multan City. [p. 91 l > col. i.J 

First appeal from a decree of the 
Senior Subordinate Judge, Multan, dated 
tue 16th December iqi«. 
h Mr. Abdul Rashid, for the Appellants. 

Bakhshi Tek Chand and Lala Har 
Go pal, for the Respondents. 

JUDGMENT.—The plot of land which 
is the subject of this pre-emption suit is 
situated in that low lying northern 
outskirt of the City of Multan which ex¬ 
tend between two of its gates, the Lohan 

ana Daulat Gates, ana is hemmed in on 
tne north by the Circular Road. The City 
pioper to the south of this tract and the. 
Fort to the north beyond the road are on 
much higher levels. . The whole ot this 
low expanse was originally vacant and 
was known as nazul property belonging 
to Government. Portions of it were from 
time to time leaser, sold or gif ed 7 
Government tor building purposes ana it 
was in abort 1673 that two large plots 
from it were gifted to the Church, 
Missionary Society, end that boay founded 
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therein a school. loiter on, in about 1915, 
the scaool was remove^ tnereirom anu the 
Society divined the land into small plots 
and offered the same for sale by public 
auction, tour of these plots were pur¬ 
chased by defendants IN os. 2 to 4, and 
it is only one of these four lhat the 
plaintiff's claim to pre-empt on the ground 
that it aujoins their land* The defence 
was that the custom of pre-emption did 
not obtain in this new suburb ot the City 
which constituted a sub-division by itsell 
and was known by the name bithar (low 
land). The plaintiffs contended, on the 
otnei hand, tnat toe so-calleu bithar formed 
part of tue sub-division Husain Agahi and 
was included in it. it was common 
ground in the Court below that the 
custom of pre-emption was in force in 
Husain Agahi and that being the position 
taken up b> the parties, tne decision of 
the case depen u ea upon tne answer to 
the question wuetner tne laud in dispute 
was witnin Husain Agani or beyonu it. 
Tne lower Court arrived at the conclusion 
that it was situated in bithar which was 
a separate sub-division and not a part of 
Husain Agahi and that no right ot pre¬ 
emption was proved to exist in bithar. 
the suit was accordingly dismissed and 
the plaintiffs have come to this Court in 
first appeal. 

Counsel for the defendants-respondents 
wanted to argue beiore us that the 
custom of pre-emption was not proved to 
obtain even in Husain Agahi, but we did 
not allow him to ao so because, as stated 
in the judgment of the Court below, 
tte existence of tl e custom in Husain 
Agahi was not denied by the defendants 
in that Court. Therefore, the only ques¬ 
tion before us is whether the part called 
bithar as an outgrowth of land is included 
in the sub-division Husain Agahi or is a 
separjte sub-division by itself. There is 
ample documentary evidence on the record 
showing that tl e lands and houses in 
bithar are generally described as situated 
in Husain Agahi. 

In the first place, in the notice of sale 
of plots issued by the local Agent of the 
Church Missionary Society the land was 
stated to be •• situated at Husain Agahi/* 

Secondly, , i n the very deed by which 

the defendants purchased the four plots 


the land was stated to be situated in 
Husain Ag^hi. Similarly, in all other 
deeus ot sale executed by the Agent of 
the Missionary Society the plots sold 
were stated to be situated in Husain 

Agahi. 

Thirdly, the defendant Budhu Ram him¬ 
self in the agreement uated the 15th 
September 1915 executed by him relating 
to a plot ot nazul land, which is to the 
north-east of the land dispute, described 
it as situated in Husain Agahi. 

Fourthly, there is the statement of the 
defendants* own witness Mr. M. N. 
Bannerji, Ple..aer, Multan, wuo e Lou^e 
is built on nazul find between Da ala t 
ana Eohari Gates, tnat he describes his 
bouse as situated in Husain Agahi. 

Fifthly, there is the evidence of defend¬ 
ants' own witness, Bihari Dal, Sub-Overseer, 
Municipal Committee, Multan, wto pro¬ 
duced the Survey Map of Multan City, 
prepared in 1901, anu the field book 
relating thereto, and stated, by a refeience 
to these documents, that as against the 
survey stations 99, 5 R, 29 and 2 M. marked 
in the map, the entry in the field book is 
“in Husain Agahi.*' A glance at the map 
shows that the line connecting these four 
stations is just on the norther^ boundary of 
the entire la.*d containing the Mission 
School building. This makes it clear that 
in 1901 this land was considered to be a 
part of Mohalla Husain Agahi. ee 
copy of this map Exhibit D-.13, filed by 
the defendants;. 

Sixthly, there is the evidence afforded 
by the record of a pre-emption suit 
brought in 19I0 by Jhandu, (P. W. No. 8), 
tor possession a house situated in this 
bithar land. It was stated in the plaint 
that the house was in Husain Agahi and 
that the custom of pre-emption obtained 
in Husain Agahi in respect of houses. 
This house is marked as No. 1 in the 
plan. Exhibit P-16, and the plaint is 
printed at page 151 of the copy book 
The case ended in a compromise which is 
printed at page 49. In ttis compromise 
the house stated to be “situate at 
bithar near Duselia Husain Agahi. 
Multan/’ The Dusehra ground is to the 
north of this house ana it appears that 
this ground is known as Dusehra Husain 




INDIAN CASES. 


(*925 


FIAZ AHM\D SHAH V . CHUNCH MISSIONARY TRUST ASSOCIATION, LONDON; 


Agabi as stated in the deed of com¬ 
promise. 

As against this mass of documentary 
evidence which, it is important to note, 
comprises:— 

(1) defendants’ own title deed P-3,' 

(2) the agreement executed by one of 
the defendants in September 1915 P-n ; 
and 

(3) the Survey Map D-13 produced by 
their own witness, Bihari Lai, 

All that defendants' Counsel could urge 
was that .n certain deeds o‘ - sale of nazul 
plots executed bv the Deputy Commis¬ 
sioner of Multan, the plots sold were 
stated to be situated inside Lohari gate 
and not in Husain Agahi and that in 
the registers of nazul lands prepared in 
185 - 1 , I ^7 I and I 9 )I the land in dispute 
was shown to be inside Lohari gate. 
But there is nothing to show that the 
land insioe Lohari gate lying between 
Husain Agahi Bazar and the Circular Road 
was not within Mohalla Husaiu Agabi. 
The lower Caurt d scarded all this evi¬ 
dence, and referring to the old history 
of the City as giveh in the Multan 
Gazetteer according to which this low 
lying land was once the site of a ditch 
or the bed of the river Ravi, arrived at 
the conclusion that the high level border 

of the Cit} was its old boundary* tli at 

the new abadt in the hollow below it 
could not be a part of the old Mohalla 
Husain Agahi and that the plaintiffs, in 
order to succeed in their suit, should 
have established the existence of a custom 
of pre-emption in this part but had failed 
to do so. We are of opinion that this 
conclusion is based on wrong premises. 
There is no authority for the proposition 
that an accretion to or an overgrowth 
of an old sub-division of a town within 
the limits of that t:>wn is to be regarded 
as a new sub-division of it, though 
th?re are rulings to the effect that new 
suburbs beyond the limits 0 f a town 
constitute new- sub-divisions. In Allah 
Dicta v. Muhammad Nazir (;; it was held 
that 2* new abadi within the old' Mauza 
G^rhi Awan though on the borders ot the 
town of Hafizabad and now a part, of 

...?•• • 

[ iy ' 7• Ind. (+as. 7161 84 P. R. 1910J 102 P.W^. 


that town was to be regarded as a new 
sub-division. Simila tly, in Imperial Oil Soap 
and. General Mills Co., Limited, Delhi v. 
Misbah-ud-din (2) the land pre-empt¬ 
ed was originally within the limits of the 
village Keandiat Kalan outside the walls 
of Delhi but now formed a suburb of 
Delhi and was known as Pahar Ganj. It 
was, therefore, held that this new suburb 
outsiae tl e City constituted a new sub¬ 
division. These two rulings, therefore, 
which are cited by the respondents' 
Counsel are distinguishable and do not 
apply to the present case, as here the new 
aba li is a natural expansion of the old 
City within its limits which are now 
defined by the Circular Road. It cannot 
be argued that a sub-division of a Citj 
cannot expand where its old boundary 
ana the land adjoining it are divided by 
a steep declivity. An outgrowth or ex¬ 
pansion can take place on the adjoining 
land whether it be on the same level as 
the old town nr on a lower or higher level 
as in the case of hilly places. The evidence 
reviewed above fully establishes that this 
low lying land was by general acceptance 
situated within Husain Agahi and the 
defendants could not show that, it was 
ever previously asserted that it was not 
within that Mohalla. We, therefore, find 
that the land in dispute is situated within 
Husoin Agahi ana th t the custom of pre¬ 
emption prevails in that Mohalla. 

It m-y be stated here that the custom 
of pre-emption has been held to prevail 
generally not only in the Multan City but 
a^o in its new suburbs known os ' Taraf 
Ravi’ and ‘ Berun Pak Darwaza vide 
Abdulla v. Punnu Ram (3) and Ghulam 
Murtaza v. Rupa Mai (4). Of the four 

judicial instances cited in the present ca s e 
three relate to bouses whicii are admitted¬ 
ly within the old Mohalla Husain Agahi. 
Having regard to all this and the defend¬ 
ants’ admission, ic may safely be conclud¬ 
ed that the custom of pre-emption does 
obtain in the sub-< ivision Husain Agahi. 

There remains to be decided the ques¬ 
tion of price. The Commissionersappointed 
to determine the market-value of the land 

(2) 61 Ind. Cas. 325; 2 L. 83. ’ 

(3) 42 P. R. 1906; 85 I/- R- 1907; 79 P. W— 

R (-ff ,57 1906; 100 P. L~. R. 1906; 84 Pj 

R. 1906 . 



INDIAN CASES. 


9 r 3 


Vol. 75] 

RAM SARAN DAS V . HARPHUL. 

ia suit estimated its value at Rs. 12,000 
and this valuation was accepted by the 
paintiffs, but the lower Court increase 1 
it to Rs. 13,'.'oo. We are of opinion that 
according to the rates found by the 
Commissioner and referred to by the 
Court below the value could not be less 
than Rs. 13,000. We, therefore, accept the 
appeal and, reversing the judgment and 
decree of the Court below, grant the 
plaintiffs a decree for possession of the 
land on payment in the Court below ot 
Rs. 13,000 less costs in both Courts, on 
or before the 10th of August next. In 
default the suit will stand dismissed with 
costs throughout, 
z. x. 

Appeal accepted. 


LAHORE HIGH COURT. 

Second Civil Appeal Iso. 792 of 

1923. 

July 23, 1923. 

Present: —Mr. Justice Lumsden. 

RAM SARAN DAS—Defendant— 

Appellant 
, . . versus 

HARPHUL and others— Plaintiffs 
CHUNI LAL and others —Defendants 

, —Respondents. 

Custom—Ancestral property—Burden 0/ prooj — 
Village deserted and re-occupied, ej/ect of. 

A party asserting that land in dispute is 
ancestral must prove the fact, and conjectures 
cannot he accepted as substitutes for proof. 

Alar Singh v. 1 hukar o>ingh t o Ind. Cas. 
721; 42 P. R. 1910; 12 C. W. N. 1049; 35 C. 

1039 . 35 I* A. 200; 8C.L. J- 359 ’* 18 M - L- J. 
379; 128 P. W. R; 1908: 4 M. L. T. 207; 10 Bom. 

I*. R. 790 (P. C.), followed. 

Tiie history of a village showed that ai 1840 
all the proprietors, including the common ancestor 
of the parties to the dispute, left the 
village and took’ up their residence elsewhere. 
For a period ofc 25 year* the village site was 
d^erted and the fields unfilled. Thexeaiter, cer¬ 
tain of the descendants of the previous proprie¬ 
tors, including the son of the common ancestor 
of the parties, returned to the village and com¬ 
menced cultivation ; 

Held, that, the land occupied by each descend¬ 
ant on return to the vilLge must be treated 
as his self-acquisition and could not be regarded 
as the property of his ancestor who abandoned 

58 


the village, even though the descendant actually 
resumed possession ol the same land as was held 
by tl»e ancestor. 

Alanohar v. Natihi; 60 Ind. Cas. 399; 2 

L- 366; (1922) A. I. R. (L.) 320, followed. 

Second appeal from a decree of the 
District Judge, Delhi, dated the 17th 
January 1923, rffirining that of the 
Munsif, Pirst Class, Jhajjar, District Rohtak, 
dated the 28th March 1922. 

Mr. Shavutir Chand , for the Appellant. 

Lala Jagan Nath, for the Respondents. 

JUDGMENT. —The parties to this suit 
out of which the present appeal arises 
are Brahmins of village Chandpur in the 
Jhajjar Talisil of the Rohtak District. 
They are members of an agricultural 
tribe anu it is admitted that they follow 
custom. There is no dispute as to natural 
relationship, and the only question for 
determination ir this appeal is, whether 
the land in respect of which the plaintiffs 
seek a declaration is ancestral qua them. 
S ch a question is one ot fact, but the 
appeal has been admitted on the ground 
that tie finding arrived at by the lower 
Court was not based on an}' evidence, 
but was a mere conjecture. In Afar 
Singh v. Thakar Singh (lj their Lordships 
of the Privy Council laid down that 
tl e party asserting the land to be 
aicestial must prove the fact, it not 
being possible to accept mere conjectures 
as substitutes for proof. 

I have no hesitation in coming to the 
conclusion that in this case the property 
has not been shown to l e ancestral. 
Tne history of the village shows that in 
1840 ail the proprietors, inc.uqing Nathu 
Ram. t. e common ancestor of tl e parties, 
left the vi.lage and took up their 
residence elsewnere. For a period of 25 
years tie village site was be chiragh and 
the fields untilled. Thereafter, certain of 
the descendants of the pi evious proprietors, 
including ti e son of .Nathu Ram, return°d 
to the village ana commenced cultivation. 
It does not appear to me to be possible 
to distinguish this case from that reported 
as Manohar v. Nan hi {2) where it was 

(1) 6 Ind. Cas. 721J 42 P. R. 1910; 12 C. W. 
N. 1049; 35 C, 1039; 35 L 2o6 5 8 c - L. J. 3591 
18 M. L. J. 379 ; I 28 R- W. R. 1908; 4 M. L. T. 
207; ic Bom. L. R. 790 (P. C.). 

(2) 66 Jud. Cas. 399 ; 2 L. 366; 1922) A. I. R*. 

(Li) 320. 
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held ill similar circumstances that the land 
must be regarded as the self-acquired 
property of the persons who returned to 
the village 25 years after its desertion. 
There is nothing in this case to show tlia* 
Kewal Ram actually resumed possession 
of the same land as had been held by 
his father Nathu ham, but even if it 
could be assumed that he did, the 
possession w-as nonetheless a re-acq 'isition, 
and the land was divested of its ancestral 
character. As Kewal Ram is not a 
common ancestor it fell- ws that the 
plaintiffs c nnot challenge an alienation 
mane in r c spect of it. 

An attempt has 1 een made to distinguish 
the authority quoted on two gro nds («) 
that in this case the proprietors left the 
village because of famine, and (6) that 
they retained throughout the period of 
2 5 < years, the animus of returning. 
Neither of these distinctions are of 
substance. It is not stated why, in the 
case quoted, the proprietors deserted th ir 
village, but it may be assumed that it 
was for some similar reason, while it can 
hardly be believed in thea'sence of any 
proof that famine conditions subsisted 
for a period of 25 years. Ther e is n .thing 
to support the theory in this case any 
more than in the authority referred to 
that the proprietors intended to return 
sooner or later. 

It follows that as th e plaintiffs ha\e 
no locus standi to challenge the alienation 
in question the appeal must be accepted, 
and plaintiffs' suit dismissed with costs 
throughout. 

z. k. & N. H. 

Appeal accepted. 
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NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Miscellaneous Civil Appeal No. 17 of 

19 22. 

July 12, 1923. 

Present:—Mi. Halifax, A. J. C. 
SAKHARAM and another — Defendants 

—Appellants 

versus 

RAMCHANDRA- Plaintiff- 

Respondent. 

C. P. Land Revenue Act (II of 1917), s. 219 
Communal land — Trespasser—Suit for eject¬ 
ment — Civil Court, jurisdiction of—Powers of 

A, Civil Court has jurisdiction to try a suit 
by a malguzar to eject a trespasser from land 
set apart by an entry in the Administration Paper 
ot the village for the communal purpose of a cattle 
stand, upon a portion of which he alleges the tres¬ 
passer has encroached by the erection of a build¬ 
ing. The Deputy Commissioner cannot deter¬ 
mine the right to exclude a trespasser from a 
communal land permanently under section 219 
of the C. P. Land Revenue Act. He cau eject 
him summarily. The jurisdiction of the Civil 
Court to determine such a right has been 
expressly saved under the section. 

Appeal from an order of the Additional 
District Judge, Bhandara, dated the 24th 
June 1922, in Civil Appeal No. 11 of 1922. 

Mr. P. S. Deva, for the Appellants. 

Mr. D. P. Tiwan, for the Respondent. 

JUDGMENT. —Tne suit is brought by 

a malguzar to eject the defendants from 
land set apart by an entry in the Adminis¬ 
trate .n Paper of his village for the communal 
purpose of a cattle stand, upon a portion 
of which he alleges they have encroached 
by the erection of a building on it. The 
defendants raised the objection that the 
jurisdiction of the Civil Court was bar¬ 
red by section 220 of the Land Revenue 
Act, 1917, because the Deputy Commissioner 
was empowered by section 219 of the sure 
Act to dispose of the matter in dispute. 
This plea prevailed in the first Court and 
the suit was dismissed, but in appeal the 
dismissal was set aside and the suit was 
remanded for trial on its merits. 

2. Tne defendants have appealed against 
the order of remand, but a mere perusal 
of section 219, on which they rely, estab¬ 
lishes that the appeal has no susbtance. 

Tne right to exclude a trespasser on com¬ 
munal land permanently, which is in ques¬ 
tion here, is not a matter which the Deputy 
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Commissioner can determine under that 
section; he can only eject him summarily, 
and the section itself 1 expressly saves the 
jurisdiction of the Civil Court to decide 
the question of the right of permanent 
exclusion. 

3. The plea seems to have been taken, 
as is so often done, merely because it was 
seen to be a possible plea in the case, with¬ 
out any consideration of the advantage 
the defendants night derive from its suc¬ 
cess. If it succeeded, the plaintiff would 
merely have to nuke an application to 
the Deputy Commissioner under section 
219, wherein his chances of success or 
failure would be exactly the same as in 
the present suit and the proceedings would 
probably be shorter and simpler and less 
costly; indeed, it is somewhat surprising 
that he did not choose that alternative 
of the two allowed him. 

4.. The learned Pleader for the defendants 
admits that if the defendant succeeded 
before the Deputy Commissioner the 
plaintiff could still file this s me suit over 
again, and the defendants wo dd be exactly 
where they were. He explains, however, 
that before the Deputy Commissioner the 
defendants would have the advantage of 
being able to ask that the land on which 
they hive built should be included in the 
abadl under section 71, and clause id) of 
section 106 of the Lund Revenue Act. 
Assuming that section 46 of the same Act 
and the opposition of the malguzar do 
not doom any such application to failure, 
there seems to be no reason why the de¬ 
fendants should not make it while this 
suit is in progress; an order making the 
plot in dispute a part of the abadt would 
defeat the plaintiff's claim as completely 
in the Civil Court as before the Deputy 
Commissioner. 

5. But it is quite clear that, if the plaint¬ 
iff chooses to bring this suit in a 
Civil Court, instead of seeking the 
simpler remedy provided for him by 
the Land Revenue Act, he is entitled to 
do so and the Civil Court has jurisdiction 
to try the suit. The .appeal will accord 
ingly be dismissed. Tne appellants must, 
puy all the costs incurred by their respond¬ 
ent in this Court. 1 

Appeal dismissed. 

G. R • D. 1 ' 
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LAHORE HIGH COURT. 

Letters Patent Appear No. 1510c 1922. 

April 3, 1923. 

Present: -Sir Shadi Lai, Kt., Chief 
Justice, and Mr. Justice LeRossignol. 
PIARA SINGH— Peai ntiff— Appel lak t 

versus 

MGJ.A MAL— Vendee, and others— 
Vendors—Defendants— 
Respondent*.. 

Indian Soldiers Litigation Act {IX 0/1918), 
s. ii, meaning and applicability of—Plaintiff who 
has ceased to be Indian Soldier, whether can take 
advantage of provision—Intention of Legislature — 
Interpretation of Statutes. 

If the language of a Statute is clear and un¬ 
ambiguous the Court must give effect to it and 
has uo right t • extend its operation in order 
to carry out the real or supposed intention of 
the Legislature, [p. 916, col. 1.] 

The Legislature in enacting the Indian Soldiers 
Litigation Act intended to provide for the 
special protection in respect of civil and revenue 
litigation of Indian Soldiers serving under War 
conditions and contemplated that a person’s 
right to have recourse to a Court of Law should 
not be adversely affected by reason of his serving 
as a soldier under War conditions. It was 
consequently provided that the period of such 
service should be excluded from the period of 
limitation prescribed for the suit, appeal or 
application which he might bring before a Comrt 
of Law and it was intended that the period of 
limitation should not run against him during 
the time he was serving under War conditions, 
[p. 916, col. i.] 

The language of Section 11 of the Indian Soldiers 
Litigation Act, however, embraces only those cases 
in which the plaintiff is an Indian Soldier at the 
time of the institution of the suit, and the mere 
fact that he was a soldier for some time during the 
period of limitation prescribed for the suit does 
not benefit him if he has ceased to be a soldier 
on the date of the institution of the suit. [p. 917, 
col. i.] 

Letters Patent Appeal against the judg¬ 
ment and decree of Mr. Justice Martineau, 
passed in Civil Appeal No. 2629 of 1921, 
dated the 6th June -19^2, reversing that ot 
the District Judge, Sialkot, dated the nth 
August 1921. 

Dr. C. C. Narang and Mr. An ant Ram , 

for the Appellant. 

Mr. D. R. Sawhney,ior the Respondents. 
JUDGMENT. —This ap;eal arises out of 
an action brought in December 1920, lor 
the pre emption of a plot of land sold in 
1918. It is admitted that the suit is barred 
by limitation unless the plaintiff satisfies 
the requirements of section 11 of the Indian 
Soldiers'Litigation Act, IX of 1918. Now, 
the aforesaid section provides that in com- 


i 
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puting the period of limitation prescribed 
for any suit, appeal or application, to any 
Court in which tie plaintiff-appellant or 
applicant is an Indian solider, the time 
during wiiicn such soldier has been serving 
under War conditions, since the 4th of 
August 1914, shall be excluded. The 
plaintiff had undoubtedly served as a 
soldier under War conditions for sometime 
before the institution of tile suit, but lie 
was demobilised in March 1920, aim it is 
admitted that ue was 110 longer a soldier 
when he brought the present action. 

The learned Judge in Chambers has held 

that, as the plaintiff was not a soldier on 
the date of toe institution of the suit, lie 
could not avail himself oi the benefit of 
the said section. There can be no doubt 
that the Legislature in enacting this law 
intended to provide for the special protec¬ 
tion, in respect of Civil ana revenue 
litigation, of Indian soldiers serving under 
War conditions and contemplated that a 
person’s right to have recourse to 3 
Court of Law should not be adversely 
affected by reason of his serving as a soldier 
under War conditions. It was conse¬ 
quently provided that the period of such 
service should be excluded from tpe period 
of limitation prescribed for the suit, appeal 
or application widen lie might bring before a 
Court of Law. It was clearly intended that 
the period oi limitation should not run 
against him during the time he was serving 
under War conditions. 

If this was the object of the Legislature, 

there is no cogent reason why a person 

who has earned the concession indicated 

above should lose it simply because he has 

ceased to be a soldier at the time he 

invokes the aid of the Court. It is, however, 

manifest that if the language of a Statute 

Is clear and unambiguous, the Court 

must give effect to it and has no right t 0 

extend its operation in ordei to carry 

out the real or supposed intention of the 
Legislature. 

“When the language is not only plain but 
admits of but one meaning, the task of 
interpretation can hardly be said to arise. 

It is not allowable, says Vattel, to interpret 
what has no need of interpretation. Absolute 
SenUntia expositorc non indiget. Such 
language best declares, without more, the 


t r 9*3 

intention of the lawgiver, and is decisive 
of it. The Legislature must be intended to 
mean what it has plainly expressed, and 
consequently there is no room for con¬ 
struction. II matters not, in such a case, 
what the consequences may be. Whore 
by the use of clear and unequivocal lang¬ 
uage capable of only one meaning, 
anything is enacted by a Legislature, it 
must be enforced, even though it !e 
absurd or mischievc 11s. The underI3 iug 
principle being that the meaning and inten¬ 
tion of a Statute must be collected from 
the plain and unambiguous expressions 
used therein rather than from any notions 
which may be entertained by the Court 
as to what is just or expedient. If the words 
go beyond what was probably the inten¬ 
tion, effect must nevertheless be given to 
them. They cannot be construed, contrary 
to their meaning, as embracing or excluding 
cases merely because no good reason 
appears why they should be excluded or 
embraced. However unjust, arbitrary or 
inconvenient the meaning conveyed may be, 
it must receive its full effect. When once 
the meaning is plain, it is not the province 
of a Court to scan its wisdom or itspolicy. 
Its duty is not to make the law reasonable, 
but to expound it as it stands, according 
to the rea! sense of the words." (Maxwell 
on the Interpretation of Statutes, Sixth 
Edition, pages 5 to 8). The same author 
sums up the position in the following 
words:— 1 

“In short, when the words admit of but 
one meaning, a Court is .ot at liberty to 
speculate on then tentionof the Legislature, 
and to construe them according to its 
own notions of what ought to have been 
enacted. Nothing cou’d be more dang emus 
than to make such considrations the 
ground for construing an enactment that 
is unambiguous in itself. To del art fiom 
the meaning on account of such views, is, 
in truth, not to construe the Act but to 
alter it/ But the business of the inter¬ 
preter is not to improve the Statute it is 
to expound it. The question for him is 
not what the Legislature meant, but what 
its language means, }.£*, what the Act has 
said that it mean*. To give a construction 
contrary to, or different from, that which 
the words import, or can possibly import, 
is not to interpret law, but to make it. 
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and Judges are to remember that theli 
office is jus die ere, not jus dare ' 1 

Now, the language of the section embraces 
only those cases in which the plaintiff is 
an Indian soldier at the time of the institu¬ 
tion of the suit, and it appears that the 
mere fact that he was a soldier for some 
time during the period of limitation pre¬ 
scribed for the suit does not benefit him if 
he has censed to be a soldier on the date of 
institution of the suit. The learned Counsel 
for theplaintiff asks us to place a beneficial 
construction upon the section, but no rule 
of interpretation can be invoked for the 
purpose if including cases plainly omitted 
from the natural meaning of the words. 
As pointed out by Maxwell at page 26 : “A 
case not provided for in a Statute is not 
to be dealt with merely because there 
seems no good reason why it should have 
been omitted, and the omission appears 
consequently to have been unintentional." 
It may be a casks omissus, but it is 
obviously for the Legislature, and riot for the 
Court, to remedy the defect. 

We are constrained tc hold that the 
plaintiff's c >se does not come wit!:in section 
11 of the Indian Soldiers Litigation Act. 
The appeal, therefore, fails and is dis¬ 
missed with costs, 
z. K. 

Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER S 

COURT. 

Second Civil appeal No. 220 of 1922. 

August 30, 1933. 

Present:— Mr. Pridc-avx. A J. C. 

KISENLaI and others—Plaintiffs— 

APPELLANTS 

versus 

CHENDBA and others—Defendants 

—Respondents. 

Contract Act ( / X of 1872), s. 45— Joint promise 
to pay—Suit by one promisee for share , whether 
lies Consolidation of suits by different plaintiffs — 
Powers of Court—Civil Procedure Code (Ad V of 
1908), s. 151. 


Under section 45 of the Contract Act in regard 
to a promise to pay ma ’e to two dr more persons 
jointly, proceedings to enforce the cloim must he 
taken bv all promisees md a suit for his share of 
the amount brought by one of several promisees is 
liable to be dismissed, fp qiS, col 2: p. 919, col. 1.] 

Under section 151 of the Civil Procedure Code 
a Court lias inherent power to consolidate suits, 
and't should adopt this procedure where suits are 
brought by different plaintiffs for the recovery 
of debts which formed < rigiiuilh one whole, but 
were split up subsequently cm account of the 
dissolution of the firm to which they were due. 
[p. 919, col. 1.3 

Appeal from a decree of the District 
Judge, Ward!a, dated the loth February 
1922, in Civil Appeal No. 154 of 1921. 

Mr. M. B. Kivkhedc, R. B., for the Ap¬ 
pellants. 

Mr. P. C. Dutt, for the Respondents. 

JUDGMENT.-—This judgment also dis¬ 
poses of Second Appeals Nos. 221 ard 222 
of 1922. There was a firm called Meg liraj- 
Mansukhdas with which the first defendant 
Chendba is said to have l ad dealings and to 
whom he owed money. That firm divided 
into three separate firms arid each firm 
reprtse -ted by the owner, a former partner 
in Meghraj-Alan.sukhda -. has filed a separate 
suit to recover one-third of the money 
due to the firm of Meohraj-Mansukhdas 
by Chendba. 

A preliminary objection was raised 
that the suit was not maintainable because 
all three as representing the old firm of 
Meg lira j-Mansukhdas now dissolved should 
have Sued in one suit for the money due 
by the defendant if any. Defendant relied 
on section 45 of the Contract Act nr. d O. II, 
r. 2 of the Civil Procedure Code. 

T>e Trial Court in an interesting judg¬ 
ment held that the partnership though 
dissolved continued for the purposes of 
winding-up its affairs and as none cf the 
partners are dead me suit must be brought 
for the whole of the a mount which the part- 
nets claimed jointly and each partner can¬ 
not maintain a separate st it for the shares 
said t i have come to him in the original 
firm. I may add that each plaintiff made 
his former two partners co-defendants 
in the su its. 

On appeal the District Judge, Wardha' 
has upheld the finding of the Trial Court 
and dismissed the three appeals. It was 
urged in that Court that the plaintiffs 
shorild have been given an opportunity 
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to amalgamate all the suits but the Judge 
refused it stating:— 

“In the first place, I do not see how claims 
by independent plaintiffs can be amal¬ 
gamated. In the next place, I see no reason 
to think that the omission was due to in¬ 
advertence. The plaintiffs must have kncwn 
that the ordinary procedure for recovery 
of a debt is for the creditors to join in fil¬ 
ing a suit. They took the curious course 
which they did take at their own risk. 
I must refuse to allow amalgamation.” 

This plea of amalgamation was apparent¬ 
ly never raised in the Trial Court. 

As regards another plea raised in the 
lower Appellate Court, the Judge writes:— 

“The last plea is rather ingenious. It 
is suggested that the three plaintiffs joint¬ 
ly might be allowed to press one of the 
claims. In each suit the names of the 
three plaintiffs appear one as plaintiff 
and two as defendants. Bat the subject- 
matter of the suit is a sum in which it 
is still asserted that only one plaintiff 
has an interest. It is too late to change 
the subject-matter of the suit and allow 
the three plaintiffs to sue for one-third 
share of the j ji.it debt; this third being 
made up of three equal sums from the 
share of the three plaintiffs. It seems 
clear that in the particular circumstances 
of the case it would not have been proper 
to make the defendants plaintiffs, as it 
was all along stated that the defend¬ 
ants were entitled to no share of the 
sum claimed by the plaintiff. But, as a 
matter of fact, no such atmlicatior was 
made to the first Court. Such ar. appli¬ 
cation involved the dismissal of the other 
suits and these suits were being passed. 
Even now the appellants n ,t clearly 
state that they desire the dismissal of 
two of the suits and will net file an apreal 
with regard to these appeals. I, thereW 
reject the application made ’ at a very' 

late stage and with apparent reserva- 
tions. 

It is here pressed that there is no ac¬ 
tion in the Civil Procedure Code to com¬ 
pel persons to sue jointly for a debt due 
at ore time to more than one person Re¬ 
liance is placed on 9. I, rule 9, ’ civil 
Procedure Code, and it is urged, that no 
suit can be defeated by reason of misjoinder 


or non-joinder of parties. Nagorao v. 
Nago (1), Bhag Mal-Saddu Ram v. Walia 

(2) ore is quoted as authority for showing 
that a partner of a firm dissolved can still 
sue for his individual share of a debt. 
The facts in the Punjab case were very 
different to those in the present east: there 
one person recovered by a decree one-fifth 
of tht debt and his remaining partners 
were then allowed to sue for four-fifths 
share of the debt. Inthe present case it is 
fairly apparent that the defendants have 
deliberately split up the debt and brought 
three separate suits to harass the defend¬ 
ant; the fact that the three suits were 
filed on the same date and by the same 
Pleader points strongly to this being the 
tru th. 

It is argued that section 45 of the Con¬ 
tract Act does not prevent the suits being 
brought in their present form and section 
37 of the Transfer of Property Act and 
Sambhusa v. Gopal (3), Sanwale Singh v, 
Ganeshi Lai (4) and Ganesht Lai v. Charafl 
Smgh (5) art quoted. The last two cases 
refer to mortgage suits and do not seed 
applicable here. Shamsundar v. Kunjoban 

(6) a case of joint damage and Hanhar 
Pershad v. Bholl Pershad (7) are said to 
support the appellants' argument. 

It is further contended that under the 
analogy of section 7 of the Limitation 
Act the three suits have been rightly 
brought and it is pressed that in any case 
amalgamation or consolidation of the three 
suits should be allowed under the prin¬ 
ciple enunciated i,-- Kali C ha ran Dult v. 
Manodabala Dasi \Surja Kumar Mondal] 
( 8 ). 

I am very clearly of opinion that under 
section 45 of the Contract Act in re¬ 
gard to a promise made to two or more 
persons jointly proceedings to enforce 
the data must be taken by all promises 
and that a suit brought by one of several 

(A 24 Ind. Cas. 831; 10 N. L. R. 72. 

(2) 53 Ind. Cas. 416; 128 P. P. 1919; 54 P. L: 

R. 1920. 

(3) 1 N. L. R. 24. 

(4) 20 Ind. Cas. 41; 35 A. 441; 11 A. L. 6:oj 
(O 19 Ind. Cas. 614; 35 A. 247; 11 A. L. T . 28a 

( 6 ) 13 C. P. L. R. 130. 

(7) 6 C. L. J. 383. 

(8) 15 Ind. 1 as. 897; 17 C. W. N. ;2(; 16 C; 

I/. J. 591 . 
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joint creditors or partners is liable to be 
dismissed. The preliminary objection rais¬ 
ed in all three cases has been rightly sus¬ 
tained. 

But the further question arises whether 
the lower Appellate Court should not have 
allowed the plaintiff to consolidate 
the suits and t 0 try the whole matter as 
one suit. That the Court had the power 
under section 151 of the Civil Procedure 
Code is apparent and I think that procedure 
should be f >11 owed in the present case. I 
allow theappeals to that extent and direct 
that the Trial Court do consolidate the three 
suits and then try them. That Court 
must be careful to allow only one set of 
costs. As the two appeals are entirely 
due to the method in which the three 
plaintiffs attempted to collect their one- 
third share of the debt said to be due by 
the defendant, I direct that the 
costs in the lower Appellate Court 
and in this Court be borne by the three 
plaintiffs. They will pay their own and 
Chendba defendant’s costs in both these 
Courts. Costs in the Trial Court will abide 
the result. 

G. r. D. & n. h. Appeal allowed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 3061 of 1922. 

May 7, 1923. 

Present: —Mr. Justice Campbell. 

SCJNKA and another—Defendants 

—appellants 

versus 

JHARU— Plaintiff and others— 
Dependants—Respondents. 

Civil Procedure Code (Act V of 1908), 5. 11, O. 
XXXIV, rr. 7, 8 —Redemption suit — Pre¬ 

liminary decree—Failure of plaintiff to pay decretal 
amount, effect of—Second suit for redemption, 
maintainability of — Res judicata. 

Where a plaintiff obtains a decree for redemp¬ 
tion of a mortgage by payment into Court of a 
certain sum within a certain time and then takes 
no steps towards making such payment and the 
period fixed elapses without any payment being 
made, a second suit to redeem on payment of 
the self-same sum is not barred by the rule of 
res judicata, fp. 920, col. r.] 

ShibbuMul v. Pair a Sing. 86 P. R. 1877 
Dhaupat Mai v. Jhaggar Singh, 93 P. R. 1908-* 
164 P. L- R. 1908; 133 P. W. R. 1908 (P. b.)* 

followed. 

A preliminary decree in a redemption suit 
provided that if the plaintiff failed to pay the 
amount mentioned in the decree within the time 

limited “he shall be debarred from all right to 


redeem the property.” Nothing further was done 
under the decree either by the plaintiff or by 
the defendant: 

Held, that a second suit by the plaintiff to 
redeem the property was not barred by res 
judicata by virtue merely of the clause in the 
previous decree having the right of redemption 
as there was no final determination in that suit 
Of the issue whether the plaintiff’s failure to pay 
the redemption price within the period fixed by 
the Court would terminate the relation of mort- 
gagor and mortgagee and further as such an 
adjudication was not necessarv for the decision 
of the suit, [p.920, cols. 1 & 2.) 

A preliminary decree in a redemption suit 
ought not to direct more than that if the plaint- 
ill makes a default, the mortgagee should have 
a right to ask for a final decree for foreclosure 
or sale as provided by r. 8 of O. XXXIV of the 
Civil Procedure Code. [p. 921, col. i.l 

Case-law discussed. 


Second appeal from a decree of the 
District Judge, Hoshiarpur, dated the 
i-tli August 1922, affirming, except as 
to costs, that of the Additional Munsif 
First Class, Kangra at Dharmsala, dated 
t; e 26th June 1922. 

Tala Mehr Chand Mahajan, for the 
Appellant. 

Lala Jagan Nath , f 0 r the Respond¬ 
ents. 


JUDGMENT. —On the 9th April 1890, 
Shibbu and others mortgaged 32 kanals 
19 marl as of land with possession to Phati 
and Jai Gopal. There was a subsequent 
advance made on the same security on 
the 21th August 18-9 and in 1914' the 
representrlives of the mortgagor sued for 
redemption and obtained a preliminary 
decree by which it was ordered that if 
the plaintiffs paid into Court the sum of 
Rs. 489 on or before the 2nd of Januarv 
19 r o, the defendants “shall deliver up to 
the plainliffs or to any such person as 
they may appoint, all documents i n their 
possession or power relating to the land 
in suit and shall, if so required, re-transfer 
the property to the plaintiffs free from 
mortgage and from all incumbrances and 
shall put the plaintiffs into possession 
of tre property, and further that if the 
payment of Rs. 489 be not made on or 
before the day aforesaid the plaintiffs 
shall be debarred from all right to redeem 
the property." 

On this decree no action was taken by 
either party. The plaintiffs made no pav 
ment and the defendants made no appli* 
cation for a final decree, 
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On the 6th May 1922, Jharn, one of the 
plaintiffs in the previous suit, sued agoin 
for possession of the same land by re- 
demption on payment of Rs. 4*9. -tie 
was met with a plea that his second suit 
aid not lie but both the Trial Court and 
the learnea District Judge to whom the 
point was taken on appeal have held that 
the second suit was competent and the 
plaintiff was granted a decree. 

The defendants have come to this Court 
on second appeal urging that the first 
decree debarred the plaintiff from main¬ 
taining a second suit. 

The Courts below pointed out that the 
condition attached to the former decree 
that the plaintiff on failure to pay the 
mortgage price by the day fixed should 
be debarred from redeeming was illegal 
and it is certainly not in accordance with 
what is laid down in O. XXXIV, rr. 7 
and 9 of th£ Code of Civil Procedure. 
The mortgage was a usufructuary- mort¬ 
gage and the proper order to pass was 
that, in default of payment by the mort¬ 
gagor on or before the due date, the 
mortgaged property should be sold. It is 
contended nevertheless foi the appellant 
that the decree, rig lit or wrong, was not 
appealed from and, therefore, is a final 
adjudication in the right of the plaintiffs 
to redeem. 

It was ruled in Shibbu Mul v. Patra 
Sing (1) and a Tull B nch in Dhanpat 
Mai v. Jhaggar Singh (2) affirmed the 
principle laid down as stating correctly 
the law to be followed in this Province, 
that when a plaintiff has obtained a decree 
for redemption of mortgage by payment 
into Court of a certain sum within a 
certain time and when no steps have been 
taken by the plaintiff towards making 
such payment and the period fixed elapses 
without any payment being made, still a 
second suit to redeem on payment of the 
self-same sum is not barred by the rule 
of res judicata. We have here, however, an 
additional finding in the first suit that 
failure to make payment shall debar the 
ploinciff from all right to redeem in 
future. 

The appellants rely strongly on two 

(1) 86 I*. R. 1877. 

( 2 ) 9 iP. R- 1908; 164 P.h.lR. 1908J 133 p. w, 
R, 1908 (F. B.), 


rulings. The first Laehmn Singh v. 
Madsudan (3) where it was held that an 
order declaring that the plaintiff's right to 
redeem shall be extinguished upon' non¬ 
payment, within the time limited by a 
decree for redemption, of the amount 
found due is not a proper order when the 
mortgage sought to be redeemed is a 
usufructuary mortgage but that, neverthe¬ 
less, where such an order has been made 
and the decretal amount has not been 
paid within the time limited and the 
decree has been allowed to become final, 
the plaintiff cannot thereafter brim* a 
se cond suit for redemption. The other 
case is Kushaba .Ramji Thoke v. Budhaji 
Sakaram (4) and wes to the same effect* 
Both cases, however, dealt with previous 
decrees passed not under O. XXXIV 
of the Code of Civil Procedure but under 
section 92 of the Transfer of Property 
Act before the present Code of CiviJ 
Procedure was enacted, and the Bombay 
case n akes it clear that the Judges were 
not prepared to hold that a decree passed 
under section 92 is precisely the same rs 
a preliminary de ree passed under O. 
XXXIV, r. 7. 

In Ramji Bapuji Patil v. Pandharinath 
Ravjl (5) the majority of a Full Bench 
decided that a mortgagor who had brougfat 
a suit for redemption and obtained a 
decree nisi which neither the mortgagor 
nor the mortgagee had applied to be made 
absolute, can, after the execution of that 
decree is tin e-bamd, bring a fresh suit 
for redemption. This was also a case of 
a previous decree under section 9^ of the 
Transfer of Property Act, and was dis¬ 
tinguished on its own facts in Kushaba 
Ramji Thoke v. Budhaji Sakaram (4) 
because the decree was one directing that 
on failure to pay the reaemption money 
by a certain date the defendant should 
recover the amount-by sajp of tfie prop¬ 
erty. The minority Judge, Mr. Justice 
Shth, who was hostile to a second suit 
ana who Was one of the Bench which 
afterwards decided Kushaba Rahyl Thoke 
v. Budhaji Sakaram (4) was careful in his 

(3) 29 A. 4811 4 A. J* 447 J A. W. N. (J 9 ° 7 / 

' (4^ 64 Ind. Cas. 1004; 46 B. 34 8 J 23 Bom. I/. R 
1176; (1922) A. I. R. (B.) 127. 

( 5 ) 49 Ind. Cas. 894 T 43 S* 33 * « « 

56. (FV Br) .. •*" , j “ 
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dissenting judgment to point out that, 
when a preliminary decree is passed 
under O. XXXIV, r. 7, the situation 
is not the same as when a decree is 
passed under section 92 of ti e Transfer 
of Property Act, and to say that the 
question whether a second redemption 
suit can be brought where the party has 
already obtained a preliminary decree and 
there has been no final decree, did not 
arise in the case under discussion. 

For the respondents a third Bombay case 
has been cited, Rama Tulsa v. Bhagchand 
Moh ram (6). That dealt with a suit 
for sale under a mortgage-decree in which 
the defendant was given six months’ time 
to pay the decretal-debt and in default 
the plaintiff was to recover the decretal- 
debt by sale of the mortgaged property. 
It was held that, when the defendant had 
failed t 0 pay within six months and the 
mortgagee had failed to apply for a decree 
absolute, the relationship of mortgagor and 
mortgagee was not put an end to and 
thft there was nothing to prevent the 
mortgagor from filing another suit for 
redemption. In that case the previous 
decree had also been passed before the 
enactment of the present Code of Civil 
Procedure and all these cases merely serve 
to show that there has been divergence 
of opinion in the Bombay High Court on 
the question whether a second suit for 
redemption can be brought when the first 
suit was decreed before the present Code 
of Civil Procedure came into force. 

It seems to me that in a case of the 
nature of that under consideration the 
rigjat of redemption could not be exting¬ 
uished by the preliminary decree and 
could only be extinguished by a final 
decree. It was ppinted put by Sir Nprman 
Mapleod, C. J., in Kit$h#ba Ramji Tfioke v. 
Bi+dhaji Sakarpm (4) that tfiere is a certain 
amount of inconsistency between rr. 7 and 
8 of O. XXXJV a W d that, properly 
speaking, a preliminary decree ought not 
tp direct more than that, if the plaintiff 
makes a default, the mqitgagee 
should have a right tp ask for a final 
decree for foreclosure or sale as provided 
for by r. 8. Thus the Munsif who 
passed the preliminary decree of the 30th 

^ (6) 27 lad. Cas. 249; 39 B. 4 ij 16 Bom. h. R; 

67. 


June 1915 which Is alleged t 0 bar the 
present suit,, by liis use of the word 
‘preliminary' should be regarded as having 
given the defendants in that suit merely 
a right to come into Court later and ask 
for a final decree tl at the plaintiff is no 
longer .entitled to redeem ?nd that the 

mortgage has come to an end. 

The real test lies in the terms of section 
11 of the Code. Was there in the 1914 suit 
any hearing or final deiermi nation of 
a.i issue whether the plaintiffs failure to 
l ja y the redeinpfon price within a period 
fixed by the tfmrt terminated the rela¬ 
tionship pf mortgagor and mortgagee? 
It does not appear from the Munsif s 
judgment that this was ** alleged by one 
party and efrfier denied or admitted 
expressly 01 impliedly by the other/' 
In fact, the plaintiff, had fie advanced such 
a plea, would have been met by the 
obvious retort that there was nothing in 
law to support it. Again, it was in no 
way necessary for the passing of a pre¬ 
liminary decree that such a question should 
be adjudicated ypon. Wbat actually 
happened is clear. After deciding that 
there was a mortgage in favour of the 
defendants and determining the amount 
of tfie charge the JVfrmsif was iitelligent 
enough to know that the correct form 
of decree to be passea would be found 
1 A O. XXXIV, and he was zealous enough 
to look pp the text of that order, but 

then he either misread pr misunderstood 
it. 

Having free ard to what was laid down 
by the Fuli Bench in Dhanfiat Mai v. 

J tog gar Singh (2) and to’ the actual 
terms of O. XXXIV, rr. 7 and 8, I hold 
that the question of the plaintiff's right to 
redeem the properly fl ow in suit was not 
nnall) decided by the previous decree 
ot 30th June 1915. T affirm the decision 
of the lower Appellate Court and dismiss 
tfie appeal with cpsts. 

Appeal dismissed. 

3. K. & N. H. 
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ALLAHABAD HIGH COURT. 

Second Civil appeal No. 384 oe 1922. 

Juno 28, 1923. 

Prcsrv.t: —M r . Justice Figgot t. 

MAN SINCJi- Defendant—appeilant 

vrrsrts 

RaM Na TH—Plaintiff—Respondent. 

Limitation Act (IX of 1908), Sch. I, Arts . 
29, 96, 120— Agra ■ Tenancy Act (I I of 1901), 

5 . 142— Suit for compensation for seizure of crops 
under decree ultimately sei aside Limitation Civil 
Courts, jurisdiction of. 

A distraint effected under the Agra tenancy 
Act is a seizure of moveable property under 

legal process, [p. 9 -Lb co1 ---3 , , 

M. brought a suit against R. for arrears of 

rent under the Agra Tenancy Act claiming that 
the latter was his tenant in respect of certain 
land. The Trial Court dismissed the suit but it 
was decreed by the first Appellate Court; R. 
preferred a second appeal which was decided in 
his favour, but in the meanwhile M. had levied 
rent from R. by means of the process of distraint 
provided by the Tenancy Act. Semetime after¬ 
wards,/?, brought a suit against M. claiming the 
amount of the payment levied from him by the 
latter together with interest ; 

Held. (1) that assuming the suit to be cognizable 
by a Civil Court, it was governed by Art. 29 of 
the Limitation Act and not by Art. 96 or Art. 

120 of the Act; [p. 9 2 3 » c °l* I -3 ... _ 

(2) that the seizure of the crops by M. was under 
a legal process and was wrongful even though 
M. had at the time a decree of a Court in favour 

of his title; (p. 923, col. 1-3 

(3) that the proper course for R. was to.have 

proceeded under section 144 of the Civil Proced¬ 
ure Code; 

(4) Obiter —that the suit was not cognizable 
by a Civil Court as it was in substance a suit 
for compensation for wrongful restraint for 

which provision was made in section 142 of the 

Agra Tenancy Act. [p* 9 2 4 * co V 2 *] _ • • 

Article 120 of the First Schedule to the Liiiii- 
tation Act should never be invoked if there is 
any other Article in the Schedule which upon 
reasonable interpretation of its language covers 
the particular suit with which the Court is deal - 

ing. [p- 924, col. 1.] 

Second appeal from the decision of tie 
District Judge, Meerut, datea the 8th 
February 1922. 

JUDGMENT.—The defendant to the 
present suit had brought a suit against 
the present plaintiff for arrears of rent 
v fi t-r the Tenancy Act, clawing that 
the latter was his tenant in respect of cer¬ 
tain la.- d. The Trial Court dismissed that 
suit, but it was decr.-c-d bv the District 
Jud e or* first app al on the 18th of July 
1916. Against that decree Ram Nath, 


[19*3 


the present plaintiff, appealed to this Court. 
Unfortunately, his appeal was not disposed 
of until the 19th of December 1918, when 
the (keisior of the Distr'ct Judge was 
reversed and the decree of the Trial Court 
dismissing the suit was restored. There 
was an appeal against this decision under 
the Letters Patent, but that appeal failed. 
In th : interval between the 28th cf July 
1916 and the 19th of December 1918, the 
present defendant, Mar. Singh, bad taken 
advanatge <f the position which he occu¬ 
pied as holdmg a decree fox rent passed 
by tie District Judge, to realise the rent 
of the same land from Ram Nath, for each 
of three successive years, by means of the 
process of distraint provided by section 
119 and the following sections of the Local 
Tenancy Act (No. II of 1901 1. In each 
case, as soon as tie standing croj.s were 
distrained by Mai: Singh under his alleged 
proprietary right, Ram Nath paid up 
the arrears of rent on account of which the 
distraint had beer effected. The dates 
of payment are given as the 13th of Decem¬ 
ber 1916, the 18th c-f January 1918 and 
the 3rd of January 1979. When the decree 
of the District Judge was reversed on ap¬ 
peal it does i‘t seem to have occurred 
to Ram Nath to consider whether relief 
ii respect .f the payments thus obtained 
frrm him or, the strength of the erroneous 
decree of the District Judge, could not 
be obtained by means of a claim for damages 
or compensation, preferred to the Court 
of first instance, under section 144 of the 
Code of Civil Procedure. At any rate, 
that point has not been raised in the present 
litigation and is not before me for considera¬ 
tion. Ram Nath waited until the I2tb 
of July 1921, when he instituted the present 
suit, claiming a total srm of Rs. 550 on 
account of the payments which he bad 
made in consequence of the three distraints 
levied by Man Singb, together with in¬ 
terests by way of damages. In defence 
Man Singh pleaded that the st it as brought 
was net cognisable by the Civil Court, 
and that, in any event, the claim was 
barred by limitation. Both these pleas 
have been repelled by both tie Courts 
below ard b^th are raised before mt in 
c eC < i.d appeal. I tfirk it will simplify 
tie decision “of this appeal if I deal first) 
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with the question oi limitation. Assuming 
fcr the present, that tin's was a suit the 
Cognizance cf which by the Court in which 
it was institi ted was barred, ne'ther by 
the second clause of section 144 of tl c 
Code of Civil Procedure, nor by section 
iGy of the Tenancy .\ct (bocal Act No. II 
of 1901), tie question is, what Article of 
the First Schedule to the Indian binu¬ 
tation Act is to be considered applicable 
to the plaintiff's cause of action.' In the 
Courts below Art. 96 cf the Schedule 
steins to 1 ave been suggested on tl e plaint¬ 
iff s behalf. 1 hat Article is, in mv opinion, 
inapplicable. The plaintiff did net make 
these payments under any mistake. Ke 
knew that Man Singh was not reollv his 
landlord in respect of the land the produce 
of which had been taken in distraint. 
His position was that there had been an 
erroneous decisioi by the District Judge, 
affirming in favour of Man Singh a right 
which the latter dul not possess, and 

that he himself was prosecuting an appeal 
against that erroneous decisior . I find 
myself quite unable to formulate the mis¬ 
take on the ground of which it is si ggested 
that Ram Is at h made tl ese payments. 
Ihe plaintiff, however, is on safer ground 
when he falls back on Art. 120 cf the 
Schedule and challenges the defendant to 
suggest some other Article as applicable to 
the present s U ;t. Obviously, unless some 
other Article can be found, the plaintiff 
is entitled to avril himself of Article 120 
It cannot be denied that he had a cause 
of actmi against Man Singh on account 
of these payments, whatever controversy 
there may be on the question whether 
he has availed himself of his proper remedy 
l 1 } law - If . therefore, no other Article of 
the Schedule can be suggested, the suit 
must be referred to Art. i 2 o and is 
within time. The defendant has suggested 
Art. 29 >f the aforesaid Schedule, and 
this seems to me the Article which ob¬ 
viously applies to the case. Its provisions 
can only be avoided o n one of the 
two contentions; either (a) that Man 
Singhs seizure of the growing crops 

*i ath * s Ia hd was r.ot wrong- 

li 4. a V be 11 me when ft took place; cr (ft) 
that it was not a seizure effected under 

legal process. I n my opinion the seizure 

w f undoubtedly wrongful. It has now 


been determined between the parties tl 
Man Singh was not the landlulder, n ot 
was Ram Nath his t- rant in respect of 
the land on wlr'cli the crops distrained 
u; n were growi,g. Man Singh had no 

r'gl.t to d 1 strai.» those crops on a c Ipitn 
for arrears of rent wlr'cli were not in fact 
due to him. His *eizi re was nonetheless 
wrongful becau se it wr s d >1 e on t he strength 
of an trr>ncous judical decision in his 
favour woich has since been reversed in 
appeal. The lower Appellate Court has 
avoided ti e applicability of this Article 
by saying that a distraint under the Local 
tenancy' Act is not a seizure of property 
under legal process. The right of distraint 
is a special right conferred upon land¬ 
holders m this Province by tie provisions 
of tie Tenancy Act. The'riglt has t 0 bt 
exercised in accordance with law', and a 
landholder who deviates from the pro¬ 
visions which regulate the whole process 
of distraint is liable to have to defend 
a suit for compensation under the first 
clause of section i-j6 of the lenanev Act. 
a notice has to be served on the tenant 
tl rough ti e Court and, under certain 
crcuinstances, assistance may be obtained 
from an officer deputed by the Court in 
making the distraint. We do not know 
’n the present case if such assistance was 
invoked by Man Singh on any one of 
the three occasions which have given the 
plaintiff his cause of action for the present 
suit; but the point does not appear material. 
In my opinion a distraint effected under 
the Local Tenancy (let, (No. II of 1901), 
is a seizure of moveable property under 
legal process, because it is done under 
the sptc'al provisions of the L< cal Act 
and subject to the due observance of the 
procedure therein laid down. UnLr- 
tunately this finding of nu'r.e or. the 
question of limitation is i n itself fatal 
to the plaintiff's suit. I do not 
deny the force of the contention that 
Ram Nath was put in a difficulty 
by reason of the long interval of time which 
elapsed before the erroneous decision given 
against h'm by' the District Ji dge in the 
suit for arrears of rent was set right by 
this Court on second appeal. Nevertheless, 
it seems to me that, if he had an> r faith 
in the justice of his cause or in the legnl 
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acumen of this Court he could have pro¬ 
tected himself in a variety of ways. In 
anv event, it was incumbent on him t ( > con¬ 
sider carefu^y the hnutation period. appb' 
cable t > anv suit wh’ch lie might think 
of bringing. There was no reason why 
he should n >t. after this Court s de¬ 
cision of December the iQtli, ioi q . have 
taken prompt action, at anv rate wTh 
reyard to the distraint levied upon him 
in the first month of that same year. *\<>r 
do I altogether understand why. in 
any possible view of the cas.\ he submitted 
to the distraint levied a year later. Dre- 
sumablv, before lie made this payment 
on the 3rd of January 1919, he knew of 

the decision in his favour pronounced by this 

Cour 15 davs earlier. Whatever may 
bz said about his failure to contest the 
other two distraints, he would have been 
on strong ground if he had adopted the 
remedy provided for him by the Tenancy 
Act itself in respect of the last of the three 
distracts. As regards the first distraint, 
in connection with which he made his pay¬ 
ment of the 13th of December 1916, it 
would have been possible for Ram Nath 
to have brought a suit for the recovery 
of that money within 12 months of the 
distraint, or of the payment, and to have 
askel the Trial Court t<» suspend the de¬ 
cision of that suit unt : l the determination 
of the appeal then pending in this Court. 
Whatever sympthy I may feel for the 
plaintiff in this suit, I cannot stretch the 
provisions of the Indian I/imitation Act 
in his favour when they seem to me to be 
dearly against him. Article 120 of the 
hirst Schedule to the said Act should never 
be invoked if there is any other Article 
in the Schedule which, upon a reasonable 
interpretation of its language, seems to 
cover the particular suit with which the 
Court is dealing, and, in my opinion, Arts 
29 obviously covers the present suit sup¬ 
posing it to be one cognizable at all by the 
Court in which it was instituted. 

This brings me to the other point raised 
bv the appellant on which I do not propose 
to say much, because the result of the 
appeal is deter nrned by the finding which 
I have already recorded. In my opinion, 
however, my decision on the question 
of limitation involves a finding against 


flic plaintiff on the question of jurisdiction 
also. If the Article to which I have re¬ 
ferred. No. 20 of the hirst Schedule to the 
Indian Limitation Act. really covers the 
present case, then the suit now before me 
is essentially one for which provision is 
made within the four corners of the Tcn- 
anev Act itself. T have no doubt that 
the Legislature intended Chapter IX of the 
Tenancy Act. sections iiq to 14 9 inclusive, 
t ) deal exhaustively with all disputes 
which could possibly arise by reason of 
the exercise of the power of distraint, by 
any person claiming to bt a landholder 
against any person whom lie alleged to 
bt his tenant and from whom he alleged 
an arrears of rent to be due. I have no 
doubt that the framers of the Tenancy 
Act did not contemp^te the entertain¬ 
ment by any Court other than a Revenue 
Court of a suit like the present, which 
is in substance a suit for compensation 
for wrongful distraint. Conirts other 
than Revenue Courts are debarred from 
taking cognizance of anv dispute or matter 
in respect o'-f which a suit or application 
under the Tenancy Act itself could have 
been made. Now', it is not denied, and 
cannot be denied for a moment, that sec¬ 
tion 132 of the Tenancy Act provides a 
remedv for any person whose crops have 
been distrained upon by any person claim¬ 
ing to be his landholder and entitled to 
an Trear of rent, if the owner of the said 
crops, either denies the title of the distrainer 
or denies that the arrear of rent in respect 
of which the distraint lias been effected is 
actually due. On each of the three 0C3 
casions" which are alleged to have given 
Ram Nath his cause of action for the pre¬ 
sent suit, his crops had been distrained 
upon by a person whose title as landholder 
he denied, and on account of an alleged 
arrear of rent for which Ram Nath said 
that he was in no way liable. The case 
as put to me in argument on behalf of 
Ram Nath is not that he could not have 
instituted a suit to contest each one of 
these distraints, but that he could nothave 
done so with any hope of success, so long 
as the District Judge's decision of the iSth 
of July 191b remained in force and the 
error committed by the District Judge 
had not been set right by this Court in 
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second appeal. I am afraid there is i.o 
question, in the provisions of the law which 
I am bound to administer, as to the hopes 
of success or certainty of failure with which 
suits to contest a distraint might or might 
not have been instituted. The question 
I have to consider is whether, on the state 
of facts and of law which Ram Nath has 


all along asserted, and which he has success¬ 
fully asserted on final appeal to this Court, 
it was or was not open to him to contest 
each of these distraints by a suit brought 
under section 142 of the Local Tenancy 
A ct. There is even something to be said 
against the argument that sucii suits were 
certain to fail. After all, in the original 
suit for arrears of rent the decision of the 
Trial Court, presumably the Court of the 
Assistant Collector, had been in his favour. 
He could have pointed out that an appeal 
was pending against the decision ol the 
District Judge, which, therefore, could not 
have t lie effect of res judicata, and he might 
have asked for a fair re-consideration of 
lus case on the merits. I n the worst event, 
he could nave asked the Court to release 
his crops upon security, under the appro¬ 
priate provisions of the Tenancy Act, 
and to postpone the further hearing of the 
suit brought to contest the distraint until 

tlie determination of the second appeal 
pending in this Court. I cannot Help 
thinking, moreover, that if a suit had been 
filed to contest the iirst distraint, and even 
a short adjournment obtained from the 
Assistant Collector's Court, an attempt 
might have been made, with fair chances of 
success, to obtain from thisCourt a sepecial 
order expediting the hearing ul the appeal 
against the decision of the District Judge. 


For these reasons I am' satisfied that 
tills appeal must succeed. The defendant 
Man Singh has, in my opinion, an 
adequate answer in law to the Ciaim now 
made upon him. Tuere are no equities 
in ins xavour, and I do not propose to allow 
him any portion of lus costs. As an honest 
man he ought to have refunded tne money. 
He has taken refuge beiund the Statute 

°^7 lu ¥ tatl °n and has taken advantage 
ot the fact that the plaints has been badly 
advised in the means by which he has 
sought to enforce his right. My order, 
therefore, is, that I set aside the decrees 


of both the Courts below and dismbs the 
suit, leaving the parties to bear the r < w n 
costs tiirough* ut. 

Dcerec sei aside. 

n. n. 


NAGPUR JUDICIAL COMMISSIONS 9 R 

COURT. 

Second Civil Api'Uai, ko. 475 of 1*122. 

September 21, 1923. 

Present ;—Mr. Hr* 1 lit ax, A. J. C. 

ABDUL AZIZ KHAN- -Appellant 

versus 

B H AI ROD AN - R esponde n r. 

C. P. Laud Revenue Act (// oj 1917), 5. 203 
(5) ( 8 ), scope of —Abadi site—Express or implied 
contract between proprietor and holder, effect of 
— Absence oj express contract—Implied contract; 
presumption oj —Wajib-ul-arz or custom, whether 
excepted. 

Nothing in section 203 of the C. P. Land 
Revenue Act would affect the terms of an express 
as well as an implied contract between the proprie¬ 
tor and holder of an abadt site. [p. 927, ,ol. 1.} 

Where there is no express contract between 
the proprietor and the holder of an abadt site an 
implied contract has to be presumed from the 
existence of a custom, [p. 926, col. i.j 

Section 203 of the C. P.’ Land Revenue 
Act does not override the provisions of- a 
wajib-ul-arz or any existing custom, [p. 926, col. I.J 

Section 203 (5) of the C. P. Land Revenue Act 
Speaks only of the classes of persons who hold 
sites in the abadi and not of the capacity in 
which they hold them and still less of the 
capacity in which they originally acquired 
them. [p. 92O, col. 2.] 

Appeal from a decree of the District 
Judge, Bhand.tra, in Civil Appeal No. 45 
of 1922. 

Messrs. V. Bose and P. A’. Rudra, for 
the Appellant. 

Messrs. G. L. Subtredar and K. K. 
G and he, tor the Respondent. 

JUDGMENT. The dispute in this case 
is over the possession of a house and com¬ 
pound in the abadt, of the town ol Bafughat, 
which was formerly called Burha, between 
the malguzars and tne trails!eree a-person 
who owned tne nouse and neld the land 
from tne malguzars. Tlie house and the 
nght to occupy tne 1< ud were sold to the 
plaintiffs on behalf of a temple of-which 
tj.ey are trustees, on the 12tn of January 
I 9 I 9 for Rs. 1,500 by Cnhote Lai and the 
other grandsons of the original! occupant 
Dheklu Dhimar. The property is at present 
under attachment by ao order passed 
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under section 146 or the Criminal Proce¬ 
dure Code. 

(2) Dhekl i Dhiniar had a house on 
this site before the Settlement of 1865. 
He was not then 0 tenant of agricultural 
land in the village, but became one later, 
probably about 1880. It has been found 
that before he acquired a tenancy he sup¬ 
ported himself by fishing and a petty retail 
grain business. It is very improbable that 
be lived in the village of Bur ha as it then 
was without also “ordinarily working there¬ 
in as f4 n agricultural labourer/' but there 
is no advertence to this in the judgment 
of the lower Appellate Court. At the Settle¬ 
ment of 1895-96 the whole abad% was 
recorded as Nazul or Milkiyat Sarkar, 
but this was later found to be a mis¬ 
take and it was corrected at the Settlement 
of 1914-15, when the land was again re¬ 
corded as abadi malguzan. 

(3) . It has been held in the lower Ap¬ 
pellate Court that Dkeklu originally got 
possession of the site as a non-agriculturist, 
and, therefore, even after lie became a tenant 
he, as also his heirs after him, continued 
in possession as a non-agriculturist and 
not as one of the classes of persons mention¬ 
ed in section 203 (i) of the band Revenue 
Act, 1917, and further that a custom has 
been proved t > exist whereby the holders 
of such abadi sites c; n transfer them with¬ 
out the permission of the malguzar. 

(4) . It is clear, and it is hardly denied, 
that both decisions are wrong. Except 
in the fifth, sixth and seventh of its nine 
sub-sections, section 203 of the brand Reve¬ 
nue Act, 1917, merely states the existing 
law; it makes no change in it. It was 
suggested th<?t it overrode the provisions 
of the wajib-ul-arz or any existing estab¬ 
lished custom. Sub-section (8), however, 
prevents that as, in any case, where there 
was no express contract, an implied con¬ 
tract would undoubtedly hive to be pre¬ 
sumed from the existence of the cus¬ 
tom. 

(5) There is, however, no evidence what¬ 
ever in this case on which the finding of 
the existence of the custom could legally 
be based. Most >f the instances are cases 
occurring between 1895 and 1915, when 
the land wis wrongly supposed n-t to 
belong to the malguzar at all. Not one • 
of the. few others goes back beyond t88o, 
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and in most of them the malguzar is stated 
to have given; his consent it is said that he 
went a bout with the Deputy Commissioner 
asking people to take up sites and build 
houses on them and cnarged them nothing. 
In no case prior to 1895 is anything more 
than acquiescence even alleged. 

(6) The finding that the transferors 
held the s'te in 1919 not as tenants of agri¬ 
cultural land in the village, but as non¬ 
agriculturists because their grandfather 
had originally acquired it in that capacity 
and had ceased 1o be a non-agriculturist 
onh forty years before is manifestly im¬ 
possible. Tne question arises oaly because 
the Financial Commissioner has, since 
the decision of the appeal in the District 
Judge’s Court, issued notifications in res¬ 
pect of this abadi under sub-sections 
(5) and (6) of section 203 which have re¬ 
trospective effect. (N T o. 2228 and No. 1354 
of 29th August 1922). 

( 7 ) Now, even if Dheklu was not an 
agricultural labourer in addition to being 
a fisherman and petty grain seller, and 
even if it could be supposed that after 
he became a tenant of agricultural 
land the implied contract between 
him and the malguzar by which he 
held the site of the house was not al¬ 
tered into a new one t) the effect that he 
was to hold the land on the si me terms 
as other tenants, it is to be observed that 
sub-seeiion (5) of section 203 speaks only 
of the classes of persons who hold sites 
in the abadi, not of the capacity in which 
they hold them and still less of the capacity 
in which they origin illy acquired them. 

It is beyond doubt that in 1919 the plaint¬ 
iff’s transferors were included in the 
classes specified in sub-section fi) of sec¬ 
tion 203, so that they did not acquire any 
right to transfer it by virtue of the notifi¬ 
cation issued under sub-section (5). The 
malguzars are, therefore, entitled to resume 
possession of the site and the suit of the 
transferees for a declaration that they 
were entitled to have possession of it 
ought to have been dismissed. 

(8) . It has been suggested that now 
that a declaration has been made under 
sub-section (5) of section 203, sub-section 
(7) entitles every holder of a site in the 
abadi 1o transfer it on payment of itazrana, 
whether l-.e is in one class of holders or the 
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other. The wording of sub-section (7) 
can hardly called happy, as sab-section 
(5) applies to every abadi tliough a noti¬ 
fication under it is issued only in regard 
to some. The real meaning of that par¬ 
ticular phrase is, however, clear but not the 
real meaning of the whole sub-section. 
From the words it seems equally possible 
to hold that the transfers mentioned in 
it are transfers by anybody in a village 
in respect of which a declaration has been 
made under sub-section (5) or that they 
are transfers only by the persons of the 
class mentioned in sub-section ^5), that 
is, other than those specified in sub-sec¬ 
tion fi). An excursion into the dangerous 
ground of the probable intentions of the 
Legislature takes us little further. 

(9). But the question does not really 
ause. Sub-section (8) enacts that nothing 
in the section is to affect the ter ms of anv 
contract between the proprietor and the 
holder of a site in any abadi. This neces¬ 
sarily refers to implied as well as express 
contracts and it has already been said 
tnat Dheklu and his heirs made by im¬ 
plication a contract with the malguzar 
tuat they were to hold the site on the same 
terms as those on which all other tenants 
in the village held theirs. Those terms 
are too well known to require further 
statement. The appeal must, therefore 
succeed and the decree of the lower Ap¬ 
pellate Court must be set aside. In lieu 
lereof a decree will issue dismissing the 
plaintiff s smt and ordering that'they 

shall all bear the costs of both parties in 
all three Courts. 

R * D * Appeal allowed. 
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LAHORE HIGH COURT. 

Miscellaneous Second Civil Appeal 

No. 3008 of 1922. 

June 7, 1923. 

Justice Harrison. 

r'OKHAR DAS—J udgment-Debtor— 

Appellant 
_ . versus 

RADHA KISHEN—Decreee Holder 
... . —Respondent. 

AcUIXnA^ {I A 0f r 18 ? 9 ^ S - 1 5 —Limitation 
filed in Cour?° h Sch *j l8r * 182 —Award 

Article 'Applicable XiCU ^° n ° f 

x 0 ^ h a D i an award becomes enforceable as if it 

ArWtr J eCTt ! uuder action 15 of the 

Arbitration Act. all the actions of the successful 


party in enforcing his rights under the a war' 
become amenable to the provisions of the Civ ' 1 
Procedure Code and the Limitation Act whic 1 ' 
govern the execution of decrees. 

An application for execution of such an award 

‘the Mm s ° v . e ™ ed Art - of Schedule I to 
the limitation Act. 

•Miscellaneous second appeal from an 

order of the District Judge, .Amritsar, dated 

c • '^ tl Ml -v 192^, affirming that ef tire 
Subordinate Judge. First Class, Amritsar 
dote.l the 18th Jonuary 1932. 

Mr. Abdul Rashid, for Mi . j (l i GoM 
belln, for the Appellant. 

Mr. Dev Raj Sawhuey, f or the Re _ 
sponger t. 

JUDGMENT.—In this appeal two points 

we. e raised, but only one lias been argued 
anl this is, whether the application for 
execution is within time or ret An 

U ?, ler / C V^ ° f l88 ? was at.lv 
tiled, m the f Court of the Judicial Com¬ 
missioner of wind in the vear 1911 an j 
under section 15 became enforceable as 
it it were a decree of the Court. 

Ti e present application is date 1 the 
16th November 1921 and it is not 
demea that it is within time if Art 
1S2 applies,_ tnat is to sa, , if there have 
been steps in execution in the inteivj] 
anl three years had not elapsed from 
the cate of the last step-ln-aid of 
execution. Counsel contends that the 
limitation is governed by Art. j8i as 

award is enforceable as if 
it we 1 e a decree, it is not a dec.ee. He 
quites the Bombay ruling Gajjar v 
Lalubhai (1) to the effect that no 
appeal can be lojgea from such an award 
and contends that the words “enforce 
able as if it were a decree" do not cover 
and include > the right to make an 
application in execution periodical^ 
untd tweive years have elapsed. There 
is, m my opinion, no force in this 
contention. The fact that the award is 
enforceable as a decree of Court makes 
all the actions of the successlul party in 
enforcing his rights uider the award 
amenable to the provisions of the Civil 
procedure Coue, and the Limitation Act 
which govern the execution of decrees 
The application is clearly within time 
and 1 dismiss the appeal with costs. 
z - K * . Appeal dismissed. 

(i) 8lad.Cas. Z791 35 B. ig6j IZ Bom. L R. 

a 60, **• 
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LAHORE HIGH COURT. 

Civil Revision i etition No. 286 

of 1923. 

July 2, 1923. 

Present.- Mr. Justice Lumsden. 

rAGHIUR SINGH-Plaintiff- 

Petitioner 

versus 

SINGH RAM— Defendant — Respondent. 

Provincial Small Cause Courts Act {IX cf 
1887), Sch. II, Art . 35— Suit to tccover value of 
silver misappropriated by defendant, toll ether 
cognisable by Small Cause Court. 

Plaintiff sued to recover froin defendant a 
certain sum with iuteres. being the value ol 
some silver made over by him to the defendant 
for conversion into ornaments and misappropriated 
by the latter. Plaintiff had prosecuted the 
defendant under section 40O of the Penal Code 
and had obtained a conviction, which had, 
however, been set aside on appeal; 

Held, that the suit fell within the scope of 
Art. 35 of Schedule II to the Provincial 
Small Cause Courts Act, aud was not cognisable 
by a Small Cavse Court. 

Cherakuddin v. Ram Siraman, 62 Ind. Cas. 132: 
48 C. 379; 25 C W. N. 256. Nabi Bakhsh v. 
Muhammad Ali,bj Ind. Cas. 3°51 3 L. L. J. 380 
aud Sughra v. Rant Lai Misra, 59 Ind. Cas. 593 * 
23 O. C. 352 , relied on. . . 

Petition, under section 25 01 Act 

IX of 1887, for revision of the decree 
of the Judge, Small Cause Court, 
Sonepat, District Rohtak, dated the 8th 
January 1923. 

Mr. Shamatr Chand, for the Petitioner. 

JUDGMENT.—Plaintiff sued to recover 
Rs. 60-9-9 with interest being the value 
of certain silver 1 ma L e over by him to the 
defendant for conversion into ornaments 
and misappropriated by the latter. . It 
appears that plaintiff brought a criminal 
ease under section dob, Indian Penal Code, 
aud obtained a conviction in the Trial 
Court which was set aside on appeal. The 
present suit was tried as a Small Cause 
Court case and was dismissed with costs. 

It is urged on 1 revision that the Small 
Cause Court had no jurisdiction to 
entertain the suit in view of the provisions 

of Art; 35 clause' (ii) 1 of the Second 
Schedule to the Provincial Small Cause 

Courts Act.' The 1 defdHaant* is not'repre¬ 
sented’ bat'I have 1 little hesitation in 
holding that 5 this objection must be 
sustained'. 1 The ; clause in question was 
added by tlie amending Act of 1914 and 
appeal*-to be' fully applicable to the 
present case-even though the claim was 
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restricted to tlie value of the silver and 
aid not include any prayer for damages. 
Cherakuddin v. Ram Siraman (1). Nabi 
Bakhsh v. Muhammad Alt (2) and Sugkra 
v. Ram Lai Misra (3) are analogous cases 
and all these authorities support the 
petitioner. 

I hold, therefore, that the Small Cause 
Court had no jurisdiction to hear the case. 
The order passed is ultra vires and must 
consequently be set aside and the claim 
tried in a Court of competent jurisdiction. 
The application is accepted, but in the 
circumstances I make no order as to 
costs. 

z. e. Application accepted. 

(1) 62 Ind. Cas. 432; 48 C. C79; 25 C. W. N. 
256. 

(2) 67 Ind. Cas. 305; 3 L- L- J. 380. 

( 3 ) 59 Ind. Cas. 593; 23 O. C. 352. 


PATNA HIGH COURT. 

Letters Patent appeal No. 29 of 1922. 

August 10, 1923. 

Present; —Sir Dawson Miller, Kt., Chief 
Justice, and Justice Sir B. K. Mulhck, K.T. 
DHANRAJ and another—Defendants— 

Appellants 

versus 

Firm SANEHI RAM-PANNA LAL— 
Plaintiffs—respondents. 

Vendor and purchaser— Principal and agent— 
Properly in possession of setter or agent—Delay in 
taking delivery—Seller or agent's power to sell 
Notice to purchaser or principal—Contract Act 
IX of 1872), s. 107 —Appeal, second—Finding 
not based on any evidence, whether binding. 

Plaintiffs who carried on business at t. as com¬ 
mission agents, purchased certain goods from 
the defendants, who carried on business at S. As 
the defendants did not want immediate delivery, 
the goods remained in the plaintiffs’ godownsfor 
about 0 months when the plaintiffs wrote to the 
defendants asking for instructions as to the 
despatch of the goods, saying that if they aid not 
receive a reply immediately they would despatch 
the goods to 6'. The defendants w ho up to that 
time had not’ received the account for the goods 
wrote back a letter the material part of which was 

as follows:— . , T 

W iote you to get the account adjusted. I 

will send all the dues on hearing from you. What 
you write now is not acceptable to me. O, bro¬ 
ther, no fall in the market is yet insight within 
5 or 7 days. It is not proper to bring one under 
dutches in this , way, i am ready to giVe you 
damag* 8 nor do I propose to cause loss to you. 
U I would have got the goods here, i would not 
have suffered loss. Considering this you will get 
tne account adjusted.'* 
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P^At the time of this letter the market price of 
the goods iti question at all eveuts at P had 
fallen below the prices current at the date of 
purchase. About a fortnight after the receipt of 
the defendants' letter the plaintiffs without any 
intimation to the defendants sold the goods at P. 
and brought a suit to recover th-* difference be¬ 
tween the sum realized and the purchase price :—- 
t^Held, (1) that if the plaintiffs were to be 
regarded as sellers they were governed Dy secti?n 
107 of the Contract Act and were not entitled to 
sell the goods without giving notice that uu ess the 
defea lints took delivery they would sell the goo Is 
for what tieywmd fetch; fp. 930, col. r.J 

(2) tnat if cue p a ntiffs we e to be regarded is 
the ag.mts of the lefenlaits their busiuess was 
to hold the goo Is at th? di .p >sal of the r princi¬ 
pals an 1 unless they hi<l express luthority t > sell 
til ;m, they we e not entitled to sell the.u without 
either requesting piy.nen^ or asking the d.-feni- 
ants to take delivery ml giving notice that in 
the event of thiir fa lure to l> so t:ny would sell 
the goods for their account; [p. 9 *o, col. r.) 

(3) thit there was nothing in tu; letter of the 
defendants which could possibly be interpretel 
as an autiority to tie p! iiu tiffs to sell. The 
letter really appealed to the generosity of the 

pla : ntiffs not to enforce their right of d-spatching 
the goo Is immediately, but to wait and possibly 
to wait a little Ion-er ‘or p 1yma.1t and the mere 
fact thit the defendants said t iat they were 
willing to bear the toss or suffer any damage that 
may arise coul l not ineau anything mare than 
t iat the loss was theirs and lid not really concern 
the plaintiffs; [p. 931. col. 1.] 

(j) that, therefore, the plaintiffs could not 
recover anything from the dffenlants and that 
their suit must fail. (p. 931, col. i-l 

Although the fin lings of fact of a first Appellate 
Court are not open to question in second appeal 
it is always open to the second Appellate Court 
to consider whether there is iu fact any evidence 
to support the findings, [p 930, col. 2.] 

betters Patent Appe ll. 

Mr. P. D.iyal, for Mr. R. T. N. Sahai, 
for the eappe lants. 

Mr Jamk Kisliore, for the Respondents. 

JUDGMENT. 

Miller, C. J. —Tue pantirfs, who carry 
04 business at Patna as comm ssion 
a»ents, p irciased in 19*6 certain goods 
for th* difendints, who carry on business 
at Srimiq’at. In due course the plaintiffs 
rendered anaccomt for the unpaid balance 
of the r charges ami int ng, together w th 
interest, to Rs. 839-9-9. Tue defendants 
challenged the propriety of one item in 
the account of amounting to Rs. 383-2-6 
being' Rs. 867-8-9, the purchase price of 
chillies paid for the defendants after cre¬ 
diting them with R*. 484-6-3 the proceeds 
of the sale of the same. The chillies were 
purchased in IViay 1916 for the defendants' 

59 


account but as the defendants apparently 
did not want immediate delivery,the goods 
remained in the plaintiffs' godown until 
November. On November 26th the plaint¬ 
iff; wrote to the defendants asking for 
instructions as to the despatch of the chil¬ 
lies saying: “I wrote to you to have the 
same despatched but you do not write to 
me about the despatch. Please write 
immediately on receipt of this letter. 
Otherwise I would despatch them to Sri- 
minia*. You should at once send h ndi 
aid tin;s wthout delay" On the 30th 
November, in reply, the defendants, who up 
tj tnat t me had not received the account 
for the goods, wrote a letter the material 
part of wa’ch was as follows;—"On the 
day I ret imed back I wrote you to get 
tie acc) mt adjusted. I will send all 
the dies on hearing from you. What 
you write uow is not acceptable to me. 
O brother no fall in the market 
is yet in sight within five or seven days. 
It is not proper to bring one under clutches 
in th s way. You ought not to have writ¬ 
ten such a etter to m^anl expressed your 
mnl. I am rea ly to give you damages 
nor do I propose to cause loss to you. 
Yoj did uot get anything from a certain 
person and you could uot do anything . 

I am ready to pay you damages and still 
yo 1 are nost ie to me. If I would have 
got t ie caillies here I would not have suf- 
r :J C > is der ng this you will get 

the account adjusted." There can be no 
doibt tnat at that time the market- 
value of chillies, at al events in Patna, 
had fa len below the prxes current at the 
date of the purchase. The plaintiffs did not 
reply to this letter and it may be observ¬ 
ed tuat in the letter of the 26th November 
wn ch they had wr.tten they had stated 
that if they d d not receive an immediate 
rep'y to their letter they would despatch 
the ch.llies to Srimangal, About a fort¬ 
night after the defendant's letter was 
received, the plaintiffs without giving any 
intimation sold the chillies for a sum of 
Rs. 484-6-3 and they claim that they are 
entitled to the difference between the sum 
so realised and the purchase^ price. The 
p’aintiffs were the defendants' agents and 
clearly to my mud had no authority to 
sell without instructions. They would have 
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been entitled to despatch the goods or if the 
defendants failed to take delivery they woul d 
have been within their rights in selling 
the goods after giving notice that they 
would do so if delivery was refused but no 
such notice was given. Whether one re¬ 
gards them as sellers or whether one regards 
them as agents it seems to me that the 
plaintiffs had no authority to sell the goods 
without instructions from the defendants 
or without giving notice that unless 
the defendants took delivery they would 
sell the goods for what they would fetch. 
If they are to be regarded as sellers then, 
c early, they are governed by section 107 
of the Ind'an Contract Act which provides 
that "where the buyer of goods fails to per¬ 
form his part of the contract, either by not 
taking the goods sold to him, or by not 
paying for them, the seller, having a lien 
on the goods, or having stopped them in 
transit, miy, after giving notice t 0 the buy¬ 
er of his intention to do so, re-sell them, 
after the lapse of a reasonable time, and the 
buyer must bear any loss, but is not 
entitled to any profit which may occur 
on such re-sale." It is quite clear, I think, 
from the fa:ts of this case that the defend¬ 
ants did not refuse t 0 take delivery of the 
guods. All that they were asking was that 
delivery should be held over a little longer 
and there is nothing at all in the evidence 
which has been suggested to us to point 
to the fact that they ever actually refused 
to take delivery of the goods. 

If, on the other hand, the plaintiffs are 
to be regarded as agents it seems t 0 me that 
their business was to hold the goods at 
the disposal of their principals and unless 
they had express authority to se’l them 
they were not entitled to sell them w tliout 
either requesting payment or asking the 
defendants to take delivery and giving 
notice that in the event of their failure 
to do so they would sell the goods for their 
account. On the first January tlie defend¬ 
ants telegraphed to the plaintiff to deliver 
the chillies to them at Sr'mangal but 
by that time they had already been sold 
by the plaintiffs as stated. The plaintiffs 
contended that the letter of the 30th No¬ 
vember was an authority to them to sell 
and that they were justified in the c rc ,m- 
stances in so doing. It is not suggested 
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that any other a thority beyond the letter 
in question was given to them. 

The Trial Court considered that the letter 
did not give any authority to the plaintiffs 
to sell the chillies and disallowed this part 
of the plaintiff's claim giving them a de¬ 
cree with costs for the balance. 

The Subordinate Judge on. appeal took 
a different view. He considered that the 
defendants having intimated that they 
were prepared to be debited with any loss 
j 1 stifled the plaintiffs in disposing of the 
goods. 

On second appeal by the defendants 
to this Court the case came before a Single 
Judge who considered that he was not entitl¬ 
ed to question the findings of fact of the 
lower Appellate Court or to consider whether 
the document relied upon by the Subordi¬ 
nate Judge was properly interpreted by 
lum. He accordingly dismissed the appeal. 

brom that decision the present appeal 
has been preferred by the defendants un¬ 
der the tetters Patent. Although the 
findings of fact of the first Appellate Court 
are not open to question in second appeal 
it is always open to the second Appellate 
Cjurt to consider whether there is in fact 
any evidence to support the findings. In 
the present case the only evidence adduced 
in support of the findings is the letter of 
the 30th November. That letter, as well 
as the plaintiffs' letter of the 26th Novem¬ 
ber, to which it is a reply have been placed 
before us and it is contended that they 
aftord no evidence to support the findings 
of the Subordinate Judge. The learned 
Judge of this Court in second appeal de- 
c’ined to consider the case from this point 
of view. With great respect, I think be 
ought to have done so and determined for 
lrmielf, not whether the lower Appellate 
Court's view of the evidence was right 
or wrong but, whether there was any 
evidence which supported his finding. 
We have considered the letter of the 
30th November which is the only evidence 
put forward in support of that finding and 
indeed the only evidence upon which the 
find’ng was based and it seems to me that 
it is impossible to read into it any authority 
to the plaintiffs to sell the chillies. I have 
a’ready set out the material parts of the 
letter and it is not necessary to refer to it 
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again, but I think it is quite impossible 
to find throughout that letter anything 
which would possibly be interpreted as an 
authority to the plaintiffs to sell. It ap¬ 
pears to be the letter of a person who was 
appealing rather to the generosity of the 
plaintiffs not to enforce their rights of des¬ 
patching the goods immediately but to 
wait, and possibly to wait a little longer 
for payment, and the mere fact that they 
say that they are quite willing to beajr 
the loss or suffer any damage that may 
arise cannot mean more than that the 
loss was theirs and does not really concern 
the plaintiffs. In these circumstances, 
it seems to me that there was no authority 
given in that letter at all to sell and. there¬ 
fore, that being the case, there was no evi¬ 
dence at all in this case which would sup¬ 
port the findings of the learned Subordi¬ 
nate Judge. 

It was contended that section 53 of the 
Cintract Act was applicable to this case 
and that under that section the plaintiffs 
had in fact been prevented from per- 
fornrng their part of the agreement and 
that they were, therefore, entitled to avoid 
the contract and to sue the defendant 
for any damages which they might suffer. 
Prom first to last, throughout this case there 
is nothing to show that the plaintiffs ever 
purported to resend the c Mtract. Tiie.r 
dnty was to hod tae ;ood» for the d s- 
posal of tne defendants and f they intend¬ 
ed not to ho d tnem any onger then, ob¬ 
viously, to m/ mind taeir p a ; n dity was 
to int.mite to the defendants that un’ess 
they took imm*date delivery they would 
dispose of t ie goods by sa’e and recoup 
tnemselves for their loss. Had they done 
so, c.early, they would have been ent tled 
to ask the defendants to pay the ba^uce 
between the price fetched and the price 
paid for thegoods originally, but not having 
done so it seems to me they acted without 
authority and they cannot, i n the crcuin¬ 
stances, having failed to deliver thegoods, 
ask the defendants to pay the cost. In 
m/ opinion this appeal should be allowed 
the decision of this Court and of the Sub¬ 
ordinate Judge should be set aside and the 
decision of the Trial Court restored. The 
defendants are entitled t 0 their costs 
throughout except the costs in the Trial 


Court which will be paid by them as 
directedbv the Munsif. ' w 

Mullick, J.— agree. 

N. n. Appeal allowed. 


ALLAHABAD HIGH COURT. 

Second Ciuil Appeal No. 549 of 1922. 

July 3, 1923. 

Present: —Mr. Justice Kanhaiya Lai. 
GAYA SINGH and others—Plaintiffs 

—Appellants 
versus 

SURAJBALI SInGH and others 

—D EFEN D ANTS - RES PO NDEN i S. 

Construction of document — or'gage -deed — 
Mortgage by conditional sale—Deed of further 
charge r mashrat-ul-rehan— Consolidation -— 
Redemption — Evidence Act (/ of 1872), s. 90— 
Transfer of Property Act (I V of 1882), s. 59— 
Hypothecation deed executed before Transfer of 
Properly Act—Signature 0/ executant, absence of — 
Presumption of genuineness. 

A person mortgaged his property by way of 
conditional sale. Later on, he borrowed some 
more money from his mortgagee and executed 
a eed which recited the earlier mortgage 
by conditional sale and stated that a further 
loan was take 1 from the mortgagee which 
was to be included in the money due on 
the earlier mortgage an l re-paid with it It 
also contained a covenant that, until the money 
due on the latter deed was paid, the mortgagor 
would not be entitled to redeem the mortgage by 
conditional sale or to transfer any portion of the 
mortgaged property. The deed was described 
as a eed of further charge (dastawex t massuk 
m ishral-uJ-rehan): 

Held, that the amount due on the eed of fur¬ 
ther charge was to be c ns<«lidat-d wit that due 
on he mort age b conditio.ial sale. [p. 932,col. 2.] 

R mjit K an c. R imdhan ingh, 2 I '. Las. 
85 •; 31 A. 4 ; 6 A. L. J. 54 a d Har Pershad 

v. Ran C m r, o Ind. Cas. 730; 1 . A. L. J. 
807; 3 U. 1 \ E R. ( V.) 139; 44 A. 37; (1922) A. 
I. R. (A.) 1 4, foil 'W d. 

Baldee Rai v. Mnrli Rai, 16 Ind. Cas. 638; 
10 A. L. J. 20 aid Kesar Kunwar v. Kashi 
Ram , 30 Ind. Cas. 7771 37 A. 634; 15 A. ^ I4. . 

889, oistiugui bed. 

A Court may presume the genuineness of a 
do_'urae it more than 30 years old, which was 
execut d before tne Transfer of Property Act 
came iuto force, and which was properly 
registered by t ie executant, even if it is 
not sign d by the executant personally nor bears 
his mark. [p. 932, col. 2.] 

Second appeal against a decree of the 
Subordinate Judge, Jaunpur, dated the 
5th of January 1922. 

Mr. H. Mushtaq Ahmad, for the Appel¬ 
lants. 

Mr. Mukhhir Ahmad, for the Respondents, 
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JUDGMENT. —This appeal arises out 
of a suit for redemption of a mortgage 
by conditional sale effected by Ram Dayal 
Singh and others in favour of Sukhai Singh 
and Gopal Singh on the 12th of Januc-ry 
1862. The suit was resisted by the de¬ 
fendant N u . r who claimed in addition 
the money due on what he described as 
two other deeds of further charge. One 
of them was disallowed by the Court of 
first instance but allowed by the lower 
Appellate Court, and it forms the subject- 
matter of the present appeal. The latter 
deed recited the earlier mortgage by 
condtional sale and stated that a further 
loan of Rs. 400 was taken from the mort¬ 
gagees, which was to be included in the 
money due on the earlier mortgige and 
re-paid with it. It also contained «. co* 
veuant that until the money due on the 
latter deed was paid, the mortgagors could 
not be entitled to redeem the mortgage by 
condition il s tie or to transfer any portion 
of t;;e mortgaged property elsewhere, tne 
deed w»s described .is a deed of furtaer 
charge (dastawjz tamassuk mashrat-ul-rehan). 
Tne language of the document, taken 
as a whule, clearly shows that the parties 
intended that the money due on the subse¬ 
quent transaction, represented by the 
above deed of further charge, was to be 
consolidated with that due on the earlier 
mortgage by conditional sal •, and that 
the said mortgage by conditional sale was 
not to be redeemed till the niuney due 
on the deed of further charge was paid. 
In fact, tne mort-ag -rs had agreed not 
to transfer the property elsewhere till the 
money due on the deed of further charge 
was re-paid. Tne terms of the documents 
correspond very nearly with the terms 
of the documents wnieli formed the sub¬ 
ject of consideration in Ran jit Khan v. 
Ramdhan Singh (1) and Har Peru had 
v. Ram Chander (2). Tne learned 
Counsel for the appellants lias referred 
to the decisions in Baldeo Rat v. Murli 
Rai (3) and Kesar Knnwar v. Kashi Ram 
(4). But tne terms of tne documents con- 

(1) 2 Ind. Cas. 859; 31 A. 482; 6 A. L. J. 654. 

(2) 63 Ind. Cas. 750; 19 A. L. J. 807; 3 U. P. 

L. R. (A.) 1 j ; 44 A- 37 ; (* 922 ) A. I. R. (A.) 174. 

(3) 16 Ind. Cas. 638; 10 A. L. J. 120. 

(4) 30 Ind. Cas. 777; 37 A. 634; 13 A. L. J. 
889. 


sidered in those cases were in no sense 
identical with those which form the subject 
of consideration in the present appeal. 
Iq the former case there was no indica¬ 
tion afforded by the deed of the creation 
of any further charge and all that it pro¬ 
vided was that the money due on the later 
transaction was to be paid fiist, that is 
to say, before that due on the earlier deed 
was paid. In the latter case the contract 
of consolidation was not explicit as in the 
present instance, and the document was 
n n described as a deed of furt.'ier charge. 

It is also urged that the lower Appellate 
Court was not justified in presuming the 
genuineness of the deed of further charge 
in question inasmuch as the deed did not 
purport to have been signed by the execu¬ 
tants personally or to bear their marks. 
Tne deed was, however, executed on the 
12th of January 1862 before the Transfer of 
Property Act 01 1882 had come into force, 
audit was usual at that time that the 
signitures 01 the executants and all 
S’.iCa <t testing witnesses, os were illiterate 
were nude by tne scribe at their instance 
or request and they were treated as signa¬ 
tures made by an authorised agent and 
as effectual as the signatures or marks of 
the executants themselves. Tne document 
was dily registered by the executants 
and over thirty years old; and there is 
no reason to think that it was otuerwise 
than § a ine. The appeal is, therefore, 
d’smbs.'d with costs. 

a. a. Appeal dismissed. 


NAIPJR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal jno. 32-B of 1921. 

September 5, 1923. 

Present:— Mr Kotval, A. J. C. 
CHANDRaBHAGA AND ANOTHER— 
Plaintiffs— Appellants 

versus 

GA ;ESH KEvSHEO- Defendant- 

Respondent. 

Berar Inam Rules of 1859 —Deshpandia 
allowance, whether inam— Succession —“ Direct 
lineal heirs' * in r. 5. meaning of. 

Deshapande allowance in Berar is an xnatn and is 
governed by the Berar Inam Roles of 1859. The 
inam falls under class (4) (first) and is dealt with 
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by J; 6 of tbe Rules * f p - 933. col. 2 ;p. 9 U, col. I.l 
The words "direct lineal heirs " in r. 5 of the 
Berar Inam Rules refer to the heirs of the person 
mentioned just before in the same clause, that is, 
the first grantee under the British rule and rot to 
any future incumbent who has not been mentioned 
anywhere in the clause, [p. 934, col. 1.] 

Appeal from a decree of ti e Add ; t ; onal 
Distr ct Judge, /mraoti, dated ti e 13th 
October 1920, in Civil Appeal N 0 . 18 oi 
1920. 


933 


hr. G. G. Hatvalne, for the Afpei'antF. 
Mr. D. T. Mcnigalntuili, f ( r tie Re¬ 
spondent. 


JUDGMENT.— This appeal ar.'ies tit 
of a suit for recovery of a share of a Desli- 
pande allowance which is paid by tie 
Government to the defendant Gar.csh as 
the respresentative of the family of Watan* 
dar Deshpar.d^as of M or si Pergana. Admit¬ 
tedly, the allowance was divisible amongst 
fourbranctts 0f tl t fam ly. Theiebranches 
and the relationship of tl e j art tf are sl^vn 
in the following gent ale gca 1 a bJe: — 

NAGOJI 


Vishwanath 

Janardan 

l 

Kolaji 

Laxman 

__ I 


T 

Gondaji 
\ < 


— - 

I 


Gopal 


Baloji 


Bengaji 

Tryambak Say’aji 

Ekiii 

1 r | 

Balajl Yeshwent Dhondopant Narbaji 

1 , 

Jairam Jaikrishna 
Deorao 

_ 1 


Kalojl Vi 


thal 


Pralhad. 


Krishnarao 

I 

( Kesheo 

Xf*? una Chandra- Harmant- I 
'xr aint,ff bhaga r a o. Ganesh 
No * 2.) plaintiff . (defendant.) 
No. 1. 


Bhaslcer. Ramrao. Lasinan. Shamrao. Ganesh. 

Defendant Ganesh, Hanmantrao and 
Pralhad represented three branches ar.d the 
five sons of Kaloji tbe fourth. Hanmant¬ 
rao died in 1918 and the plaintiffs who are 


his sisters claimed to succeed to his share. 
They sued for the share of the allowarct 
for the >ear preceding a n d the year si c- 
cteding Hanmantrao*s death. The defend¬ 
ant’s pleading is not very clear bi. tit appears 
to amount to this, that the allowance 
being a grant to the Deshpande family 
the plaint:fts who had by marr rpe ceared 
to belong to the family li. d no right t r . share 

in it ir» succession to Hanmaj-trao I 

do not refer t, the other p eas wh o] ’are 
now not material. The Tral Coi rt J ad 
framed the following two issues on the 
above pleas:— 

1. Whether the Watan in suit can 
go to plaintiffs by succsss ; on errot? 

2. Have plaintiffs no cause of peti m 
for the Dawajma cf 1918-19?” 

Tl.e Trial Coi it holding tl rt accord*] g 
to tho Bombay School cf Hindu law the 
sister is recognised as a Gotraja Sapinda 
and an heir and that succession t^ tue 
allowance was gov t r A ed by the ordirary 
Hiidu I#aw decreed the plaintiffs* Cia’m. 
The lower Appellate Court held that the 
allowance w as governed by rule VI of the 
Inam Rules, and that urdcr that rule the 
plaintiffs were not entitled to succeed 
since they were not direct lineal heirs of 
the last holder Hanmantrao. This decision 
is the result of its holding that the lineal 
heirs referred to in that rule are the lineal 
heirs of the last holder and not of the first 
granted under British rule. The plaintiffs 
appeal. 

Tie first question to be decided is, whe¬ 
ther Deshpande allowance is an * mam 
and governed by the Berar Ir-am Rules 
of 1859. This question has been verv 
fully dealt with by the Financial Commis¬ 
sioner i n ruling No. 1 i n section VI, serial 
N0.4 the Berar Revenue Manual, Volume 

^’J^fV 77 *' I / 8 ^ e vvith the financial 

Commissioners decision and lis reasons 
therefor which need not be repeated lure. 

I am referred to section V, serial No. 4 
paragraph 3, which says:— 

“f. s to be noted that the direct'ms 
concerning the emoluments of Destini ki- s 
and Heshpand'as in the Inam Rule 6 (2) 
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refer only to “ biams "by which the Inams 
Ru es mean land grants. The festrictions 
on the sncccssior to Deshmukh and Desh- 
pandia Inan-s contained in Iram Rule VI, 
read with Inam Ride V, do not, therefore 
apply to the succession to these cash rusums, 
tl e succession to which is regulated bv the 
pern nal law of the Watan family. * * * " 
This statement is orly a part of executive 
instructions and interprets t] e law in a 
particular manner but has not the f )rce 
of law like the Inam Rules. Mo reasons 
arc given in support ;>f the interpretation 
aid it ignores the prcvioi s nliig of the 
Financial Commissioner. I hold that the 
allowance is an Inam andgcveri_ed by the 
Inam Rules. 

Th~ next questior is, whether the plaint¬ 
iffs arc entitled to the allowance after 
Ha numaatrao"s death. The inam fall sunder 
class 4 (first) and is dealt with by rule 6. 
Rule VI (2) lays down that it shall be dis¬ 
posed of according to clause 2 of rile V. 
The part now material of rule V is as 
follows:— 

"If the present incumbeit is a descend¬ 
ant of the original grantee, the inam will 
be cor timed to him hereoitarily, subject 
t) the following Conditionsfirst, succes¬ 
sions limited to direct lineal heirs and un- 
tivided brotners. " 

Tne qt estion is, which is tLe person 
whose direct lin .si liJr arc referred to 
in the fir t sub-clai se? Wither the first 
grantee under the British rule, llie wtfds 
“ direct lintal heirs ” must be taken tc 
refer to tuc heir of the person mentiored 
juit before ir the same clause and that 
is the oresent ij cumbei t or the ii cumbent 
when the rules were made t? whom the 
inam is directed to be continued heredi¬ 
tarily The expression cannot be held 
to refer to any fi tt re incumbent who has 
not been mentioned anywhere in tl e clause. 
The objection urgea agaiist tl is iiter- 
pretatioD is that if the first grartet under 
the British rule dies without lineal heirs 
and is succeeded by his undivided brother, 
when the latter dies his lineal heirs would 
no t succeed because they are n jt the lineal 
heirs of the first grantee. It is said that 
this could rot lave be«c contemplated. 
There is no grave reason wh\ this could 
not have been contemplated, but the fact 
thatthe obvious interpretation of tbclamw- 


age of the rule lead? to a result which seems 
somewhat aromalous does not justify 
a different and less obvious interpretation. 
It is also to be noted, as remarked by the 
Financial Commissioner in riling Mo. 2 
in section VI, serai Mo. 3, that unless the 
expression "direct lineal heirs" refers to 
the heirs of the first grantee under British 
rulv. the expression "undivided brothers" 
would be mearirgless. I am cf opinion 
thatthe lineal heirs referred t)in nleV 
clause 2 (first) are the lineal heiis of tie 
first grantee under British rule. 

Whether the plaintiffs are entitl'd to 
srcceeo to the inam depends on the question 
whether they are the direct lineal heirs 
of such a grantee. In the first Court the 
trial proceeded on the assumption that 
succession to the allowance was goveTred 
by the ordinary Hindu Taw and it was, 
therefore, not ascertained who w r as the 
first grantee under British rule, and there 
is nothing on the record to show who such 
grantee was. I, therefore, remand the case 
to tie 1 ( wer Appellate Court f c r findirgs 
as t 0 wl o was the first grantee of tre allow¬ 
ance from the British Government a .0 as 
to whether the jlaintiffs are lhs lineal 
heirs. 1 he lower Appellate Court will take 
further pleadings and allow evidence tj be 
given either before itself or in the Trial 
Court. Thu findings will be remitted tc 
this Court as early as may be. 


G. R. D. 


Case remanded. 


LAHORE HIGH COVET. / 

Second Civil Appeal No. 1620 of 192c. - 

April 21, 1923. . 1 

Present:—M r. Justice Harrison and 
Mr. Justice Zafar AH. 
GHBBAEHSH SINGH— 
Plaintiff—appeliant 
versus 

BHAGWAN SINGH-Defendant— 

Respondent. 

Lit) Halier Jet (IX 0 ; ico8). Set). 7, Art. 123 . 
applicability against co-legatee J<r st.at* 

if estate—LimitoHoni 
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A salt by • legatee to recover a share of the 
estate of the deceased bequeated to him from a 
co-legatee who is in possession of that share is 
governed by Art. 123 of Schedule I to the Limita¬ 
tion Act. fp. 936, col. 1.] 

Mating Tun Thav.Ma Thit, 38 Ind. Cae. 809; 
44 C. 379 ; 19 Bom. L. R. 294; i 5 A. L. J. 96; 32 
M. L. J. 71; 21 M. L. T. 97; 21 C. W. N. 527; 26 
C. L. J. 169; 9 L. B. R. 56; 10 B» r. L. T. 138; 44 
I. A. 42 (P. C.), Zemindar 0J Bhadrachalam 

& Palavancha v. Venhatodti Appa Rao, 70 
Ind. Cas. 6891 43 M. L. J. 486; (1922) M. 
W. N. 532; 16 L. W. 369; (1922) A. I. R. (II) 
457: 4# M. 190, relied cn. 

Second appeal fron> a decree of the 
District Jvctge, Amritsar, rated the 4th 
June 1920, affirming that of the Sutoidi- 
nate Judge, Second Class, Amritsar, dated 
the 13th February 1920. 

Mr. Sugar Chavd and Lala Jagan Nath, 
for the Appellant. 

Lala Badn Das, R. B., for the Respond¬ 
eat. 

JUDGMENT. — One Hazura Singh died 
in 1910 leaving four sons. He is «aid to 
ha\e disinherited two by a Will and to 
lave left to the remaining two the whole 
of his property, which he asserted in the 
document to he self-acquiied. The two 
legatees lived at peace with each other 
until recently and now, in the year 1919, 
Gurbakhsh Singh brings a suit against 
his elder brother Bhrgwan Singh f 0 r his 
si are in the estate, which l.e says 
Bhagwan Fingli has appropriated in its 
entirety. It has been held by both the 
lower Courts that the suit is barred by 
limitation, that Ait. r23 does not 
apply, and that under Art. 320 also 
the suit is barred. On second appeal it is 
contended that, even if Ait. 120 applies, 
six years have not elapsed sii.ee a demand 
was made by the plaintiff and, therefore, 
the suit is within time and luither that 
Art. J23 dees apply and govern the 
case. So far as Art. 120 is concerned, 
the plaint does not disclose the date cf 
any demand bul merely states vaguely 
that a demand was made. Counsel for the 
appellant contends that, under these 
circumstances, it is for the defendant to 
prove the negative that no demand was 
made within six : errs and Hat it is 
urnecessary fer him in liis plaint e\cn to 
state that he Las a cause of action within 
limitation. For tin's view he car ad dice 
no authority ?rd we find that, as the 
plaint does not disclose a demand wit hit 


six yeais, even if Art. 120 did govern 
the case the suit would be clearly barred 
by time. 

As to Ait. 123, the real question is 
the applicability of Maung Tun Tha v. 
Ma Thit (1) and whether the view taken 
by the hull Bench of the Madras High Court 
3 Jb^kHI MaarasLow Journal Zemindar of 
Bhadrachalam & Palavancha v. Vmhata - 

dri Appa Rao (2)) more especially at page 

5oo* is to prevail as against manv previous 
rulings. Article 123 says that'a suit f 0 r 
a legacy or for a share of a residue 
bequeathed by a testator m a y be brought 
within 12 years and it has been 1 eld 
hitherto that the suit must he against a 
person who lawfully represents the estate 
°f the deceased and that it does notgover n 
a case against an executor de son tort. 
The Privy Council ruling Mating 
Tun Tha v. Ma Thit fi) doubtless dealt 
with a case in which the parties were 
Buddhists and a question of Buddhist 
custom was involved. It is quite clear, 
however, that the suit was against an 
executor dc sen tort and their Lordships 
observed at page 387! tl at proof of the 
custom having failed the plaintiff was 
entitled to bring his suit to assert “a 
right which he was at libert\ to assert 
within any period that was not outside 
the period fixed by Art. 123 of the 
Indian Limitation Act as the period 
within which a claim must be made for 
a share of property on the death of an 
intestate." The fact that in the present 
case there was a Will does not affect the 
position, for the Article applies equally to 
the case of a n intestate's estate and to one 
in which ti e deceased has left a Will. 
Counsel contends that where two men are 
nominated as beneficiaries under a Will 
they are not legatees and the estate 
conferred uj on tl em is not a legaev, but 
he cannot explain wl at they are if not 
legatees. Before the Madias High Court 
the question was j rgued at considerable 
kngth andit was held that Art. 123 

on!,?A T Cas. fc9j 44 C. 3791 19 Bohi. L R. 
2941 15 A. L. J. 96; 32 M. L. J. 71; 2i M. L. T. 

971 21 C. W. N. 527; 26 C. L. J. if 9; 9 p. B. R. 

E r Ur j %.* T * 138; 44 1 A '4* ( p - c -> 

36,1 ( '» 22 ' A ‘ *• *• <*•) 

•Page of 43 M. L. J.—'fFrfT 

tPeSe 44 ~ 9 
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applies to suits for legacies ngp.inst any 
person rightly cr wrongly in possession i f 
the est .te under such cim instances t 1 ft 
he is bound to deal w'ith it as the estate 
of th? dcce sed and ihat it, ^her. lire, 
applies to suits for legacies against an 
executor de son tort. Here the defendant 
was certainly entitled under the Will to a 
portion of the estate, but he is none-tl e- 
less an executor de son tort and, as 
expla ned by the Chief Justice of Madras, 
at page 500* of the ruling, " an executor 
de son tort takes all the liabilities of an 
executor, and it would be a curious thing 
if claims to legacies ag, inst an executor 
were not barred until the lapse of 12 
years hut claims against executors de son 
tort were barred in a shorter period, Tl ct 
this Article ; pplii s to persons oilier than 
the executors in poss< ssion of an ( st; te 
has been decided in several cases.” The 
Privy Council ruling is then referre d to 
ai d it is explained that what was there 
decided was t at Art. 123 applies to a 
claim to a share of an estae again* t 
co-heirs in pos c ession. We accept this 
view as obviously corn ci and : ndeed we 
are unalle to understand low tie Privy 
Council ruling admits of any other inter¬ 
pretation. We find that the suit was 
instituted within time. We accept the 
appeal and remand the c' se for decision 
on the merits. Costs will follow the event. 

Z. K. 

. Appeal accepted. 


•Page of 43 M. L, J.— [Ed-] 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civii. appeal No. 284 of 1922. 

September 5, 1923. 

Present :— Mr. Wazir Hasan, A. J. C, 
SHAMS-UD-DIN KHAN— Defendant— 

Appellant 


versus 

Agha Siyid PATEH SITAH— Pla i n't iff— 

Respondent. 

Civil Procedure Code (Act V of 1908), s. 99, 
q rt 1Q —Suit inslituUd in name of wrong 
■plaintiff —JW istake, how rectified— &idei ce Act 
(/ i8->2), s. lib— Rent suit- Question of lessor'$ 
title, 'whether relevant—Ostensible lessee merely 

rustic—Title of lessor, whether can be questiond 


— Transfer of Property Act (I V of 1882), s. 106 

— Contract to contrary, whether valid— Nazul 
land, lease of—Rules of Government, rule 1820, 
interpretation of. 

here a plaint prrports to be filed by a 
Muricipal Foard with the addition of the name 
of the Chairman as plaintiff, the error is not one 
of suWtance but merely of form and may be 
corrected under the provisions of O. I, r. 10, Civil 
Procedure Code, if the objection is taken in the 
Trial Court. Tp. 937, cols. 1 & 2.1 

Under section 99 of the Civil Procedure Code, 
this defect cannot be made the ground of any 
interference with the decree passed by the Court; 

fP- 937 . c °h 2.1 

In a suit between a lessor and lessee, the 
latter cannot be permitted to deny the title 
of the former. |p. 937*coi.2.] 

The question of the lessor's title is _ foreign 
to a suit for rent or in ejectment against the 
lessee and th ; s is equally true in a case where the 
ostensible lessee is nurdy a irust'e and lial le to 
render ac runt to the ccsii ique trustS\>. 937 . c °l- 2 d 

Bilas Kunwar v. Desraj Ran jit Singh, 30 Ird. 
Cas. 290; 37 A. 557; i f > C. W. N. 1207; 29 M. L. 
J. 335; 2 t. W. 830; 18 M. L. T. 248; 13 A. L. J. 
991; 17 Bom. L. R. 1006; 22 C. L. J. 516; ^I 9 I 5 ) 
M. W. N. 757; 42 I. A. 202 (P. C.), followed. 

The terms of section 106 of the Transfer of 
Property Act are ‘sol ject to any contract to the 
ccrtr rv ' ai d a rotice of ejectment complying 
with the terms of the contract is valid though 
it ma' offend aga n.‘t the term; of the aforesaid 
section, fp. 938. col. 1.] 

Rule 1820 of Pules of Government regarding 
management of Nazul property by Municipal 
Boards lays down that when a terminable lease 
is given it shall not ordinarily be for a period 
shorter than 30 years. The use of the word 
ordinarily * necessarily implies exceptions and 
t is discret onary with Municipal Boards to give 
a lease for a shorter period, [p. 938,00!. r.] ^ 

Appeal against a decree of 1 be Third 
Additional District Judge, Sitapui, dated 
the 27th May 1922, upholding that of the 
Munsii, Sitapur, dated the 24th March 
1922. 

Mr. Ishri Prasad . for the Appellant. 

Mr. Mahtsh Prasad, for the Respondent. 

JUDGMENT - The suit out of which 
this appeal has arisen was brought 

against the defendant-appellant for pos¬ 
session of plot No. 12 74, measuring 3 
bxswas 9 biswanus 6 kadhwansis situate 
within the Municipal limits of Sitapur. 
On the 22nd November it, 04 the defend¬ 
ant-appellant's father, Eakhar-ud-dm, 
took the 1. nd In suit on a lease from the 
Municipal Board cf Sitapur. The contract 
between the parties in respect of this 
hnd leased is evidenced by an instrument 
dated the 22nd November 1904 executed 
by Eakharucdin in favour of t the Municipal 

J3caxd. Th$ l«ssae was to fut up a shop 



Vol. 75 ] INDIAN CASES. 937 


SHAH3UDDIN KhAND, FATEH SHAH. 

made of tiles (khaprcl). T ie re it fixed 
was Rs. 24 a year payable on the first 
of every month with an instalment of 
Rs. 2. One (f the conditions of the 
lease was that the Board shall have 
power to determine the lease by serving a 
notice of one month within wide’) the lessee 
was to remove his matt rials and to 
vacate the land; in the event of tie 
lessee not complying with the notice, the 
Municipal Board had a right to remove 
the construction themselves. It appears 
that the Municipal Board sened a notice 
on the defendant on the 27th July 1921, 
asking him to remove his construction 
on the plot in suit and to vacate the 
land within one month from the date of 
the receipt of the notice. The defendant 
did not comply with the notice. The 
suit was consequently lodged as stated, 
before. The Courts below have decreed 
the suit. 

The first objection taken in this Coni t to 
the -validity of the suit is, that it was 
not in a proper form. Tl.is objection is 
based on the ground that the Chairman 
of the Municipal Board of Sitapur ap¬ 
pears as a plaintiff in the boo.y of the plaint 
and is mentioned by his name. It is argued 
that, in virtue of Ihe provis ons of sec¬ 
tion 6 of the U. P. Municipal Act, 
1916, the Municipal Boarci is a corpo¬ 
rate body and as such it is vested with the 
capacity of suing and being sued in its 
Corporate Dame and consequently the 
suit in the name of the Chairman of 
the Board was incompetent. The pre¬ 
mises are correct but the conclusion 
drawn is not strictly accurate. It is 
true that the name of the gentleman, who 
happened to be the Chairman of the Board 
on the date of the institution of this suit, 
was mentioned in the heading of the plaint 
as the plaintiff but he was clearly described 
therein as the Chairman of the Municipal 
■Board of Sitapur. There can be no 
doubt that the plaint was presented 
with the intention of showing that it was 
the Municipal Board which was suing. 
At the worst, it is a case where a suit 
has been instituted in .the name of the 
wrong person as the id a intiff and the 
.■error could have been easily corrected 
.under the provisions of r. 10 of 0.1 

pf the C*de qf Civil Procedure if the 


defendant-appellant had taken the objec¬ 
tion in the Courts below which l e has 
now urged as to the form of the suit. 
It is admitted that it is for the first 
time in this Court that this defect is 
being relied upon as ji:stif>ing the -dis¬ 
missal of the suit altogether. I have 
already said, that the r'efect is not one 
of substance but merely of form. 

Under seel ion 99 of the Co le ot Civil 
Procedure this defect cannot be made 
the ground of any interference with the de¬ 
crees which the Courts below have passed 
in this case. 

It is next urged that the plot in 
suit being nazal property the title to 
it is vested in the Secretary of State 
for India in Council and, therefore, the 
Municipal Board has no title to bring 
this suit in ejectment. This contention 
must be overruled. This is a case be¬ 
tween lessor and lessee where the lessee 
has refused to vacate the lease-hold prop¬ 
erty in spite of a prefer notice to 
quit. The lessee cannot be permitted 
to deny the title of the lessor, in this 
case the Municipal Board of Sitapur. 
Under a certain iSiotification issued by the 
Government of the United Provinces this 
property has been entrusted to the manage¬ 
ment and control of the Municipal Board 
ot Sitapur but that is a matter with 
which we are not concerned in this 
case. The question of the lessor's title 
is fore r gn to the suit for rent or in 
ejectment against the lessee and this is 
equally tiue in a ease where the osten¬ 
sible lessee is merely a trustee and liable 
to account to the cestui que trust. It is 
admitted that ti e defendant-appellant's 
father, through whom the appellant derives 
l.is title to the occupation of the 
plot in suit, was let into possession by 
the Municipal Board of Sitapur. It is 
abo 1 ot denied that since he was so 
let into possesion the rent reserved by 
the lease has been paid by him to the 
Mumcipal Board. He received notice to 
quit but has never given up possession. 
On the other hand, h’s learned Pleader 
now denied the title of the lessor. In 
th..e circumstances, the principle of section 
116 of the Indian Evidence Act applies. 
In the case of Bilas Kunwar v. Desraj 
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Ran jit Singh (i) Sir George Far well, in de¬ 
li \ ering the judgment of His Majesty's Privy 

Council, said:—“Section 116 oi the In- 

oian Evidence Act is perfectly clear on the 
point, ana rests on the principle well-es¬ 
tablished by many English cases, that n 
tenant who has been let into possession 
cannot den}' his landlord’s tillc, however 
defective it may be, so long as he has 
not openly restored possession by surrend¬ 
er to his landlord." This contention 
must also be overruled. 

It was further argued that, in v'ew of 
rule 1820 of the Rules of the Government 
in relation to the management of the 
nazul 1 ropeity entrusted to the chaige of the 
Municipal Board, t] ere cannot lea lease 
in respect of >uch properly for ? period 
shorter than thiity years. The le^se 
in question should, theieforc, be construed 
to be for that ] eiiod. This argument 
agaiu has no substance whatsoever. 
The rule referred to ; only says that, 
when a terminable lease is given, it 
shall not ordinarily be for a shorter pe¬ 
riod than thirty years. The use of the 
word, ‘ordinarily’ necessarily implies ex¬ 
ceptions and in the case before me the 
Municipal Board in its discretion did 
not consider it proper to give a base 
for a period longer than what is stated 
in the lease itself. The argument, there¬ 
fore, fails. 

Lastly, it was argued that, having re¬ 
gard to the terms of section 106 of the 
Transfer or Property Act, the notice to 
quit, which was served on the appellant 
on the 27th July 1921, was not a 
valid notice. But the terms of sec¬ 
tion 106 are subject to any contract to 
the contrary and in the case before 
me tliere is a contract to the contrary 
embodied in the instrument of the 221.d 
November 1904. The notice served on 
the appellant is quite within the terms 
of the contract and does not in any 
manner violate them. This argument 
also fails. 

The appeal is dismissed with costs. 

G. H. & r. S. D. 

Appeal dismissed. 

(l) 30 Ihd. Caa. 209J 37 A. S 57 i 19 C. W. Ni 

1207; 29 M. X. J. 3351 2 L. W. 830J 18 M. L. T. 
248; '3 A, t. J. 991; 17 Bom. L. R. 1006; 22 C. 

L* J. 316; (x9i5) M. W. N. 737; 42 I. A. 20- (P. C.). 
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LAHORE HIGH COURT. 

Second Civix appeax No. 1292 op 1921. 

April 25, 1923. 

Present: Mr. Justice Martineau and 
Mr. Justice Moti Sagar. 

BASHU RAM and another— 

PXAINTIFFS—APPEXXANTS 

versus 

PIARA CHAND— Defendant— 

Resi ondent. 

Punjab Courts Act (VI of 1918), 5. 41 (3V- 
Appeal second — Question of custom — Application 
for certificate—Older directing grant of certificate — 
Certificate, sejarate, whether necessary — Custom v. 
personal law— Adoption— Uncle's daughter's son -— 
Rai Brahmans of Mohr a Bhattan , Tahsil and 
District Rawalpindi. 

Where the order of a District Judge directing 
the grant of a certificate under section 41 (3) 
of the Punjab Courts Act, read with the appli- 
cation for the grant of the certificate, contains all 
the partiiulais requiied by the section, the 
omission to draw up a formal certificate is 
immaterial, [p. 939, C o». i.J 

Bai Brahmens of Alauza 1 /obra Bbattan, 
Tahsil and District Rawalpindi, are governed by 
Hindu Law in matters of adoption, and the 
adoption of an uncle’s daughter's son is recog¬ 
nised among them as valid, (p. 940, cols. 1 & 2.] 
Daswandi v. Mahant Krishen Dev, 9 Ind. Cas. 
8411 3^ P. R. 1911; 109 P. L. R. 1911; 119 P. 

W. R, 1911, Lachman Das v. Pakla Mai, 59 P. 
R. 1908; 121 P. W. R. 1908, referred to. 

Tbe strict Hindu Law of adoption is often 
modified by custom in the Punjab, (p.« 40, col. 2.] 

vSecond appeal from a decree of the 
District Judge, Rawalpindi, elated the 1st 
April 1921, affirming that of the Senior 
Subordin?te Judge, Rawalpindi, dated the 
30th July 1920. 

Mr. M. S. Bhagat, for the Appellant. 

Bakhshi Teh Chand, for the Respond¬ 
ent. 

JUDGMENT.— The plaintiffs sue for a 
declaration that they are the owners of the 
lanas and houses left by their brother Sant 
Ram, who died in 1917. The defendant, 
who is Sant Ram's uncle's daughter's son, 
and also Sant Ram’s wife’s brother’s son, 
claims title to the property on the ground 
that Sant Ram adopted him and made a 
Will in his favour. The suit has been 
dismissed, the Courts below having con¬ 
curred in finding that the parties are 
governed by Hindu Taw and that the 
adoption and the Will have been proved 
and are valid. The plaintiffs lave pre¬ 
ferred a second appeal, in which the main 
contention is that the parties are governed 

by custom* 
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A preliminary objection is taken on 
behalf of the responuent that there is no 
proper certificate from the District Judge 
as required by section 41 (3) of the Punjab 
Courts Act. It is true that there is no 
certificate apart from the oruer of the 
District Judge granting one, but the 
appellants have filed a copy of that order 
which is in the following terms: — 

“I have held that parties are bound by 
Hindu Daw. Petitioner's contention is that 
Ihey are bound by custom. The evidence 
is conflicting and difficult. The question 
a fleets a whole village and is thus im¬ 
portant. I accordingly grant a certificate 
under section 41 of the Punjab Courts 
Act ,J . 

We think that this order itself amounts 
to a certificate and as, when read with 
the application on which it was passed, 
it is found to contain all the particulars 
required by section41 of the Act we hold 
that the requirements of the section ha\e 
been satisfied and we overrule the objec¬ 
tion. 

The property in suit is situate in the 
villages of Mohra Bhattan and Mangot 
in the Rawalpindi Tahsil of the Rawalpindi 
District. Sant Ram was a Rat Brahman 
or Bhat of Mohra Bhattan, and the village 
was named after the Bhais who inhabited 
it. The material facts aie given in the 
following passage from the judgment of the 
learned District Judge: — 

“Both the villages in question, Mohra 
Bhattan and Mangot, are populated in the 
main by Rat Brahmans. There are about 
140 houses in both the villages and there 
are less than six houses belonging toother 
persons. There are two dhoks, however, in 
the village, Dhok Sayaaan seems to con¬ 
tain two houses of Sayads and Dhck 
Hashu contains four houses of occupancy 
tenants. These Sayads aie owmers by 
purchase in the village. There are a few 
barbers, a Jhtwar, and a Sunar, whose 
presence there may only be temporary. 
Of both the villages the Lambardars are 
Brahmans . There Is also evidence to show 
that there are only 40 to 50 ploug hs in those 
villages though the families number 140. 
In spite of this, it would seem that 
numerous Brahmans do plough the land 
themselves, though there are some who 

u se tenants, ^wither, there are 88 people 


out of the villages, who are in service in 
the Police, Army, etc. Then, there are 
othei s who are shop-keepers, Granthts, 
tonga drivers, and pony hirers, etc. It is 
also in evidence that some of the poorer 
numbers still take birt and perform priestly 
functions, though this has become less 
common than formerly. Even plaintiffs* 
own witness IP. W. No. 5) further admits 
ts at some st 11 wear the sacred thread." 

It is, as the learned District Judge 
observes, difficult to say whether the 
principal means of livelihood of the Rai 
Brahmans is agriculture or service, since 
so miny are in outside employ and 
engaged in other occupations. The pro- 
prietjry body is also no longer homogeneous, 
as persons of different tribes such as 
Sayads, Ghakhars, Khatris, Mohyals, etc., 
have become owners by purchase. Still 
the majority of the proprietors are Rat 
Brahmans, and the learned District Judge 
seems to be right in saying that they form 
a fairly compact village community and 
that their basic occupation is agriculture, 
and that tins the onus, which originally 
rested on the plaintiffs, is shifted to the 
defendant to prove that they are goverued 
by Hindu Daw. He has, however, held 
that the onus has been discharged by proof 
of the fact that there have teen numerous 
ui contested alienations in the village as 
veil as many adoptions, and by proof of 
certain instances in which daughters have 
succeeded to property in the presence of 
collaterals. 

There have been 44 sales in the villlage, 
of which 21 were in favour of a Khatri 
and many others in favour of persons of 
various castes besides Brahmans, and 15 
gifts. None of these alienations have 
been contested. The learned District J udge 
has mentioned a case in which Mr. Stephens 
decided in 1903 that the parties followed 
custom, but that case is not in point as it 
related to another village and the parties 
to it were Mahal Brahmans and not Rai 
Brahmans. There have also been many 
adoptions of sons or grandsons of daugh¬ 
ters or sisters. One of these was contested 
by the plaintiff's family and the suit 
failed. 

Besides the alienations, there are two 
instances mentioned by D. W. Nos. 7 and 

18 in which daughters have succeeded in 
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preference to collaterals. Only two insta* ces 
to the contrary have been cited and both 
ate capable of explanation. One Chet Ram 
was succeeded by I is collaterals, but the 
land was very small in area and it 
was in moitga-e with Gurdit Singh 'D. W. 
No. ii) at the time of Chet Ram's death, 
so that the dau;ht«=rs may not hive 
thought it worth while t> claim it. More¬ 
over, the mutation took place only in 
1917, so that the successi 11 may \et be 
contested. The othtr instance is tl at of 
the succession to the property left !v one 
Bkaro, and the explanation of* her 
daughter not succeeding is given by the 
latter's husband D. W. No. ii, who says 
that tlie-e was only a small quantity of 
land and that the collaterals were his 
sister’s sons. 

None of the authorities cited before us 
appear to be on all fours with the present 
case. Devi Dtita Singh v. Dropti (1) on 
which Counsel for the appellants relies, 
does not he’p him, as no evidence was 
given in that case to rebut the presumption 
which it was held arose in favour of the 
parties following custom. In Daswandi v. 
Mahant Krishen Dev (2) although many 
alienations were shown to have taken 
place, only one of them was a peimanent 
transfer to a non Brahman, and the power 
of alienation was restricted by the provi¬ 
sions of the wajib-ul-arz. 

There is one case, not cited before us, 
which in some respects resembles the 
present one, namely, Lachman Das v. 
Pahla Mai (3) a case relating to Brahmans 
of Gopalpur in the Amritsar District. 
Those Brahmans form d, as in the pi event 
case, a compact village community and they 
followed agriculture, although they were 
not wholly dependent upon it and followed 
other professions also. But in a previous 
case a daughter's son had been allowed 
to succeed as it was found to be proved 
that daughters excluded collaterals, a> d 

as the evidence adduced in the case before 
the Chief Court did not lead to a diffierent 
conclusion the findings of the lower Courts 


(1) 2 Ind. 94 °; 56 P. R. 1909; 96 P. W. 
R. 1909: 129 P- L. R- 1909. 

, (2) 9 lad. Cas. 841; 34 P* R* X 9 ”J P. L. 
R. 19x11 119 P. W. R. 1911. 

(3) 59 p. R- 1908; I2J p. w. R 1998 

1 * ’ • ' * 


that the plaintiffs’ family were governed 
by Hindu haw as regards aliei.ation of 
ancestral property were affirmed. 

We think that in the present case the 
learned District Judge is right i„ finding 
tnat t e defendant lias succeeded in dis¬ 
charging the onus of proving that Sant 
Ram was governed by Hindu Taw. 

As regards the validity of the defend¬ 
ant's adoption, altlough under the strict 
Hindu Raw the ado- tion of a person 
standing to his adoptive father in the 
relation in which the defendant st od to 
Sant Ram would not be permissible it 
must be b 0 r n e i n mind that that 1 aw' is 
in practice often modified by custom, and 
we find in the present case sufficient evi¬ 
dence that it has teen so modified in 
respect 0 f adoptions, sisters and daughter’s 
sons and grandsons having, as already re¬ 
marked, been adopted in several in stahces 
and no such adoptions having ever been 
declared invalid. 

The appeal consequently fails and we 
dismiss it with costs. 

Z. K. 

Appeal dismissed. 


LAHORE HIGH T COURT. 

Second Civjl Appeal No. 1604 op 1922. 

January 19, 1923. 

Present / —Mr. Justice Campbell. 
Musam ma CHET KAUR, through 
her Mukhtar - i - Am — Dependant—■ 

Appellant 
versus 

GURMUKH SINGH— Plaintiff and 
01 hers—Defendants— Respondents . 

Vendor and purchaser—Privity of contract — 
Money left in hands of purchaser for payment to 
mortgagee , whether attachable as belonging to latter. 

One Harnim Singh mortgaged a berate to Hira 
Slugh for Rs. 700 and sumeqnently acid the 
house to one G; out of the sale price Ra. 700 
«*ere left with G for payment to Hira Singh. G 
then sold the house to defendant, and again out 
of the sale price a sum was left with the 
defendant for payment to Hira Singh. The l$tt$* 
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realised the mortgage-money direct from Haruam 
Singh. Subsequently, he obtained a money- 
decree against Harnatn Singh and iu execution 
of that decree brought to sale the sum left in 
deposit with the defendant for payment to him¬ 
self. The deposit was purchased by plaintiff 
who now sued to recover the amount: 

/fe/rf (1) that Harnam Singh having paid off 
Hira Singh could claim to step into his shoes; 

(2) but that Hira Singh nat having been a party 
to the contract between G and the defendant 
could not enforce that contract and consequently 
there was no sum in tne huids of the defendant 
attachable as belonging tD Hira Singh or 
Harnam Singh, ani the plaintiff's suit was, 
therefore, liable to be dismissed 

Second appeal fro n a decree of the 
D strict Judge, Amritsar, dated the 15th 
May 19?2, reversing that o' the M msif* 
First C-ass, Amritsar, dated the 23rd Decem¬ 
ber 1931. 

Mr. K. J. Rusto*nj , for the Appellant, 

Mr. Dev Raj S iw'mcy, f 0 r the Respond¬ 
ents. 

JCJD&MHNT.—The facts of this case are 
as follows:— 

Harnam Singh mirtgaged, on a date 
unknown, a hoise to Hira Singh for 
Rs. 700. 

On 12th Aj \rch 19*7 Harnau Singh sold 
the sami house to GhuUm Jilaci for 
Rs. 1,700 and Rs. 70 y were reta iled by 
G.iulam Jilani for payment to the mortgagee 
Hira Singh. 

On 24th November 1919 Ghulam Jilani 
sold the house to Musammit Chet Kaur 
for Rs. 2,700. The sale-deed recited that 
Hira Singh had a charge on the house and 
that Rs. i,o >0 were lefc in deposit with 
the vendee for payment to H,ra Singli or 
his legal representative. Harnam Singh's 
name is not mentioned. 

On 13th April 1918 Hira Singh sued 
Harnam Singh on a bond and got a decree 
on 7th May 1918 for Rs. 115 and costs. 

Before suing out execution of this decree 
Hira Singh, according to his own state¬ 
ment in the present suit, realised from 
Harnam Singh the mortgage charge of 
Rs. 700 on the house above-mentioned by 

bringing to sale another house. The truth 
of this statement is not challenged 
in the appeal before me which is to 
be described presently. 

In his application for execution o‘ his 
deeree for £5. n 5 against Hamam Singh 
Hira Singh stated that a sum of Rs. 700 


belonging to Harnam Singh was in the 
hands of Musamm.it Chet Kaur and he 
asked for this to be attached. It was 
attached accordingly and was brought to 
auction-sax*. At the sale an objection 
was notified by Musammat Chet Kaur that 
she held no sum of Rs. yow belonging to 
Harnam Singh. The money attached was 
purchased by Gurmukh Singh lor Rs. 230. 

Guimukh Singh then instituted the suit 
from which the present second appeal has 
ansen against Musammat Chet Kaur lor 
recovery of Rs. 70?. Hira Singh and 
Harnam Singh were joined as defendants. 
The cause of action was his auction-pur- 
cnase. 

The Trial Court dism.ssej the suit, liold- 
iug tha., in tne circumstances described 
above, Musammat Chet Kaur was not in 
possession ol any money belonging to 
Harnam Singh with wnom she had no 
contract. On appeal by Gurmukh Singh 
the D.strict Judge gave him decree for 
Rs. 700 the amouut lying in deposit w r ith 
Musammat C'iet Kaur.” The learned 
District Judge apparea ly accepted as true 
the statement above described of Hira 
Singh and his decoration that he had no 
claim on the Rs. 700 lying with Musammat 
Cnet Kaur and held that, in those circum¬ 
stances, Gurmukh Singh, t .e auction- 
purcnaser in execution proceedings, could 
recover from Musammat Chet Kaur. 

The latter has preferred a second appeal. 
Her real grievance seems to be that she 
caimjt get possession of the nouse, which, 
according to the evidence in suit, has remain- 
e I in tne possession of Hira Singn as mort¬ 
gagor and which Hira Singh says has been 
handed back by him to Harnam Singh. 
Apparently, she would be quite willing to 
pay the money if she could get the 
house. Her answer to the suit, however, 
that she possessed no money recoverable 
from her by Harnam Singh is effective. 

In e argument that Harnam Singh stepped 

into the shoes or Hira Singh as holder of 
tne cnarge on the house mentioned in the 
sale-deeu of Guulam Jilani to Musammat 
Chet Kaui is not contested. It is conceded 
uiat, ua/ing paid o 5 Hira Singh, he may 
claim to have done so. But it is pointed 
out for the appellant that Hira Singh was 
nut a party to the contract between 
Ghulam Jilani and Musammat Chet Kaur 
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aav could not intervene in il or bring a 
suit upon it. Tins contention is correct 

and is supported by a number of authori¬ 
ties, e. p., Jamna Das v. Ram Autar Pande 
(i), Jamna Das v. Ram Autar Pande (2); 
Mangal Sen v. Muhammad Hussain (3) 
Mannath VcettU Itti Panku Menon v. 
Dharman Achan (4) and Iswaram Pdlai v. 

Tar eg an ( 5 ), , 

The last named case distinguishes and 

explains Deb Narain Dutt v. Ram Sadhan 

Man dal (6) relied upon by the other side 

which is also distinguished in a later 

judgment of the same Co.irt Kheiode 

Behari v. Raja Narendra Lai Khan 

(7) and isclearh distinguishable on its facts 

from the present case. This being so, 

Musammat Chet Kaur held no money 

attachable as belonging toHarnam Singh 

or as being property over which he had a 

disposing power exercisable for lus own 

benefit. . 

I accept the appeal, set aside the decree 

of the lower Appellate Court and restore 

the older of the Trial Court dismissing the 

suit, with costs throughout. 


z. k. 


Appeal asoepted. 


(!) 13 Ind. Cas. 304; 34 A. 63; 16 C. W. N. 9 Ji 
11 M. L.T.6; 9 A. L. J- 37 ; (1912) w - N ; 3 * 
15 C. E. J. 68; 14 Bom. E. R. 1; 21 M. E. J. 058, 

31 A 352; 6 A E. J. 427. 

( 3) 27 Ind. Cas. 737 ; 37 A - £ x 5 ; x 3 A. E. J. 73 - 
,4) 43 Ind. Cas. 625; 41 M. 488, 22 M. E. T. 

543; (1918) M. W. N. 98; 34 M h. J. 193 ! 8 U 

W (^3 lad. Cas. 951; 3» M. 7531 26 M. E. J. 127. 
6 2 . Ind. Cas. 630; 41 C. 1371 1 7 C. W. N. 

1143; 18 C. I/. J • 603. 

(7) 55 Ind. Cas. 3 10 ; 2 3 c - W.K. 453. 


PATNA HIGH COURT. 

Appear from Appeeeate Decree 
Ino. 1044 0F 1921. 

August 14, 1923. 

Present :—-Justice Sir Jwala Prasad, Kt., 

and Mr. Justice Ross. 
BIRINCHI SINGH—PeainTlff— 

Appeeeant 

versus 

SARODA PRASAD MUKHERJI 

avd or hers— Defendants— Respondents. 

Mortgage—Prior and subsequent mortgages — 
Decree on subsequent mortgage—Sale in exe¬ 
cution — Auction-purchaser, whether entitled to 
recover possession—Prior mortgagee, rights of. 

One R mortgaged his property to S on the 14th 
December 1902. In 1912 R sold a portion of 
the property to 5 for Rs. 400 found due on the 
mortgage. His right under the mortgage of 
1902 was kept alive. Meanwhile, on the 20th 
July 1907, R had mortgaged his entire property 
to C who obtained a mortgage-decree and put 
the property to sale when the plaintiff purchased 
it. Plaintiff could not, however, obtain possession 
on account of an objection by S and instituted 
the present suit for recovery of possession: 

Held, (1) that 5 being in possession of the prop¬ 
erty as owner his right of redemption was not 
lost in spite of the purchase made by the plaintiff 
in execution of mortgage-decree of C; [p. 

044, COl. 2.1 

(2) but that S had only a right of redemption 
and could not resist the possession of the plaintiff 
unless he redeemed the property, [p. 944, coL 2.] 
Parasram Singh v. Pandohi, 67 Ind. Cas. 533; 
20 A. E- J- 401; (1922) A. I. R. (A.) 135; 44 A. 402; 

. IT P L R (A.) 14S, followed. 

*Ganpat' Lai v. Bindbasini Prashad Narayan 

Singh, 56 Ind. Cas. 274; 24 C. W. N. 954; 18 A. 
L. J. 5551 l 1 92 °) M. W. N. 382; 12 I,. W. 59 . ^7 

I A. 91; 39 M. I*. J* iq 8 ; 2 u. P. I* R- (*• 

103; 28 ML. T. 330; 47 C. 924 (P. C.). referred to 
,vppeal from a decision of the District 
Judge, Bhagalpur, dated the 2 nd M rch 
1021 confirming that of the Munsif, 
Bhaealpur, dated the 28th January 1920. 
Mr L. K. Jha, for the Appellant. 

Messrs. N. C. Sf.ha, N. C. Roy and S. 
C Moiumdar , for the Respondents. 

Jwala Prasad, J.—The plaintiff is the 

appellant in this case. He brought an 
action to recover possession of the prop¬ 
erty i u dispute on the stre -gth of his 
purchase at an auction-sale in 1917. 

One Ramlal Misser had 10 kathas of land 
within the Municipality of Bhagalpur. 
He and liis sons are defendants second 
party in this case. He mortgaged the 
propertv to Sarado Prasad, the defendant 
first jjarty, on the 8th January 1900. This 
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mortgage was satisfied and we are no 
longer concerned with it. 

Ramlal mortgaged the said property 
again to Sarado Prasad on the 14th Decem¬ 
ber 1902. In 1912 Ramlal sold four hath as 
out of the aforesaid io kathas to Sarado 
Prasad for Rs. 400 which was found due 
to him upon his mortgage-b 0 n 1 . In the 
sale-oeed his right under the mortgage of 
the 14th December 1902 V vas kept alive 
and was not extinguished. In the mean¬ 
time, on the 20th June 1907, Ramlal 
mortgaded his entire U kathas to Cliuni- 
IjI Marwari and Ckunilal obtained a 
mortgage-decree and put the property 
to sale. The plaintiff Birinclii Singh pur¬ 
chased this property at the auction-sale 
held in execution of the aforesaid mort¬ 
gage. He, tlieietoi e, could not obtain 
possession of the property on account of 
an objection having been r a is. d by Sarado 
Prasad. He, therefore, instituted the pre¬ 
sent suit for recovery of possession. 

His contention now is that he has a 
right to redeem the mortgage of Sarado 
Prasad dated the 14th December 1902. 
The Courts below have held that Chunh'al 
knew of the mortgage of Sarado .Prasad 
dated the 14th December 1902 inasmuch 
as he was a party to the suit 0.1 the 
mortgage of Sarado Prasad for the enforce¬ 
ment of his mortgage of ti e 8th June 
1907, and in that suit it was stated that 
Sarado Prasad had a second mortgage of 
the 14th December 1902. Sara QO Prasad 
should, Iherefore, have been made a party 
in ihe mortgage suit brought by Chunilal. 
His rights, therefore, unaer the moitga! e 
°f the 14th December 1902 were not 
affected. He occupied two positions, first, 
that of a mortgagee under his mortgage 
of. the 14th December 1902 which was 
prior to the mortgage of Chunilal in the 
enforcement of which the plaintiff pur 
chasea the property in question, and, 
secondly, he was purchaser of the 4 kathas 
out of the io kathas unaer liis k aba la of 
T*. right to redeem the mortgage 
of Chunilal with res ect to the 4 kathas 
purchased by him was, therefore, not ex¬ 
tinguished. Chunilal had made Ramlal 

to &s suit, but Ramlal had lost 
all interest in the 4 kathas inasmuch as 
he had disposed of it in iavour of Sarado 
Prasad. With respect to 4 kathas , there¬ 


fore, Sarado Prasad was the owner thereof 
at the time when the mortgage suit of 
Chunilal was brought. He was, therefore, 
interested in the redemption of Chunilal’s 
mortgage and, not having been made a 
party, no opportunity was given to him to 
redeem, lliis view is supported b} 
t ;e cases of Hassaubhat v. Umaji fJ) 
Umes Chunder Sircar v. Za 1 iur Fatima 
l?" Het Ram v. Shadi Ram (31 an d 

I arasratn Singh v. Pandoln (4). The 

ast mentioned case is the latest case on 
ti e subject being of February 1022. 

Mr. Jha on behalf of the appellant 
relies on the Privy Cou ncil decision of the 

C r? Se , of * r Ganpat Lai v. Bindbasini 
Prasha i Narayan Sihgh (5). Upon this 

decision he contends that the right of 
redemption, if any, possessed bv Saratio 
f rasad, defendant first party, was'extingu- 
isl.ed after tl.e sale of tlK property in 

execution of w iich «he plaintiff had pur¬ 
chased it. In that case the mortgage- 
decree w’os obtained on foot of a mortgage 
executed by the father of a joint Mitakshara 
family not having ma u e his sons as parties. 

I lie mortgage-debt was admitted to be for 

family necessity and iu fact the so s never 
disputed their liability either under the 
mortgage or the decree. 

The question, therefore, for determina¬ 
tion in that case was whether the interest 
of the sans in the family property passed 
by the sale in execution of the mortga« e - 
accree obtaine a against the father alone 
In the circumstances of that case 1 eferred* 
to above it was held that the sale of the 
property passed the interest of the sons 
also. That case was decided upon the 
principle of representation and it wcs 
upon that principle held that the son’s 
right of redemption was extinguished with 


(1) a8*B. 153; 5 Bom. E. R. 892. 

(2) 18 C 164J 17 I A. 2or 5 Sar. P. C. T. 
5071 9 Ind. Dec. (n. s.) no (P. C.). 

< 3 ) 45 Ind. Cas. 798; 40 A. 4 o 7 ; 5 p. 1,. W. 

881 o /rj*. 6071 35 ** J* r *' 2 4 M. D. P. 

? 2 i 38 J' l88; < 1918 ) w - N - 5 i 8 ; 20 Bom. 
7* R* 798 j 22 C. W. N. 10331 g If. W. 550; 12 Bur. 
h- T. 72; 45 I. A. 130 (P. C.). 

A 6 , 7 x Ind * Cas * 5331 20 A. B. J. 401; (I 9 2i) 
A. I. R . (A) 135J 44 A. 4621 4 U. P. h. R. (A) i 45 . 

(3) 36 Ind. Cas. 2741 24 C. W. N. 954, 18 A. 

h. J. 555 : (*920) M. W. N. 182; 12 D. W. 50: 
47 I. A. 91 1 39 h. J. 108; 2 U. P. D. R. (P. c\ 
103J 28 M. I* T. 3301 47 C. 924 (P. C). 1 
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the extinction of the father's right and 
that, unless the sale was set a si te upon 
fresh grounds, the sons coaid not resist 
the possession ol the purchaser in execu- 
Ifon of the mortgage-decree. 

Now, in tire present case Sarado Prasad, 
defendant first party, is an out am out 
purchasei of the interest of Ramlal in the 
4 kathas of the land in dispute. Sarado 
Prasad, therefore, could not represent him 
In the mortgage-suit bro ight by Cnunijal. 

There was no question o' representation 
and Sara do Prasad was, therefore, entitled 
to be made a party and thus ‘o be given 
an opportunity to redeem the mortgage 
of Cbunlal. 

The sale in the pre-se it case lias not the 
effect ot extinguishing the right of redemp¬ 
tion of Sarado Prasad. His mortgage of 
1902 must remi’n a-ive until it is redeem¬ 
ed, for once d mortgage always a 
mortgage. 

In the case cited above, Parasram Singh 
V. Pandohi (4), it is said that "all that 
the plaintiffs (as in the present case; are 
entitlel to is to get back their mortgage- 
money. After all, they are merely mort¬ 
gagees and as such are liable to be redeem¬ 
ed by the owner of the property, that is, 
the mortgagor or whoever represents him. 
In this case the prior mortgagees, the 
defendants, having acquired the equity 
of redemption, stand in the shoes of the 
mortgagor and are the owi.ers of the 

property/' ' . 

Tnis observation exactly applies to the 
present case where Sarado Prasadbeing 
the prior mortgagee, purchased privately 
the equity of redemption ot Ramlal with 
respect to 4 kathas of the land in dis¬ 
pute and became the owner thereof. 

Dr. Rasbehari Ghosh, in his b 0 ok on the 
the Taw of Mortgage, at page 625, quotes 
from Jones in support 0 f the proposition 
that it is obligatory on the part of the 
mertgagee to implead all persons interest¬ 
ed in the equity of redemption in a suit 
based on his mortgage. The important 
passage in the quotation from Jon s is 

as folio si 

“ The sale vests the estate tn ibe pur- 
chaser subject to redemption by the person 
interested in it who was not made a 

party to the proceedings. His only remedy, 
however, is to redeem. He Cannot 


maintain ejectment against the purchaser. 
He can not have the sale set aside by 
intervening by petition in the foreclosure 
suit. His only right is the right of 
redemption/’ 

This is a complete answer to the con¬ 
tention of Mr. Jlia that the auction-sale 
in favour of the plaintiff vested the prop¬ 
erty in him freed f oin the mortgage in 
question and that Sarado Prasad ought 
to have brought a suit against the 
plaint ff an l to have tlie sale set aside. 
Sarado Prasad n?ed not have uone any 
of these things. He is in possession of 
the property as o.vner thereof and his 
right of redemption is n>t lost anl in 
spite of the purchase male by the plain¬ 
tiff in execution of the mortgage-decree 
of Chunilrl the right of rejem *tion of 
Sarado Prasa.l is not bst. I, however, 
agree with Mr. Jha that Sarado Prasad 
has only a light of redemption and can¬ 
not resist the possession of the plaintiff 
unless he redeems the p'operty. There¬ 
fore, in the present cas? it is necessary 
to declare that the plaintiff will be 
entitled to get possession of the property 
unless § the defendant first party redeems 
the plai tiff's mortgage within three 
months of the date that the amount du_- to 
the plaintiff on his mortgage in respect of 
the 4 kathas which was purchased by the 
defendant first party undei bis private 
kabala is ascertained in the Court below. 
It must be mentioned that the defend¬ 
ant first party's prior mortgage of 1902 
subsists on’y as alien over the 4 kathas 
and with respect to the 6 kathas it has 
absolutely no eff.-ct, and that the defend¬ 
ant first party has no right to 
redeem the entire mortgage of the plaintiff 
so as to be subrogated to his positiou 
as mortgagee of the 10 kathas. The 
defendaut first party's right is confined only 
to 4 kathas both as prior mortgagee under 
his mortgage of IQ02 and as purchaser 
under the private kabala, and he has, 
therefore, to reaeem a proportionate share 
of the mortgage-money due for the 4 
kathas. He will, therefore, remain in pos¬ 
session of 4 kathas the remaining 6 kathas 
being in the possession of the plaintiff. 

With these remarks the appeal is dis¬ 
missed and the case will be sent back to 
the Munsif in order that he may determine 
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the amount due to the plaintiff which the 
defendant first party has to pay in order 
to redeem his mortgage. 

In the circumstances of the case, each 
party will bear his own costs. 

Ross, J.—I a free. 

K. s. r>. Appeal dismissed. 


LAHORE HIGH COURT. 

Miscellaneous Second Ci/il Appeal 

No. 1961 of 1922. 

May 8, 1923. 

Present: —Mr. Justice Moti Sagar. 

MUHAMMAD ABDULLA- Judgment- 

Debtor—Appellant 
versus 

JIWAN MAL— Decree- Holder- 

Respondent. 

Civil Procedure Code ( Act V of 1908), s. 60 — 
Attachment—Gratuity paid by University, whether 
attachable—Gratuity in consideration of past 
services, whether debt. 

Section 60 (^) of the Civil Procedure Code does 
not exempt private pensions or pensions payable 
by a body other than Government from 
attachment. A pension or gratuity payable by 
a University does not, therefore, fall within the 
purview of the section, 

Janki Das v. E. /. Ry. Company , 6 A. 6341 
A. W. N. (1884) 210; 4 Ind. Dec. (n. s.) 247, 
distinguished. 

Bhoyrub Chundtr Roy v. Maihub Chund r S’n, 
• C. h- R. 19 . referred to. 

The Syndicate of the Punjab University 
recommended a giatuity to be pail to the 
judgment-debtor iu consideration of past services 
which the latter had rendered to the Univ rsity, 
but before the gratuity could be paid to him it 
was attached by the decree holder in execution 
of his lecree against the judgment-debtor ; 

Held, (1) that the gratuity not being a pension 
granted by Government was not exempt from 
attachment under section 60 (^) of the Civil 
Procedure Codej 

(2) that the gratuity constituted a debt payable 
by the University to the ju Igment-debtor and 
was, therefore, liable to attachment under 
fection 60 of the Code. 

Miscellaueous second appeal from an 
order of the District J dge, Lahore, dated 
the 27th April 1922, affirming that of the 
Senior Subordinate Judge, Lahore, dated 
the 12th July 1921. 

Lala L. C. Mehra, for the Appellant. 

Lala Durga Das, for the Respondent. 


JUDGMENT'.—On the 14th of December 
1920 the respondent Jiwan Mai obtained 
a money-decree against the appellant for 
Rs. 4,177 from tile Court of the Senior 
Subordinate Iulgeat Lahore. In execu¬ 
tion of this decree lie attached a certain 
gratuity which the appellant was 
entitled to receive fr.,m the Senate of 
the Punjab University. On the 6th of 
May 1921 a cheque was received by the 
Executing Court from the office of the 
University and made over to the decree- 
holder on the same day. On the 9th of 
May 1921 the judgment-debtor hied an 
objection that the gratuity was not liable 
to attachment under section 60 (g) of the 
Civil Procedure Code and that the money 
should not be paid to the decree-holder. 
The cheque, however, had already been 
paid and the money realised by the decree- 
holder. Both tile Courts below have con 
currently found that section Co (g) had 
no application, and tiat the exemption 
contained therein related to gratuities pay¬ 
able to Gjvernment servants only. The 
objection filed by the judgment debtor 
lias accordingly been disallowed, and he 
has now come up in second appeal to this 
Court. 

Two points have been urged before me 
by Mr. L. C. Mehra who has appeared on 
behalf of the appellant. Firstly, it is 
contended that the gratuity pa} r able by a 
University to its servants is in the nature 
of a Government pension and consequent¬ 
ly exempt from attachment under section 
60 (g) of the Civil Pro edure Code. With 
this contention I am unable to agree. 
Section Co (g) provides that stipends and 
gratuities allowed to pensioners of the 
Government or payable out of any Service 
Famly Pension Fund notified in the Gazelle 
of India by the Governor-General in 
Cou nc'l in thi behalf, and political pensions, 
shall not be liab’e to attachment or sale 
in execution of a decree. This does not 
exempt private pensions or pensions pay¬ 
able by a bo ;y other than Government 
from attachment, and n . authority lias 
been cited before me in suppo t of the 
contention that a pension or a gratuity 
payable by a University is a pension oi 
gratuity falling within the purview of sec¬ 
tion 60 {gi of the Civil Procedure Code. 
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Janki Das v. E. I.Ry. Company (i), cited 
by the appellant’s Counsel does not in any 
way help him. In that <as2 a ceitain 
amount of bonus had been recommended 
by the Traffic Manager f 0 r a servant in 
the employment of the Hast India Rail¬ 
way Company in consideration of long and 
goo 1 services. The recommendation was 
sanctioned and the amount of the bonus 
was received by ihe District Pay Master. 
Before payment could be made the money 
was attached in execution of a decree. 
It was held that the money was not 
liable to attachment in execution of the 
decree, inasmuch as the bestowal of the 
money was a gift of moveable property 
cf date subsequent to the date of the 
passing of the Transfer 0 f Property Act, 
and that, as it was not evidenced bv a re¬ 
gistered instnim nt, it could only be 
affected by actual delivery which had 
not been made i i that case. It is clear 
that this judgment can have no bearing 
whatever on the present case. There was 
no decision in that case on the question 
whether a bonus payable to a servent 
of the Railway-Company was or was not 
exempt from attachment under section 266 
of the Civil Procedure Code of 1882. The 
next case cited was Bhoynib Chunder Roy v. 
MadhubChunder Sen (2). That case, instead 
of 'supporting the appellant, clearly supports 
the respondent in his contention that a 
private pension is attachable in execution 
of a decree. 

Next, it is contended that the gratu¬ 
ity in question had not become due and 
payable when the attachment was effected 
and was consequently not a debt or prop¬ 
erty belonging to the judgment-debtor. 
This objection was not taken by the judg¬ 
ment-debtor in the written objection 
filed by him in the Court of first 
instance, and he was not, therefore, 
entitled to take it • in his grounds of 
appeal to the lower A] pell ate Court. 
Further, in the lower Appellate Court also 
lie appears to have dropped this conten- 
' tidn as there is no adjudication of the 
point in the jlidgnlent passed by that 


(1) 6 * A. *341 A. W. N. (1884) 210J 4 Ind. Dec. 
(N. S.) 247. 

(2 # 6 'C. I* R. 19. 


Court. Mr. T. C. Mehta, howfcvfer, urg^s 
that ti:e point was distinctly raised and 
argued by him bef r e the lower Appel¬ 
late Cjurt and that he is not responsible 
if that Cjurl nas failed to give a decision 
thereon. He has filed no affidavit in 
support of thio allegation, and I'ain 
unable to hold, in the* absence of any such 
affidavit, that the point was argued and 
left undecided by the learned Judge of 
the Court below. In any case, I am* of 
c pinion that th re is no substance in this 
contention 'ihe gratuity, which had been 
recomme idee 1 by the Syndicate of the Pun¬ 
jab University to be paid to th:* appellant, 
was in consideration of ptst services which 
the latter had rendered to the University, 
and constituted a debt which could be 
attached under section 60 of the 'Civil 
Procedure Code. I do not see any force 
in this appeal and dismiss it with costs 
thi oughout. 

Z. K. 

A ppeal dismissed. 


PATNA HIGH COURT. 

Tetters Patent Appead No. t of 

1923. 

'August 14, 1923. 

Present:— Justice Sir Dawson Miller/Kff., 

• Chief Justice, and Justice Sir B.X. 

Mullick, KT. 

AJTI CHAUDHURI—A ppei/EANT 

versus 

JANAK TAT CHAUDHURI And others 

— Respondents. _ 

Civil Procedure Code {Act Voj T 9 & 8 ), O.XL l, 
r. 33 —Mortgage de. ree — Appeal by one defendant 
Power ot Appeal Court to set aside entire decree— 
Letters Patent oj Patna High Court Remand by 
Single Judge of High Court for ret-trlalj whether 
judgment—Hindu Law—Legal necessity—Proof, 

nature of. . , ~ t 

An Appellate Court has power under O XL-i, 

r. 33, to set aside a mortgage decree in its entirely 

although only one of the defendants has appealed, 

[p. 949 , col. 2-] 
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Where a Single Judge of the Patna High 
Court sets aside the decision of the lower 
Appellate Court and orders a re-trial by that 
Court that decision amounts to a judgment 
within the Letters Patent aud an appeal lies to 
a Division Bench therefrom, [p. 950, col. i.] 

In the case of a mortgage by a Hindu charging 
the family property, where the question of legal 
necessity arises it is not sufficient only to prove the 
occasion upon which the money was borrowed 
but also that there was real necessity to borrow 
money at that time and evidence ought to be 
givei to show that the borrower had not 
sufficient funds for the purpose just then. (p. 
948, col. 2.] 

betters P tent Appeal a ainst a decision 
of Mr. J istiee Adami, dated the 7th 
De emb r 1922. 

Mr. S. N. Paltf, for the Appellant. 

Mr. A. B. Mukherji , for the Respondents. 

JUDGMENT. 

Miller, C. J.— Tin's is an appeal under 
the betters Patent on behalf of the 
defendant No. 2 in the suit from a decision 
of Mr. Justice Adami, dated the 7th 
December 1922. 

The suit out of wlrch the appeal arises 
was instituted by the plaintiffs on the 7th 
August 1919 to enforce payment of a mort¬ 
gage-bond by sale of the security granted 
Under the bond. The bond was executed 
on the 3rd July 1911 by Musammat Ruko 
Chaudhurain, widow of Uchit Chaudhuri, 
.on behalf of herself and her two sons, 
Aft ; Chaudhuri, who is thedefendant No. 2, 
and Backkan Ch iudhuri, who is the deceased 
husband of the defendant No. 3 It Was 
clear that the defendant No. 3, as the widow 
of Backkan Clioudliuri,had no interestin the 
property on his death, the family being joint 
and she ought not to have been added as 
party This was so decided by the Trial 
Court and no question now arises upon 
that point. The bond was executed to 
secure a loan granted to Musammat Ruko 
Chaudhurain said to have been taken for 
the purposes of the marriage of her daughter 
Adaya, since deceased. The Musammat 
did not appear in the suit and filed no 
written statement. The defendants Nos. 
2 and 3, that is, her son and daughter-in- 
law, d'd app :ar and by their written state¬ 
ments contested the valid'ty of the bond, 
alleged that it was without consideration 
and tjat there was no necess'ty for tak'ug 
the loan mentioned therein and they 


bad not been benefitted by it. They fur¬ 
ther Contended in their written statement 
that the produce and income of the lands 
in possession of their mother was quite 
sufficient for her maintenance and necessary 
expenses of herself and the other defend¬ 
ants and, such be : ng the case, the taking 
of tlie loa 1 by the r mother was entirely 
w tliout necess’ty. 

Tin learned Munsif before whom the 
case came for trial found that the payment 
of consideration had been proved. He 
further found that the money was used 
for the payment of the marriage expenses 
of the first defendant’s deceased daughter, 
and on these findings be considered that 
the necessity for the loan had been made out. 
He d’d not in terms consider whether the 
first d :f end ant had any necessity to borrow; 
that is to say, whether the state of her 
fin a ices was such that she was unable to 
find the sum of Rs. 200 which were neces¬ 
sary for the purposes of the marriage of her 
daughter. 

From that decision there was an appeal 
by the defendant No. 2, Ajti Chaudhuri. 
Th* learned District Judge who heard the 
appeal considered that, even on the evidence 
of the plaintiff’s witnesses, it had not been 
mide out to bis satisfaction that the con¬ 
sideration for the bond, that is to say, 
the previous loans, had in fact passed. He 
cons dered the surrounding circumstances 
and the probablities of the case and arrived 
at the conclusion, based partly upon the 
probabilities and partly upon the evidence 
of the plaintiff’s witnesses themselves, that 
this sum of Rs. 200 had never in fact been 
advanced to the widow. He considered 
the evidence as to the passing of consider¬ 
ation most unsatisfactory and unreliable 
and, although the defendant No. 1 did not 
herself give evidence, which in his opinion 
raised apresumption inthe plaintiff’s favour, 
he considered that the c : rcuinstances which 
he had already mentioned, namely, the tin- 
reVability of the evidence of the plain¬ 
tiffs and the probabilites of the case, were 
m >re than sufficient to outweigh any pre¬ 
sumption arising from the failure of the 
defendant No. 1 to give evidence. He 
accordingly held that no consider¬ 
ation for the bond passed. He further 
proceeded to consider whether in fact 
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there was any necessity for the loan and, 
dealing with th : s question, he arrived at 
the conclusion that the defendant No. 1 
upon the death of her husband having came 
into 12 bighas of land and having a very 
small fanrly to maintain it was very 
unlikely that she would not have funds 
in her hands sufficient to pay for the 
marriage of any daughter, supposing 
that "she had any daughter about 
to be married. It ought to be men¬ 
tioned that one of the issues in the 
case was, whether in fact there was any 
daughter of this lady of the name of Adaya 

who had been married upon the occasion 
when the loan was taken. The learned 
D strict Judge having arrived at the con - 
c'usion that no consideration passed and 
that it had not been shown that this lady 
was actually in need of money for the m ,rri- 
age, apparently did not considerr it neces¬ 
sary to determ'ne the question whether 
in fact she had this daughter Adaya or 
not He dealt with the case upon the 
supposition that such a daughter did exist 
and finally he arrived at the conclusion 
that there was i\o necessity for any loan. 

He further points out, which was the fact, 

tnat the evidence upon the plaintiffs side 
d : d not show that the plaintiffs made any 
enquiry as to necessity. He accordingly 
allowed the appeal and dism.ssedtne plain¬ 


tiffs' suit witn costs. 

From that decision a second appeal was 

preferred to this Co irt. The learned Judge 

was not satisfied with the manner m which 

the D‘strict Judge in first appeal had ar¬ 
rived at his conclusions of fact. He con* 
sidered that, on the question of consider¬ 
ation, the production of the bond and the 
failure of the widow to appear and give 
evidence in the suit was sufficient to prove 
the passing of consideration, and that the 
onus was thereupon shifted to the con¬ 
testing defendants to disprove execution 
anil I>ayme.it of the money advanced He 
considered that the learned District Judge 
had wrongly placed the olus m this res- 
ncct. In dealing with the question of legal 
necess'ty, he referred to the fact that the 
learned District Judge had not found as 
a fact whether the widow had a daug hter 
Adaya or not, and that he ought to have 
determined this question but having fail- 
ed to do so lie considered that the tauusif s 


findings upon that point must stamd. He 
then sa us: '‘There being a daughter I think 
I must hold that the expenses of the marri¬ 
age of the daughter would be a legal ne¬ 
cessity " and adds that the lower Appellate 
Court had decided the question of neces¬ 
sity merely on ii fereuces and probabilities 
and he did not Consider that its findings 
as to necessity could be held to be proper 
findings of fact. For these reasons he set 
aside the decision of the D : strict Judge 
and sent back the case for re-liearing by 
him. 

From that decision the defendant No. 2 
has appea’ed. There can be no doubt 
that this Court in second appeal is bound 
by the find : ngs of fact of the lower Appellate 
Court and ought not lightly to disturb 
those findings of fact unless it is shown 
either that the learned Judge has gone 
wrong on some question of Jaw, or that there 
is no evidence to support the findings. It 
is unnecessary in this appeal to consider 
whether the decision of the learned Judge 
of this C)urt was right in so far as it de¬ 
termined that the Subordinate Judge had 
not dealt properly with the question of 
passing of cons 1 deration, but I think, with 
great respect to the learned Judge of this 
Court, that he failed to appreciate exact¬ 
ly what it is necessary to prove in order 
to establish what is known as legal neces¬ 
sity. The learned District Judge based 
his decision partly upon the ground that 
no necessity for the loan bad been made 
out and, therefore, that the mortgage of 
the fam'ly property was not binding upon 
that property The reason which induced 
him to arrive at this conclusion was that, 
even if the marriage of a daughter mght 
be regarded as an occasion upon which the 
manager or other person in charge of fami¬ 
ly property mght be enttied to charge 
the property for the purpose of raising 
money to provid for the marr age, 
still, the p a nt ft; In a suit based upon a 
in ,rtgage charging the fain ly property 
fur such a purpose m. st prove not only 
the occasion upon winch the money was 
borrowed but a'so that there was a real 
necessity to borrow money at that time 
and that some evidence at all events 
ought to be given to show that theborr >wer 
was not in sufficient funds to perform the 
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marriage or other necessary ceremony 
in the family. It appears from the evi deuce 
in this case that there was an entire fail¬ 
ure on the part of the plaintiffs either 
to prove that the widow was not possessed 
of sufficient funds to pay for tin. marriage 
of her daughter or that the plaintiffs, when 
the loan was advanced, made any enquiries 
as to that necessity. \Ve have asked 
the learned Vakil for the respondents to 
point out to us from the evidence, if 
lie can, any passage ir which it was alleged 
that the widow was really in need of funds 
for the purposes for which the money was 
borrowed. He was unable to do so, but 
could merely point to passages in which 
it was said that the money was borrowed 
for the marriage. In my opinion the de¬ 
cision of the District Judge was based 
upon a proper appreciation of tht evidence 
which it is necessary in such cases to prove 
and his decision on this po’nt appears 
tome clearly to have been justified bv a 
consideration of the evidence before him. 
With great respect to the learned Judge 
of this Court he appears not to have dealt 
with the question of whether or not the 
widow was in fact in funds for the purpose 
for which the money was borrowed. H e 
appears to have considered that, if the 
money was borrowed for the expenses 
of the marriage ceremony that in itself 
was quite sufficient to justify the loan 
without any proof that there was in 
fact necessity for borrowing money for 
that purpose. It follows, therefore, that 
the decision of the learned Judge of this 
Court cannot be supported and must be 
set aside and the decision of the learned, 
District Judge restored. k 

It was contended that, as the defedant 
No.1 didnotappear, the decree of the to 11 n- 
sif ought tobe allowed to stand as against 
her. No claim for a personal decree against 
that defendant upon the covenant to re-pay 
the money was made and in fact no such 
decree could have been granted because 
, the due date of the bond v*as the 1st 
to ay 1912 and when the present suit was 
instituted in 1919 any personal claim against 
the executant of the bond for the recovery 
' of the money was barred by limitation. 

' Ft rther, it is quite clear that if the fam-Iy 
property is not bound by a mortgage uf 


this sort there can be no decree against 
ti e undivided share in that property be- 
l°aging to one or other of tie executants 
of tie bond who m’gl.t be liable there¬ 
under. In the present case it has not beta 
shown that the widow had any interest in 
the property at all beyond possibly some 
right to maintenance. The property 
is really that of her sons and they being 
m'nors she was acting on their behalf. 
The only question for decision in such 
crcuinstances was, whether the bond was 
valid on the ground that there was legal 
necessity or benefit to the estate by reason 
of the loan. 

I ought to aoa that, although the defend¬ 
ant No. 1 did not appeal from the decision 
of the Muiisif, the defendant No. 2 did so 
appeal and in my opinion the District Judge 
was quite competent under the provisions 
of O. XU, r. 33 to set aside the whole 
decree although the defendant No. 1 had 
not appealed. The decree was a mort¬ 
gage decree against the property and as 
such a decree could not stand, the Court had 
power to set it aside entirely. Moreover, 
it is not shown that the defendant No. 1 
had any interest in the property' at all 
and, therefore, the effect of setting aside 
this decree will in no way r prejudice her 
interests. 

It was also contended during the course 
of the argument that no appeal lay from 
the order of tor. Justice Adami sending back 
the case for re-hearing to the Court of the 
District Judge, and the'easeof Raghunandan 
Singh v. Jadunandan Singh (1) was re¬ 
lied upon for this proposition. That case, 
however, is clearly distinguishable from the 
present. In that case the order of 
remand which was made was an order 
made by a Subordinate Court. The ap¬ 
peal in the present case is from a ju dgment 
of a Single Judge of this Court and under 
the betters Patent there is an apeal to 
a Division Bench from a judgment of a 
Single Judge of this Court. The question 
had to be considered by a Bench over 
which I presided in the case of Munshi 
Lai v. Mahanth Ramasis Puri (2). The 

(1) 43 Ind. Cas. 9591 3 p - J. 253; 4 P. L. W. 
450. 

(2) 65 Ind. Cas. 1 75 ! * Pat, 246. 3 P. L.. T. 343, 
(1922) A. I. R. (Fa 1 -.) 384. 
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decision we arrived at in that case was 
that, where the Judge of this C01 rt with¬ 
out setting aside the decision of the lower 
Appellate Court merely remands the case 
for the finding of an issue with directions 
to return that finding before finally dis¬ 
posing of the appeal that is not a judgment 
within the meaning of the Letters Patent, 
but where the Judge of this Court sets 
aside the decision of the lower Appellate 
Court and orders a retrial by that Court 
that decision amounts to a judgment 
within the Letters Patent, and in such cases 
an appeal is permissible from the de¬ 
cision. Tlie present case is governed by 
the case of Munshi Lai v. Mahanth Ramasts 
Pun (2) and an appeal, therefore, lies. 

The result is, that this appeal 
must be allowed and the judgment 
of the District Judge restored. With 
regard to the costs of the suit and the 
subsequent appeals the defendants Isos. 
2 and 3 are entitled to their costs of the 
suit. 1 lie defendant Iso. 2 is entitled to 
his costs of the appeal to the Subordinate 
Judge and of the appeal to this Court and 
of the present appeal under the Letters 
Patent. 

Mulliok, J.- I agree. 

Appeal allowed. 

P. D. & M. D. J. 


LAHORE HIGH COURT. 

First Civil Appear No. 2025 of 1919. 

April 17, 1923. 

Present .*— Mr. Justice Campbell and 
Mr. Justice Moti Sagar. 

BULAQI MAh and another—plaintiffs 

and MI RAN BAKHSH— Defendant 

— Appellants 
versus 

ABDUL RAHIM —Defendant— 

Respondent. 

Negotiable Instruments Act (XX VI of 1881), 
5 «l 9 —Holder in due course, who is — Pro-note 
Payable on demand, negotiation of—Civil Procedure 
Code (Act V of 1908), o. I, r. 1, whether applicable 
la appeals — Appeal , joint, whin may be preferred. 

To constitute a person a holder in due course 
t»ret things are necessary, (1) that the holder 


of tbe promissory-note must be a bolder fof 
cons’deration, (2) that it must have been trans¬ 
ferred to b]2n belcre tbe amount mentioned in 
it became payable, and (3) that tbe transferee 
must le a transferee in good faith, and that he 
should not have any leason to believe that there 
was any defect in the title of the transferor, 
[p- 951 , col. 2.] 

W here a promissory-note payable on demand 
is negotiated, it is not deemed to he overdue 
for the purpose < f affecting the holder with defects 
of title, of which he had no notice, by reasen 
that it appears that a reasonable time for pre¬ 
senting it lor payment has elapsed since its 
issue, [p. 952, col. 2.] 

D. N. Shah & Co. v. Bengal National 
Bank, Ltd., Co Ind. Cas. 940; 47 C. 86i; 33 C. L. 
J . 541, relied on. 

The rule laid down in O. I, r. 1 of the Civil 
Procedure Cede is intended to enable persons 
aggrieved by the same act or having the same 
right to relief to join in one su t instead of 
bringing separate suits, and is also applicable to 
appeals, (p. 951, col. 2.] 

Plaintiff sued defendants Nos. 1 and 2 
for the recovery 0/ a certain amount due on a 
pro-note of which he claimed to be the holder in 
due course and which defendant No. 1 had 
executed in fav< ur of defendant No. 2 and which 
the latter had transferred to the plaintiff. The 
suit was dismissed as against deiendant No. 1 
but was decreed against deiendant No. 2. Plaint¬ 
iff and deiendant No. 2 filed a joint apj eal 
claiming that the suit should he decreed against 
deiendant No. 1 also: 

Held, that, having regard to the provisions of 
O. J, r. 1 of the Civil Procedure Code, it wos 
open to the plaintiff and defendant No. 2 to 
prefer a joint appeal against deiendant No. 1 
for the same reiief, inasmuch as it involved a 
common question, viz., whether defendant No. 1 
could or could not be held liable for the plaintiff's 
daim. [p. 951, coJ. 2.] 

First appeal from a decree of tl e 
Senior Subordinate Judge, Lahore, dated 
the 23rd June 1919. 

Laia Tirath Ram, for the Appellants. 

Mr. Feroz-ud-Ditt Ahmad, for the Re¬ 
spondent. 

JUDGMENT. —This appeal arises out of 
a suit to recover money due on a pro¬ 
missory-note executed on the 12th of 
February 1917 by defendant No. 1 in 
favour of defendant No. 2 and transferred 
by the latter to the plaintiff by indorse¬ 
ment, dated the 26th of June 1918. 
Defendant No. 1 admitted the execution 
of the pro-note but cen’ed receipt of the 
consideration-, and p’eaded, further, that 
the plaintiff was not a holder in- due 
course an 1 tj.at the transfer in his f avour 
was collusive an^ also without considera¬ 
tion. Defendant No. 2 admitted the claim 
• . . . . • 
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and did not make any defence to the 
suit. The following issues were fi amed *.— 

(ij Is the plaintiff not the holder in 
due course of the pro-note in suit ? 

(2) If issue No. 1 is found in favour of 
the plaintiff, can defends ntNo. 1 deny the 
validity of the pro-note and receipt of 
the consideration having regard to the 
provisions of section 120 of the Negotiable 
Instruments Act 

(3) If Iss-ie No. 2 is found ia favour of 
defendant No. 1, was the pro-note ex¬ 
ecuted without consideration? 

(4) If issues Nos. 2 and 3 are found in 
favour of defendant No. 1, to what relief 
is the plaintiff entitled and against 
whom ? 

The Senior Subordinate Judge found 
that the plaintiff was not a holder i: due 
course within the meaning of section 9 of 
the Negotiable Instruments Act, and, 
therefore, dismissed the suit as against 
defendant No. 1. He further held that it 
had not been proved that defendant No. 2 
had paid any consideration to defendant 
No. 1, but decreed the claim in full as 
against the former on the ground that he 
had ?dmitted the-receipt of the considera¬ 
tion and had not contested the plaintiff’s 
claim. 

The plaintiff and defendant No. 2 have 
now preferred a joint appeal to this Court 
aga nst this decree, and it has been con¬ 
tended on their behalf thaS the svit 
should also have been decreed against 
defendant No. 1 who £was the origin 1 
maker of the note. 

A preliminary objection has been raised 
that a joint* appeal is not maintainable, 

inasmuch as the interests of the plaintiff 
are not identical with those of defendant 
No. 2, and that if both of t hem are 
aggrieved by this decree, they- should hie 
separate appeals on separate Court-fees. 
In our opinion there is no force in this 
objection. A reference to O. I, r. I, 
o? the Civil Procedure Code makes it 
clear that all persons may. be joined in 
one suit as plaintiffs in whom any. right 
to relief in respect* of or arising out of 
the same a cfc or transaction i9 allege/} to 
exist, whether jointly, severally or in the 
alternative, where, it such persons brought 
separate suits, any common question of 
law or fact wouh* arise. The same lule 


applies to appeals also,, and the common 
question which the Courts would be called 
upon to determine If separate appeals were 
filed would be whether defer dp f nt No. 1 
can or cannot be held liable for the 
plaintiff’s eliim. The rule is intended to 
enable, persons aggrieved by the sane 
act or having t’ esame right to relief to 
join in one, suit instead of brii ging 
separate, suits. vVe do 1 ot, therefore, 
think that there is any lecal bar to the 
plaintiff and defendant No. 2 joining 
together as appellants and preferring a 
joint appeal In this Court and we m st 

overrule, the objection. 

The main question for determination is, 
whether the plaintiff is a holder in due 
course so os to enable him to maintain 
this suit as against defendant No. 1 who 
says he has received no consideration 
from defendant No. 2 for the pro-note 
in question. A “holder in due course” 
has b eu defined in section 9 of the 
Negotiable Instruments Act asfollow'S : — 

“'Holder in due course ’ means any 
person wlo for; consideration became the 
possessor of a Promissory-r.ote, Bill of 
Exchange or Cheque If payable to bearer 
or the payee or indorsee tlereof, if pay¬ 
able to, or to the order of, a payee, 
before the amount mentioned In it became 
payable and without having sufficient 
cau.se to believe that any defect existed 
in the title of the person from whom hp 
derived his title.” 

It will be observed from this definition 
that to constitute a person a holder in 
due course three things are necessary, (j) 
that the holder of the promissory-note 
must be a bolder for con si deration ; (2) 
that it must! ave been transferred to him 
before the amount mentioned i.i it 
became payable., and (3; that the trans¬ 
feree must be a transferee in good faith, 
and that he should not have any reason 
to believe that t’ ere was any defect in 
the title of the transferor. Tie learned 
Senior Subordinate Judge has held 
that the plaintiff was not a holder 
in due course inasmuch as the pro¬ 
missory-note had not been indorsed 
in his favour before it become payable. 
In his opinion a, note payable on demand 
is a present debt and Is due and payable 

at once without demand, and as in the 

• • • % 
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present case the note was a note pay¬ 
able on demand, he holds that it became 
payable as soon as it was executed and 
V at no demand was necessary. For the 
appelanls it is contended that a pro- 
missary-note payable on demand does not 
become payable until a den and is 
actually made, and that as in this case, 
there is no evidence to show that the 
transfer was made after the demand, it 
is a perfectly valid transfer ai d r.ot open 
to objection on the part rf defendant 
No. 1. With this contention we 1 re 
unab’e to agree, '.-here is no doubt that 
for the purpose of limitation a promissory- 
note payable on demand would be a 
present debt payable witl out demand, 
that the liability of the maker would 
accrue from the date of the note itself 
and that the Statute of Limitation would 
befin to run in his favour from the dare 
of the note. But we do not think that 
these principles have any application to 
a case under section 9 of the Negotiable 
Instruments Act. The rule has teen laid 
down in the case of D, N. Shah & Co. 
v Bengal National Bank , Ltd. fi) as 
follows:—'"The true rule applicable is 
that, where a promissory-rote payable on 
demand is negotiated, it is rot deemed to 
be over due, for the purpose of aheeling the 
holder with defects of title, of which he 
had n<* notice, ly reason that it appears 
that a reasonable time for presenting it 
for payment has elapsed since its.isme”. 
We are in full agreement with this view 
and are of opinion that the ground on 
which the learned Seuior Subordinate 
Judge has held that the plaintiff was not 
a holder in due course cannot be sustain¬ 
ed* . 

The important point to consider is, 
whether the plaintiff paid any considera¬ 
tion for this pro-note to defendant No. 2. 
It. is alleged by the plaintiff that he paid 
Rs. 5,000 in cash to the defendant, Miran 
Bakhsh, when the transfer was made in 
his (plaintiff's) favour, but he is unable 
to say whether the payment was made in 

currency-notes or in silver. It seems to 
us hardly likely that if the plaintiff hacl 
made any payment, he would forget 
bow the pay ment was effected; and would 

(l) flo Ind, Cas, P40J. 47 C. 8Cl{ 33 C. I*. J. 541, 


not be ab’e to state whether ti e pay* 
ment was in currency-notes 01 in silver. 
It is also clear from the evidence 11 at 
the plaintiff Bulaki Mai,- wl o is a well- 
Inown money-lender, hnew the parties 
before the transaction was effected, and 
there can be no clou! t that he must also 
have known the circumstances under which 
the pro-note was originally executed. It 
is in evidence that Abdul Rahim, de¬ 
fendant No. 1, lad executed a deed of 
m- rlgage in favouT of one Rai Bahadur 
Amar Nath, tlat the latter brought a 
criminal case of cheating against Abdul 
Rahim in the Court of the Listiict Magis¬ 
trate of Lahore, and tl at, in order to 
esc. pe comiction, he prevailed upon Miran 
Bakhsh, defendant No. 2, to execute a 
si rely--deed, in favour of the complainant 
Rai Bahadur Amar Nath, and to make a 
promise that he woi Id pay off the mort¬ 
gage within a week from the date of tl e 
surety-deed. It is alleged by defendant 
No. 1 that he executed this pro-r.ote in 
favour of defendant No. 2 to secure him 
for the payment which the latter had 
promised to make to the mortgagee Rai 
Bahadur Amar Nath but tfaf, as Mir.'n 
Bakhsh faileci to carry out his promise 
arid to pay off Amar Nath, the pro-note 
remained altogether ineffectual. Tl ere is 
evidence on the record to show that the 
plaintiff was cognisant < f ah these, facts, 
and, in these circumstances, it is impos¬ 
sible to believe that the plaintiff would 
pay a large sum of Rs. 5 , 000 to * 1 e 
oeferc’ant Miran Bakhsh when he knew 
that the latter had actually paid nothing 
to the maler of the promissory-nutc, 

Further, it is admitted that the defendant 
Miran Bakhsh owed a sum of about 
Rs. 6,000 already to the plaintiff when 

the indorsement in his favour was msd* 

and that this money haa been borrowed 
on the security of a house mortgaged in 
favour of the plaintiff. It seems tc us me st 
unlikely that the plaintiff w f ould adwr.ee 
a further sum o' Rs. 5,000 to the defend¬ 
ant Miran Bakhsh on practically no 
security' wl ate\ er when even the previous 
debt was outstanding. It is also s ; gnifi* 
cant that the plaintiff has not piodnced ' 
any books of account in support of his 
claim, and we cannot for a me ment 
believe that the plaintiff would not jror 
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duce his books or fail to make any entries 
therein if the aavance had actually been 
made. We cannot also lose sight of the 
fact that the plaintiff Bulaki Mai has got 
a decree against Miran Bakhsh, defendant 
Iso. 2, wl o is said to be a man of prop¬ 
erty and from whom he can easily 
recover fis decretal amount. Why he 
should be anxious to get a decree against 
defendant No. i also (unless it be in tie 
interests of Miran Bakhsh, defendant 
No. 2), has not been explainted, and it 
seems to us, in these circumstances, that 
there is Considerable force in the argu¬ 
ment of the learned Counsel for the 
respondent lhat the interests of the 
plaintiff and Miron Bakhsh, defendant 
No. 2, are identical and that they are 
acting in collusion with one another. Bor 
the appellants reliance has been placed oa 
section 118 of the Negotiable Instruments 
Act, and it is contended that, though 
there is very little direct evidence on the 
record as regards payment, it should be 
presumed that the transfer* was for con¬ 
sideration and that the plaintiff was n 
holder in due course. Theie is no doid t 
that the general presumption is in favour 
of the plaintiff, but the presumption is 
always a rebuttable presum] lion, and the 
circumstances to which we have already 
alluded are sufficient, in our opinion, to 
shift the onus on to the p’aintiff to prove 
that he was a holder for consideration. 
With the exception of the statement of 
the plaintiff and defendant No. 2, there 
is no evidence on the record in suppoit 
of this payment which we consider wholly 
insufficient and we must accordingly hold 
that payment of the consiaei ation has r.ot 
been established, and that the pi a 1 nt iff is 
not a holder in due course within tl. e 
meaning cf section 9 of the Negotiable 
Instruments Act. 

Next, section 43 is relied on, and it is 
contended that the plaintiff is entitled to 
succeed even if he is not a holder in due 
course. It is clear, however, that section 
43 cannot be of any assistance to the 
plaintiff unless he is a holder for con¬ 
sideration. On this question we have 
already found in the negative and this 
contention also must, therefore, be over¬ 
ruled. In our opinion the plaintiff's suit 
h$s been rightly dismissed as against 


defendant No. 1, and we do not see any 
reason to interfere with the judgment of 
the Court below. 

The result is, that the appeal fails and 
is dismissed with costs. The lower Court, 
while dismissing the suit, did not allow 
any costs to defendant No. 1. The latter 
lias filed cross-objections with regard to 
costs. In our opinion there was no reason 
why costs should not have been allowed, 
especially when the learned Senior Sub¬ 
ordinate Judge found that defendant 
No. 2 had not paid any consideration to 
defendant No. 1 for the pro note in suit. 
We allow the cross-objections and direct 
that defendant No. 1 should get his costs 
in the lower Court as well. 

Z. K. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil appeal No. 818 of 1923. 

June 14, 1923. 

Present: —Mr. Justire Kanbaiya Lai. 

BHAGWAN DaS and another— 
Plaintiffs—appellants 

versus 

SUKHDEO KORIE and others— 
Defendants—Respondents. 

Limitation Act (IX of 1908), Sch. 7 f 
Arts. 62, 123, 127— Hindu joint family — Sepa¬ 
ration — Joint-debt realized after separation—Suit 
for share by separated member—Li i ilotion 
applicable — Art. 127, applicability of. 

A suit by a separated member of a joint Hindu 
family against the other members of the family 
to recover his share of money due on certain 
bonds which remained the joint property of the 
parties, but the money due on which was realised 
after separation to the exclusion of the plaintiff 
is, as to limitation, governed by Art. 62 of 
Schedule I to the Limitation Act. 

Amina Bibi v. Najmunnissa Bibi, 27 Ind. Cas; 
712; 37 A. 233; 13 A. L. J. 255 and Abdul Gaffar 
v. Nur Jahan Begum, 29 Ind. Cas. 347; 37 A 
434," *3 A. L. J. 686, followed. 

Umardaraz AH Khan v. Wilayat Ali Khan 
19 169; A. W. N. (1897) 34; 9 Ind. Dec. (n. s) 

iii and Mahomed RiaseU Afiv. Hasin Banu, 2% 
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0 . 157J 20 I. A. 155; 17 Ind. Jur. 484; 6 Sar. P. 
C. J. 374: Rafique & Jackson's P. C. No. 133J 
10 Ind. Dec. (n. s.) 737 (P. 0 .), distinguished. 

Art. 127 of Sch. I to the Limitation Act 
presupposes the continuation of a joint family and 
of the joint family property till the date of suit 
and an exclusion from the enjoyment of such 
joint property of one party by another. It does 
not apply to a case where a family has separated 
and divided its property prior to the suit. 

Second appeal against a decree of the 
Subotdinate Judge, Jaunpore, dated the 
24th of February 1923. 

Mr. BhagwaU Shanker, for the Appel¬ 
lants. 

JUDGMENT.— This was a suit by the 
plaintiffs-appellants for the recovery of 
money due on account of their share in 
four bonds which the defendants are stated 
to have realised from their common 
debtors. It appears that if the parties 
formed a joint family at the time when 
thi loans in questio.1 were ad\anc<_d to 
those persons. They separated seven 
years ago; but the bonds evidencing 
the loans in question remained the joint 
property of the parties. Subsequent to 
the separation, the defendants are said 
to lu ve realised the money due on the 
said bonds to the exclusion of the plaintiffs. 
The defence was that one of tl e bonds 
had fallen to the share of the defendants 
by partition and that the money due on 
another bond which was joint was realised 
by both the parties jointly. It was also 
alleged lliat the remaining two bonds were 
obtained by the defendants after partition 
and were their exclusive property, lie 
Court of first instance decreed the claim, 
holding that all the four bonds were obtained 
when the family was joint, that they re¬ 
mained the joint property of the parties 
after they had separated seven years prior 
to the suit, and that the defendants were 
liable to pay the plaintiffs their share of 
the said bonds which they had realised. 
The lower Appellate Court, however, came 
to the conclusion in respect of one of the 
bonds that its money was realised by de¬ 
fendants about five years prior to the suit; 

and, applying Article 62 of the Indian ^imi¬ 
tation Act (IX of 1908), it held that 
the claim of the plaintiffs in regard to their 
share of the money due on that bond was 
barred by limitation. In applying tlat 
Article it followed tie decisions q{ this 
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Court in Amlrn Bibi v. Najmimnissa Bibi 

(1) and Abdul Gaffar v. Nur Jahan Begum 

(2) . The learned Counsel for the plaintiffs- 
appella ts relies on the decision ir Utnarda- 
raz All Khan v. Wilayat All Khan (3) 
but, as explained in the decisionsfirst cited, 
the main question for determination in- 

the last mentioned case was, whether Article 
123 or Article 120 was applicable to the 
case. Article 62 was not considered- because, 
both under Article 62 and Article 120, the 
claim was in that case beyond time. It is 
also contended that Article 127 of the Indian 
Limitation Act would in any case apply; 
but that Article does not apply where 
a family has, as in this case, separated and 
divided its property prior to the suit. That 
Article pie-supposes tie continuation of 
tl e joint family and of the joint family 
property till the date of the suit and an 
exclusion from the enjoyment of such 
joint family property of one party by an¬ 
other. The decision in Mahomed Riasat 
Alt v. Hasin Banu (4) is also inapplicable, 
because that was a suit by one heir against 
another heir for the recovery of property 
which the other had appropriated. It was 
also contended that by virtue of a decision 
of a panchayat the money realised by the 
defendants was allowed to remain with 
them as a deposit and that the plaintiffs 
had no knowledge before that panchayat 
was held as to whether the defendants 
had realised the same, but the story of 
the panchayat was disbelieved by the lower 
Appellate Court. There was no fraud speci¬ 
fically pleaded or alleged. The appeal 
is, therefore, rejected. 

M D j Appeal dismissed. 

(1) 27 Ind. Cas. 712; 37 A. 233; 13 A. L. J. 255. 

(2) 29 Ind. Cas. 347; 37 A. 434; 13 A. b. J. 

686 

(3) 19 A. 169; A. W. N. (1897) 34 ! 9 Ind. Dec. 

) W ' C . 157 ! 20 I. A. 155! *7 ^d. Jnr 484J 
6 Sar. P. C. J. 374 ! Rafique & Jacksons P. C. 
No. 133; 10 ^d. Dec. (n. s.) 737 ( p - C.). 
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PATNA HIGH COURT. 

appeal from Original Decree No. 39 

of 1920. 

June 12, 1923. 

Present :—Justice Sir Jwala Prasad, Kr., 
and Mr. Justice Ross. 
RAMNANDAN SAHAY and others— 
Plaintiffs— & ppellants 

vers us 

JaOGOVIND PaNDEY and others— 
Defendants- and BINDESaRI PRaSAD 
SINGH and another—plaintiffs 

—RESPONDENTS. 

E idence Act (I of 1872), s. 74 — Quinquennial 
reports, whether public documents — Entry in Tkak 
or Revenue Survey — Title , evidence of — Abandon - 
merit—Submerged land — Non-payment of rent 
Remission of re enuc—Intention to abandon. 

The Qu nquennial Register prepared under the 
directions of the Board of Revenue under Regu¬ 
lation 48 of 1793 is a public document and is 
admissible in evidence as such. [p. 961, col. i.J 
Sreemutty Oodoy Monee Debee v. Bishonath 
Dutt, 7 W. R. 14, followed. 

An entry in a That and Revenue Survey map 
cannot be taken a6 evidence of title, [p. 9 62 , 
col. 2.] 

Moizuddi Biswas v. Ishan Chandra Das Sarkar, 

7 Ind. C s. 849; 13 C. L. J. 293; 15 C.W. N 706, 

Syama Sunderi Dassya v. Jogobundhu S00tar, 
16 C. 186; 8 Ind. Dec. (N. S.) 124, Syam Lai 
Sahu v. Luchman Chowdhry, 15 C. 353; 7 

Ind. Dec. (n. s.) 819. Nobo Coomar Dass v. 
Gobind Chunder Roy, 9 C. L. R. 305 and Jaga- 
dindra Nath Roy v. Secretary of State for India, 
30 C. 291; 30 I. A. 44; 7 C. W. N. 193; 5 Bom. L. 
R ! . 1 (P. C.), referred to. 

Mere non-payment of rent or claim ng or accept¬ 
ing rem ssion of revenue for submerged la ud is not 
in itself proof of abandonment and, until it can be 
established that the holder of the tenure has 
abandoned his right to the submerged land, it 
remains intact. The question is one of intention 
to be determined by the circumstances of each 

case. [p. 975, col. 1.] .a 

Mazhar Rai v. Ramgal Singh, 18 A. 290; A. 
W. N. (1896) 56; 8 Ind. Dec. (n. s.) 899, Arun 
Chandra Singh v. Katnini Kumar, 22 Ind. Cas. 
317; 19 C. L. T. 272; 18 C. W. N. 3 ^ 9 ; (I 9 M) 

Vf t N. 175; 15 M. L. T. 182; 26 M. L. J. 251; *2 
A. L. J. 243; 16 Bora. L. R. 3 2 3 I 4 1 683; 41 

I. A. 32 (P. C.), followed. „ 

Nogender Chunder Ghose v. Mahomed EsoJJ, 

10 B. D. K. 406; 18 W. R. 113; 3 Sar - p ; p- J* 
151 (P. C.), Lopez v. Muddun Mohun Thakoor, 
14 W. R. iij 5 B. L. R. 521; 13 M. I. A. 467J 20 
E. R. 6251 2 Suth P. C. J. 336; 2 Sar. P. C- J. 594 
(P. C.), distinguished. 

If the circumstances indicate that in taking 
abatement of revenue for submerged land there 
was an intention to abandon the land, then, 
after re-appearance, the person who took the abate¬ 
ment' cannot claim the land as he has already lost 
all right thereto, (p. 967, col. 2.] 


Appeal from a decision of the Additions! 
Sub-Judge, Saran, dated the 20th Sep 
tember 1919. 

Messrs. S. Sultan Ahmad, Jaggannath 
Prasad, D. C. Vartna and Sambhu Saran t 
for the Appellants. 

Messrs. Syed Hasan Imam, Utttesh Chandra 
Ghosh, B. N. Mitlcr, Satyendranath Baiterji, 
and Purnendn Kumar Mukharji , for the 
Respondents. 

JUDGMENT. 

Jwala Prasad, J.— The plaintiffs are 
the appellants. The plaintiff No. 1 and the 
predecessors of the plaintiffs Nos. 2 to 11 
purchased at a revenue sale the \jmali 
KJuita of mahal named Raipatti, Tauzi 
No. 3142, on the 6th January 1883. Khata 
No. 1 of that Tauit was purchased at a 
revenue sale by one Balbhadra Sahay on 
10th January 1901. He sold a part of it 
on the 21st December 1901 to plaintiffs 
No«. 12 to 14, and the remainder on tl.e 
2nd February 1902 to plaintiff No. 15. 

Thus, the plaintiffs are now the owners 
of the entire Mahal Raipatti bearing Tauzi 
N o. 3142. The serial nu mber of this Maha l 
was 82 in the register of 1249. It was 
subsequently altered to No. 114 and then 
to No. 2007 [Tauzi) and now it bears Tauzi 
No. 3142. 

Close to this, there is another Mahal of 
the same name Raipatti the serial nu mber 
whereof was 84 in the register of 1249 
which was altered to No. 116 and then 
to No. 2009 [Tauzi) and now it bears Tauzi 
No. 3143* This was purchased in 1899 
at a revenue sale by defendants Nos. 2 
to 3 in the farzi name of their servant 
Gopal Das from whom they obtained a 
ladav i deed (Exhibit 49) and then sold it to 
defendant No.1 Jai Gob ; nd Pandey, brother 
of defendant No. 6, who is the servant 
and gomashta cf defendants Nos. 2 to 3. 
Defendants Nos. 1 and 6 are members 
of a joint family and are joint in mess 
and business. Defendants Nos. 4 ar.d 5 
are the thicadars 0 i the said Mahal. The 
two Mahals Raipatti bearing Tauzi NoS; 
3142 and 3143 are situate in Pargana Kas- 
mar, Distr'ct Saran- 

The (Vspute in this case concerns a block 
of land shown and designated as Mouza 
V Babhangawan ” in the Tliak and the 
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Revenue Survey maps of 1843-44, bearing 
No. 53, covering an area of 771 acres2 roods 
37 poles defined by boundaries noted there¬ 
in. Contiguous to the south cast of 
" Bab hang a wan ” are the lands shown in 
the Thak an d the Revenue maps of 1*843-44 
in No. 179 under the name of Mouza 
" Kedarpura Bhabhangawan ”, with an 
area of 267 acres 1 rood 3 poles. 

The plaintiffs’ case is that the aforesaid 
two Thak and Survey Maps of 1843-44 
represent, respectively, the lands of Mouzas 
“ Babliangawan ’’and Kedarpura Babuar.- 
gawan” which are distinct and separate 
from each other ; the former appertains 
to the plaintiff’s Mahal Raipatti bearing 
Tauzi No. 3142, and the latter to mahal 
Raipatti Tauzi No. 3143, belonging to the 
defendants; that the lands in dispute knows 
as " Babliangawan ” were settled with the 
predecessor-in-interest of the plaintiffs 
as part and parcel of their mahal Raipatti 
bearing Tauzi No. 3142 and have bem all 
along in their possession until recently 
when, after their re-appearance from the 
river Ganges, the defendants illegally began 
to interfere with their possession which 
led to criminal cases between the part’es 
in 1908-09 {vide Exhibits 67, 80 and 82) 
in which the defendants were worsted, 
but, ultimately,they caused a proceeding 
under section 145 of the Code of Criminal 
Procedure to be instituted in the Court 
of the Magistrate with the result that the 
Magistrate in a summary way by his order 
of the 23rd December 1913 declared the 
posssession of the defendants over 1047 
bighas of land of Monza “Babliangawan’’ 
as appertaining to the defendants Tauzi 
No. 3143, and, emboldened by this order, 
the defendants dispossessed the plaintiffs 
of the remaining lands of Mouza 1 Babhanga- 
wan ” on the loth January 1914 > that the 
defendants have no title or possession oyer 
the lands in suit and had never possession 
of the same before the order of the Cri¬ 
minal Court, nor does the lar d in dispute, 
called M. inza “ Babliangawan,” appertain 
to the defendants’ Tauzi No. 3 J 43 * Gn 
these allegations the plaintiffs commenced 
their action by filing a plaint on the 21st 
December 1914 in the Court of the Sub¬ 
ordinate Judge of Saran, for recovery of 
possession of the disputed lands with mesne 


profits, after a declaration of their title 
thereto. 

The defendants, other than the'prop- 
rietors of Tauzi No. 3143, were impleaded 
in the cause because they were parties 
in the proceedings under section 145 of the 
Criminal Procedi re Code. Defendant No. 
224 is said to be the jatzidar of plaintiff 
No. 1 and lu's name stands in the Land 
Registration Office. The defendant No. 1 
as proprietor of Tauzi No. 3143 is the chief 
contending defendant. Us defence in short 
is. that the disputed lands appertain to 
Mahal Raipatti bearing Tauzi No. 3143 
belonging to the defendants; that it never 
appertained to p’aintiffs’ Tauzi No. 3 T 4 2 » 
that the defendants are in possession of 
the lands in dispute as appertaining to 
their Tauzi as recognised and declared 
by the proceedeing under section 145 and 
that the plaintiffs have neither any title 
nor possession of tne same, and that tr.e 
suit is, therefore, liable to be dismissed. 
It is not necessary at this stage to give 
the detailed allegations of the defendants 
upon which the defendants base their 
claim. They will have to be referred to 
in the course of the judgment hereafter. 

The defendants took other pleas which 
will appear from the issues framed by the 
Court below, which are as follows:— 

Issues Nos. 1 and 5 relating to the frame 
and maintainability of the suit; the juris¬ 
diction of the Court to try; the valuation 
and cause of action were found in favour 
of the plaintiffs and do not arise in this 
appeal. The remaining issues are as 

follows:— 

“ Is the suit barred by general and 
special Law of L ; mitation?” (Issue 

No. 4) ... x 1 

“ Have th* p’aintiffs any t’tle to e/sputed 

land?” (Issue No. 6). 

“Whether the deputed property, name¬ 
ly, the lands meas: ring 77- 1 &gha s 2 roods 
37 poles named as village Babhangawan 
appertain to plaintiffs’ Mahal Raipatt*, 
Tauzi No. 3142, or mahal Raipatti Tauzi 

No. 3 [ 43 ? ” (Issue No. 7). 

“ Are the plaintiffs entitled to get posses¬ 
sion of the land in suit ? ” (Issue No. 8). 

“ To what relief are the plaintiffs en¬ 
titled?” (Issue Do. 9). 

The learned Subrodinate Judge deciqeu 
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these issues against the plaintiffs, and 
dismissed their suit, except with respect 
to 33 b'ghas 3 katha*. /vs regards 33 
bighas 3 kathas , he held that t 1 e plaintiffs 
had proved the’r title and were in posset sion 
of the same as declared under se-t.on 145 
of the Code of Criminal Procedure and t. e 
defendants did not d'spute the plaintiffs* 
title or possession. lie directed th s to 
be noted in the decree. The plaintiffs 
have come to this Court in appeal and 
submit that the decision of the Court below 
is wrong and untenable. 

The appeal is resisted by the respondent, 
who was contesting defendant in the Court 
below. IVir. Saltan Ahmed has argued 
the case on behalf of the appellants, and 
ftir. Ju.asan Imam on behalf of the respond¬ 


ents. 

Tue first and foremost question that arises 
for determination is as to wh.ch of the 
two Tauzi Nos. 3142 and 3143 the 
lands in suit appertain (Issue No. 7). These 
lands have been depicted in the Revenue 
S.irvey Map No. 53 of 1843-44 where n 
they have been designated as Mauza 
"Babhangawan." 

The plaintiffs’ cise is, that the entire 
M uiz.i "Babhangawan” was exc isve- 
ly settled by Gi/ernmmt with Ghinnu 
Singh, admittedly the’r pr edecessor-in¬ 
ter e >t, at t se t'm,> of the Decennial Settle- 
mint of 1197 (r79 > A. D.) which subse¬ 

quently became permanent, and that Mauza 
" Kedarpura " which is contiguous to it 
on the suit 1-.vest and is a distinct and 
separate village and settled with Parbhu 
S ngh, admittedly the predecessors-in-in cr¬ 
est of the defendants. The defendants, on 
the other hand, state that “ Babhanga¬ 
wan and Kedarpura " are not two separate 
Mauzas but are one and the same though 
called d’fferently, scme-t.mes as “ Babhan¬ 
gawan" sometimes as “ Kedarpi ra Ba- 
bhagawan " and sometimes as "Babhan¬ 


gawan Kedarpura", the lands where¬ 
of bearing the K’tabi area of 3488 b ghas 
15 hath is along with many other Mauzas 
were at the Decinnial Se tlement of 1197 
settled w th Parbhu Singh and Gbinnu S.ngb 
in the proportion of two-thirds and one third 
respectively, that is, 2321 bighas odd with 
Parbbu S ngh and 1161 bighas with Ghinnu 
Sngh. Goinnu Singh was to pay pro¬ 
portionate Government revenue of Rs. 561 


odd for the lands of the Mauza settled with 
him and Parbhu S’ngh was tolpay Rs. 1,151 
for the land settled with him, and th. t 
in the year 1207 I ?as i (1800), w th tie 
exception of a lew bighas, all the land'* 
of the Mauza fe’l into the river Ganges 
and on the application of Ghinnu S'ngJi 
an Am n "as deputed by the Collector 
to ascertain the quantity ol the lands wash¬ 
ed away by the Ganges; that the atntn 
reported that 01 t of an area of 2321 bighas , 
which was comprised in Parbhu S'ngh’s 
portion of the Mauza, ony 75 bighas 2 
katha> were left and of Ghinnu S null's 
share, which originally contained 11O1 bighas 
only 33 bighas 3 halhas, were forth- 
com’ng, the remaining lands of both the 
shares having been washed away, that as 
a result of this enquiry the revenue pay¬ 
able by Ghinnu S'ngh was reduced with 
the sanction of the Governor-General in 
Coimc'l to the extent of Rs. 347 odd, thus 
leaving the reduced jama of Rs. 213 odd 
for the Mauza, but that the revenue pay¬ 
able by Parbhu S ngh was not at all rt- 
duced and when the lands of the Mauza 
re-appeared the defendants took posses¬ 
sion of the same and are continuously in 
possess on s nee then and that the plain¬ 
tiffs have never been in possession of any 
land in excess of 33 bighas 3 kathas which 
was found in the possession of Gh'nnu 
Singh after the diluvion of the lands of ti e 
Mauza in 1800 when the Decenn al Settle¬ 
ment expired and the Permanent Settle¬ 
ment came into operation, that if, as 
alleged by the* plaintiffs, the Revenue Si r- 
very of 1843 has measured the lands in 
Suit No. 771 acres 2 r 0 jds 37 poles as situ¬ 
ated in Mauza "Babhangawan” apper¬ 
taining to Tauzi No. 3 J 42 and 267 acres 
1 rood 2 po’es as situated in a separate 
Mauza “ Babhangawan Kedarpura ’’ or 
" Kedarpura Babhangawan ’’ the Revenue 
S2rveymeasurements and map are wrong 
inasmuch as there were no two Mauzas, nor 
that any portion of the land separately 
appertained to the two tauzh and the said 
measurements and maps are not binding 
upon the defendants. 

The learned Subordinate ^Judge „ lias 
held that "Babhangawan" and "Ke¬ 
darpura " are two distinct and separate 
Mauzas within specified boundaries as alleg¬ 
ed by the plaintiffs. In this view he is 
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supported by the overwhelming document' 
ary evidence filed in the case. A copy of 
the register (called Sell sale or tb'rty years 
register) (Exhibit Z-75) prepared -in 1224 
(1816) purports to conta n statement of 
facts relating to the Settlement of the 
Mauzas in the Mahal for 30 years from 
1168-1197 Fasli (1761-1790), that is, from 
before the grant of the Dewani of Bengal 
Bihar and Orissa to the East Indian Com¬ 
pany in 1765 and the assumption of the 
admnistration of revenue by the said 
Company. It shows that " Kedarpi ra " 
and "Babhangawan" are two d’stinct 
and separate Mauzas and has entered them 
separately: “ Kcdarpura " as being one 
Mauza and " Babhangawan " as being an¬ 
other Mauzx . Tae remark column against 
both the villages shows that in the D<_- 
cemr'al Settlement of 1197 the village of 
“ Babhangawan ” was settled a’ong with 
" Kedarpura " for ten years with Parbhu 
S ugh and Ghinnn S'ngh in separate shares. 
The description in the kabuliyat of Parbhu 
Singh (Exhibit B-i) is " Babhangawan 
Kedarpura "—annual janta Rs. 1,151; and 
in the kabuliyat of Ghinnu Singh (Ex¬ 
hibit E-2) the description is " Kedarpi-ra 
Babhangawan "—annual jama Rs. 561-1-2. 
Readbig these descriptions with the afore¬ 
said Register it would appear that both 
the Mauzas were settled with Parbhu 
S : ngh and Ghinnu Singh in separate shares. 
The applications of Parbhu Singh for re¬ 
duction of revenue on account of dduvion 
(Exhibits 70 and 71) of 2nd December 
1799 and 30th November 1800, the jama- 
bandi filed by Ghinnu Singh (Exhibit 137) 
for 1800-01, the separate Tirijs filed in 
1207 by Parbhu Singh and Ghinnu S’ngh 
(Exhibits 72 and P), the reports of Bach¬ 
man Singh Kanungo of the years 1817, 
1819-20 and 1822 (Exhibits N-2, 75 an 1 
M-i), who was directed to find out the 
diluviated area of the two Mouzas, the 
report of the Board of Revenue of 5th 
March 1824 upon the application of Banwari 
(Exhibit 81), the Quinquennial Register 
of 1790 to 1838 (Exhibit U), the petition 
(Exhibit Z-132) of Kjnglaj Singh, pirchaser 
of a portion of Tauzi No. 3142, dated 29th 
January 1841 the Collectorate Settlement 

Registers of 1249 (1841 to 1842) (Exhibits 
T-i and 13) with respect to the two mahals 
clearly show that " Babhangawan" and 


Kedarpura " were two separate Mauzas 
and that both the Mauzas were comprised 
in the Settlement with Parbhu Singh and 
Ghinnu Singh. The Thakbust which 

preceded the Scientific Revenue Survey has 
delineated the boundaries of the two MaUr 
zas separately describing one as " Babhan¬ 
gawan " and the other as “ Kedarpura 
Babhangawan" (Exhibits 79 and 'S res¬ 
pectively). The Thakbast was prepared 
on 5th January 1843 with due publicity 
and contains the signature of the pro¬ 
prietors of the Mauzas concerned and 
of the neighbouring Mouzas (Vide Exhibits 
Rand Q). The Professional and the Scienti¬ 
fic Survey measured the two villages se¬ 
parately and prepared two separate maps. 
The map of “ Babhang'awan " (Exhibit 5) 
bears No. 53 and that of '" Kedarpura 
bears No. 179 (Exhibit 33). The word 
Bab hang wan" is affixed in this map to 
the word "Kedarpura," probably with 
a view to distinguish it from other villages 
of the same name and is merely descrip¬ 
tive. It has shown separate area; as 
appertaining to the two Mauzas yyi acres 
2 roods 37 poles being of " Babhangawan " 
and 267 acres 1 rood 3 poles being that of 
“ Kedarpura Babhangawan". The Sur¬ 
vey Maps bear date May 1843. • The Survey 
Maps are conclusive as to their being two 
separate Mauzas within separate defined 
boundaries. 

Exhibit O, dated the 31st March 1844, 
wn : cii gives the kafiat or history of the 
d'luviated lands, treats " Babhangawan " 
and " Kedarpura " as two d stinct Mauzas 
so do the Mauzawar f Mahalwar and the 
general registers of the Collectorate (Ex¬ 
hibits 14 to 18 and 63-A to 64-D) and the 
Band Registration Registers. The parties 
also seem to treat them as two distinct 
Mauzas-. vile application for registration 
(Exhibt Z-70), dated 17th April, 1879, 
filed by the Manager, Court of Wards on 
behalf of some minor proprietors of Tauzi 
No. 3142. The demarcation proceedings 
(Exhibits Z-141 and Z-142) show that 
village " Babhangawan" contains two Tauzi 
Nos. 3142 and 3143. report of the 
Demarcation Deputy Collector (Exhibit Z-90J 
of 1897 recognizes them as being tw0 
separate Mauzas. Third parties also^seein 
to treat them as two separate .•“**?*. 
„vide the zarpeshgi deeds (Exhibit :Z 
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Whereby «o>neis given in zarpeshgi 
in Mauza “’Babhangawan ” and another 
Kita in Mauza “ Kedarpura ”, The Diara 
Gengetic Survey of 1863-64 and the Typo¬ 
graphical Survey -of 1898-99 support the 
view that these are two distinct Mauzas. 

-Thus, it is ma lifest that from the earliest 
tuns, that is, from before the Permanent 
Settlement up to the present moment the 
Decennial and the Permanent Settlement, 
the Government Surveys referred to above 
and the Government records have all along 
treated them as tw > distinct Mauzas and 
so also the partes and the public. There¬ 
fore, it must behel 1 that “ Babhangawan '* 
and '* Kedarpura " are two distinct Mauzas 
as depicted and defined in the Revenue 
Survey maps of 1843-44 though they 
^may have been differently called sometimes 
as " Babhangawan sometimes “ Babhan- 
gawan Kedarpura” and sometimes as 
" Kedarpura Babhangawan.” Such pre¬ 
fixes and affixes are often adopted in order 
to fully describe and distinguish the Mauzas 
concerned. 

The next question for determi u ation 
is, with whom'and how these lands were 
settled. It appears that Pargana Kasmar 
in which the big Mahal Raipatti, which 
at the time of the Decennial Settlement 
was split up into two mahals bearing the 
•same name was originally attached to 
Zillah Tirhut and was transferred to the 
• District of Saran in 1201 (1794 -n.. D.). 

The Panjsalah Register containing the 
names of transferred villages shows " Ba- 
bbangawan Kedarpura " in the Mahal of 
Ghinnu Singh as well as that of Parbhu 
Singh. 

The thirty years'register gives the earliest 
' history of the Settlement of Mauzas “ Ba- 
bhangawan " and “ Kedarpura " from 1168 
to 1197 (1761-1790). This document shows 
that the Kitabi of Khiali'i area of ‘the two 
Mauzas was 3,488 bighas 14 £ kathas and 
the then area (called in the register “pre¬ 
sent area") approximately a-monnted to 
3488 bighas 15 i kathas. This area is men¬ 
tioned against Kedarpura, and as to Ba- 
‘•bhangawan it is noted that it is included 
in tthe above area; that in the Decennial 
Settlement of 1197 (7790) the village of 
*- Babhagawan ” was settled along with 
i‘ Kedarpura ” for ten years with Parbhu 


Singh and Ghinnu Singh is separate shares 
and that their names stand recorded as 
proprietors w»th respective shares. 

The kabuliyal (Exhibit E- 1) execi ted by 
Parbhu Singh at the time of the Decennial 
Settlement of 1790 shows that “ Babhan- 
gawan Kedarpura" was settled with him 
at an annual jama of Rs. 1,151 along 
with several other villages mentioned there¬ 
in. The kibuliyat executed by Ghinnu 
Singh (Exhibit L-2) shows that " Kedarpi ra- 
Babhangawan ” was settled with him at 
an annual jama of Rs. 561-1-2 along witn 
otiier villages. The Settlement was Ur 
ten years from 1197 *0 72 06 Fasli. The 
kabuliyats, however, do not specify tl e 
quantity of lands settled with Parbliu 
Singh and Ghinnu Singh. In the petition 
for reduction of rent on account of diluvion, 
dated the 30th November 1801, Parbhu 
Singh stated that he had two-thirdsshare in 
the two Mauz is “Kedarpura" an d " Babhan- 
gawan ". Inthtjamabandi&ltdhy Ghinnu 
Singh for 1800-01 (Exhibit Z-137) 1 e stated, 
that the area of Babhangawan Kedarpura 
recorded 'n the register of 1197 as settled 
with him was 1163 bighas. This area 
will be almost one-third of the entire Kitabi 
area of the two Mauzas, i.e., 3488 bighas 
shown in the 30 years’register (Exhibit Z-75) 
as having been settled with Parbhu Singh 
and Ghinnu Singh. The application filed 
by Ghinnu Singh for reduction of rent 
is not on the record, but from the reports 
of Eachman Singh Kannongo, it is ovbious 
that such an application was filed by him. 
Dealing with these applications of Prabhu 
Singh and Ghinnu Singh for reduction 
of revenue on account of diluvion of the 
lands of the two Mauzas, Each man Singh 
in his reports of 1817, 1819-20 and 1822 
(Exhibits N-2, 75 and N-i respectively) 
states that Parbhu Singli and Ghinnu 
Singh had shares in the lands of the afore¬ 
said two Mauzas in the proportion of two- 
thirds and one-third. Banwari Singh, son of 
Ghinnu Singh, in his petition to the Board 
of Revenue, dated the 20th February 1824 
t (Vide Exhibit M-i) also stated that he 
had “ a third share of the aforesaid villages 
Kedarpura and Babhangawan” and the re¬ 
maining two-thirds belonged to Parbhi: Singh 
and others, and accordingly he prayed for 
Settlement of one-third of the accreted 
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lands with him on payment of Government 
revenue. The Collector in his report of 
22ndApril 1824 (ExhibitA.-2) mentionsthat 
one-third of the Mauzas Kedarpura and 
Babhangawan was settled with Ghinnu 
Singh and t*vo-thirds with Parbhu Singh. 

The petition (Exhibit Z-132) of Hinglaj 
Singh, one of the proprietors of Tauzi 
No. 3 1 42. states that the proprietors of that 
Tauzi had one-third share in Mauza Babhan- 
gawan Kedarpura. The Settlement Register 
of 1249 ( I 84i-43) (Exhibit 13) with respect 
to Mahal Raipatti of Ghinnu Singh shows 
that Babhangawan Kedarpura appertain¬ 
ing to his Mahal had an area of 1161 big has 
8 kathas with a jama of Rs. 1,901-12-0 
as fixed in 1208 after reduction. 

The Settlement Register (Exhibit T-i) of 
1249 (1841-42) of Mahal Raipatti of Prabhti 
Singh shows that the area of Babhanga¬ 
wan Kedarpura settled with him was 2320 
bighas 5 kathas io dhurs at an annual 
jama of Rs. 1.151 as fixed in 1205 Fasll. 

The rubkar is of 1864 (Exhibits Z-159 
and Z-160) say that Babhangawan and 
Kedarpura belong to one and the same 

person. 

The Collector in his order, dated the 
4th August 1897, in connection with the 
demarcation of Kedarpura and Babhan¬ 
gawan states upon the report of the KanUn- 
go that village Babhangawan is contained 
in two Tauzi Nos. 3142 and 3143 and 
that there are two sets of proprietors. 
The several demarcation proceedings from 
1896 to i9or, though they respect to a very 
small quantity of land which had just come 
out of water near the border of Madhu- 
pur, show that the proprietors of Tauzi 
No. 3143 had also possession of villane 

Babhangaw r an. 

The aforesaid history of the Settlement 
of the two Mauzas shows that although 
the area was not specified in the kabuliyats 
of Parbhu Singh and Ghinnu Singh (Exhibits 
Vi and E-2) at the time of the Decennial 
Settlement, the land of the two Mouzas am¬ 
ounting to.3488 bighas was settled with them 
in the proportion of two-thirds and one- 
third and with proportionate Government 
revenue, that is, the area settled with Parbl u 
Smgh was 2,321 bighas at an annual revenue 
of Rs. 1,151 and that settled with Ghinnu 
gingb 1,161 btghas at an annual revenue of 


Rs. 561 and that the lands of the two 
Mauzas fell in both the Mahals called Rai¬ 
patti settled separately with Parbhu Singh 
and Ghinnu Singh. This has been the case 
of both the parties over since the Decennial 
and the Permanent Settlements of the 
Mahal with them. In the written statement 
this is practically admitted by the defend¬ 
ant and Itor. Hasan Imam has conceded 
that w. jet her the villages were one or 
two and whether they were called Babhan¬ 
gawan or Kedarpura or Babhangawan 
Kedarpura, the lands were settled with 
Parbhu Singh and Ghinnu Singh in the 
aforesaid proportion. The Governm.-nt re¬ 
cords and reports also support this view. 
Ghinnu Singl/s son Banwari Singh him¬ 
self admitted that he had only one third 
sharein thetwo Mauzas . The plaintiffs cl aim, 
therefore, that the entire Mauza " Babhan¬ 
gawan ” covering the lands in dispute 
771 acres odd as shown in the Revenue 
S irvey map was exclusively settled with 
Ghinnu Singh is not borne out by the 
evidence in the case. 

In support of their claim the plaintiffs 
re’y principally upon the Mahalwar and the 
Mauzawar Registersr<*ad with the Revenue 
Survey map No. 53 of Mauza " Babhan¬ 
gawan.” In order to apprec : ate this argu¬ 
ment it is necessary to find out as to how 
the plaintiffs seek to connect Mauza " Ba- 
b hag a wan ” us shown in the Revenue Sur¬ 
vey mip with the'r Tauzi No. 3142 and 
Mauza “ Kedarpura " with the defendant's 
Tauzi No. 3 M 3 - 

Tnese Mahals were for the first t’’me 
numbered in the Settlement Register pre¬ 
pared in -841-42 (Exhibits 13 and T-i). 
Number 82 was ailottel to Mahal Ra : patti 
settled with Ghinnu Singh and No. 84 
to iWahal Raipatti settled with Parbhu 
S n>h. The entry in the register mentions 
the Mauza described therein as “ Ba- 
bhangawan-Kedarpura” as havng been 
allotted to both the prorietors Parbhu 
Sngh and Ghinnu Singh. 'Jut of the 
K tabi area of the Mauza, 2,320 bighas 
5 k’latas 10 dim's was allotted to Parbhu 
S ngh with the annual jama of Rs. 1,150 
as originally settled with him. The jama 
of the entire Mahal wa; increased by Rs. 
51-9-5 for the additional lands of Kasim- 
pur settled with him in 1205. 1161 bighas 
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8 khatas wree allotted to Ghinnu Singh 
in the same Mauzas “Babhangawan Kelar- 
pura." Tue jama originally fixed was 
reduced to Rs. i,901-12-0 in the year 1208 
Fasti on account of diluvion. This register 
was prepared just before the Revenue Sur¬ 
vey of 1843-44 took place. In serial No. 21 
of Mauzawar registers (Exhibits 16 and 
63-B) m tnahal No. 114 Mauza “ Babhan¬ 
gawan- Kedarpura " is shown as having 
an area of 771 acres 2 roods 37 poles as 
found by survey measurement and shown 
in Revenue Survey map No. 53. In serial 
No. 22 of the Mauzawar registers in Mahal 
No. 116 Mauza “ Babhangawan-Keatlar- 
pura " is shown us having an area ol 2O7 
acres 1 rood 3 poies as lound by survey 
measurement anu shown in Revenue Survey 
map No. 179 (by m stake put down 79). 
Tnese registers do not show the names 
ol the proprietors. The mutation registers 
(Exhibits. Z-157 an 1 157 -a) iroin 1845-46 
to 1849-50, however, snow the names ol the 
propnetors Ghinnu Singh and his co- 
suarers recur led With respect to Mahal 
Raipatti No. 3195 and those ol the heirs 
of Parbhu S.ngn in Mahal Raipatti No. 
3197 ; so also the general registers 64-A 
and 64-D prepared under sections 6 and 7 
and 14 and 15 respectively of -n.ct VII of 
1876. These numbers are shown in the 
Mahalwar Registers (Exhibits 14 and 17) 
as corresponding to Nos. 114 and 116 
respectively: No. 315-114 as being the 
number ol the Mahal Raipatti belonging 
to Gninnu Singh and No. 3197-116 as be¬ 
ing the number of the Mahal Raipati 
belonging to Parbhu Singh. The present 
Tauzi numbers of the Mahal s are also 
given in this register, namely, Nos. 3142 
corresponding to No. 3195-114 as the num¬ 
ber ol the Mahal belonging to Ghinnu 
Singh, Tauzi No. 3143 corresponding to 
No. 3196 and 116 as the number 01 tLe Mahal 
belonging to Parb-.u Singh. “ Babbanga- 
wan-Kedarpura " with an area ol 771 acres 
2 roods 37 poles, has been shown in this 
Register as appertaining to Tauzi No. 
3*42 and “ Babhangawa-Keaarpura ” 

having an area ol 267 acres 1 rood 3 poles 
as appertaining to Mahal No. 3143 ol Par¬ 
bhu Singh. Thus, the plaintiffs say that 
they have connected the area in dispute 
with Mauza “ Babhangawan " as shown 
in Revenue Survey map No, 53 and that this 


appertains to their Mahal bearing Tauzi 
No. 3142, and that the defendants have 
got only an area of 267 acres 1 rood 3 poles 
as shewn in the Revenue Survey map No. 
179 and designated as “ Kedarpura " ap¬ 
pertaining to ther Mahal No. 3143. The 
plaintiffs' case is, therefore, based upon 
these registers, particularly the Mahalwar 
Register. Some of these registers, si ch 
as the mutation registers, are no dovbt 
public documents prepared by the Collec¬ 
tor in his official capacity in ordtr to contain 
information with respect t » the re¬ 
venue paying lands and the names of 11 e 
proprietors thereof and the changes and 
transfers that took place frem time to t me 
with respect to them. They used to be 
first prepared under the provisons of 
Regulation 48 of 1793 {vide section 16) 
and are now kept under Act VII of 1876. 
The entries in these registers are receiv¬ 
able in evidence quantum valebat for what 
they are worth. Tluy are, however, not 
conclusive and may be shown to be inac¬ 
curate. Apart from the reports of Each li¬ 
man Singh Kanuugo and the Collector 
in connection with the abatement of revenue 
on account of the diluvion of the lands 
of the two Mauzas , and the kejiyat of the 
diluviated lands of 1844 (Exhibit O), the 
Quinquennial Register of 1700—1838 and of 
1834—i838(Exhibits U and Z-140) show that 
the lands in both the Mauzas "Babhanga- 
wan-Kedarpura ” were settled with Parbhu 
Singh and Ghinnu Singh, the predecessor- 
in-interest of the plaintiffs and the defend¬ 
ants, with specified areas and revenue, 
and do not show that all the lands of Ba- 
bbangawan were exclusively settled with- 
Ghinnu Singh. These Quinquennial Regis¬ 
ters were prepared under the direction 
of the Board of Revenue under Regulation 
48 of 1793. They are called Quinquen¬ 
nial as they were originally required to be 
prepared every five years. The words “every 
five years" which occirred in section 2 
of the Regulation have been repealed, 
but the name of the register still continues. 
The register is a public document and 
admissible in evidence as such: Sreemutty 
Oodoy Mo nee Debee v. Bishonath Dutt. (i). 
The entries in these registers support the 

(x) 7 W. R. 14- 
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case of the defendants that both the Mauzas 
were settled^ with the ^.proprietors of the 
two Tauzis ^bearing Nos. 3142 and 3143. 
The ^Settlement Registers, which are also 
public^dccu meats prepared in 1841-42 (Ex- 
nibits 13 and T-i) which give the Mauzas, 
their areas and the. jama, settled with Ghinnu 
Singii and Parbhu Singh, show that the 
lands of both the Mauzas " Babnanga- 
wan-Kedarpura" were settled with both 
of them. These are the registers previous 
to the Revenue Survey of 1843-44. The 
registers prepared subsequent t 0 the Revenue 
Survey and relied upon by the plaintiffs also 
show both the Mauzas “ Babhangawan- 
Kedarpura " as appertaining to the Mahals 
of both the properietors Ghinnu Singh and 
Parbhu Singh. So far they are m agree¬ 
ment ; but how the area of 771 acres 2 
roods 37 poles, which corresponds only 
with one Mauza called Babhangawan in 
the Revenue Survey map, came to be 
recorded as appertaining to the Mahal 
of Ghinnu Singh and 267 acres 1 rood 3 
poles, which corresponds omy with one' 
Mauza called "Kedarpura-Babhangawan'' 
in the Revenue Survey map, to the Mahal 
of Parbhu Singh is a mystery. The Mauza - 
war Registers do not contain the names 
of the proprietors but oniy.the serial num¬ 
bers of the Mauzas in the register and the 
numbers of the two Mahals. The Mahal- 
war and the Mutation Registers, no doubt, 
contain the names of the proprietors. The 
subsequent treatment by the Revenue Au¬ 
thorities as well as the parties as already 
shown indicates the state of affairs that 
existed prior to the Revenue Survey con¬ 
tinued. Therefore, if there is any conflict 
between the registers prepared alter the 
Revenue Survey and those prepared before 
that, the latter must be accepted. The 
plaintiffs base their title upon tne original 
settlement of the Mahal Babhangawan 
exclusively with them as shown in ihe 
Revenue Survey. The onus t 0 prove that 
the entire Mauza was settled with them 
is upon the plaintiffs. The Thak and the 
Revenue Survey do not help them. In 
the first place, they do not show the names 
of the proprietors of Mauza Babhangawan 
and Kedarpura. They simply demarcate 
the boundaries of the two Mauzas and as¬ 
certain the areas comprised therein. Even 
if they had shown the plaintiffs to* be the 


proprietors of these Mauzas they would 
have exceeded their scope^and would 
not have been taken as evidence of title. 
In the case^ of Motzuddi Biswas A v. lshan 
Chandra Das Sarkar (2), it was held that 
an entry in a Thakbust map is not suffi¬ 
cient to enable a Court of fact to hold that 
the disputed lands were really included 
in an estate at the time of the Permanent 
Settlement. They may be good evidence 
as to what tie boundary of a particular 
plot was at tie time of tie Permanent 
Settlement per Sir Comer Petheram, C. J., 
in tfce case of Syama Sunderi Dassya v. 
Jogobundhu Sootar (3): though at one 
time even this was doubted: Mohesh Chun- 
der Sen v. Juggul Chunder Sen (4). I he 
true scope of a Thak and a Survey map 
was defined in the case of Syatn Lai . v ah/u 
v. Luchman Chowdhury (5). In case of 
Nobo Coomar Dassv. Cobind Chunder Roy 

( 6 ) , tield, J., pointed out tbat 4 no general 
rule can be laid down as to the weight to 
be assigned to a Survey map as a piece 
of evidence. That learned Judge, whose 
knowledge of the revenue laws and regu* 
lations is beyond a ny question, says that a 
Revenue Serve} in this Province was. k not 
made under any authority of any enactment 
of Legislature. It was a purely executive 
act. At the same time, the authority 
of the Revenue Survey has been recognized 
by the Legislature and is referred k to in 
Act XX of -847. The Survey Operations 
were required lobe conducted with due 
publicity and co-operation oi the parties 
interested in the measurement and their 
signatures and objections were obtained 
in writing, A Survey map* is, therefore, 
good evidence of possession according 
the boundary demarcated thereon and which 
may be taken to have been admitted by 
those concerned i nd- in eech case it mas 
be decided upon the circumstances whether 
it raises a reasonable presumption ol title. 
This was the view expressed in the wher 
case of KaUe Chunder Sein v. Adoo Shat a A 

(7) , and the view has now been con^imea 


( 2 ) , 7 Ind. Cas. 849 ; *3 C. b. J. 293i *5 C W * 

(3) 16 C. 186; 8 lud. Pec. (*•*•) I2 * » 

5 C. 212; 4 lad. Jut. 624; 2 lnd. Dec. (N. 9 .) 

7 *?5) 1 5 C. 353; 7 lnd. Pec* ( N » *•)■ 8l ®* 

( 6 ) 9 C. L. R. 3P5* 

(7) 9 W» JU 
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by their Lords'ffps of the Judicial Committee 
in Jagadindra Nath Roy v. Secretary of 
Si ate for India '8), where Lord Rindslay 
held that the Revenue Survey maps are 
not conclusive and may be shown to be 
wrong, but in the absence of evidence to 
the contrary they may properly be ji*di- 
cially received as correct when nude. 
The accuracy of the Revenue Survey maps 
is not disputed in the present case. It 
is not disputed that these maps have 
correctly demarcated the boundaries of 
** Babhangawan " and " Kedarpura." They 
are further supported by the maps preps' red 
subsequently at the Gangetie Diaria Sur¬ 
vey of 1863-64 and the Typographical 
Survey of 1898-99, and the bound*ries 
found during the Revenue Survey may be 
presumed to have continued. It may also 
be clearly presumed that these were the 
boundaries which, existed at the time of 
the Permanent Settlement but they do 
not go further and do not Show that 
the Ends measured and included in Mauza 
“fiabriangawan” were settled at the time 
of the Permanent Settlement with Ghinnu 
Singh or Parbhu Singh. This has to be 
proved by evidence aliundi. Tl e on us 
of proving that the binds shown in the 
Survey map as ** Babhangawan " were in¬ 
cluded in the Permanent Settlement of 
* 793 * is, as observed by Lord Rindslay 
111 the aforesaid case upon the plaintiffs, 
who affirm that such was the case. The 
plaintiffs have failed to prove that the 
entire Mauza "Babhangawan" was in¬ 
cluded in the Permanent Settlement made 
with them. The thirty years register shows, 
as observed above, that they were two 
separate and distinct Mauzas, having joint¬ 
ly the Kitabi area of 3488 bighas odd. 
The Decennial Settlement Kabultat ol the 
plaintiffs (Exhibit L-2) does not show that 
the entire Mauza " Babbage wan " was 
Settled with G.iinnu Singh, the plaintiffs’ 
predecessor-in-interest. It shows that "Ke- 
darpura-Babbangowan," and not solely 
“ Babhangawan ” was settled with Gliinnu 
Singh. Parbhu Singh’s kabuliyat (Exhibit 
L-i) does not show that “ Kedarpura " 
alone was settled with him, but M Babhan¬ 
gawan- Kedarpura/* In the light of the 

0 30 c. 291 j 30 i. a. 44; 7 e. w. n. i93? 

6 Bom. L. R. I (P. C.). 


evidence in the case these entries in the 
aforesaid kabuliyats “Kedarpura-Babhanga- 
wan" and “ Babhangawan-Kedarpura 
meou that lands in both the Mauzas were 
settled with Ghinnu Singh and Parbhu 
Singh. The evidence in the case already 
discussed points to the fact, as stated in 
the earliest register which sets forth the 
state of affairs from 1861-1890, that the 
lands of the two Mauzas were settled in 
separate shares and those shares were two- 
thirds to Parbhu Singh and one-lhird to 
Ghinnu Singh. Ghinnu Singh had, as admit¬ 
ted by himself in the jamabandi tiled by him 
and the petition filed by his son Iianwari 
Singh, only one-third of the entire area, 
namely, 1,161 bighas were settled with him. 
Parbhu Singh, on the other ln.nd, had about 
2,321 bighas odd, that is, about two-thirds of 
the entire area. The jama payable by Ghinnu 
Singh and Parbhu Singh Rs. 56-1-2 and 
Rs 1,151 respectively also point to near¬ 
ly the same projiortion. The Revenue Sur- 
vev has found the area of “ Babhangawan^ 
to be 771 acres odd and of " Kedarpura 
to be 2 67 acres odd. If “ Babhangawan " 
was settled entirely wtk Ghinnu Singh 
and “ Kedarpura’* with Parbhu Singh, 
as alleged by the plaintiffs, Ghinnu Singh 
would then have an area of 771 acres odd 
and Parbhu Singh an area of 267 bighas 
odd as shown in the Revenue Survey maps 
of “ Babhangawan ** and “ Kedarpura " res¬ 
pectively; in other words, the share of Ghinnu 
Singh will be two-thirds and Parbhu Singh 
one-third, the area of the two Mauzas taken 
together, that is, in inverse order of the 
proportion of the area which was originally 
settled with them. 

On behalf of the plaintiffs it has been 
urged that the Kitabi or Khaiyali area men¬ 
tioned in t n e earliest register (Exhibit Z-75) 
was a myth and that tne settlement was not 
according to tne area but was according 
to 4 he produce of the land. In other 
words, tne contention is that, although 
the jamas settled with Gliinnu Singh 
and Prabhu Singli as stated above are 
nearly in the proportion of one-third and 
two-tj irds, the area in the settlement; 0 1 
Ghinnu Singh must have been in the in¬ 
verse proporti>p according to ‘the produce 
of the land allotted to him It is tfue 
that, originally, during the Muhammadan 
period the Settlement was made according 


* 
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to the produce oi tne P.nd and Sher Shah 
(1540-1545 A. D) fixed tne snare 0 1 tne State 
at one-tourin oi tueproduce. Asne did not 
live long nc cuuid not cairy^out nis piuis 
into geneiul eneci and wnalever ne leii 
undone was, however, efiectually pen 01 in - 
ed under tne auspices ol tne Rmpeior 

Akbar (latter' ball ol lire i6tn Century) 
by Raja Todarmal. l'ne first step taken 
towards an accurate assessment was to make 
the measurement oi tne land and in order 
to do tnis one uniiorm standard was sub- 
strtuted lor t u e various measurements used 
throughout tue country wuicn was 3,0oo 

square yards lor a bigha, tne Rnglisu 
statute acre being 4,640 square yaids. 
Ine register prepared in tue tune ol Host iar 
Jang snowed tne Kitabi area wnicn was 
.iscertained by measurement during tne 
time ol Raja Todainial and tnis aiea came 
to be known as the A iiabi area, tnut is, 
literall> the aiea recorded in tne legister 
and was accepted lor tue settlement ol 
revenue wnen tne Rust India Company 
took tne Grant ol tne Provinces ol Bengal, 
Bmar and Onssa. Tne areas ol tne Muuzus 
weie lound in tue old iviunammadan iegister\, 
called Du* tar Parana. Xuey weie collect¬ 
ed and compiled under tue ordds 
and superintendence oi Mr. Dain in 
1617 i vuie Rxinbm 99 para^mpu 3 )* 
Tne Bet dements made during tne 

time ol tne Rast India Companp were 
‘based upon tne Kitabi are^ lound in tne 
old Munummudan records and sucn Settle¬ 
ments weie made originally lor snort peuods, 
in order to ascertain tue actual pioduce 
-1 tne lands and tne buiden oi levenue 
mat tney weie capable ol bearing. Alter 
lull investigation tne mioimation was set 
forth in tne tnmy yeais’ register which 
gives an account oi the Settlement pie- 
vious to and alter the assumption 01 me 
administration by the Rast India Company. 
On tne basis oi me lmoimuuon enttied in 
tne said xegistei, tne .Decennial Settlement 
was maue wnicn was intended to be made 
permanent upon leceipt ol tue oideis oi 
tne Court ol Dnectois. Tneieloie, alinough 
the produce oi tne lands was tne basis 
oi tne Settlement tne aiea or tne tukbu 
could not be lost sigut ol in older ro nuke 
the Settiement equituoie botnioi me Covein- 
ment and me ZLnu>>uats. Tne aiea, tneie- 
toie, recorded in the said register as Khtyali 


or Kitabi area cannot be said to be wholly 
wituout any basis, in tnat .very register 
Wnde snowing tne Kitabi area me tnen 
caned me piesent aiea wnicn was sligntly 
in ruodihcation ol tne Kitabi urea, was also 
mentioned. There!ore, the area was taken 
into consideration at the time oi the Settle¬ 
ment and was alwajs so treated in dealing 
with Settlement ol the two Muuzus, and me 
proportion oi two-thirds and one-tnird was 
maintained throughout by the Government 
Ofliceis and was accepted by the parties 
tnemselves. Tneieloie, tne piaintins have 
iaried to snow tnat tney aie entitled to me 
entire area measured and shown m tne 
Revenue Survey as aj^peitaining to Mauza 
Babnangawan. Tney nave laded to snow 
that tue entire Monza was settled with tnem 
at the ume oi me Decennial or me Per¬ 
manent Settlement. Tne learned Subordi¬ 
nate Judge is, tneieloie, light in holding 
mat 0111) one-mud oi me uie«.s oi me 

two Muuzus “Babnangawan ' and “ Redai- 

pura ” was settled with tne plamtifis. 
He nas, tnereioie, veiy rigntly dismissed 
his claim as to tne enuie Muuza “ Babnan¬ 
gawan " wnicn covers tne land in dispute. 
Tue piaintins, however, havepioveo mat 
at me time ol me Decennial Settlement 
one-mud oi tne aiea ol Muuza “ Babnan- 
gawan " was settled with them. 

Mr. Hasan Imam, however, contends that, 
after tne Decennial bet tie ment, me lands 
oi the two Muuz«s “ Babhangawan " and 
“ Kedarpuia " settled with Paibhu Singh 
and Ghinnu Singh began to diiuviate and 
by tne ume tne ten yeais expued all tne 
lands ol me two Muuzus nad diluviated, 
leaving only 33 b>ghu$ 3 A aluas out ol the 
land settled with Ghmnu Bmgn and >5 
Ctghus 2 kuihus outoi me lands settled with 
Paibhu Smgh out oi watei, and Ghinnu 
Singh took remission oi ie\enue Lut 
Paionu Singh did not, and wnen me Janas 
began to ie-appeai PaiLnu Singn ana his 
nens look possession oi me same and in 
the year 1619 when all the lands ol both 
tne villages 1 c-appeaieatnt} took possession 
ol tne enuie Innas. Gnmnu Singn and his 
heiis weie nevei in posressioD ol me lands 
alter ie-appeaiance and tneir various at¬ 
tempts to takt Settlements 01 tne lands Uom 
Government lulled. 'Ineieioie, saps Mr. 
Hasan imam, Ghinnu Singh and his nens lost 
ail title to the lands in dispute. Be also 
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contends that Ghinnu Singh having taken 
abatement of revenue on account of dilu- 
vion the Settlement with him at the time 
of the Permanent Settlement in 1207 was 
only with respect to 33 btghas 3 kathas 
which remained in his possession after 
diluvionas stated above and the Decennial 
Settlement of the land in excess of the 
said area was superseded by the Perma¬ 
nent Settlement. Consequently, he argues 
that the lands in dispute which are the 
lands with respect to which the abatement 
of revenue was allowed to Ghinnu Singh 
cannot be said to be the land included in 
the Permanent Settlement of Ghinnu Singh. 
It is true, that Ghinnu Singh obtained 
remission of revenue, as stated above, in 
the year 1207. The jamabandi filed by 
Ghinnu Singh in 1207 for the year 1800-01 
shows a decrease of 1,129 bighas 17 kathas 
oi land settled with him in “ Babhanga- 
wan ” and “ Kedarpura” with respect to 
which lie claimed an abatement of revenue 
of Rs. 519-2-5, the area above water in the 
said villages being only 33 bighas 3 kathas. 
His application for abatement is not filed 
but is referred 1o in the report of I/ichh- 
min Singh Kanuneo. Purbhu Singh also 
applied for abatement of revenue (Ex¬ 
hibit Z 70-71) but no abatement was allow¬ 
ed to him because, as reported by Each li¬ 
man Singh, there appeared sufficient increase 
of land according to the average jamabandi 
in the villages in his possessnn. It also 
appears from the reports of I/ichhniun 
Singh Kbnungo (Exhibits N-2. N-i, and 
75 and the note made in the Quinquen¬ 
nial Register of 1790 to 1838 (Exhibit U) 
that the lands of the Taluqa were mea¬ 
sured under the orders of the Board of 
Revenue in 1208 Fasti in order to prepare 
an account of the diluviated lands and that 
the jama of the entire mihal of Ghinnu 
Singh of Rs. *,405 originally fixed at the 
Decennial Settlement was reduced under 
the orders of the Governor-General in 
Council, dated the 6th ‘March i8or, to 
Rs. 1,901. The jama of Rs. 561 odd of 

Mauza “Kedarpura-Bibhangawan J * was 

red i-ed by Rs. 347 from Rs. 561 to Rs. 213. 
Tue Tirijs, jamabandis (Exhibits P and 
72) signed by Guinun Singh and Parbhu 
Singh show ’the are is of the lands in the 
two Mauzzs as]detailed Jibove after dilu- 
vion in their respective possession. Eachh- 


man Singh Kanttngo reported (Exhibit 
N-2), dated 1817, that 1,000 b'ghas of the 
lands of the two Mauzas had re-appeared 
and that Kmhaiya Singh and others, 
heirs of Parbhu Singh, had taken possession 
of the same and Ghinnu Singh wanted to 
take Settlement according to his share 
ot one-third. In 1822 be reported that 
2,000 bighas had come out and that they 
were fit for Settlement but that Parbhu 
Singh had taken possession of the same. 
Banwari Singh on 20th February 1824 
filed a petition to the*Board of Revenue 
which Wf.s forwarded to the Collector by 
his letter -Exhibit M-i) dated 5th Much; 
1824 stating that he was entitled to Settle¬ 
ment of one-third of the aforesaid alluviated 
lands on payment of the revenue that may 
be assessed upon them. In reply to the 
Board's letter the Collector submitted his 
report (Exhibit M-2) dated 22nd April 1824 
.supporting the statement of Lachhman 
Singh as to the lands having been diluviated 
and being in possession of Parbhu Singh. 
He, however, reported that there was delay 
in his disposing of the matter, inasmuch 
as it required investigation into it which 
he was required to do under the orders 
of the Board of Revenue, dated 8th July 
1822, under Regulation II of 1819 and that 
if the petitioner was dispossessed by the 
heirs of Parbhu Singh and wanted immediate 
redress he could go to the Zilah Court but 
until his investigation was brought to a 
determination it was not opossible fir him 
to afford any redress to the petitioner. 
There is nothing on the record to show 
what happened afterwards, whether tie 
petitioner Banwari Singh did go to the 
Civil Court or not If he did go, what was 
the result. It is also not known what was 
the final report of the Collector after the 
Investigation referred to in his letter. The 
Collectors letter is dated 22nd April 
1825 and the Tirij of the diluviated lands 
is dated September 1830. (Exhibits P 

and 72). . , , . 

Ghinnu Singhfeeems to have repeated Ins 

prayer in his application of the 3rd Decem¬ 
ber 1830. Mr. Dharikshan Singh, Deputy 
Magistrate, in his judgment in the case 
under section 145 of the Code of -Criminal 

Procedure (Exhibit? Z-99) deabng with this 

question states: 1 # 1 ‘{A^document of 1839 
has been?produced by the second party (the 
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plaintiffs) from which it pppears that under 
the direction of the Board of Revenue 
the revenue fixed in 1197 Fasli on Ghinnu 
Singh’s share 'Rs. 2,405 odd) was to be 
restored.” This document has not been 
produced before us. It, however, appears 
that Ghinnu Singh and his heirs continued 
to pay the revenue as w<-s assessed in 1208 
after the diluvion of the land of the Mauza, 
vide Exhibit 13, Settlement Register of 
1841-42. On the other hand, the revenue 
fixed for the lands settled with Parbhu 
Singh was not reduced and the reason 
of this is given in the report of Lachhman 
Singh as well as in the Quinquennial Re¬ 
gister (Exhibit U). It appears from those 
documents that, between the years 1197 
to 1201, Parbhu Singh took into his posses¬ 
sion the diluviated lands of Mauza Peer- 
bahani Chak and thus he was in possession 
of lands which did not decrease the jama - 
bandi income of the lands in his possession 
in spite of the diluvion of the lands of Mauza 
“ Babhangawan ” “Kedarpura,” and, there¬ 
fore, the original revenue of his mahal of 
Rs. 6,953-2 was not reduced. In 1205 he 
took Settlement of lands in Qasimpur upon 
which a jama of Rs. 51-9 -5 was assessed. 
Accordingly, the Settlement Register (Exhi¬ 
bit T-i) 1841-42 shows that the jama of 
Rs. 7,004-11-5 was fixed in 1205 for the Mahal 
Raipatti, Tauzi No. 3143 including Qasim- 
pur. Therefore, no additional jama w'as 
assessed upon the lands in possession of 
Parbhu Singh after the diluvion of the lands 
of Babhangawan and Kedarpura as reported 
by Eachhman Singh. No additional re¬ 
venue was paid by Ghinnu Singh also. 
Mr. Hasan Imam says that the additional 
lands of “ Babhangawan ” and “ Kedar¬ 
pura " of about 2,000 bighas which were 
taken possession by Parbhu Singh's heirs 
were all the lands of those Mauzas and, 
consequently, Parbhu Singh was in posses¬ 
sion of all those lands to the exclusion oi 
Ghinnu S ngh'sheirs, and the original KitaM 
area settled with him being 2,321 bighas 
odd he is not in possession of any land in 

excess of that area and, therefore, the lands 
in question must be deemed to have been 
included in the Settlement originally' made 
with him ; but if these lands covered the 
entire area of Babhangawan and Kedar¬ 
pura Parbhu Singh’s heirs had tnc right 
to exclude Ghinnu Si ngh's heirs from one- 


third of the said area inasmuch as one- 
third of the entire area was settled with 
Ghinnu Singh at the time of the Decennial 
Settlement. A reference has been made 
to a report, dated 1819-20 'Exhibit 75) 
to show that the 2,000 bighas taken posses¬ 
sion of by Parbhu Singh's heir covered 
the entire lands of Babhangawan and 
Kedarpura barring the lands of 75 bighas 
odd and 33 bighqs odd which had not 
diluviated before 1201 and continued to 
be in possession *>f Parbhu Singh. This 
argument is based upon the boundaries 
of 2,000 bighas (in particular the northern 
boundary) of the diluviated lands given in 
the said report 'Exuibit U) which mentions 
Aknilpur and Mauza Khas as being to tfie 
north of the newly formed lands. The 
map showing the measurements and situ¬ 
ation of the said 2,000 bighas has not been 
produced. We have looked into the maps 
carefully of the Revenue Survey of Mauza 
Babhangawan Kedarpura and the adjoining 
villages, particularly the southern villages. 
Tue northern boundary given in the kaifiyat 
does not necessarily covet all the lands 
of Babhangawan and Kedarpura. The area 
2,000 bights in question is far in excess 
of the area of Babhangawan and Kedar¬ 
pura found by the Revenue Survey measure¬ 
ment. Tnerefore, the aforesaid area must 
include the land of other Mauzas , probably 
to the south of Kedarpura. If so, it is not 
possible to say how far these lands extended 
to the south. Therefore, nc certain in¬ 
ference can be drawn from the area or the 
boundary given in the report (Exfibit U) 
and it cannot with certainty be said that 
the diluviated lands necessarily' covered the 
lands in dispute. Therefore, the defendants 
cannot derive any benefit from the fact 
they were in possession of 2,000 bighas 
of the alluviated lands in 1822. The 
lands of the Mauzas are subject to the 
action of liver Ganges. In fact, the who T e 
tract of lands in the neighbourhood has been 
subject to the fitful course of the river, 
particularly the lands to the south of Bha- 
bhangawan and Kedarpura which are des¬ 
cribed as Clarks or Churs, terms that apply 
generally to diara lands. The lands of 
the villa es in que tion U all diluviated 
between 1201 to 1207 ji.st after the 
Decennial Settlement, Some lands began 
to appear in 1215 and tie alluvion continued 
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tip to 1220 when large quantities of land 
re-appeared; Nothin? is known as"to the 
condition of the r land9*Wto , "T84o when the 
Thak and the Revenue Survey took place. 
There is, however, a note to the effect 
that it relates to the newlv accreted 
lands of the said Mautas. The Settlement 
Register ("Exhibit 13) of 1240 Pasli (1841- 
42) does not show any decrease in the area 
settled with Ghfnnu Singh on account of 
the diluvion though it shows the decrease 
in the annual jama mvable. The area 
there recorded is ti6t highas 8 kathas, 
that is, nearly one- + hird of the entire 
area of the two Mautas. 

The question then is whether Ghinnu 
Singh’s taking remission of the revenue 
amounts to an abandonment of the lands 
bv him. No authority exactly applicable 
to the present case has been cited. There 
are some cases relating to the effect of 
submersion of ralyatl lands and non-pay¬ 
ment of rent but none with respect to the 
effect of remission of revenue payable to 
Government. In TTentnath Duff v. Ashgur 
Slvdar (q), the view was expressed that the 
taking of remission of rent after submersion 
with respect to the diluviatedlands consti¬ 
tute abandonment of the holding and the 
tenant vail not be entitled to the lands 
on re-formation in suit ; so also in Sallg- 
ram Singh v. Puluk Pandev (*o). This was 
a decision based under section 6 of .Act 
VITT of 1869 which, requires that a ratyat 
could retain the right of occupancy onl'* 
so long a she paid rent. As to what would 
be the effect of abatement of rent in such 
circumstances under the Bengal Tenancy 
Act was left open. The view, however, 
was not accepted bv the Privy Council 
in Arun Chandra Singh v. KaminiKumar 
fn), which also was a case under the Bengal 
Act VIII of 1869. There it was held that 
the abatement in itself of rent will n^t 
entail forfeiture^of the tenancy. To the 
same effect was the decision of the Allaha¬ 
bad High Court in m Marhar Rai v. Ramgat 


(9) 4 C. 894J 2 Shome I,. R. 142J 2 Ind. Dec. 

{xrs.)* 5 66 . I* 

^jiojW. D. J. 149 . 

M 2 2 'Ind.rCa 3 .^i 7 ; f i 9 r C.»I/. r J. 272^18rc/W. 
**** 3 « 9 J (*9*4)*M. W>N. r i 7 S: *5 M. I,. T. 182 
I a I. 25lj-ia’A. L.*J/243 j *6^0111. It. R. 
2231 41 Cj 6831 41 I. Aj 32 (Pi C.). 


Singh (12). Therefore, so far as the tenancy 
land is concerned, the taking of abatemet 
of rent will not necessarily cause an aban¬ 
donment of the lands. As to the efTect 
of obtaining abatement of revenue there 
is no clear decision. On the principle 
enunciated in the above cases and analo¬ 
gy, the abatement of revenue will not 
cause forfeiture of the lands. The obser¬ 
vation in the case of lj)f>cz v. Muddun Mohun 
Thakoor (13) may be distinguished on the 
ground that, ss a matter of fact, in that 
case there was a continued payment of 
rent during the submertion and hence 
there was no forfeiture of the lands. Simi¬ 
larly in Nogender Chunder Chose v. Mahomed 
Esoff (14!, it was not thought necessary 
to decide the question inasmuch as there 
was no abatement of revenue. These 
cases, however, lay down that the question 
depends upon the intention of the parties. 
If the circumstances indicate that, in taking 
abatement of the revenue, there was an 
Intention to abandon the land, then. after 
re-appearance, the person who took the 
abatement cannot claim the land as he had 
already lost all right ll ereto. Therefore, 
it is to be judged in the circumstances 
of this case whether the plaintiffs by 
taking abatement of the revenue intended 
to abandon it. The applications of the 
Ghinnu Singh’s heirs after re-appearance 
claiming one-third share in tl-e lands as 

a nutter of right r r pa.vment of revenue 

• • 

cler rlv indicate that ti e re was no intention 
to abandon the holding, nor is there any 
thing on the part of the Government to 
indicate that the land with respect to which 
the abatement was allowed uas treated as 
abandoned. The Settlement Register 
(Exhibit 13) already referred to, as well as 
other registers, continued to record the area 
originally settled with Ghinnu Singh as 
the area appertaining to the Mahal Taiwi 
No. 3 T 4 2 • When the lands re-appeared 
and the report was made by Lachbman 
Singh Kanungo in the year 1817-24 the 
Government did not take steps to settle 
the lands rnd assess revenue thereon. 

(12) 18 A. 290; A. W. N. (1896) 56; 8 Ind. Dec. 
(n. S.)’ 899. 

(13) 14 W. R. iij 5B.L. R 521: 13 M. I. A. 
467; 2 Suth. P C. J. 336; 2 Sar. P. C. J. 594; 20 
E. R. 623 (P. C.). 

(*4) *o^B."I/. R. 406; 18 W. R i*3- 3 Sar. 

P. C. J. * 5 x!(P. c.). 
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Two years after the expiry of the Decennial 


About that time Regulation II of 1819 
relating to resumption and assessment of 
revenue on excess lands not already settled 
came into operation; 3 r et no action was 
taken t > resume or assess the additional 
lands reported by Lachhman Singh. No 
action up till now has been taken by Govern¬ 
ment under Act IX of 1847, even after the 
Revenue Survey of 1843, or after the Diara 
Survey of 1863-64, to assess the revenue 
over the lands and to treat them as latHs 
in addition to what was originally settled. 
It is now a settled law that Act IX 
of 1847 will only apply to lands which were 
not covered by the original Decennial and 
Permanent Settlements vide Secretary 
o f State for India in Council v. Fahamidan- 
nissa Beoum (15). If these lands were 
not included in the Permanent Settlement 
as is contended for bv Mr. Hasan Ima n ', 
certainly Government would have taken 
action to treat them as fddilional lands 
liable to be settled anew. The Govern¬ 
ment did not do so. Therefore, they were 
treated as lands covered by the original 
Settlement, a nd hence the remission did not 
cause any abandonment in itself and con¬ 
sequently did not entail forfeiture ->f the 
lands if they were originally included in 
the Settlement of Ghinnu Singh. It is, 
however, said that the Decennial Settlement 
J 793 was supersedea after ten years 
by the Permanent Settlement, and soon 
after the expiry, of the Decennial Settle¬ 
ment the remission was all >wed, and only 
33 bighas odd were treated as part of the 
lands settled, with Ghinnu Singh in 1801. 

The Decennial Settlement became ipso facto 
permanent after the expiry of the term in 
1206 (1799). Sections 1 and 2 of Regula¬ 
tion I of 1793 declared that the Settle¬ 
ments made in 1790 became permanent by 
themselves without any further confirma¬ 
tion. Therefore, the Permanent Settlement 
does not date from the expiry of the Dc cen- 
mal Settlement i n 1799, but fr 0 m the time 
when the Decennial Settlement was made 
in 1790 The abatement was, therefore 
made after the Permanent Settlement had 
been concluded. The abatement was ns 
a matter* of fact, allowed in 1208 11901). 


« T 1 -? U X * 4< \ 17 C ‘ 59 ° ; 5 Sar< P * C - J. 39U 

8 IndL Dec. (N; s.) 933 (P. C.). J 39 1 


Settlement in 1206 (1799), 1 he aba ten ent 
was allowed under the Regulations' with 
respect to the jama settled by the Perma¬ 
nent Settlement after measurement under 
the authority of the JDard of Revenue 
and the Governor-General in Council. The 
Regulations do not say that'the abatement 
will necessarily cause the abandonment- 
of the land. Therefore, the abatement 
in the present case did not entail forfeiture 
of the lands settled originally with Ghinnu 
Singh, and the plaintiffs' title* to Ihe U nds 
subsisted all along. 

< The question then arises whether their- 
title was extinguished by loss of tl e posses¬ 
sion over the lands in suit. The question * 
of adverse possession has not been raised 
in this case and from the nature of' the • 
lands it is not . possible to hold that tlye 
defendants were in possession of the identi- . 
cal lands for a continuous period of 12 . 
years at an} r time when the lands were • 
above water. The evidence- of posses¬ 
sion offered by the defendants lias been 
disbelieved by the Court below. The de¬ 
marcation proceedings of 1796-1901 indicate 
that very smr.ll quantity of lands, almost 
negligible, had come out of water and both 
parties were asserting their right to the 
lands in question. If the defendants were 
trespassers to the extent of one-third of 
the lands of the village they must prove . 
their possession openly and exclusively 
and adversely te the knowledge cf the 
plaintiffs with respect to the particular 
lands in question in-order to acquire right 
by prescription. This has not been attempt - 
ed to be done in this case nor is this a case 
of adverse possession. The en be lands 
oflthe Mauzas were again under w-’ter frcir.- 
1892 to 1909 and small quantities of lands 
began to appear in 1909, about 100 high as , 
with some negligible quantity in 1906 
with respect tc which the demarcation 
proceedings took place. But from 1909 
the parties are fighting for possession and 
ultimately there w^ere proceedings under 
section 145 of the Criminal Procedure Code. 
Therefore, nobody can be said to be in peace¬ 
ful possession of the la.nds so as to acquire 
title by prescription as against the right¬ 
ful owner. On the other hand, the plaintiffs 
have given evidence in Ihe case of exercise 
ing their right of possession over such 
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portions of the lands as come out of water. 
Their evidence, though it may not be 
sufficient for the purpose of giving them a 
prescriptive right, is sufficient for the 
purpose of preserving their right based 
upon their undoubted title. It is not 
possible to disbelieve .ill the evidence cf 
possession given by the plaintiffs in the 
case though it m^y admit of some criti¬ 
cism There are rent-decrees of Courts 
(Exhibits 25 to 32) the villages papers, etc. 
Considering all this evidence it cor not 
be said that they have nrt exercised 
right ^of possession which the peculiar 
nature of the lands in this particular case 
admit of. They have, therefore, subsist- 
ln 8 n ght and this is sufficient for them to 
claim recovery of the land in question 
based on tille. The appeal before 11s was 
argued entirely upon the footing that the 
case depends entirely upon title, and not 
on prescription, and if the plaintiffs proved 
the title they are entitled to succeed. This 
is also the view of the Court below. In 
the very beginning of its judgment, while 
discussing Issues Nos. 6 and 7, the Coirt 
below says, that “the plaintiffs will succeed 
if they prove title to the lands ii dispute 
and they will fail on their f< ilure to prove 
the title.*' The plaintiffs have, no d<vb< 
failed to prove title to the entire Mauza 
Babhangawan but they have succeeded 
in proving their title to the one-third land 
of the said mauza. 

Therefore, the decree the Court below 
must be vacated. In lieu thereof a decree 
should be passed in favour ,f the plaintiffs 
declaring their title with respect to one- 
tl ird of 771 acres 1 r jc d 37 poles shown 
in the Revenue Survey as Mauza “Babhan- 
gawan " barring 33 bighas 3 kathas with 
respect tj what the Caurt has already 
given the plaintiffs a decree. The plaintiffs 
will be awarded possession over the afore- 

Sal< ^i rea ^ 7 X ocres 2 rood 37 poles minus 
33 bighas 3 kathas ) with mesne profits 
to be determined by the lower Court from 
1320 until delivery of possession of three 
years from this d^te, whichever is earlier. 
There will be no mesne profits with respect 
to 33 bighas kathas which have already 
been declared by the Court below to be 
in itheir possession. „ r 
As the plaintiffs jh ive 5 succeededftoJone- 
third of their claim, they are entitled to 


costs in proportion to the claim decreed 
throughout. The appeal and the suit are 
accordingly decreed to the extent indicated 
above. 

Ross, J.—The plaintiffs are the owners 
of an estate, Mahal Raipatti, bearing lauzi 
No. 3142 in the District of Saran, and the 
principal defendant is the owner of the 
adjoining estate, also c; lied Mahal Rai¬ 
patti, bearing Tauzi Nc.3143. In thef >rmer 
estate there are two khatas , the ijtnali 
khata and Khata No. 1. In 1883 the 
f rmer was sold for arrears of Government 
revenue and was purchased by five persons 
whose successors-in-interests are plaintiffs 
Nos. 1 tj 11. The Khata No. 1 was also 
sold for arrears of Government revenue 
and eventually came to the persons re¬ 
presented by plaintiffs Nos. 12 to 15 by 
private purchase from the auction-pur¬ 
chaser. Defendant No. 1 purchased the 
estate bearing Tauzi No. 3143 privately 
from defendants Nos. 2 and 3, who, through 
their farzidar Gopal Das, had purchased 
it at a sale for arrears of Government re¬ 
venue. Defendants Nos. 4 and 5 represent 
the lessee of the property defendants Nos. 

6 to 9 belong to the family 0 f defendant 
No. 1 and the remaining defendants ore 
kastkars and tenants, except defendant 
No. .24, a farzidar 0 f one of the plaintiffs, 
Bhagwat Singh. 

The subject-matter of this litigation 
is 771 acres 2 roods 37 poles of land, beiug 
Mauza Babhangawan in Mahal Raipatti. 
The plaintiffs allege that the original num¬ 
ber of their tnahal was 82 and this subse¬ 
quently became 114,2007 and lastly 3142. 

Ti e corresponding numbers of the defend¬ 
ants' estate were 84, 116, 2009 and 3143. 

In 1843 the two mahals were first m asured 
sj'stematically in the Revenue Survey. 
Mauza Babhangawan is situated within the 
plaintiffs' Mahal Raipatti and bears No. 53 
of the Revenue Survey and another village 
Kedarpura Babhangawan, the Revenue Sur¬ 
vey number of which is 179 and the area 
267 acres 1 rood and 3 poles is situated in 
the defendants' mahals. These are two 
distinct Mauzas. The land being situated 
near t e river Ganges is subject to diluvion 
and .Jluvion and on its h st re-appearance 
fro-1 t^e river there w.s,criminal litigation 
over it. Eventually, inja proceeding under 

section 145 of the Criminal Procedure Code, 
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possession was awarded to the defendants. 
The plaintiffs, therefore, seek a declaration 
of their title to this village and possession 
and mesne profits. 

The defendant No. i is the contesting 
defendant. In the written statement it 
is alleged that, at the time of the Permanent 
Settlement of 1793. the entire Mahal Rai- 
patti under two Tauzi numbers, namely, 
Nos. 3143 and 142 was settled with Parbhu 
Singh and Ghinnu Singh in the proportion 
of Nos. 2 to x, the sadar jama payable 
by the former beincr Rs. 6.953 and that pay¬ 
able by the latter Rs. 2,405. One of the 
villages comprised in the mahal was Babhan- 
gawan Kedarpura and this village was 
settled with these two persons in the same 
proportion, the sadr jama of Parbhu Singh 
being Rs. 1,151 and that of Ghinnu Singh 
Rs.561. The village was known indifferent¬ 
ly as Babhangawan Kedarpura or Kedar- 
pura Babhangawan or Babhangawan only. 
The area was 3482 bighas of which 2321 
bighas went to Parbhu Singh and 1161 
bighas to Ghinnu Singh. In the year* 1800 
the village was washed away. A measure¬ 
ment was made and it was found that 75 
bighas remained in Parbhu Singh's snare 
and 33 bighas and 3 kathas in Ghinnu Singh’s. 
The sadr jama of the former was not re¬ 
duced but a reduction of Rs. 347 was made 
in Ghinnu Singh's assessment. Since then 
Government Revenue on 33 bighas 3 kathas 
only has been paid and the plaintiffs are 
not entitled to more land than this. It is 
further pleaded that the Revenue Survey 
map of 1843 and the Gangetic Diara Sur¬ 
vey map of 1864 were wrongly prepared 
and that the possession of the plaintiffs 
and their predecessors had never been 
according to these maps and that there 
is no separate village Kedarpura. 

The principal issues in the case and the 
only issues debated in appeal are issues 
Nos.6 and 7 - No. 6. "Have the plain¬ 
tiffs any title to the disputed land ?" and 
No. 7, "Whether the disputed property, 
namely, the lands measuring 771 acres 
2 roods 37 poles named as village Babhan¬ 
gawan appertain to the plaintiffs' Mahal 
Raipatti, Tauzi No. 3142 or to Mahal 
Raipatti, Tauzi No. 3143?" The learned 
Subordinate Judge deeded these ; ssi es 
against thelplaintiffs and they have, there¬ 
fore, brought this appeal. 


It will be convenient, in the first place, 
to state briefly the principal dates connected 
with the diluvion and alluvion of the lands 
in suit. From Exhibits 71, 72 and N (2) 
it appears that in 1794 diluvion began 
and by 1801 or 1802 it was complete except 
for 75 bighas 2 kathas in the share of Par¬ 
bhu Singh and 33 bighas 3 kathas in the 
share of Ghinnu Singh. From Exhibit N (1) 
it appears that alluvion began in 1808. 
By 1817 there were 1000 bighas of cul¬ 
tivable land (Exhibit N (2) and by 1819 
2000 bighas had appeared. From the Thak 
and Revenue Survey maps of 1843 it will 
be seen that all the land was above water 
at that time. Diluvion seems to have 
begun again about 1887, as appears from 
the evidence of defence witness Chhabila 
Pandey, and was complete before 1896 
when re-formation began. By 1903 about 
55 bighas of cultivable land and by 1912, 
932 bighas had appeared (Exhibits 37 (A) 

and 37 fB). 

The evidence may be conveniently con¬ 
sidered in four parts—(1) down to the 
Parmar.ent Settlement; (2) from 1801 to 
1842 (3) the Revenue Si rvey maps of 1843 
and the Collector's Registers connected 
therewith; and (4) the documents of sub¬ 
sequent years. . 

(1) The historv of this property begins 
with Exhibit Z (75) a thirty years khatian 
from 1761 to 1790 which was prepared 
in the year 1817. It appears from this 
document that the Taluka was originally 

called Taluka Jungle Singh. In th ; s Taluka 
were three villages Raipatti, Kedarpura 
and Babhangawan. The recorded area of 
Kedarpura was 3488 bighas 14J kathas. 
The area of Babhangawan is recorded as 
included in Kedarpura and the sadr jama 
of both villages is included in that of the 
Taluka. The sadr jama in 1789 was 
Rs.9,798. In 1790, when the Decennial Settle¬ 
ment was made, separate jamas are recorded 
for Raipatti Rs. 933 “ 2 -o and for Kedar¬ 
pura Rs. 1,712-1-6 ; while, against Babhanga¬ 
wan, is the note "with Kedarpura and 
Parbhu Singh." It appears, further, from 
th ; s document that in 1776 ^‘ e es *at e was 
in charge of Parbhu Singh and Shewan 
S nrh and that at the time of the Decen¬ 
nial Settlement of 1790 it was settled with 
Parbhu Singh and Ghinnu Singhf separate¬ 
ly according to their shares. Next come 
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the Kabuliyats of 1790 by which Parbhu 
Singh and Ghinnu Singh took Settlement 
of Mahal Raipatti (Exhibits L (1) and 
I* (2)). In Parbhu Singh’s Kabullyat exe¬ 
cuted on the 16th December 1790 occurs, 
among sixteen villages, the name of Babhan- 
gawan Kedarpura with a sadr jama of 
Rs. 1,151 while in the Kabuliyat of Ghinnu 
Singb “respecting the share of Sliewan 
Singh” executed on the 24th December 
1790 appears, among eight villages, the 
name of Kedrarpura Babhangawan the 
sadr jama of which is ascertained from 
other evidence to be Rs. 561-1-10 (Ex¬ 
hibit O). 

Exhibit 7 . (r.37) is a jamibandt for 1800 
toli8or submitted by Ghinnu Singh. This 
shows the area of Babhangawan Kedar¬ 
pura, as recorded in the register of 1790, 
to be 1163 bighas of which only 33 bighas 
3 kathas were in existence in the year 1800. 
The jama is said to have fallen from 
Rs. 561-1-2 to 519-2-5. On the 2nd of Decem¬ 
ber 1799 Parbhu Singh also applied for 
reduction of his assessment (Exhibit 70) 
and he renewed his application in 1801 
(Exhibit 71). Exhibit 72 is a document 
of 1830 which contains the measurements 
of Mauza, Raipatti and other Mauzas 
constituting the Taluka of Chaudhury Par¬ 
bhu Sing hand the Taluka of Ghinnu Singh 
in 1800. This is an extremely important 
document and it shows that in Parbhu 
Singh’s estate there were 75 bighas and 
2 kathas made up of 44 bighas 16 kathas 
in Babhangawan and 30 bighas and 6 
kathas in Kedarpura, while, in Ghinnu 
Singh’s estate, there were 33 bighas 3 
kathas made up of 18 bigias in Babhan¬ 
gawan and 15 bighas 3 kathas in Kedar¬ 
pura, tlThis document shows not only the 
lands that remained after diluvion but 
also the fact that lands situated in each 
of the villages appertained to the*estates 
of both Parbhu Singh and Ghinnu Singh. 
The Quinquennial Register from 1790 to 
1848 (Exhibit U) shows that the Govern¬ 
ment revenue assessed on Ghinnu Singh’s 
estate, which is there shown as bearing 
No.. 82, was reduced from Rs. 2,405-1-2 
to Rs. 1,901-12-1. It further shows that 
in 1801 under the orders of the Governor- 
General in Council and the authorities of the 
Board, dated the 6th March 1801, this 
remission was made andtbedoal of the Mahal 


after deducting Sikka Rs. 503-5-9 from 
what was settled in 1790 on account of 
diluvion,was written in the name of Ghinnu 
Singh. The register also shows the estate 
of Parbhu Singh as bearing No. 84 but the 
revenue settled in 1790 remained unchanged 
in his case. The same facts appear in 
Exhibit O, a Kaifiat of the diluviated 
lands, dated the 31st March 1844, with the 
additional fact that an Amin was sent 
in 1800 to measure the diluviated lands, 
after which the revenue of Ghinnu Singh’s 
estate was reduced by Rs. 347-2-9 i n the 
case of Babhangawan Kedarpura and 
another doal at a reduced jama was taken 
from him in 1801. It is further stated 
in this document that the jama of Parbhu 
Singh was slightly reduced on account 
of diluvion, but this statement is not sup¬ 
ported by the other evidence in the case 
which is to the effect that his application 
for reduction was refused. 

(2) Exhibit N (2) is a report of Eachhman 
Singh Kanungo, made in 1817 stating 
that Babhangawan Kedarpura had the 
reformed and that about 1000 bighas of 
land as pointed out by Ghinnu Singh was 
cultivable and lit for settlement by the 
Government, but it was in the occupation 
of the heirs of Parbhu S’ngh. Exhibit 
Z (14°) is a further report made in 1819 
which states that about 2000 bighas of land 
had reformed in Kedarpura and Babhan¬ 
gawan and that the proceeds thereof were 
appropriated by the heirs of Parbhu. Singh; 
that offers of Rs. 2,000 were being made for 
this land and the accreted land of Kasim- 
pur This 2000 bighas appears also in 
Exhibit 75, a report of alluviated lands 
made in 1819-1820. It i s said in this 
document that two-thirds belong to tne 
heirs of Parbhu Singh and one-third to 
Banwari Singh, heir of Ghinnu Singh, but 
that the heirs of Parbhu Singh are in posses¬ 
sion of the entirety. One of the difficulties 
in the case is t 0 reconcile the Kitabi area 
of Babhangawan Kedarpura, 3488/ bighas, 
with the area found attfeRevenue Survey 
which is 771 plus 267 acres. A suggestion 
made by the learnedj Counsel for the plaint¬ 
iffs in connection with Exhibit 75 is that the 
2000 bighas, therein shown against Kedar¬ 
pura Babhangawan is the total of the areas 
of|Kashchak,l(Harshamchak, Bishunpur, Bir- 
bhanchak, Jafarpur Nisf, Kedarpura and the 
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southern strip of Babhangawan. On this to assert his title in the Civil Court. I n 
theory, these areas have been entered twice Exhibit Z (139) a rubakari of the Collector 
over’n the report under different names, made in a partition case in 1840, the state- 
The large area may possibly be explained mint is repeated that "after the deduc¬ 
es including Kasimpur (625 ~ bighas), Bir- tfon of Rs. 503-5-9 from the jama of Ghinnu 
bhanchak (181 bighas) Harshampt r (204 Singh a doal showing the rent from 1800 
bighas) and Bisnunpur nrjvn (500 bighas) in respect of the balance of the jama amount- 
all of which were under water at the time i n g to Rs. 1,901-12-1 was filed on behalf 
of Dece mia! Settlement. These areas add- of the maltk. " Exhibit Z (135 ) is a re¬ 
ed to the 2,000 bighas of Babhangawan port of an Am : n who, in connection with 
Kedarpura would make up approximate- certain partition proceedings had been de- 
ly the original Kitabi area. This, however, puted to measure Babhangawan and Kedar- 
is a matter of speculation. In 1822 the pv.ra in 1841. The measurement which he 
Kanungo submitted a further report (Ex- proposed to make was resisted by the 
hibit JN) in which he said that Banwari servants of Hingu Raj Singh, the pruchaser 
Singh was present to execute a Kabuliyat at auction-sale of the interest of Banwari 
recording doal at the original jama for the Singh. These persons stated that the lands 
alluviated land which was still to be settled, of Mauza Babhangawan and Kedarpura, 
No steps were apparently taken on the which formed the share of Kanhaya Singh, 
Kanungo’s report and in 1824 Banwari Chakurdbari Singh and Utim Narain 
Singh presented a petition to the Govern- Singh and the share of Ghinnu Singh sold 
ment in which he alleged that one-third at auction, belonging to their master, 
share in Kedarpura and Babhangawan had beer, joint and had not been parti- 
was his property inherited from his father, tioned and that their master ought to get 
With regard to the diluvion he says that 5 an as 1 pice and odd out of the Mauza as 
99 biofias of land remained in Babhanga- his purchased share and, therefore, the entire 
wan and 45 bighas in Kedarpr.ra of which Mauza should be measured and one-third 
15 bighas in Kedarpura were settled in his share separated out. This the Kanungo 
name and 30 bighas in the name of heirs refused to do and he refers to the evidence 
of Parbhu Singh. He goes on to say that given before him by the tenants of the village 
various applications were made for Settle- that the doal of the Taluka Raipatti be- 
ment of the alluviated land an<i he renewed longing to Kanhya Singh and others had 
his application to the Government pray- been separated from that of the Taluka 
ing for patta for one-third on receipt of belonging to Ghinnu S'ngh since 179c when 
payment of the Government revenue wHch the land was settled and that the former 
m’ght be settled there on. This petition share had no connection with the latter 
was sent by the Board of Revenue to the and that a piece of kasht land measuring 
Collector for report. He reported the facts 29 bighas 12 kathas 10 dhurs, the subject 
about the reduction of Ghinnu Singh's matter of the auction-sale, had fer long 
assessment on account of diluvion and (that is since 179°) been in possession 01 
denied that any application for Settlement Ghinnu Singh. The Kanungo pointed on 
had been made by Banwari Singh. The that the doals of the two Talukas were 
Collector's opinion was that if Banwari separate and the lands were also separa e 
S’ngh asserted that the heirs of Parbhu and that as he had been deputed to measure 
Singh had dispossessed him he should go the Taluka ; belonging to Ghinnu bingh 
to the Civil Court. Again, in 1830 (Ex- only he could not agree with the proposal 
hibit 72) the Kanungo suggested that one- that he should measure the entire village, 
tlurd of thelandin Kedarpura and Babhan- Exhibits T (1) and 13 are extracts from he 
gawan should be attached and made over Settlement Register of these 

to Banwari Singh so that he nrght pay show one of t be villages of Mahal No. 84 ° 
the Government revenue Rs. 500 which be Babhangawan Kedarpura with a am 
had been rem ; tted when the diluvion took area of 2,320 bighas 5 kathas and.1° 
place. But no action seems to have been and a jama of Rs. MS 1 whl , ; s 

taken e ther by the Government to settle have been sanctioned in 1205U 79 /* . 

the alluviated land or by Banwari Singh is the estate belonging to the ?deienaant* 
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It also shows as Mahal Wo. 62, Babnanga- 
wau Kedarpura, whose recorded area is 
still given as J.,161 bigiias 8 kathus. Tue 
jama ls^aot shown against tuis village, 
Dut it is stated that th .a jama 01 tne mutual 
was fixed as sanctioned 1208 (1801J. 
Xms concludes tne evidence relating to toe 
period irom 1801 to 1642. 

(3) Toe 1 hak ^*ap oi Kedarpura is Exhibit 
79 and tnat of Bahnangawan is Exhibit S. 
i'nese maps are dated, respectively, tne 
3rd and5tn of January 1643. Exwbit S 
shows tnat the demarcation 01 the boundary 
oi tne diara lands oi Babhangawan 
was made, as pointed out by Utim Kai 
and Baton Pande, cultivators ol the said 
village in tne presence oi tne hoi dcr& oi tne 
surrounding land. Tnere are two signatures 
01 “ snare-noiding proprietors oi Babhan¬ 
gawan, " namciy, Tacnnn Waram and Go- 
Dind Singh. Tacnnn Naram is a nepnew 
oi Paronu Singh anu Gobinu Singu was 
a purcuaad oi interests in certain villages 
in Mahal xCaipaiti 1 auzi i\u. 3142 but 
not m Mauza Babnangawan 01 tnat 
nui/tal (see ^xmbits Z (.130; Z (130J and 

roe mierence to be drawn irom 
tins lact is tnat tne JCiiuk oi Babnangawan 
inciudediands whicn were outside the hold¬ 
ing 01 the owners oi Tauzi No. 3142. Tne 
Revenue Survey maps iouow and they show 
tne areas 01 tne two villages Babnangawan 
and Kedarpura Babnangawan as 77* acres 
2 roods and 37 poies and 267 acres 1 rood 
and 3 poies respectively. Tne 1 earned*Coun¬ 
sel ior tne piamtifis renes upon tnese 
maps and tne learned Counsel ior the ue- 
leace has no criticism to oficr on them. 
He also accepts them as Correct. With 
these maps are connected the Conector's 
registers (Exhibits xo, 16, 14, 17, 63A, 
63B, 64B and 64E; Bxmbits 16 and 18 
are Mauzawar Registers. Exhibit 10 snows 
Babnangawan Kedarpura with an area 
oi 77i acres 2 roods and 37 poles recorded 
in statement Wo. 53 01 the book 01 the 
{Survey Oihce, tnat is, the Revenue {Survey 
map oi Babnangawan. The name oi the 
matial as given is Raipatti and its number 
is 1x4. Exhibit 16 is tne succeeding entry 
in the Mauzawar register. The name oi 
tne Mauza is the same, Babhangawan 
Kedarpura, tne area in this case 207 
acres 1 rood and 3 poles, is recorded in 
statement Wo* 179 oi the Book 01 tne bur- 


vey Office, that is, the Revenue Survey 
map oi Kedarpura Babhangawan. The 
number oi the Mahal is Wo. 116. The 
Mahalwar Registers Exhibits 14 and 17 
are in agreement with the Muuzawar Re¬ 
gister. they iurther show that in the 
locality the lands oi Babhangawan and 
Kedarpura are separate. Exhibits 63-A 
and O3-B re produce the extracts aireauy 
given in Exhibits 10 and 16. It is an 
unexplained fact that, whereas in the 
case of other villages which are common 
to both the estates, the Mauzawar Register 
gives both Mahal Was. 114 and 11G against 
the names of the villages, in the case oi 
Babnangawan Kedarpura, No. 11b only 
is given against the arta 267 acres and the 
No. XI4 only against the area ol 771 acres. 
Exuibits 64-B and 64-E are aiso extracts 
ir 0 m the Mauzawar Register which add 
notrnng further. It is on these registers, 
together with the Revenue Survey map, 
tuot tne plaintiffs’ ciaim to the whole of 
Mauza ^ Babhangawan principally depends* 
(41 The evidence 01 the last period 
is oi less importance. There are mutation 
registers, as, lor^exampie. Exhibit Z (157). 
Tnese, generally speaking, are oi no import- 
nance. One interesting lact is to be lound 
irom Exmbit Z (157), namely, that the 
right, title and interest 01 Ban war 1 Singh 
in Babnangawan Kedarpura was sold 
in 1839 f° r 5oo, while in 1842 the right, 
title ana interest ol Kanhaya Singh and 

Utim Waram Singh m Babhangawan 
Kedarpura letenea Rs. 2,000. Exhibit Z 
(70) an application for mutation of names 
made m 1677m respect 0 i Tauzi Wo. 2007, 
tnat is the plaintiffs' estate, shows that the 
area of 8 annas share in Babhangawan 
Kedarpura was 16 big has 1 katha and 
1 dhur. This looks like a reproduction 
of tne area originally settled alter the first 
diluvion and it cannot be attributed to a 
further diluvion af that did not begin 
until 1887^ The same area appeals in 
Exhibit Z (66; a ^wasil baai papei, the 
date oi which is not given but wnich was 
filed^ before the jotn June 1885. Team¬ 
ed Counsel for the plaint ills suggests that 
tne area given in Exhibit 70 was given 
under a misapprehension by the .Manager 
of the Court of Wards who made the appli¬ 
cation ior mutation. That no strong in¬ 
ference can be drawn 110m it is dear from 
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the fact that in Exhibit 36, an application 
for partition mjde in 1880, the area of 
Babhangawan r^edarpuia is shown as 663 
bighas 13 kathas dhurs . Exhibit 

Cis a lease of the 8-annas share of Babhan- 
gawan in Tauzi No. 3142 and other villages, 
executed on the 27th January 1898. The 
annual gro^s jama ol the share in Babhanga- 
wan is there recorded as R3 52-9-3. lie 
Road Cess Returns filed on behalf of both 
parties clo not seem to me to yeild any 
inference. Exhibit Z (71) the return of 
Tauzi No. 3142 shows the area of Babhan- 
gawanas 16 bighas 12 kathas and 12 £ dhurs 
but this may have been after the second 
diluvion had taken place. Similarly, no¬ 
thing can be inferred from the defendants' 
Road-Cess Returns In 1896 an application 
was made for the demarcation of Ba bhang 
wan in Tauzi No. 3142 a portion of which 
had re-appeared alter diluvion. Exhibit 
Z (129) is a report of the j^anungo in this 
case. He says that village Babhangawan 
comprises two Tauzi numbers and there 
are two sets of proprietors both of whom 
have applied for demarcation .The Deputy 
Collector in ’bis report to toe Collector 
refers to the Mahalwar Registeis and to the 
Revenue Survey maps and says that it would 
appear that Babhangawan, although shown 
in the Mahalwar Register as appertaining 
to Tauzi No. 3142, has apparently been 
demarcated as appertaining to Tauzi Nu. 
3143 without any objection and the pro¬ 
ceedings have been confirmed without any 
objection from the proprietors of the ad¬ 
jacent estates. 

The other documents are hot of much 
importance. There are some rent decrees 
filed by the plaintiffs but as the areas 
included in these decrees amount to less 
than 33 J bighas they are not inconsistent 
with the case of the defence. There are 
also a number of zarpeshgi leases from 
1877 to 1891 filed by the defence. These 
are all produced for the same purpose, 
namely, to show that they deal with lands 
described as lying in Mauza Babhangawan 
within the defendants' Tauzi No. 2009 or 
3143 as the case may be. This completes 
the principal documentary evidence. The 
oral eminence is of little importance. On 
the plaintiffs* side it is directed to prove 
that they have been in, possession within 
12 years of the date of suit. The only 


comment that the learned Counsel for the 
defendants had to make on this evidence 
was that, even if possession was proved, 
it would be oi no assistance to the plaintiffs 
if tneir title was not established. Neither 
party has pleaded title by adveise posses¬ 
sion, the case oi the defendants’ being that 
they hold by superior title, nutnely, Settle¬ 
ment from the Government. In paragraph 
15 of the written statement it is said 1 hat 
ihe deiendants are entitled to retain posses- 
sion of the same quantity and the same 
Dud that had beet] settled with Parbhu 
Singh; tiie Dnd in dispute forms part of 
the land settled and owned in Mauza Ba¬ 
bhangawan, Tauzi No. 3143. 

Tne main contention on this evidence 
by the respondents is, that the Peimanent 
Settlement with Giiinnu Singh was made 
in 1801 and was in respect of only 33 bighas 
3 kathas in Babuangawan Kedarpura. 
Teamed Counsel argues that Regulation I 
oi 1793 did not oi its own force convert 
the Decennial into a Pamianent Settlement 
and that the Regulation must be read with 
Regulation VIII of 1793 one of the pro¬ 
visions of which relates to reduction in 
assessment. He contends that the Settle¬ 
ment with Ghinnu Singh made in 1790 be¬ 
came parmanent subject to any alteration 
made by reduction in the assessment and 
as the jama was finally settled at a reduced 
rate in . respect of reduced area in 1208 
(1801) it must Ibe taken that this was the 
Settlement which was made parmanent. 
But the learned Counsel for the appellants 
points out that the Decennial Settlement 
expired in 1206 and that the diluvion 
took place after this and that the Settle¬ 
ment became permanent at least from 1207, 
whereas, the reduction in the assessment 
did not hike place until 1208, tj,at is,af1er 
tne Settlement became peimanent. This 
contention is sound as far as it goes 
in my opinion tne effect of Regulation 

of 1793 was to convert the then Curien 

Decennial Settlement into a Permanent 
Settlement subject to the possibility 0 
reduction in the assessment. The question 
still remains as to what the effect of re 
remission of revenue w?s. The faw on he 
subject is contained in Mazhar Rui v. 
Ramgat Singh (12) and A fun Chart™ 
Singh v. Kamini Kumar (11)* which 
tahlish this, that mere non-payment ot iem 
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or claiming or accepting remission of 
rent is not in itseli proof of abandonment 
and taut, until it can be establisned taut tae 
holder^of^tne tenure has abandoned nis 
rignt to the submerged lands, it remains 
intact, Tne question is one of inteution 
to be determined by tae circumstances 
of eaca case. Now, in the present case tae 
Government does not claim tae land as 
having been abandoned nor does the de¬ 
fendant claim that the land was abandoned 
by Ghianu Singh and settled with him. 
Taerefore, it is reasonably certain that there 
is no case ot abandonment arising in the 
circumstances of tae present suit. More¬ 
over, I consider it fairly clear from tae 
terms of tae various reports of Dachhmun 
Singa JCanungo and irom the petition 
of Bauwan Singh tnat, so far as Gninnu 
Singa and liis immediate successor were 
concerned, taere was no intention to aban¬ 
don tae land; but, on tne contrary, an asser¬ 
tion of a continuing title to one-tnird of 
the village. Njr did tae Government ever 
treat tae land as abandoned, it was 
never settled witn any one else. In Ex- 
llibit l3 tae area of tae plaintiffs’ estate 
in JBabaangawan Kedarpura is still shown 
as 1,161 btghas altnouga the jama is slid 
to have been settled in 1208 that is, the 
reduced jama . And all tae Government 
Registers waich have been referred to above 
show that not omy one-taird but the 
entirety of Babhangawan was treated as 
the plaintiffs' estate. It is clear, theiefore, 
on tae documents, that the plaintiffs have 
title to one-third of Babhangawan. But 
their claim to the whole village cannot 
succeed. Non^ of the earlier documents 
supports it; on the contrary, they contra¬ 
dict, it. They show clearly (a) that Ghinnu 
Singh had land not exclusively in Ba¬ 
bhangawan but in Babhangawan and ±wedar- 
pura; (b) that Parbau Singh had land 
not exclusively in Kedarpuxa but in Ketiai- 
puia and Babhangawan, and (c) that the 
shares of Gninnu Singh and Parbhu Singh 

in the lands of both villages were one- 
third and two-thirds. The present liti¬ 
gation is confined to Babhangawan alone 
and, therefore, no question of the plaint- 
ifis' rigat in Eedarpura arises. But the 
claim to the^wnole ol Babhangawan rests 
ultimately on the Mauzawar Registers 
alone. These axe wholly unexplained. 


I 

They are inconsistent with all the earlier 
history and evidence in the case and cannot 
be accepted as good evidence of plaintiffs' 
tith to the entirety of Babhangawan. 

One more argument on behalf of the 
plaintiffs-uppellants refnains^to be con¬ 
sidered. Reference was made to the case 
of Khemesh Chandra Rakshit v. Abdul 
Hamid (16), and it was A contended that, 
no matter to whom the land in suit belonged, 
the estate defaulted and Hie plaintiffs 
purchased it and became the Settlement- 
holders from the Government in respect 
ol that property. The plaintiffs, it is argued, 
are not the successors-i 11-interest ot the 
defaulting proprietors but the purchasers 
of the estate shown in the Collector’s Re¬ 
gister. A sufficient answer to this argu¬ 
ment is to be found in the fact that plain¬ 
tiffs Nos. 1 to 11 purchased the ijmali ac¬ 
count subject to encumbrances and that 
the other plaintiffs purchased Khata No. 1 
also subject to enumbrances. What pass¬ 
ed to the purchaser was not the estate 
but the right, title and interest of the 
defaulting proprietors. The plaintiffs' title, 
therefore, cannot be improved by the fact 
that they purchased at revenue-sale. 

lhe lesult is that the appeal will^ be 
decreed in part in the terms proposed by 
my learned brother. 

s. Appeal partly allowed. 

(16) 29 Ind.iCas.S330; 43C. 46; 19 C. W. N 
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A veu lor of lease-hold property is bound under 
section 55 (, i) of the Transferof Property Act 
to pay me rent accrued due up to the date of sale 
where the rent became due during the tenaucy 
oi the vendor or of a person through whom he 
claimed otherwise than by purchase. 

jAppej 1 from a decision of tlie Subordinate 
Judge, Gaya, dated the 21st June 1921, 
reversing that of the IVumsif, Aurangabad 
dated the 30th September 1920. 

> ^Mr. L. N. Singh, for the Appellant. 

• jMr. Brij Keshore Prasad, for the Re¬ 
spondents. 

JUDGMENT. 

Ross, J. —This is an appeal by defend¬ 
ant No. I against the decree of the Sub¬ 
ordinate Judge of Gaya reversing the de¬ 
cision of the Muusif of Aurangabad and 
decreeing the plaintiff's suit. 
rt Rani Caandradeo Kuar was the pro¬ 
prietor of Mauza Kesour, she leased the 
property m zurpeshgi to Eohari 3 Vj al who 

died leaving a w.dow, Musammat Dhako 
Kuar defendant No. 2, a daughter Musam- 
mat Paul Kuar, defendant No. 1, and two 
sons Cnuai xyal and JVjuni Eal, defendants 
NoS.3and4. Dhako Kuar made agift of 8- 
annas snare in th e H zarpeshgi lease to de¬ 
fendant No. x and^of ocher 8-annas share 
to defendants IN os. 3 and 4 at some time not 
speciiied. On the 7th December 1916, 
corresponding to Aghan 1324, defendant 
jsi o. 1 sol d her 8-anna s interest to the plamtiff. 
Thereafter, Rani Cuaudradeo Kuar brought 
a suit for arrears of rent for the years 1322 
and 1323, impleading as defendant only 
Musamtnal Dnako Kuar. There was an 
attachment before judgment of the land¬ 
lord's portion of the standing crop and 
in order to release toe crop irom attach¬ 
ment tne^plaintiff paid^Rs. 511-4-6 to t^e 
Ram on the 23rd January 1917. The 

present suit was brougnt against the de¬ 
fendant No. 1 for the recovery of tuid 4 sum 
with interest. The Munsii cUsnussea^the 
suit on tms ground among others that 
there was no allegation in tne plaint and 
no evidence on tne plaintiff's side, that the 
defendant No. 1 was in possession of the 
lease-hold in the years 1322 and 1323 for 
the rent of wtuen the suit was brought 
by Ram Chandradeo Kuar. His decision 
was reversed by the learned Subordinate 
Judge, and the only ground taken in 
second^ appeal is that, in the absence 
of any allegation or proof that defendant 
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No. i was in possession of the lease-hold 
in 1322, and 1323 and, therefore, liable for 

the rent of these years, the plaintiff was 
not entitled to recover from her. 

The learned ^Subordinate Judge has 
relied upon the provisions oi section 55 
G) (g) of the^Transfer of Property Act 
which requires the Seiler to pay all public 
charges and rent accrued clue in respect 
of tne property up to the date of sale, 
the interest on ail incumbrances on^sucli 
property due on such date, and, except 
wiitre the property is sold subject to in¬ 
cumbrances, to discharge all incumbrances 
on the property then easting. He inters 
from tms provision that defendant No. 1 
was bound to pay the arrears of rent due 
up to the end of 1323 irrespective of the 
period of her actual possession. This 
provision of the Transfer of Property Act 
implies a covenant against incumbrances 
and tne question for decision is, whether 
tne Covenant extends only to such incum¬ 
brances as nave been created by the vendor 
or to ail incumbrances on the property 
at the time of sale. It is only on the iater 
interpretation that the plaintiff can succeed, 
because tnere is nothing to show How long 
the d Jendant No. 1 was the owner of the 
property or how much rent, if any, accrued 
due during the period of her ownership. 

Tae defendant No. 1 obtained the proper¬ 
ty by gift iruhi her mother Dhako, who in 
turn inherited it from her husband Ealiori 

IVjai. Tne rent certainly accrued due 

during the tenancy of one or other of these 
persons. Tne incumbrance, therefore, was 
created either by the plaintiffs vendor 
or by a person through whom she Claimed 
otnerwise than by purchase. Even if the 
covenant against incumbrance^ implied 
by section 55 G) (g) ° f tjie Transferee!' 
Property Act were limited to the usual 
conveyancing covenant implied in the 
Conveyancing Act (44 & 45 Vxt. Cn. 

I). Section 7 (x) an u tne actual words 
of* the section seem to be wider than 
this—it must, many view, cover tins charge 
for rent. The decision of the learned 
Subordinate Judge is, therelore, correct 
and tne appeal must be dismissed with 

costs. 

Das, J. —I agree. 

p.D. h N. H. Appeal dismissed. 
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July 24, 1923, 

Present :—Sir Walter Schwab© 

Chief Justice, Mr. Just’ce Co itts 
and Mr. Justice Krisi nan. 

In c^SS^ ?/„ AlR - JO^YL’UA RAMa- 
CHANdRA RAO, Sec.)xd Gr\de 

/iri: E p D ??? RAM AGHANDRA 1 ‘UR. 
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^pri^ament J f C r daPUr *“ Ui,der «° ri S“‘»»s 

jn^S t ou f rc^e P No ,0a , If ^/T' 

o^derVe 6 n Ult , ^ C ° mpl > iu - an 

SSSuJf ti a} VT ,Co1e tr of te Cri^ d S 

issue of e « <* lG ( “ ourt has directed 

tL i ^^Sacliti" 

deaitwbh C f USe , Why he shouI ‘i not be 

tpnasast*^ *«**• 


. --™-uiv cro.\n. 

Vakils Lot[J:r aChand,a ^ f 1 the 

_ u , JUDGMENT. 

Grade "pH V - ' 11 this iase a Second 
its a,,„ hV l *1 J ° Syula Ramachandra Rao, 

onto P T d d°l a re, * e,val his certili- 
-i-l• /^ J * e * act> stated to us by the 

lo‘r ref ^ that he was convicted 

or refusing to give security he having 

been caller upon to do so by reaso, of 

two speeches said to have been delivered 

by him m the Godavari District at mect- 

oTtu^lstToT H 5tl * ° f April "> 2 ’ ai "> 

O itiu 28tJi oi January 192^. Th - eff-c t 
.wH, e f. e a Sp !! C 'i eS ’ aSproved i» evidence' 
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.| l( ,rn„ A 1 - * • 1 1 evi ‘ieDce — 

Pohvi nu a ° f S bemg I jr °h»ced by ihe 
oht e Offices who heard them—was 

instigating the people, among other things 

not to pay taxes, and in one case no Ho 

oTtheH t re hal been a “e.ting 

of the Congress, the decision of which the 

euidHrf aPP , ar , e - uliy alviseJ should 

guide the population as to whether they 

Siiould or should n.t pay taxes to the 
recognised authorities. It was abo alleged 
that he stated that he objected to the 

PnoH r° Ur l S and the 'netbods of 

English Courts and recommended the 

people to eschew those Courts or to go to 
the Courts set up or to be set up by 
tue said Congi ess. 1 y 

It is quite clear that, so long as a man 
professes views ot that kind, and advises 
tue people to act in that way, he is Tot 
a fit person to be entrusted with a part 
of the administration of justice in the 
existing Courts ot this coumry. ana I a iu 

quite clear that the making of these 
speeches is such conuuct as calls upon H e 
Court in the exercise of its discipli. ary 
powers to take action, 1 " y 

Jlr. Ramachandra Rao comes up before 
us and puts in..a statement, denyim, the 

hHmT l° f , the rep ° rtS of tho speeches. 

Hu denial, however, does not go very far 
nor u° I Hunk that we- cun disregard the 
evidence that was.given and accepted in 
tue Court before, which-the matter came 
Heexpresses no.,regret for the toue of his' 
speeches and he does not say that he has 

mom| the - er ^' 0t ,r UiS Wa y S < 01 that he 

promises in; future, if permitted to practise 

in tue Conrtsi to conduct himself as a 

loyal,adherent of the Government respon- 
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sible for those Courts or anything of that 
kind; and we can only s&y that, as long 
as his attitude remain; as it is, we cannot 
permit a sanad to he issued to him. It 
will be open to him on some future 
occasion, if he is so minded, to attempt to 
satisfy the Court of a genuine change in 
the attitude tint be has at present adopted 
and to ask the Court to take a different 
view hereafter. Of cours?, nothing that 
we cun say now will in any way fetter 
the Court which is to deal with such an 
application if and when it is made. 

Coutts Trotter, J —I am of the same 
opinion. I want to make it as clear as I 
can that, speaking for mysel., the last 
thing that I tLink that we should con¬ 
sider’ ourselves concerned with in the 
ordinary way is what the political opinions 
of anybody are, whether they are n embers 
of the legal or any other profession. But 
while the Courts will always uphold the 
liberty of the subje:t in thought or speech, 
an applicant, who comes to ask foi the 
issue or renewal of a sanad, is applying to 
be tieated as a part of the machinery lor 
the maintenance of law and older in the 
body politic ani to take an active part 
in administering foi the other subjects o! 
the Crown the benefits that may be 
suppos.d to result from the upkeep of law 
anl uruer. it is intolerable and illogical 
that a man should seek to be put in tl at 
position while at the same time he is saying 
that jaw and older should be oisobe>ed, 
that taxes are not to be paid and that 
public offices are t 0 be abandoned in order 
t 0 paralyse the veiy life of the boay 
politic. I feel assured that this Court 
could not, without stultifying itself, issue 
a cerlificate to a man who with the same 
bre>th that he is asking for it cuts himself 
off and announces his intention t 0 do his 
best to cutoff others from the life of the 
State. 

Krishnan, J —I entirely agiee with the 
judgments that have been just delivered 
by the ltarned Chief Justice and my 
learned brother Coutts Trotter. I think 
it is perfectly clear that, so leng as the 
applicant is in the frame of mind which is 
evidenced by his two speeches Exhibits A 
an! B, it is not possible to give him a 
sanad to practise in Courts. When he 


changes that frame of mind effectively and 
makes it clear to this Court that he has 
done so in a manner which we could rely upon 
it would be then time to consider whether 
bis sanad should be renewed. For the 
present I agree that our orcer should be 
that his sanad should n r t be renewed. 

v. n. v. Sanad refused. 

N. h. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Application No. 6' cf 1923. 

September 5, 1923. 

Prese t :—Mr. D-lal. J. C. 
HAIDER KHAN and ot.-Er-— Accused 

—Applicants 
vesus 

EMPEROR, Through ATaM ATI- 
Complainant- Opposite Party. 

Criminal Procedure Code ( Art V of 1898), 
s< 437 —Further enquiry—No fresh material — 
Magistrate, power of. 

A Magistrate has jurisdiction to order a further 
enquiry under section 437, Criminal Procedure 
Code, upon the same materials which were before 
the subordinate Magistrate who tried the case in 
the first instance. 

Queen-Empress v. Chotu, 9 A. 52 atp. 59; A W. 
N.(i 887) 281; 5 Ind. Dec. (N.s.) 4 ^ 5 (P- B.), applied. 

Hari Dass Sanyal v. Sariiulla, 15 C. 608; 13 
Ind. Jur. 55; 7 In<h Dec - ( N - s ) 9^9 (P- B.) and 
Queen-Empress v. Balasinnatambi, 14 M. 334; 1 
M. L. J. 343; 2 Weir 557; 5 Ind. Dec. (N. s.) 234 

(F. B ), relied upon. 

Application against the or a er ot the 
Deputy Commissioner Sultanpur, dated the 
23rd May 1923, reversing that of the 
Magistrate 1st Class of Sultanpur, dated 
4 th April 1923. 

Mr. Haider Husain, for the Applicants. 

Mr Wasi Hasan, f-r Alr.m Ali. 

The G>ve-nm.nt Pleader, for 11 e Crown. 

JUDGMENT.—This is an application in 
revision from an order passed by the 
learned District Mrgistrate ol Sultanpur, 
under section 4 '7 of the Criminal Pro¬ 
cedure Co’e directing a ubor c inate 
Magistrate to hold, further inquiry into 
t^e^ case of ti.e applicants who were dis¬ 
charged bv that Magistrate. Tue appli¬ 
cants Hai er Khan, Ali Husain and Zahur- 
ud-cim were tried on charges un u er 
sections 471 am I 93 > Jut-ian Renal Coce, 
for offences committed in a Revenue Court. 
Sjn tion had been given by the Revenue 
Court for their prosecution. Zahur ud- 
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din was owner of two plots of laDd 
which he fi st mortgaged to Wahid Ali 
anl then sold to Ali Husain. Wahid 
All was redeemed by Ali Husain. The 
complainant Alam Ali preempted the 
sale' The case for the prosecution was 
that, in order to defeat the pre-emption 
de ree, the three accuse 1 persons enter¬ 
ed into a conspiracy and Ali Husain 
leased the piots to Haider Khan. The 
lease was alleged to be a forgery per- 
petrated by means of ante-dating the 
document. It is argue t here that the 
learned District Magistral did not make a 
proper use of his discretion in ordering 
further inquiry. Reference was macie to 
the pronouncement o- a Full Bench of 
the Allahabad High Court in Queen- 
Empress v. Choti (i) that Magistrates 
should use the powers conferre i by 
section .37 sparingly and with great 
caution and circumspection, specially 
in cases where questions involved are 
mere matters of fact. The learned 
Counsel argi el further that the same 
consideration should apply as would 
apply in reference to appeals to this 
Court from acquittals. Applying these 
principles, I am 0 f opi.ion that the 
earned Magistrate has given sufficient 
reasons for passing the order which he 
did. It was held by a Full Bench of 
Ine Calcutta High Court in Hurt Dass 
Sanyal v. Sarltulla ( 2 ) that a Magis¬ 
trate b -s jurisdiction io or Q er a further 
inquiry upon the same materials which 
were before the Subordinate Magistrate. 

lQis View was fjllowel by a Pull 
Bench of Ihe Madras High Court in 
Queen-Empress v. B alas inna iambi (3). 
In the present case the learned Magis¬ 
trate has given seven reasons why he 
considered the inquiry made by the 
Subordinate Magistrate to be unsatisfac¬ 
tory. The Trial Court has omiUed to 
consider these poinls and the low.r 
Court was justified ia coming to the 
conclusion that the discharge w s im- 


De ( cV t} 5 # £ W ‘ N - *««; 5 Ind. 

(ml) 989 Vb^ 3 lDd ' JUr ' 551 7 Ind - DeC - 


( 3 ) 
nd. 


TW M ;„ 334 \ 1 M - h - J- 34 3 : 2 Weir 557; 5 
Dec- (N. s.) 234 (P. B.). 3 



proper in Consequence. The lower Court 

fias also stggested the directions hx 

wjiich further inquiry is desirable. I am' 
satisfied that the reasons given by the 
lower Court for further inquiry a re valid 
and refuse to consider the facts of the 
case at 1 his stage of t e proceedings. 

1 disnuss the application ana direct 
that if any stay order has been issued 
to the Subordinate Court it shall he 

withdrawn. 

MD J- Application dismissed. 


MAtrruK JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision No. 145 op 1923 

d , J :} y I 3 *. I 9 2 3 * 

Present: —Mr. Prideaux, A. J . C. 

SHAMRAO and another— 

Applicants 

versus 

EMPEROR —Non-Applicant. 

Criminal Procedure Code (Act V of 1898), s,. I0 6 

, 7 r‘J° 6 ~7^ de i Un<Ur Sec “ on Io6 ~° rd *r under 
s 107 — Appeal. 

unciex notion 106, Criminal Pro- 
C, a dir I Cting SCCurity for S° od behaviour 

^6 of th? rv.1 fPPe*led from under section 
406 of the Co le, but no appeal lies in proceed¬ 
ings instituted under section 107 for keeping the 

HdEeCode S ' Cti0n 118 ° f th ' Cri wmaFPro- 

J J « a • . ^ an order of the Dis¬ 
trict Magistrate, Ward ha, i ;1 Criminal Casa 

No. 25 of 1923, dated the 7th Mav 
1923. 7 y 

cants ^ C anta > B -» f<> r the Appli- 

ORDER.—Th<> two applicants, Shamrao 
Xf ^udurang, have be,a bound ovei by 
the Sub Divisional Magistrate, Wardha, 

PoH^t se ^ tlon *° 7 , Criminal Procedure 
Code, to keep the peace for a period of 

one year and have been ordered to exe- 

cute a bond each for Rs. 250. The 

applicants h,ld a small share in Mouza 

Agargain. One Musammal Kantikabai, the 

mother in-law of one Gulabrao, holds a 9- 

annas 6-pies proprietary share in the village 

Gulabrao acts as agent of the lady and 
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manages her estat- ard is the lam^ardar 
gumashta and mukaddam of the village. 
The M gist rate finds that there is bitter 
enmity between the two applicants and 
Gulabr.ro. There are two factions in the 
village and the applicants are trying to 
collect a share in the cowdung on the 
village Gothan and also to take metal 
from a stone quarry in a field belonging 
to the whole proprietary body. Gulabra-o 
objects and the Magistrate thinks that 
the disputes betveei the parties are likely 
to cause a breach of the p c ce. He has, 
therefore, passed the order mentioned at 
the commencement of this order. 

A 1 ter that order was passed, an appeal 
was admitted in th* Court of the District 
Magistrate, Wardba, and against the Dis¬ 
trict Magistrate’s order refusing to inter- 
fe e the applicants have filed this appli¬ 
cation for revision. I treat tlrs applica¬ 
tion as one for revision of the Sub-Divi¬ 
sional Magistrate's order because, as I 
shall presently sh 1 w, the order of t «e Dis¬ 
trict Magistrate is ulfa vires: 

It is ajmtted in this - Court that, on 
the evidence on record an i the 
a 1 missions of the two applicants, the 
Majfstrate was justified in binding 
t i .in o\ er to keep the peace. Wnat appli¬ 
cant; really object to is that t »eir 
opponents in a sister case ha e been 
d s.h'irged and what they want this Court 
to do is to cancel that or u er and b nd 
the : r opponents also over t) keep the 
p-a*e. This obviously is impossible in the 
present case. It is not for me to suggest 
what remedy applicants have iu the other 
case but there is no doubt the Magis¬ 
trate's order as rega ds them is correct 
and I confirm it and dismiss this appli¬ 
cation for revision. 

The Criminal Procedure Cole makes a 
c .reful distinction between an order dire> t- 
ings.c rity to be given for keeping the peace 
and an order directing security to be given 
fo“ good behaviour. Orders under th- 
s.-ctioa directing security f 0 r good be¬ 
haviour to be given can. be a pealed from 
unler section 406, Crim : nil Procedure 
Code, weile no appeal will lie in proceed¬ 
ings instituted unler section 107 for 
keeping the peace reud- with section 118, 
C1im11.il Procedure Cod. 1 . The District 
Magistrate should not, therefore, have 




entertained 'the 
it. 

G. R. D. 


appeal nor disposed of 

Application dismissed. 


LAHORE HIGH COURT, 

C<iMiv/a Appeal No. 238 of 1923.: 

June 5 .; 1923- 

Present: —-Mr. Justice Bioadway and 
Mr. Justice Fforde. 

ALIyU and oruE xs— Convicts— Appei, 


i,\Nrs 

versus 

KMPEROR— Respondent. 

Criminal Procedure CqU ( Act V- of 1898), 5. 
537 . scope and applicability of—Criminal trial 
Procedure prescribed by Statute not followed — Cross- 
:ases—Prosecution witnesses in each case treated 
as defence witnesses in the other, legality of—'ConeerU 
of accused, effect of. 

The consent of the accused or his Counsel can¬ 
not validate a course of procedure which the law 
does not authorise, [p. 982. col. i.J 

n all penal matters the utmost strictness as Jo 
procedure must be observed. Where the mode ia 
which a criminal trial is to be conducte l is re¬ 
gulated by Statute, a departure from the authoris¬ 
ed procedure cau itself only be sanctioned by a 
statutory provision, [p. 983, col. 1.] 

Section 537 of the Criminal Procedure Code does 
not apply to an infringement of a statutory re¬ 
quirement. It only applies to errors, omissions, 
or irregularities of a formal and technical nature 
which may occur by accident or oversight, and 
does not cover a substantial departure from tne 
mode of conducting criminal trials laid down DJ 
law. Tp. 983, col. 1.]. 

Subrahtnania Ajyyar v. King-Emperor, 25 M. 61 

at p. 9 N II £ J- 2 33 1 3 Bom. K- 54 «J 
A. 257; 5 C. W. N. 866; 2 Weir 27118 Sar. P. 

two‘cro^s-c^es which arose out of the same 
occurrence and were being separately tried by^a 
Sessions Judge, the evidence of the prosecution 
witnesses in each case, which included the depo¬ 
sitions of the accused in the cross-case, 
the request of the accus'd*, treated as defence 

evidence in the cross-case: 

Held. (1) that this mode of recording defen ^ 
evidence was hopelessly and entirely lllega 

mU fa) “itTeaultfcd substantially in Ihe accused in 
both cases being**ied jointly, which Was 

(6) the^evidence of each accused person as 
prosecution witness in_th& cros^case w 
treated as defence evidence in bis^>wn c 
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and the ease of his co-accased, which was 
not permissible under the law* and 
(c as the evidence which was treated as defence 
evidence ' in each case had not been 
recorded in the presence of all the accused 

/ x * n L t H atcase; IP- 9 8 3- col. 1 .] 

* l 2 ) that the consent of the accmed did not 
cure the illegality ; [p. 983, col. 1.] 

(3) that the case was not covered bv the pro¬ 

visions of section 537 of the Criminal Procedure 
Code ; [p. 983. col., r] 

(4) that the trial must be set aside and new 
trials ordered, [p. 983, eol. t.] 

Appeal from an order of the Sessions 
Judge, Montgomery, dated the 20th 
January 1923. 

_Mr. Abdul Azt rand Chr.udi ri Shahab-nd- 
Din, for the Appellants. 

Mr. Des Raj Sawbtey, (Public Prosecu¬ 
tor), for the Respondent. 

JUDGMENT. 

Fforde, J. Two sets of appeals are 
before us one on behalf of AHu and 
six other persons, and the other on 
behalf of three persons SaaduUoh, Agra 
and Ibrahim from the convictions and 
sentences of the Sessions Judge of Montgo¬ 
mery at Lahore under sections 302 and 147, 

rrr 111 * >ena * ^ 0( l e » *n cross-cases of riot. 

We have been asked to hear the two 
3sets of appeals together -but at the 
opening of the case Counsel for both sets 
of appellants /have raised the preliminaiy 
objection that the trials cut ol which 
these appeals have arisen have been 
ocondacted in a manner which is not in 
^accordance -with law. Before going into 
the merits of: the case we, therefore, have 
•to consider ..whether or not this objection 
•terwelh founded and, if so, what course we 
should take in regard*to the convictions 
and sentences of the Trial Court. 

The * facts of the case are briefly 
t .ese:— • 

On-the 16th July 1922 a serious -fight 
took .place > bet ween two parties "of 
•Muhammadan Jats , the Wahniwals and 
the Baghelas,- resulting in ■ the death of 

one person and inj’uries to several others. 

Of .the Wiahaiwal / faction seven persons, 
^namely, AHu, 'Naman, Alia,»Garu Farid 
Basra ;and Gahcu, and of the Bagl ela 
faction ri our .^persons. namely, Hasta, 
BaaduHah, Agra and Ibrahim have ( been 
brought to^trial. With the exception of 
Hasta all have been convicted. AHu and 
F^rId iiaye -been i sentenced,; to death under 


section 302 of the Tnlian Penal Cone and 
the remainder have been sentenced 
under section 147, Indian Per.al Code, to 
two years rigorous imprisonment each. 
The mode in which the trials were con¬ 
ducted was as follows:-— 

The trial of Alin's party before the 
Sessions Judge coni me need cn the 16th 
JanuaTj- 1923. Witnes.es to" the pro¬ 
secution were examined on the 16th. 17th 
and it*tli, two of tlicse witnesses, ; amely, 
Agra and. Hasta, being persons returned 
for trial in the cross-case. 

On the i8th January, at the conclusion 
of the prosecution case, Alu was asked by 
the Sessions Judge whether he wished to 

pro uce any evidence in defence to which 
he replied: 

‘I give up my defence witnesses in this 
case but I wanttlie prosecution witnesses 
in the cross-case to be treated as defence 
witnesses in this case.*’ 

The same question was put to each of 
the lemaining accused of the Allu faction 
and the reply to this question in each 
case was, “I say the same as Allu.” 

Counsel for the seven accused addressing 
the Court then said, 'T close my case and 
do not call any defence witnesses in this 
case. But. I would like the prosecution 
witnesses in the cross-case to be treated 
as defence witnesses in this case. I would 
also ask that the assessors should not 
give their opinion in this case until tl ev 
have heard the cross-case." 

Having arrived at this stage on the 18th 
January, the Sessions Judge then pro¬ 
ceeded on the same day to fake tl.e 
-evidence in the case of Hasta and others. 

As in-the previous case witnesses for-the 
prosecution only -were called consisting of 
the seven already tiied and some twelve 
others who were not among the accused 
of either party. These witnesses were 
all examined on the one day, viz., the 18th 
January, ana at the close of the evidence 
for-the prosecution, the Sessions Judge 
askea Hasta if he had any defence 
witnesses. The answer was: “No except 
that -I want the evidence of Waryam, 
Sadara and Bflanda. prosecution witnesses 
in the cross-case, to be treated as defence- 
witnesses in this case." Fach of the 
remaining Ihree prisoners on being asked 
the same *qu*$tfon replied! “No, I say tfafc 
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same as Husta". No statement was made 
by Counsel for the accused such as was 
made in the former case and the defence 
was tacitly closed. It is important to 
note that, of the three witnesses referred 
to by Hast a, only the first two had 
actually given evidence; the thira Balanda 
not having been examined at all. 

Nothing further in the way of examining 
witnesses or recording evidence was done 
in either of the cases but on the following 
day, the 19th January, speeches by Counsel 
for the prosecution and for the defence 
were delivered in both the cases. At the 
conclusion of the addresses by Counsel the 
assessors were asked by the Court to give 
their opinion as regards the innocence or 
guilt 0? all the accused and their opinion 
were recorded on the 19th. On the 20th 
January the judgment of the Court was 
delivered and sentences passed. 

Now, it is quite obvious to any one 
with any practical knowledge of the mode 
in which a criminal trial should be 
conducted that the procedure adopted 
in these cases was a serious departure 
from the usual and proper course. The 
fact that prisoners and their Counsel 
have consented to this course being 
adopted cannot give it a legal sanc¬ 
tion, for it is a well established principle 
of ciminal law that a prisoner can consent 
to noticing which is not authorised by law. 
Nor can the consent of Counsel for an 
accused person validate a course of pro¬ 
cedure which the law does not authorize. 

It is urged by Counsel for the Crown 
that, although the procedure adopted in 
these cases was irregular, such an 
iir e gulafity is covered by section 537 
(a) of the Code of Criminal Procedure, 
which provides that “no finding, sen¬ 
tence or order passed by a Court of 
competent jurisdiction shall be reversed 
or altered 11 trier Chapter XXVII or on 
appeal or revision on account of any 
error, omission or irregularity in the com¬ 
plaint, summons, warrant, charge, proclama¬ 
tion, order, judgment or other proceedings 
before ot during trial, or in any inquiry 
or other proceedings under this Code" 
unless such error, omission or irregularity 
bas in fact occasioned or failure of justice. 
Itt my opinio 1 this contention is not 

^sustainable, This section only applies to 


U9*3 

errors, omissions 01 irregularities of a 
formal nature, and does not cover a sub¬ 
stantial departure from the mode of con¬ 
ducting criminal trials bid down by law. 
This seems to be clear from the illustia- 
tion given at the foot of the section, 
which shows the class of irregularity' con¬ 
templated. 

In my opinion the procedure adopted 
in the cases before us is wholly unauthor¬ 
ize 1 by law in several particu ars. In 
the first p’ace, thougl tl e two sets of 
accused were intended to have been tried 
separately—as in law they were bound 
to be —the mode in which they were ac¬ 
tually tried was in substance a joint trial. 
Only prosecution evidence appears on each 
record; speeches ot Counsel were reserved 
till the close of both cases, the assessors 
were not asked to give their fine jrgs until 
both cases had been closed, and on’y cne 
set o’ findings was recorded in respect of 
both and, final y, onecopposite judgment 
was delivered. In fact the first two para¬ 
graphs of the judgment show conclusively 
that the whole matter was in substance 
dealt with as a single trial. 

A still graver objection to the mode in 
which these cases were dealt with by the 
Trial Court lies in the manner in which 
the Court dealt with the evidence for the 
defence. In the case of Allu and oil ers, 
the Court acquiesced in the request by 
the prisoners on trial that witnesses who 
had not yet given evidence, but who were 
to be examined as witnesses for the 
prosecution in the ^ross-case, should be 
treated as witnesses h r the defence in the 
case at heariig. If this request ha'* in 
fact been given effect to, tte result would 
have been that the evidence of each 
pi isoner, and of each of his co-accused would 
have appeared subsequently on the record 
as evidence in his defence. In other 
words, each of a number of prisoners 
jointly trieo would have teen treated as a 
competent witness tor his co-accused and 
also as a competent witness on bis own 
behaff. Moreover, the only way in which the 
evidence could legally be given—assuming 
the witnesses to be competent—would be 
to put each witness in the box and ex¬ 
amine him orally at the close of the pro¬ 
secution ca^e. This, needless to say, was 
#0* done. What waaia fact done was 
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to t ke the written record of the pros-*cu- 
lion evidence in Hasta's case and treat 
it without farther formality as evidence 
for the defence in AUu's case after both 
cases had been concluded. In the case oi 
Hasta and his Co Perused, the matter was 
Somewhat different. Here the accused asked 
that three specific persons. War} am, 
Sadara and Balanda, who were desrrihed 
as prosecution witnesses in AUu’s case, 
should be treated as defence witnesses 
for Hasta and his fellow prisoners. That 

is to say, the statement-given in evidence 
by Waryam, Srdara a: d Balanda for the 
Crown at the prosecution 01 Allu and 
others, were without any further formal¬ 
ity to be regard el as evidence duly 
recorded on behalf of Hasta ano his co¬ 
accused, not only is such a met hoi of 
recording evidence hope’essly and entirely 
illegal, but in fact it resulted in one 
witness for the defence in the Hasta case 
being omitted altogether, as Balanda cid 


To use the words of the Lord Chancellor 
i_i delivering the judgment of the 
Privy Council in Subrahmania Ayyar v. 
King Emperor (1); "These trials were pro¬ 
hibited in the mode in which they were 

conducted"and were, therefore, illegal. 

For the reasons given above I am of 
opinion that these appeals must be ac¬ 
cepted and that the conviction and sen¬ 
tences of the Court below should be set 
aside, and new trial ordered. 

Broadway, J. I concur in the proposed 
order. The appeals are accept- d, the 
conviction and sentences are set aside and 
the cases are returned t 0 the Court of 

Session to be re-tried in accordance with 
law. 

K • Appeal accepted. 

(1) 25 M. 61 at p. 98; 11 M. L. J. 233; Bom. L. 

?o 54 °L 2 « 1 A - 2S ? : 5 c. W. N. 866; 2 Weir 271- 
8 Sar. P. C. J. 160 (P. C.). 7 ' 


not appear as a witness at all at any 
stage of the proceedings. 

A further objection to the method 
adopted for dealing with defence evidence, 
is this:-—Such evidence, apart from all other 
infirmities, would be evidence given in the 
absence of the accused. This is in violation 
of the provisions of section 353 of the Cri¬ 
minal Procedure Code, and is, therefore, 
not only irregular but illegal. 

It is unnecessary to multiply reasons 
why the various infringements of the 
law governing criminal trials which have 
occurred in these cases should not be 
countenanced. 

In all penal matters the utmost strict¬ 
ness in procedure must be observed. 
Where the mode in which a criminal trial 
is to be conducted is, as it is in India, 
regulated bv Statute, a departure from 
the authorized procedure caa itself only 
be sanctioned by a statutory provision. 
There is no such sanction for ar.y of the 
il'ega’ities which have taken plate in the 
course of the trial of these two ca*es. Fcc- 
tenssyofthe Code of Crimiral Procedure 
does not apply to an infringement of 
statutory requirement. It only applies to 
errors, omissions and irregularities of a 
technical nature which may occur byacci e,.t 
or oversight in the course of proceedings con¬ 
ducted in the mode prescribed by Statute* 
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NAGPUR JUDICIAL COMMISSIONER'S 

COURT. 

Criminal Revision No. 78 of 

June 20, 1923. 

Present: —Mr. Baker, Offg. J. C. 
NANHA and others —Accused-— 

Applicants 
versus 

KANHAYAIvAT —Complainant— 
Non-Appi.icant. 

Criminal Procedure Code (Act V of 1898) 
s. 106—-Conviction under s. 323—- Order for se¬ 
curity—" Involve," meaning of. 

To justify an order for security under section 
106, Criminal Procedure Code, there must be an 
express finding to the effect that the act involves 
a breach of the peace or an evident intention of 

committing the same, or the evidence must be so 

clear as to satisfy the Court (without an express 
finding) that such was the case. [p. 984, col. 1.1 
The word “involve'* in section ic.6 of the 
Code connotes the inclusion not only of a neces¬ 
sary but also of a probable feature, circumstance, 
antecedent condition or consequence, fp 984’ 
col. 2.] 

fib Lai Gir v, Jogmohan Gir, 26 0.576- 13 
Ind. Dec (n. s ) 97° and Empercrv. Month Rai 
11 Ind. Cas. 589; 33 A. 771; 8 A. L. J. 9251 12 Cr! 

I,. J. 405, followed. . 
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BANSl V. LAKShMI DAS. 

Criminal Revision of an orde r of the 
First Class Magistrate, Snugor, in Criminal 
Case No. 74 of 1922, dated the 15th Decem¬ 
ber 1922. 

Mr. G. L. Subhedar, for the Applicants. 
Mr. G. P. Dick, for the Crown. 

ORDER.—In this c<.se the applicants 
have been convicted under section 323, 
Indian Penal Code, and sentenced to a 
fine of Rs. too each and in default rigorous 
imprisonment for six months and in addition 
to execute bonds to keep the peace for 
one year. No arguments are raised against 
the conviction but it is contended that the 
sentences are too severe and that the order 
for security for keeping the peace, under 
section 106, Criminal Procedure Code, 
is illegal in the case of a conviction under 
section 323, Indian Penal Code. 

So far as the sentences are concerned, the 
learned Magistrate has given liis reasons, 
viz., that the assault arose from a caste 
dispute which is still alive, and was a wanton 
one, for inflicting a heavy sentence, and I 
see no reason for interference in revision. 

As regards the order for security under 
section 106, Criminal Procedure Code, the 
applicants rely on the case of Queen v. 
Kunhtya (1) in which it was held that 
security cannot be ordered when the con¬ 
viction is onl for grievous hurt. It has been 
held by the" Calcutta High Court in Jib 
Lai Gir v. Jogmohan Gir (21, that to justify 
an order for security under section 106, 
Criminal Procedure Code, there must be 
au express finding to the effect that the act 
involved a breach of the peace or on evident 
intention of committing the same, or the 
evidence must he so clear os to satisfy tl e 
Court (without an express finding) that 
sue]) was the case. That was a case under 
sections 143 and 379. Indian Penal Code. 

In Baidya Nath Majumdar v. Nibaran 
Chunder Gope (3) it was held that where the 
offences of which a person is convicted do 
not in themselves, and apart from any 
other incidents, cutne within the terms of 
section 106 of the Criminal Procedure 
Code, it is incumbent upon the Magistrate 
to record a clear finding with respect to the 
facts which, in his opinion, mike the provi¬ 
sions of that section applicable. 

(1) . 4 N. W. P.,H.«C. R. 154 - 

; (2) 26 C. 576; 13 lad* B ec * (N. 6.) 970. 

(3) 30 C. 93; 0 U W.N. 471, 
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This case was dissented from by the 
Alla] a bad High Couit in Emperor v. Mantk 
Rai (4)' in which it was held that the word 
‘involve' in section 106, Criminal Pro¬ 
cedure Code, connotes the inclusion not only 
of a necessary but also of a probable feature, 
circumstance, antecedent condition or .con¬ 
sequence. In the present case the con- 
plaina nt was assaulted by one of the accused 
at the instigation of the others in the street 
without liis being given any provocation 
and I think the Magistiate was right in 
holding that their conduct was likely to 
cause a breach of the peace. I, therefore, 
dismiss the application. 

G. r. d. Application dismissed. 

(4) 11 Inch Cas. 5891 33 A. 771; 8 A. L. J< 

9251 12 Cr. L. J. 405. 


ALLAHABAD HIGH COURT. 

Criminal Miscellaneous Application 

No. 98 of 1923. 

June 7, ■ I 9 1 2 3 3 * 

Present:— Mr. Justice Kanhaiya Lai. 
BaNSI and others— Applicants 

versus 

LAKSHMI DAS—Opposite Party. 

Workman’s Breach of Contract Act (XIII of 
1859 as amended by ActX 11 of 1920), s. 2, en¬ 
quiry under— Transfer—Criminal Procedure Code 

(Act V of 1898), ss. 4, 6, 526. 

An enquiry by a Magistrate under the Workman s 
Breach of Contract Act against a labourer is 
an enquiry by a Magistrate or a Criminal Court 
within the meaning of section 6 of the Criminal 
Procedure Code, and as si ch w subject to the 
operation of section 526 of that Code, even 
though the object of the enquiry 19 merely to 
issue coercive orders, and if necessary to enforce 
the same by a sentence of imprisonment, [p. 905, 

^The^definitiou of enquiry given in section 4 
clause (A) of the Criminal Procedure Code 
is not exhaustive. Any enquiry by a 
Magistrate or a Criminal Court subordinate to 
the High Court can be the subject-matter of a 
transfer by the High Court, [p. 985, ccL.i.j 
Criminal application for transfer. 

Mr. A. P. Dube, for the Applicants. 

Tne Govtr. ment Advocate, for the Crown. 

JUDGMENT.—This is a^ application for 

the tiansfer of a proceeding pending 
against certain labourers under section 2 

of the Workman's breach ;«f Contract 
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Act (XIII of 1859), as amended by Act 
XII of 1920. The employer is a resident 
of M01 adabad and carries or a stone ballast 
business in Shankergarh in the District 
of Allahabad. He advanced money to 
eeitein labourers and employed them for 
the ,purpose of working at Shankergarh. 
His complaint was that after working 
for a little wlrle they disappeared. That 
complaint is being enquired into by 
one of the Magistrates at Moradabad. 
The labourers are resident of Shankergarh 
and desire that the complaint should be 
enquired into in the District of Allahabad 
where the alleged breach of contract is 
Said to have taken place. It is admitted 
that the advances weie made at SL anker - 
garh and that, if any breach of contract 
took place, it must have taken place at 
Shankergarh toe. The witnesses are all 
said to belong to the same place. It is, 
therefore, conducive to the convenience 
of the parties, if the case is enquired into 
at Allahabad. It is urged on behalf of the 
employer that the Workman’s Breach of 
Contract Act intends that such enquiry 
should be made at the place wheie the 
master or employer resides and carries o;i 
business. The Act does not, however, 
lay down the procedure .which is to regulate 
»such an enquiry. .It is an enquiry by a 
Magistrate or a Criminal Court within the 
meaning of section 6 of the Code of Criminal 
Procedure, and, although the object of tlu 
/enquiry is 1 merely to issue coercive 
* orders, and, if necessary, to enforce the same 
by a sentence of imprisonment, there is 
nothing to show that such an enquiry is 
excluded from the operation of section 526 
of the Criminal Procedure Code. The 
definition of " enquiry " given ia section 4, 
.clause (k), which includes every enquiry 
other. than a trial conducted under the Code 
of Criminal Proceduie by a Magistrate 
or a Court, is not exhaustive so as to exclude 
an enquiry, under the Workman's Breach 
of Contract Act of the nature above referred 
to. Any enquiry by a Magistrate or a Cri¬ 
minal Court subordinate to this Court 
can, ■ therefore, be transferred under sec¬ 
tion 526, .Criminal Procedure Code, to any 
Criminal .Court of equal or superior juris- 
jid’.ctiou subordinate to its authority, if the 
requisite grounds set forth in the section 
are established, xThe balance vi convenience 
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is undoubtedly in favour of the transfer 
of the criminal proceeding from Moradabad 
to Allahabad. The application is, there¬ 
fore, allowed and the proceeding transferred 
to the Court of the District Magistrate of 
Allahabad who can try the ease himself 
or send it for trial to any Magistrate sub¬ 
ordinate to him who may be competent 
to try the same. 

Application allowed. 

M. A. A. & N. H. 


MADRAS HIGH CO CRT. 

Criminal Revision Case No. 170 

OF 1022 . 

(Case Referred No. 16 of 1922.) 

October 13, 10 22. 

Present :—Mr. Justice Wallace. 
MANIKONDa TINGAYYA and 

ANOTHER—ACCUSED. 

Criminal Proceduie Code ( Act V of 1898), 3. 438 
— Criminal appeal — Memo, of appearancejiled by 
Pleader —Vakalat— Criminal Rules of Practice, 
r. 141. 

Where an appeal in a criminal case after 
being entertained by a proper Court is transferred 
to a Sub Divisional Magistrate for disposal and a 
memorandum of appearance is filed by Plea’er for 
the conduct of the.appeal, the Magistrate is not 
entitled to insist on the filing of a Vakalat. 

In re Munirama Reddi, 1 lad. Cas. 546; 5 M. L. 
T. 290; 9 Cr. L J. 303, followed. 

Cise referred for t e orders of the 
High Court inner section 438, Criminal 
Procedure Code, by the Sessions Judge, 
Ne’lore, in his letter d. ted the nth Feb¬ 
ruary 1922. 

Mr . B. Samayya, fo- tho Petitioner. 

Tae Pub’icProi 0 .tor (Mr. J . C. Adanij t 

fmr.tl'c.Cffowo.. > 
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ORDER —Ti e refusal of tl e Sub-D.'vi¬ 
sional Magistrate to entertain the appeal 
unless a vakalat was filed, although a 
memo, of appearance was p .1 in was 
clearly wrong [See In re Munir ami. Reddi 
(i)] and contrary to r. 141 of CriimYal 
Rules of Practice. In any case, the 0; p r al 
1 a 1 been already entertained by a proper 
Cmrt and was then transferred to him for 
disposal. 

The order of the Sub-Divisional Magis¬ 
trate is set aside. He is directed to 
admit and hear the appeal : nd dispose of 
it according to law. 

v. N. V. Order set aside. 

s. D. 


(1) 1 Ind. Cas. 54*1 5 M. L. T. 2901 9 Cr. L. J. 
3 ° 5 - 


LAHORE HIGH COURT. 

Cumdtai, Appeal No. 329 of 1923. 

May 5, 1923. 

Present: —Mr. Justice Moti Sagar. 

MAHLA RAM— Convict—Appellant 

versus 

C ROW N— Respon dent . 

Penal Code (Act XLV of i860), s. 376 

_ Rape — Consent — Complainant, uncorroborated 

te timony of, value of — Struggle, evidence of. 

Where a person is charged with the offence of 
having committed rape, the question for deter¬ 
mination isj whether the woman was or was not 
a consenting party, and in this connection 
her testimony without any independent evidence 
in support thereof that she was not a consenting 
party is insufficient for a conviction. The first 
and foremost circumstance that can be looked 
foi in cases of this kind is the evidence of 
resistance vfhich one would naturally expect 
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from a woman unwilling to yield to seznaf 
intercourse forced upon her. Such a resistance 
may lead to the tearing of clothes, the infliction 
of personal injuries and even injuries on hef 
private parts. 

Appeal from an order of the Magistrate, 
First Class, with section 30 powers, 
LyalJpur, dated the 19th February 1923, 
convicting the appellant. 

La la Ram Cliand Man chanda, for the 
Appellant. 

Sardar Kharak Singh, for the Government 
Advocate, ior the Respondent. 

JUDGMENT. —This is an appeal from a 
conviction under section 376, Indian Penal 
Code. The appellant, Mahl 1 Ram, has been 
found guilty of raping one Musammat 
Raj Bibi while travelling in the Railway 
compartment, and lias been sentenced to 
five years’ rigorous imprisonment includ¬ 
ing three months solitary confinement. 

It is alleged that on the 21st December 
1922 Musammat Raj Bibi was travelling 
from Lahore to SillanwaJi. When the train 
reached Toba Tek Singh the other 
women who were travelling in the same 
compartment got down and the accused got 
into the same compartment when the train 
was in motion. When the train had left 
the station it is alleged that the accused 
caught hold of Musammat Raj Bibi, who 
was sitting close to the window, dragged 
her down the bench and tucking up her 
loin cloth forcibly raped her. When the 
train reached the next station at Dhaban- 
wali the Guard, Bhagwan Singh, P. W. No 4, 
came out and hearing some cries went 
to the compartment in which the crime is 
alleged to have taken place. He found 
che woman lying on the bench and the 
accused picking up his loin doth which 
was untied. The woman was weeping 
and abusing the accused. Oae Abdullah 
Khan, a Lara bar dir, P. W. No. 5, who 
was travelling in an adjoining carriage, 
also came out and stated that he had heard 
the woman screaming. The accused was 
at once arrested and handed over tc the 
Police when the train arrived at Shorkot 
Station. He was challaned tinder section 
376 of the Indian Penal Code and sentenced 
on conviction as above indicated. .. 
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The evidence in support of the prosecution 

• story as set out above consists of the state- 

. ments of Bhagwan Das, P. W. No.jq, Abdullah 

• Khan, P. W. No. 5 and Musammat Raj Bibi 
herself who is said to have been raped. 
Bhagwan Das and Abdullah Khan are 

• not eye-witnesses of the crime and their 
evidence is, therefore, not of very great im¬ 
portance. Abdullah Khan has testified 
only to the fact that he heard some cries 
from an adjoining carriage. Bhagwan 
Dashas stated that when the train stop¬ 
ped at Dhabanwali Station he went to the 
compartment in which Musammat Raj 
Bibi was travelling and found her weeping 
and abusing the accused. 

The accused admits that he had sexual in¬ 
tercourse with the woman but contends that 
he has not been guilty of any offence inas¬ 
much as the intercourse was with tie consent 
of the complainant herself. He has stated 
that he got into the compartment in which 
Musammat Raj Bibi was travelling in a 
hurry and that he did not notice that it 
was a female compartment. He has further 
stated that the woman asked him for some 
money which heat first refused, and that she 
then herself suggested to him that he could 
have sexual intercourse with her to which he 

• consented and paid her two eight anna 
pieces in return. He has also stated that the 
woman had aboil on her breasts and that 

. when he pressed them she screamed out 
in pain. 

• 

The accused has produced some witness¬ 
es in defence, some of whom have stated 
that when he was arrested he at once said 
that he had sexual intercourse wdth the 
woman w th her consent and that he had paid 
her some money, while others have stated 
that the woman did not bear a good charac¬ 
ter, and that she had been living at I,y a 11- 
pur in a Chakla. The sole question for de¬ 
termination in the case is, whether the accus¬ 
ed had connection with the woman with or 
without her consent, for it is obvious that 

• if it was with her consent no ofFence was 
committed, while, on the other hand, if it 

; was without l.er consent he would be clearly 

• guilty of rape under section 376, Indian 

: Ten'll Code. 

' In my opinion the evidence on the record 


CASES. 


is most inconclusive and it is impossible 
to hold that the woman was not a con¬ 
senting party. There is no independent 
evidence in support of the statement of 
the complainant and it would be most 
dangerous to base a conviction on her 
uncorroborated testimony alone. As observ¬ 
ed by Dr. Gour in his well-known treatise 
ou the Penal Daw of India, the first and fore¬ 
most circumstance that can he looked for 
in cases of this kind is tl e evidence of re¬ 
sistance which one would naturally 
expect from a woman unwilling to \ield 
to sexual intercourse forced upon l.er. Such 
a resistance may lead to the tearing of 
clothes, the infliction of personal injuries and 
even injuries on her private parts. In t] e 
present case there is absolutely no evidence 
011 tlie record of any struggle having 
taken place nr r were marks of any injuries 
found on the person either of the com¬ 
plainant or of the accused. In these circum¬ 
stances, I am unable to hold that the accused 
had connection with the woman without 
her consent. 

I accordingly accept He appeal and 
acquit the accused. 

Appeal accepted, 

w. c. a. & n. h 


MADRAS HIGH COURT. 

Cr minal, Appeal No. 1601 of 1922. 

Judy 26, 1923. 

Present Mr. Just cc Odgcrs. 

DORAI SWA MI UDAYAN— Prisoner 

—Appellant 

versus 

EMPEROR— Rlsplndknt. 

Criminal trial — Duty of prosecution to call 
ui blesses. 

In a crirn nal trial, the Public Prosecutor is 
not bound to call as witness for th Crown 
any person whose evidence in 1 is opinion is un- 
nrcersary. [p. 990, col. i.J 
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Queen-Empress v. Duran, 16 A. 84: A. W. N; 
11894) 7 ; s Ind. Dec. (n*. s.) 55 (F. B.), followed. 

Empe>or v. Heed, f>o Ind. Cas. 630; 49 C. 277j 
(r<>22) A. I. R. (C.) jfii; 23 Cr. I,. J. 742, referred 
to. 

Dhtntnn Kazi v. Empress, 8 C. 121; 10 C. D; 
R. 1 31 : <» Ind. Jur. 25r; 4 lnd. Dec. (n. s.) 77 and 
Ranjan Roy v. Emperor, 27 Ind. Cas. 
554; 42 C. 422; 19 C. W. N. 28; 16 Cr. L. J. 170, 
distinguished. 

Appeal against an order of the Court 
of Session of the Coimbatore Division, 
in Case No. 63 of the Calendar for 1922. 

Mr. L. A. Govlndaraghava Alyar, for 

the Appellant. 

Mr. V. L. Ethlraj, for the Public Pro¬ 
secutor, for the Crown. 

JUDGMENT.— In this care one Dorai- 
swami Udayan has been convicted of caus¬ 
ing grievous hurt with a dangerous weapon 
to"one Govindaswamy Udayan by cutting 
him on both hands and on the head with 
a sickle at Daharapi ram on the 28th March 
1922. A certain person 1 amed Thanga- 
swami die din February 1922. The wounded 
man's grandfather and Thanga- 
swami’s mother’s father were, brothers. 
The accused is the mother’s sister’s 
son’s son of Tliangaswami. Tlianga- 
swatni died leaving two widows called 
Parvathi Ammal and Chandrodaya Ammal. 
They had apparently, in accordance with 
the wishes of their husband, executed 
a release-deed, Exhibit M. in favour of 
Govindaswami by which they released 
to him certain properties of their deceased 
husband in which they had a widow's 
estate. They refused to register it and 
Govindasami had it compulsorily registered 
in the Dharampuram Sub-Registry on 
the 25th March 1922, three days before 
the occurrence in question. The reason 
for the unwillingness of the widows to 
register appears from Govindasami's de¬ 
position in the Court of the Stationary 
Sub-Magistrate of Dharapuram as due 
to the influence of Thangasami's mother, 
/ e , the mother-in-law of the widows. 
She'wished that Thangasami and his wife 
should adopt the accused Doraiswami. 
There is thus, to my mind, ample ground 
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for ill-feeling between the accused and 
Govindaswami on account of the regis¬ 
tration of this release-deed, Exhibit M. 
One point in the defence theory may be 
noticed for convenience here, and that 
is, that-Govindaswami has concocted this 
case against his distant re’atfve, the ac¬ 
cused, in order that he nrght become an 
uudesirable person for the widows to 

adopt. I think this is extremely far-fetched 

and I must say that it is entirely uncon¬ 
vincing j n the circumstances of this 

case. 

Coming to the evidence, it is undoubted 
that Govindaswami was wounded. (See 
the wound certificate, Exhibit A which 
shows severe injuries t 0 both hands and 
also a severe wound on the head). Mr. I,. A. 
Govindaraghava Aiyar f, r the defence 
drew my attention t 0 injuries 2 to 6 which 
are abrasions, and he urged that these were 
unaccounted for by the evidence. T ut one 
rued cal man, P. W. No. 2, says that the 
abrasions could have been caused by a 
fall over a hard rough surface or by a fall 
followed by .rolling down a fight 
of steps. There is no doubt that the wound¬ 
ed man ran away pursued after he re¬ 
ceived his wounds and fell down as one 
witness says on the steps of the canal. 
Beyond the evidence of Govindasami him¬ 
self, we have the evidence of P. W. No. 6, 
a boy of 14, who in the early morning of 
the day in question was in the field going 
east to the river and saw the accused stand¬ 
ing after he (the witness) had passed-the 
thrashing floor of Tliokkadavv. He heard 
Govindaswami cry that he was'being 
cut by the accused. He ran west and 
passed heyond the Thokkadavu and found 
two otherpersorsPacha*muthu and Rama- 
swami standing in the channel. There 
persons are the father and u.nc’e of the 
accused. He went firtter and fov r.d 
two other persons Kalla mar'appa and 
h T ’s son Per:aswam\ Re then went to 
his father Perfanna where he slept in the 
thrashing floor and told him what lad 
happened. Ke and two other persons, 
Karuppanna and Marudayappa Udayan 
ran back towards the scene. They found 
Govindaswami sitting on the steps of the 
channel, and hearing from Pala n’Va wmi 
pillai and Chinnti that tic accused had 
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run*into a sugarcane fileld, they surrounded 
it j dragged the accused out; and took 
him-to the Police Station. The evidence 
of this witness is entirely borne out by 
his statement at the Police Station, Ex¬ 
hibit J (2), which was given at 6 a. m. on 
the day in question. This statement was 
attacked on the ground (among others) 
that itfrecites that there is dispute between 
Govindaswami and the accused about 
the land of Thangaswami, and that, that 
is the reason for the assault. It is urged 
that this lad could not have known any¬ 
thing about the dispute. I do not consider 
this impossible. The dispute was pro¬ 
bably very well known in th neighbour¬ 
hood. The point that is emphasised about 
the evidence of this witness is that, when 
he wa; cross-exam ned lie sa : d he was 
threatened by the PoHce, and that his 
statement in the 1 lower Court was read 
out to him by the S ib-Inspector and lie 
was told that he would escape : only if he 
depos.d as in it, that they told him to 
reply to^a’l questions put by the DOrai 
and to say “Id) not remem ,>er " t u all 
questions put by the A’yangar Vak'l from 
Madras. The wltn'ss said: “I answered 
now to the Public Prosecutor what the 
Police taught me. It is not what I 
had seen with my o»vn eyes. I know 
besides something which they .had 
not told me." Tn : s is characterized by 
the learned Wess ons Judge as pohiting 
to a d st'nct attempt on the part of the 
defence to get at th s witness. Iam not 
prepared to go so far as that. But I 
th'nk that the witness was probably a 
good deal frightened in cross-exara : nation, 
and the Sess ous Judge notes that he was 
crying ah the tim». Under the circum¬ 
stances, considering espec'ally that his 
stateramt is fully corroborated by Ex¬ 
hibit J (2), I am not disposed to attach 
any we : ght to this sort of partial adm ssion 
wh ; ch lie has made in cross-exam nation. 
Another very serious c'rcjinstance against 
the accused is the dying dec'aration, Ex¬ 
hibit B, which implicates the-accjsed- and 
sets out the circjinitances relating to the 
q larrel about the land of Tnangaswam'. 
Mr. h. A. Gavindaragha a A : yar po : nts 
out one or two differences beyond Exhib't 

B and Exhibit J (2). These, to my m'nd, 


are not material espec’ally when it is re¬ 
membered that the narrative in Exhibit 
B ends with the appearance of P. W\ No. 6 
on the scene of offence. Exhibit B is a bo 
attacked on thegroundthat Govindaswami 

could not have been in a sufficient,y con- 
scious state to know what he was doing 
when he gave it. The medical man, P. 
W. N). 2, has attested that the patient was 
quite conscious when his statement was 
made. Govindaswami as P. W. No. 7 said 
he wa« giddy and felt faint but was part¬ 
ly clear. He said that lie was unable to 
sign Exhibit B, because lie was fa»nt and 
a far more probable explanation is that 
both hands were badly wounded. On a 
careful perusal of his evidence, 1 I cannot 
say that there is any ground for saying 
that lie d d not know what lie was doing 
when lie* made the statement, Exhibit B, or 
any part of it. P. Ws. Nos. 8 and 9 are. 
as far as one can see, quite independent 
persons. They speak to the presence 
of the accused standing east of Tliokkadavu 
on the morning in question and hearing 
Govindaswami cry out. They saw P. W. 
No. 6 running, followed by P. W. No. 7, and 
the accused pursuing him behind. They 
also depos: to the fact that the accused h'd 
in the sugarcane field. The only point 
tint can be urged agabist P. W. No. 8 was 
that he was convicted and sent to Jail 
for 15 days for stabbing his uncle “ not 
being able to bear his blows." There 
mist have been a good deal to be said 
for him in that case, as he had a very 
light sentence for stabbing. There is 
nothing, as far as I can see, against 
P. W. No. 9 whose name appears 
in Exhibit J (2). P. Ws. Nos. 10 and 
11 are men who searched the sugar¬ 
cane field. In this state of the evidence 
it is impossible for me to say that the ac¬ 
cused is not guilty. legal point, however, 
has been taken and that is this. JVir. Go- 
vindaraghava Aiyar points out that there 
are certain persons who, according to him; 
would have been available to give evi¬ 
dence about the occurrence, but were not 
ca’led. The first two are Pachaimnthu 
and RamiswamL Udayan.-the father and 
uncle of the accjsed. They, more orless; 
assisted the accused because when they 
ran up they caught hold of Govindaswami. 
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According t 0 the Sub-Inspector of Police, 
P. W. No. 4, Govindaswami in his dying de¬ 
claration mentioned the names of Tliondi 
Goimdan, Avodva Udayan. Kalimuthu 
Udayan and Subramania Udayan. These 


were exam ned by the Police but they 
were not called. The learned Vak'l 
cites in support 0 f his argument 
two cases, Dhunno Kazi v. Empress 
(i) and Ram Ranjan Roy v. 
Emperor (2). In the former case it is 
laid down that all witnesses who prove 
their connection with the transaction, 
connected with the prosecution should 
be called. It will be noticed from the de¬ 
position of P. W. No. 7 that four persons 
ran up from the south after Govindaswami 
had turned to run to the north. They 
nny or may not have seen some part cf 
what occured. That is no ground for 
saying that these Witnesses have proved 

their connection with the transaction in 
question, or that they may be able to give 
important information as to the subject 
of the charge. If such were proved, then 
the only thing, as laid down in the cases 


referred to, that can relieve the prosecution 
from calling the witnesses is the bona fide 
belief that such witnesses would not speak 
the truth. The second case is a case 
of murder and it was laid down that in a 
capital case the prosecution should place 
before the Court the testimony of all the 
available eye-witnesses though brought 
to the Court by the defence. Neither 
of these considerations apply here. On 
the other hand, the Full Bench of the Allaha¬ 
bad H : gh Court has laid down in Queen- 
Empress v. Durga (3) that the Public Pro¬ 
secutor is not bound to call as witnesses 
for the Crown any person whose evidence 
in his opinion is unnecessary. Compare 
also Emperor v. Reed (4). I do not think 
that the opinions stated in the Calcutta 
cases have any application to the present. 
It seem, to me tha the case is adequately 


(1) 8 C. I2IJ 10 C. D. R 151; 6 Ind. Jur. 2511 

4 Ind. Dec. (N. s.) 77. . ^ 4 | 

(2) 27 Ind. Cas. 5541 42 C. 4221 19 C.'\V. N 
28; 16 Cr. L. J. 70. 

(tf (3 s) ) A * W ' N * ^ 894) 71 Ind * Dec * 

(4) 69 lad. Cas. C30; 49 C. 277; (1922) A. I. R . 

{Q.) 4O11 23 C. hi J: 7421 


proved against the accused by the pro¬ 
secution evidence tendered, ff the four 
persons above-named-could in fact have 
spoken m favour of the accused, it is curi¬ 
ous that they were not called, no r were 

their names mentioned as persons who 
knew anything about it by the accused 
either m his statement before the lower 
Court or in his appeal petition to this Court. 
He put i n a written statement before the 
Sub-lb agist rate in which he alleges ill- 
feeling on the part of Govindaswami • on 
account of property and that he was him¬ 
self dragged out of his house, beaten 
and produced before the Police. There 
is no mention of any person whatever 
to whom this state of things would be 
known or who would be likely to have 
said anything material to the record. The 
accused called no evidence. For these 
reasons the conviction must be confirmed. 
The accused has been sentenced to five years" 
rigorous imprisonment and was originally 
charged under section 307, but I think 
somewhat mercifully the conviction was 
reduced to one under section 326. There 
was a savage attack on a defenceless man 
and the wounds inflicted were of a very 
severe character. I am, therefore, not 
disposed to interfere with the sentence 
which will also be confirmed. 

Conviction set aside . 

v. n. v. 


LAHORE HIGH COURT. 

Criminal Revision Petition No. 821 

of 1923. 

June 19, 1923. 

Present : —Mr. Justice Moti Sagar. 
BHAGWAN DAS, guardian of RADHA 
RAM, minor, and others—Accused 

—Petitioners 
versus 

MAUL A HAD KHAN— Complainant— 

Respondent. 
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*45, proceedings under, object of—Breach of peace, 
apprehension of — Possession — Title, enquiry as to, 
whether relevant. 

The object of the provisions contained in section 
145 of the Criminal Procedure Code is to bring 
to an end by a summary process disputes relating 
to land, which are in their natuie likely, if 
not suppressed, to end in breaches of the peace, [p. 
992, Ool. 1.] 

The mere circumstance that the dispute is one 
of a religious nature is not sufficient to justify a 
Magistrate to take action under section 145 of 
the Criminal Procedure Code. There must be 
positive evidence on the record that a breach of 
the peace is likely to occur if proceedings under 
the section are not taken, [p.992, Col. 1.] 

Section 145 of the Criminal Procedure Code is 
concerned solely with the fact of actual physical 
possession whether lawful or unlawful and 
questions as to title are quite irrelevant and 
entirely outside the scope of the section, [p. 992, 
col. 2.] 

Petition, under section 439, Criminal 
Procedure Code, for revis : on of the order 
of the Magistrate, First Ciass, Muzaffar- 
garh, dated the 26th Fe ruary 1923. 

Lala Har Gop.il, for the Petitioners. 
Sheikh Niaz Ali, for the Respondent. 

JUDGMENT. —This is an application 
for revision of an order passed by 
a First Class, Magistrate at Muzafhr- 
garh unler sections 145 and 146 of 
the Criminal Procedure Cole. The 
dispute relates to a plot of land measur¬ 
ing 25 kana's, 11 mafias in area ant 
shown in the Settlement Reco'ci of 1880 
as ghaxr mumkm qibri^tan and in posses¬ 
sion of the Muhammadan community. 
The owners of this land as recorded in 
the Revenue papers were originally two 
Brahmins, Bhairon I.al, son of Udho 
Das, an? Pokhar Das, son of Kanhiya 
I*al. Since 1880 a major portion of this 
land has been gradually brought under 
cultivation, so much so that in the year 
1921, shortly before proceedings under 
section 145 were insttuted, only 10 
kanals 6 marlas remained uncultivated 
and was shown as ghair mumkin qabristan. 
On the 14th of Isovember 1922 one 
Maula Dad filed a complaint against ore 
Bhagwan Das ani three others, alleging 
that they had desecrated certain tombs 
attached to the Shahidanwala graveyard 
with the intention of wounding the feel¬ 
ings of the Muham nadan Community and 
that they should be punched under sec¬ 
tion 297 of the Indian Penal Code. 


This complaint was made over to Sheikh 
Mulammad Mir id Akbar, Magistrate, for 
disposal. On the I'thof November 1922 
the learned Magistrate, without being 
moved by any member of the Muham¬ 
madan Community, attache! the graveyard 
in question, and issue 1 notices to the 
parties concerned requiring them to 
attend his Court on Ihe 28th of Novem • 
ber 1922 and to put in written statements 
of their lespective cla ims as respects 
the fact of actual possession of the sub¬ 
ject of dispute. In pursuance of this 
order written statements were put in by 
the parties, ana it was stated by Mania 
Dad that the area of the ShahidanwaD 
graveyard was about 25 kanals (luring 
the last three Settlements and that the 
accused had demolished the graves and 
had brought a large portion of tl at area 
unjer cultivation. Tne opposite paTty 
stated that tie Muhammaaans used to 
bury their dead with the permission of 
the proprietors and that the whole of the 
land claimed was never used as a grave¬ 
yard. They further s f ated that a major 
port’on of the area claimed by the first 
party was actually under cultivation ana 
in possession of the second party and 
that there was no a prehension of a 
breach of the peace. It was consequently 
conten >el that section 145 of the Crimi¬ 
nal Procedure Code had no application 
to this case. The learned Magistrate made 
over the case instituted under section 
297 of the Indian Penal Code for inquiry 
to one La’a Gurditta Ram, Ho orary 
Magistrate, and asked him also to submit 
a report on the question as to who was 
actually in possession of the lanj in dis¬ 
pute. I^ala Guraitta Pam examined a 
ve y l’rge number of witnesses in this 
case on both sides, and came to ti e con¬ 
clusion that the Muhammadan Community 
was not in possession and that no case 
under section 297 had been established 
against the accused. The learned Magis¬ 
trate, however, c.me to a difi'e ent con¬ 
clusion and held that, in view of the 
Settlement entr'es of 1880, it coild not 
be definitely stated as to Who was in 
actual possession of the subject of dispute, 
and he consequently attached the same 
under section 146 (1) ot the Crimiral 
Procedure Code. 
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In my opinion the order of the learned 
Magistrate was wholly without jurisdic¬ 
tion and must be set aside. There was 
no s.tisfactory evidence on the record 
that there was an apprehension of a 
breach of the peace, and, in the absence 
of any such evidence, I do nut think 
that proceedings should have beea take: 
under sections 145 and ij6 of the Crimi¬ 
nal Procedure Cone. The object of sec¬ 
tion 145 is to bring t 0 an end by a 
summary process disputes relating to 
land, etc., which are in their nature 
likely, if not suppressed, to end in 
breaches oi the peace. The lear.ed 
Magistrate observes in his judgment that 
the affair had a tinge ol religion and 
that, tiierefoie, a breach of th? peace 
was apprehended. I do not think that 
the mere circumstance that the dispute 
is one of a religious inture is suffi ient 
to justify a Magistrate to take action 
nnaer section 145. There must be positive 
evidence on the record that the breach 
of the peace is likely to occur if proceed¬ 
ings under this section are not taken. 
In the present case it appears that tie 
land which in 1880 was shown as a part 
of the graveyard has been gradually 
brought under cultivation to the prej dice 
of the Muhammadan Community. No 
breach of the pe.ee Iks occurred during 
the last 40 years, and it seems to me 
hardly likely that any such untoward 
results would now ensue if the property 
is not attached under section 146 of the 
Criminal Procedure Code. In fact, no 
apprehension of a breach of the peace 
was alleged by the complainant in his 
petition, and no application was made 
by any member oi the Muhammadan 
Community for action being taken under 
this section. There are one or two 
witnesses to the effect that the Brahmin 
proprietors used to cut some reeas from 
this land and that this fact was resented 
by the Muhammadans, but I do not think 
that this alone was sufficient for the 
Magistrate to take action under section 
146 of the Criminal Procedure Cole. 

The next question for consideration is 
as to who was in actual possession of the 
property when proceedings were taken 
under the section in question. There is 
a large volume of evidence on the record 


from which it a; pears that the Brahmin 
proprietors hive been cultivating the 
land in question for a lar.e number of' 
years anl that the Muhammadan Com-> 
munity has not been in possession. They 
may possibly have a right - to possess- this 
land, but a right to possess is. quite 
different from actual physical possession, 
and I do not think that questions- as to 
the rights of parties can legitimately be ; 
the s ibiect of inquiry in proceedings 
under section 145 of the Criminal Pro¬ 
cedure Code. This section is concerned' 
solely with the f:ict of actual, physical 
posses ion, whether lawful or unlawful, 
and questions as to rights are- quite 
irrelevant and entirely outside the scope of 
this section. The learned Magistrate thinks 
that, because t.e Muh.mtmdan Commun¬ 
ity In ve a right to possess this land,, 
they mist also be considered to be in 
possession. I am unable to agree with 
Hrn in this view. The actual physical 
possessing has bee 1 cl earl/ proved, to bs 
with the petitioners, and they must 
remain in possession until evicted in due 
course of law by means, of a civil 
suit. 

I accept the revision and, setting aside 
tlu order of the learned Magistrate, direct 
that attachment should b? removed and 
that possession should be restored to the 
pro} rietors. 


z. k . Revision accepted. 
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NAGP HE JUDICIAL COMMISSIONER’S 

COJET. 

. CiyiE Revision No. 92 of 1923. 

July 31, 1923. 

Present Baker, Gffg. J. C., and Mr. 

Hatlifax, A. J. C. 

AC (I AlySlNGH—P laintiff—Applicant 
. • . versus 

J). B. SETH JIWANDaS —Defendant— 

In on-Applicant. 

Civil ,Procedure Code ( Act V of 1908), 5. 115, 
0 . XXXII I t v. 1 —Leave to sue us pauper, 
refusal of — Revision, whether lies—Contradiction 
between evidence and finding—Material irregularity 
-—Valuation of pauper's property—Redemption 
suit by pauper — bquity oj redemption, whether 
* subject-matter ' of suit. 

A I-Iigu Court lias power under s. 115 of the 
Civil Procedure Code to revise an order refusing 
lo grant permission to sue as a pauper. Ip. 994, 
col. i.J 

KapUdco Singh v. Ramnkha Singh, 8 

5 as * . ** 8 4 ; H A> 2 37 i 7 A. h. J. 1 iyi, 
Mahadeo Sahai v. Secretary of state Jor 
India, 65 Audi Cas. 255; 44 A. 248; 20 A. JL<. J. 
55 » ( l 9 -*) A. I. K. (A.) i. dissented from. 

Buddhoo Lai v. Alewa Ram, 03 lud. Cas, 
* 5 ; 43 A. 564; 19 A. L. J. 556, Chattur- 
pal Singh v. Raja Ram, 7 a 001 p. 005; 
A* >V. N. (1883) * 5 <>; 4 Ind. Dec, (N. s.) 834, 

Muhammad Husain v. A judhia Prasad, 10 A. 
467J A. W. N, (r888) 179; u lad. Dec. (n. s.) 313, 
distinguished. 

Debo Das v. Mohunt Ram CharanDas, 2 C. W N. 
474, Gopal Chauura JSieogy v. JJigoo Mis try, o v_. 
W. N. 70, relied upou. 

A direct contradiction between the evidence 
and the finding of the Court is a material irregula¬ 
rity which would justify interference in revi- 
^on. Jp. 99 4> col. 2 J 

, Under O. XXXIII, r. i of the Civil Procedure 
Code tne Court is concerned only witn tne value 
of-the property in tne alleged pauper’s possession, 
not With uis .efforts to realize it ; if the property 
could fetch more than a certain amount it does 
not matter in the least whether the alleged pauper 
tried to obtain it. [p . 994, CO l. i.J 

in a suit to redeem a mortgage of property 
of which the plaintiff is not in .possession, t..e right 
to redeem wlii^n he asserts, is tne subject-matter 
I? •® e su *t for the purposes of r. 1 of O. 
~XXIII of tne Code ana in deciaing, wnether he 
is entitled to sue as a paupei or not t..e value of 
that right onust not be included in the means 
9 f which he is possessed. Jp. 995., col. 3 ..J 

Revision pi an yruer oi t\.e D.strqt 
lioshajUgabad, (fafed. 9t.1i Btbruury 
* 9 2 3 > m Misceuauqous Ju^c-id £ase No. 2t 

pi 1922. ' ‘ 

.K, K. Gand/te, for the Applicant. 
Messrs. M. Gupta, S. B. Gokhule, 
M. K. Golwalkar and V. Bose, tor the 
Non-Applicant. 

JUDGEMENT. —The applicant’s petition 


for leave to sue as a pauper was rejected 
by tne District Judge of Hoshangabad 
and he has applied here for revision ol that 
order of rejection. Ia the plaint file 1 with 
his petition ne alleged tnat lie was the 
grandson ol one Girvvar Shah, wlio in 1&&5 
had mortgaged a village to the defendant 
for Rs. 20,000 and that the defendant 
had ever since then been in possess? on of the 
village in lieu ol interest according to the 
terms of the contract. He c.a med, ti ere- 
fore, to red em tiie village for l<s 20,000. 
The order on his petition for leave to sic 
as a pauper is short and may be qi oted m 
full. It runs as follows: “ Applicant him¬ 
self admits he has not tried to raise money 
on the equity of redemption by mortgage 
or sale ot ail or any part of the equity of 
redemption. The mortgage is for Rs. 20,000 
an 1 tnere is evidence that the property is 
worth Rs. 40,000 wii.ch makes it c ear that 
a considerable sum can be raised on the 
equity of redempt.on. In view of 
Kapildeo Singh v. Ramrikha Singh 

(1) . I reject the application tj 
sue in forma pauperis. Each party -to 
bear its own costs. Pleader’s fees allowed 

Rs.x-5.” 

(2) It is contended in this Court_on_he- 
half of tlie proposed defendant that an 
application for revision of tins order cannot 
lit under-secti on 115 of the Civil Procedure 
Code, and -reliance is placed on the state¬ 
ment of opinion by WalsL, J., in Maha- 
.deo Sahai v. Secretary of Stale for India 

(2) that an order refusing permission -to 
sue as a pauper could not be considered 
as a "case decided " within the meaning 
of ‘the Bull Bench decision in Buddhoo l 
v. Mewa Ram (3). The remark was entirely 
obiter, the application for revision being 
held to be unsustainable on the merits, 
and Mr. Justice Piggott in the same case 
refused to express any opinion on the ques¬ 
tion for that reason, though his judgment 
is not lacking in uuLcations oi an opinion, 
•that the order was such as Could be examin¬ 
ed in revision under sect.on 115. That is, 
in our opinion, also the effect ol the decision 

. of the maj only ol the Bull Bepch in Buddhoo 
* (1 j 8 Ind. Cas. 484J 33 A."237; 7 A. L. J. 

irgi. " 

’ (2) 63 1 ml. Cas. 255; 44 A. 248; 20 A; I,. J. 

‘.5; (1922) A. I. R. (A.) 1. 

(3) .3 li.tl. Cas. 15:43 A. 50 t i 19 A. h. J i 

55 ^ 
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Lul\\ Mewa Ram[^j t in which we respect¬ 
fully concur, and the view taken consistent¬ 
ly by the Allahabad Ugh Court until 
Walsh, J., dissented from it in the case 
mentioned. It is expressed in Chattarpal 
Singh v. 4) and Muhammad 

Husain v. AjUdhxa Prasad (5), and also 
by necessary implication in Kapildeo 
Singh v. Ramrtkha Singh (1) cited by the 
learned Distrito Judge in his order in this 
case. The Calcutta High Court has also 
adm.tted applications in revision against or¬ 
ders refusing permissionn to sue as a pauper 
in DeboDas v. Mohunt Ram Cham Dass(6 ) 
and Go pal Chandra Ncogyv. Bigoo Mistry (7). 
We hold, therefore, that this Court has 
power under section 115 of the Civil Pro¬ 
cedure Code to revise an order refusing to 
grant permission to sue as a puap_*r. 

is further contended that section 
115 of the Civil Procedure Code does not 
permit revision in the presen case be¬ 
cause the lower Court had jurisdiction to 
decide whether permission to sue as a pauper 
should or should not be given, and in decid¬ 
ing that matter has not acted illegally or 
with material irregularity even if the deci¬ 
sion be wrong in the opinion of this Court. 
It is admitted on all sides that the applicant 
has nothing in the world which could be 
sold or pledged beyond his rights in the 
property which he seeks to redeem and the 
learned District Judge appears to have 
rejected the application solely on the ground 
that no attempt has, in his opinion, been 
made to raise money on the equity of re¬ 
demption of that property. Now, apart 
from the fact that tne evidence proves 
beyond doubt that the applicant has tried 
to do this and has failed, a perusal of r. 1 
of O. XXXIII shows very clearly that the 
Court is concerned only w*th the value of 
the property in the alleged pauper's posses¬ 
sion, not with his efforts to realise it; if 
the property could fetch more than a cer¬ 
tain amount it does not matter in the 
least whether the alleged pauper tried to 
obtain it or not. 

(4) 7 A. 661 at p. C6jj A; W, N. (1685) 1561 
4 iud. Dec. (n. s.) 854. 

( 5 ) 10 A. 4671A W. N. (x888) 179J 6 Ind. 
Dec. (n. s.) 313. 

(6) 2 C. W. N. 474. 

* (7) 8 C. W, N, 70. 


(4) But from the finding stated we may 

per haps infer another, in respect of the matter 
really in issue, to the effect that the equity 
of redemption coulcl be sold for more than 
Rs. 675, the amount of the fee payable 
on the plaint proposed to be filed, it proper 
efforts bad been made. This finding is as 
obviously wrong as the other, as there 
is perfectly credible evidence on the record, 
which has not been contradicted or dis¬ 
credited or even challenged in any way, 
showing beyond ,doubt that the applicant 
went to several people and tried to raise 
money on the security of his rights, and they 
all were and are still unwilling to lend 
him anything at all on them or to buy his 
claim or any part of it. It is, however, 
doubtful whether either of these findings 
could be disturbed under section 115 of the 
Civil Procedure Code, though we are in¬ 
clined to the opinion that such a degree 
of direct contradiction between the evidence 
and the finding is material irregularity 
which would justify interference in revision. 

(5) But there is a distinct illegality in 
the decision, in that the learned District 
Judge has included in the property of which 
he had to examine the value under r. 1 
of O. XXXIII, to see whether that value 
exceeded Rs. 675 or not, certain property 
which that rule itself says shall be exciu ded; 
indeed, it is the only property for valuation 
and if it is left out of account, as we are 
decidedly of opinion it must be, there is 
nothing left. The ruling which the learned 
District Judge has followed is that of the 
Allahabad Ugh Court in Kapildeo Singh 
v. Ramnkha Singh (1) in which the Lauras 

ruling now atea on beuaif of the applicant, 
Vcndanta Destkacharyulu v. Perxndevamma 
(8) is mentioned. 

(6) Neither of these judgments can be 
said to contain an examination of the 
question now before us. Indeed, in the 
Madras case that question apparently had 
not actually arisen at the stage which the 
case had reacned, and a remark by the 
learned Ju ages that “ it is not the intention 
of tne law to compel persons seeking relief 
to mortgage their c*aims " cannot be called 
a decision on the question whether the prop¬ 
erty then under consideration was or was 

(8) 3 M. .'491 * Ind. (N. s.) 7*9. 
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not a part of the subject-matter of the suit. 
In the Allahabad case the application was 
for leave to sue for redemption as a pauper, 
as it is here, and Knox and Kara mat Husain, 
JJ., said no more on the matter before us 
now than that they did "accept the conten¬ 
tion that the petitioner in trying to raise 
money upon the equity of redemption would 
not in effect be mortgaging his claim/’ If 
that is an expression of the opinion that in 
a suit for redemption the equity of redemp¬ 
tion is not a part of the subject-matter of the 
suit, we must respect filly dissent. 

(7) The reasons fdr taking the contrary 
view, which to us seehis almost seif evident 
are well set out in the judgment in which 
X.r. Justice Plow den referred the case of 
Harmm Singh v. Kir pa Ram (9) to a Full 
Bench of the Chief Court of the Punjab 
and practically the same proposition seems 
to have been assumed as unquestionable 
by every body concerned in the Bombay 
High Court in Faimabai v. Dossabhoy 
Rustomji Umngar (10), the contest there 
being over a different matter. 

(8) The different meanings in which the 
terms "property" and "subject-matter” 

occurring in r. 1 of O. XXXIII are common¬ 
ly used give rise to some confusion of 
thought in this matter. It is apparently 
accepted as axiomatic that in a suit for 
possession of land by the owner against 
a treaspasser the subject-matter of tlia.t 
suit is the land for the purposes of the rules 
under discussion. But it is clear that the 
subject-matter is not the earth and stones 
lying in a particular place, but the plaintiff's 
right to possess that earth and those stones 
because he is the owner. In such a suit 
the plaintiff asks for the enforcement of 
his right to possess the land because he is 
the owner of it. Here also he asks for the 
enforcement of the same right for the same 
reason; the fact that he admits lie will 
have to satisfy certain conditions and make 
.certain i>ayments before he can have that 
right enforced, does not make the right 
any less the subject-matter of the suit. 

(9) It may be that all these considerations 
would not apply to the case of a plaintiff 
still in possession of the property he seeks 

(9) 1 P. R. 18S7, 

(10) 5 Ind. Casj 688] 34 B. 638; 11 Bom. I*. R. 
102. 


to redeem, though that question is hardly 
likely to arise, as such a person world in 
all probability be possessed of other means 
sufficient to exclude him from the de¬ 
finition of a pauper. It is, however,£ not 
necessary and, therefore, world not be 
proper for us to decide that question in this 
case, but it is not impossible that some 
such matter underlay the Allahabad judg¬ 
ment that has been mentioned. But we 
are very distinctly of opinion that in a suit 
to redeem a mortgage of property of which 
the plaintiff is not in possession, the right 
to redeem which he asserts is the subject- 
matter of the suit for the pi rposes of 
of O. XXXIII of the Civil Pocedi re Code, 
and in deciding whether he is entitled to 
sue as a pauper or not the value of that 
right must not be included in the means 
of which he is possessed. The decision 
in the present case, therefore, is based 
solely on a fact which the law expressly 
orders to be excluded from consideration 
in this respect, and that is plainly an illega¬ 
lity. The order will accordingly be set 
aside, and the application to sue as a pauper 
will be granted. The opposite party will 
pay all the applicant’s costs in both Courts. 
The Pleader’s fee in this Court will be 
Rs. 30. 

G. r. d. & N. h. Application granted. 


LAHORE HIGH COURT. 

Miscellaneous First Civil Appeal 
No. 1980 of 1920. 

June 12, 1923. .1 

Present :— Mr. Justice Moli Sagar. 
DARYaI SINGH and ANOTHER, minors, 
through Musammat -Vi AN KAUR— 

Appellants 

versus 

KUNJ UAL and others-—Creditors, 
DEW AT RAM, Receiver, SHaNKAR— 
Insolvent—respondents. . 

Proviyicial Insolvency Act ( V of 1920), 53 

Fraudulent transfer, setting aside o / Creditor , 
whether can take action — Limitation. 

The language of section 53 of the Provincial 
Insolvency Act makes it incumbent on the 
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Court to ;innul every transfer of property made 
by an insolvent if tbe transferor is adjudged 
insolvent within two years from the date of the 
transfer provided it comes to a finding that such 
•transfer was not made in good faith and for 
valuable consideration. The section contemplates 
that action under it will be taken by the Receiver 
but it does not mean that even where the Receiver 
refuses or neglects to act no one else con set the 
proceedings under this section in motion. 
Whether the Court chooses to t ake action itself 
under the section or is moved by the Receiver or 
by a creditor it is not bound by any period of 
limitation and Art. 181 of Sch. I to the Limitation 
Act has no application to such a proceeding, 
[p. 997 > col. 1.) 

Pirthi Nath v. Basheshat Nath , 69 Ind. Cm. 
403, followed. 

Mi sc ell? neons first appeal from tbe order 
of the District Judge, Rissar, dated the 
26th April 1922. 

Mr. Shaman Chand, tor tile Appellants.. 

Laia Jagan Nath, lor the Respondent. 

JUDGMENT.—The facts of the case out 
of which this appeal has arisen are shortly 
these :—On the 20th of April 1916 one 
Shankar applied to the District Judge of 
Hissar asking that he should be ad¬ 
judicated an insolvent. On the 19th 
.of August 1916 the Court made the order 
of adjudication. On tl.e 13th of October 
1921 one Kunj Dal, a creditor, applied 
under section 53 of the Insolvency Act 
(V of 1920), that a gift made by the 
insolvent on the 9th of January 1916 in 
favour of his sons and wife should be 
declared invalid and should be cancelled. 
This application was accepted by the 
iearned District Judge and the gift in 
question was annulled. Against this 
decision an appeal has been preferred 
to this Court by the transferees through 
Mr. Shamair Chand, and I have heard 
Mr. Jagan Nath on behalf of the credit¬ 
ors. 

Two contentions have been raised before 
me by Mr. Shamair Chand in this appeal. 
Firstly, it is contended that it was not 
competent to the creditors to make an 
application for setting ash e the gift and 
that it was only the Receiver who could 
make such an application under section 
53 of the Insolvency Act. The second 
contention is that the appl.cation was 
time-barred under Art. 181 of the Indian 
Limitation Act, inasmuch as it was made 
M than three years after the transfer 


or even the date on which the order of 
adjudication was made. In my opinion, 
there is no substance in any ol these 
contentions, and they must be overruled. 
Section 53 of the Act provides that such 
transfeis as are therein specified shall be 
voidable as against the Receiver and 
may be annulled by the Court. Thel'c is 
no doubt that this section contemplates 
that action will be taken by the Receiver, 
but I do not think that it means that 
eVt-n when the Receiver refuses or 
neglects to act, no one else can set the 
proceedings under this section in motion. 
The Receiver had taken no action 
for five years after the order of adjudi¬ 
cation was made and, in these circum¬ 
stances, the creditors were, in my opinion, 
justified iu assuming that he declined to 
take action. It, howe\er, appears to 
be altogether unnecessary to pursue this 
matter any further, as I find that there 
is an application on the record, dated 
the 9th of February 1922, by the* "Receiver 
also asking the Court to annul the transfer 
and to declare that it would be 
inoperative as against him. In Pirthi Nath 
v. Basheshar Nath (i) it has been held by 
a "Bench of this Court that an Official 
Receiver can make an application request¬ 
ing the Court to take action under this 
section at any time during the pendency 
of the insolvency proceedings, and that 
Art. 181 of the Inaian Limitation Act 
is no bar to such an application. 

Next, it is argued that the application 
of the creditor, doted the 13th of October 
1921, was barred by limitation under 
Art. 181 of the Indian Limitation Act. 
It is contended that this Article is not 
limited to applications made uncter the 
Code of Civil Procedure and that it is a 
general residuary provision covering all 
applications which do not fall under any 
other Article in the Act. On the other 
hand, it is argued by Mr. Jagan Nath on 
behalf of the respondents that the Article is 
limited in its scope and that it is restricted 
to applications under the Code of Civil 
Procedure only. A large number of 
authorities have teen cited on both side?, 
and I have been asked to retei this 
question to a Full Bench if I feel any 
doubts in the matter. Tie question 

• 0 • s 

(z) H Ind. Caa. 403. 
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whether Art. x8i o£ tbe^ Indian I 4 mita-» 
tfou Act is limited In its scope and is 
restricted to applications made under 
the Cole of Civil Procedure, or whether 
it applies to applications made under 
local or special laws as well is not free 
fTom difficulty ; but I do not think tint 
this question really arises in this case and 
it, therefore* appears to me wholly un¬ 
necessary that the matter should be 
referred to a tall Bench. The case of 
Plrthi Nath v. Bash'shar Nath (il, which 
is the latent decis : oti of this . Court on 
this point and to which reference has 
already been made, practically concludes 
th's question. In that case an applica- 
t on was m.de by the Ofibhl Receiver 
for the annulment of certain payments 
made mo-e than three ye ».rs prior to that 
date, and it was held that such an 
application was not governed by Art. 
l8i of the Indian ^imitation Act and 
that the right to move in the matter 
accrued to the Receiver from day to day 
as long as the inso’vency proceedings 
continue 1. The language of section 53 
makes it incumbent on the Court to 
annul every tr^.ns c er of property made 
by an insolvent if the transferor is 
adjudged an insolvent within two ye .rs 
a f ter the date of the transfer, provided 
the Court cones to a finding that such 
transf r was not msde ; n good faith an I 
fo' valuable consideration. As held in 
Pirlhi Nath v. Bashesfar Nath (1), it does 
not appear from the wording of this 
section that if the Court chooses to take 
action itself, it is bound by any period 
of limitation. Therefore, the fact that it 
was in this case moved to take action 
by the creditor should not make any 
difference whatever. 

Following the authority cited above, I 
am. of opinion tl at “ the Court can take 
action under section 53 at any time dur¬ 
ing the pendency of the proceed ngs 
when a transfer open to objection under 
the said section is brought to its notice." 
I accordingly hold that the application 
was not barred by time and that Art. 

had no applic ation f o this case. I 
dismiss the appeal with costs. 

Z. K. 

V Appeal dismissed. 


PATNA HIGH COURT. 

Second Civil Appeal No. 760 op 1921. 

• June 11, 1923. 

Present :— Justice Sir Dawson Miller, Kt., 
Chief Justice, and Mr. Justice Kulwant 
1 So hay. 

Mr. C. G. MACDONALD and others 

— DEF END ANTS— A PPELL ANTS 


versus 


TEKNARATN R AT and others— 

‘ Plaintiffs— respondents. 

Bengal Tenancy Act ( V I J I of 1885), s. 178, 
c cope of—Suit by landlord against tenant — 
Dispute as to occupancy rights — Compromise by 
tenant giving up claim, validity of. 

Where there is a bona Jide dispute between h land¬ 
lord and the tenant as to the latter's possession of 
occupancy rights in the land and a compromise 
decree is passed in the suit on the admission of 
the tenant that no such rights exist, the tenant 
cannot subsequently contend that he, having 
as a matter of fact acquired occupancy rights 
in the land at the date of the compromise, the 
decree was not binding on him. To such a case 
section 178 of the Bengal Tenancy Act has no 
application. The section would be applicable 
if the occupancy right of the tenant was recog¬ 
nised and then given up by him under the 


com promise. 

A compromise decree was passed in a suit brought 
by a landlord against the tenant in which there 
was a dispute about the existence of oecupancy 
rights in the laud, in favour of the tenant. Ti e 
compromise stated: " It has been settled be- 
tween your petitioners, the plaintiff and the de¬ 
fendant, that a decree.be passed in favour of the 
plaintiff in respect of the land in suit," and 
further, "that your petitioner, the defendant, 
has given up his claim to the kashtkari right in the 
land decreed:” 

Held, that the compromise did not offend 
against the provisions of section 178 of the Bengal 
Tenancy Act. . .• g 

Second appeal from a decision of the 
D : .strict Judge, Darbhanga, dated the 
22nd December 1920, modifying that of 
the Sub-Judge, Darbhartga, dated the 

31st May 1920. __ 

Messrs. P. K. Sen and A .. N. Das, 

for the Appellants. -, 

Mr P Duval, for the Respondents. 

. ’ * JUDGMENT. 

• Miller, C. J.— This is an appeal on 
aehalf of the defendants m the suit against 
i dec’s ; on of the District Judge of Dar- 
i Ivan';a, dated the 32 nd Lecember 1920. 

The suit was inst’tr.ted by the pa'ntins 
vs proprietors of certain tnawris wh ; ch 
la d been held in lease for a term of years 
,v the defendants who camed B on the 
justness of ind%o manufacture upon the 
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leased property to recover back 43 bighas 
odd of land which had been in possession 
of the defendants as ticcadars under their 
lease. In the appeal before us the dispute 
only concerns an area of something over 
20 bighas of land. 

The case put forward by the defendants 
is that, although they held the land now in 
dispute under the ticca lease which exp’red 
in the year 1918, they had in fact acquired 
an occupancy right in that land before 
the lease began in the year 1901. The 
plaintiffs, on the other hand, relied upon a 
decree passed in Suit No. 37 of 1900 in 
which the very question was in issue 
as to whether the defendants had any 
kashtkan right in the land now in dispute 
and that suit, they say, was determined 
after compromise and by the decree it 
was found, as admitted in the compromise, 
that the defendants had no claim to kasht- 
Aaff rights in theland. The decree arrived 
at after compromise in that suit and the 
ticca lease granted in 1901 were practically 
parts of the same arrangements which 
was then come to. The lease is dated the 
29th May 1901 and no doubt before that 
lease was granted the terms of the com¬ 
promise of the suit then pending had 
been arranged between the parties in the 
suit, the decree in the suit being dated 
the 5th June 1901. We have not had the 
lease p’aced in evidence before us but it 
is not disputed that by the terms of the 
lease the defendants undertook at the 
end of their lerm, that is to say, in the 
year 1918, to deliver up possession of 
all the lanas leased. By the terms of the 
compromise decree they gave up the’r cVm 
to*any kashtkari right they might have 
had or which they might have been able 
to establish in the lands now in dispute 
and the question which we have to deter¬ 
mine in this appeal is, whether that decree 
must be taken as binding upon the parties 
to-day or whether the compromise which 
was the basis of the decree is bad as being 
in contravention of the provisions of 
section 178 of the Bengal Tenancy Act. 
That section provides that: “Nothing in 
any contract between a land 1 ord and a 
tenant made before or after the passing 
of this Act shall take away an occupancy 
right in existence at the date of the con- 
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tract." It is contended that at the 
date of the compromise the defendants 
had in fact acquired an occupancy right 
in the land in suit and, therefore, even if 
they had agreed to give up that occupancy 
right and take a fresh lease which covered 
not only the land in suit but also the whole 
village in which the land was situated as 
well as other villages, nevertheless that 
being an agreement taking away an oc¬ 
cupancy right in existence it was not valid 
by reason of section 178 of the Bengal 
Tenancy Act and, therefore, could not be 
given effect to now. In so far as the ticca 
lease itself is concerned, I quite agree 
that any contract contained therein to 
give up an existing right of occupancy 
would not be binding upon the holder of 
the occupancy right, but very different 
considerations arise when one is dealing 
with the effect of a compromise arrived 
at in a suit the subject-matter of which 
is the very right to an occupancy holding 
at all. The compromise, or rather the 
effective part of it, is in these words In 
the above case it has been agreed and 
settled between your petitioners, the plain¬ 
tiffs and the defendants, that a decree be 
passed in favour of your petitioners, the 
plaintiffs, in respect of the land in suit." 
Then follow some terms acknowledging 
the receipt of mesne profits and then comes 
these important words: " That your 
petitioners, the defendants, have given up 
their claim to the kashtkan right in the 
lands decreed/' Then follow certain terms 
as to granting a lease for 19 years of certain 
mauzas including that in which the lands 
in dispute in that action were situated. 
It is contended on behalf of the defendants 
that the real meaning of that clause which 
I have just referred to in the compromise 
was that the defendants gave up a right 
which they already had in the lands in 
suit; that is to say, that theygaveup their 
kashtkari right and in return therefor 
they took a lease for 17 years of those lands 
and others on certain terms. If it can 
be made out that the compromise between 
the parties recognised the r'g ht <f the 
defendants as kaslitkaridars at that time 
and that the defendants undertook to give 
up that right in exchange for a lease, of 
a different sort then, I think, the defendants 
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in that case would be entitled to succeed 
because such an agreement would, to my 
mind, be in direct confFct with the pro¬ 
visions of section 178 of the Bengal Tenancy 
Act, but I cannot read the compromise 
in that way. It must be remembered 
that one of the questions, if not the main 
question in the suit, which resulted in that 
compromise was, whether the plaintiffs 
in that suit were entitled to khas possession 
of the lands or whether the defendants 
had kashtkarl rights in them, and that 
dispute ‘was settled by the defendants 
giving up their claim to the kashtkan rights; 
that is to say, the defendants acknowledged 
that they had no claim at all to the kashi¬ 
kari right. In other words, they sub¬ 
mitted to a decree on behalf of the plain¬ 
tiffs for possession on the ground that their 
kashtkarl rights had not been established. 
The decree itself was passed in the terms 
of the compromise and T think it must be 
accepted that the dispute between the 
parties in that suit was determined by 
declariag in effect that the p’aintiffs 
were entitled to recover possession of 
the land and that the defendants had no 
kashtkarl right in it. This, to my mind, 
leads to an entirely different result from 
that which would have followed had the 
defendants in that suit agreed not to give 
up the ; r claim to the kashtkari right but 
had agreed to abandon or to give up a 
kashtkarl right which was admittedly 
in existence at that time. It is said that, 
if it can be shown at the present day that 
they had in fact such a kashtkarl right 
when the compromise was entered into, 
then the compromise is one which was 
in contravention of section 378 because 
it in fact gave up a right to which the de¬ 
fendants were entitled. In my opinion, 
it is not open to the defendants now to 
question the validity of the decree which 
was arrived at at that time. The question 
in dispute at that time was clearly whether 
such a right existed or whether it 
did not and there was undoubtedly a bona 
fide dispute between the parties as to the 
existence of such a right and if by com¬ 
promise the parties agreed that such a 
right did not exist and that agreement 
is enforced by the ^decree then it is not 
open any longer to either of the parties 



to que^ti »n the finding or validity of 
that decree. 

In the view! take of this ca^e, it is un¬ 
necessary to consider whether what was 
done upon the occasion of the compromise 
was a surrender within section ^ 
of tlie Bengal Tenancy Act because whe¬ 
ther it was a surrender or whether it was 
a settlement of a bona fide disput. as to 
the existence of the r glit in question in 
either case it would be equally binding 
upon the defendants. In my opinion this 
appeal fails and should lie- dismissed 
with costs. 

Knlwant Sahay, J.— I agree. 

N> H . Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONERS 

COURT. 

Second Civil Appeal No. 139-B of 1922. 

June 29, 1923. 

Present: —Mr. Kotval, A. J. C. 

•' P?SHANKARRAO—Defefdant 

Appellant 

versus 

KHUSHALRAO— Plaintiff- 

Respondent. 

Inam Rules —Deshmuki Inatn in cash Agree¬ 
ment to accept lesser amount, whether binding on 

An agreement by a person entitled to receive 
a share in a Deshmukhl Lawajma to accept a 
smaller share cannot bind his heirs and successors 
as he has no po^er to affect their interest. 

Krishnaji v. Manway Ali, 6 Ind Css. 821; 6 N. 
L. R. 72 A man Ali v. Imambi, 22 Ind. Cas. 89; 9 
N. L. R.188, distinguished. 

A Deshmukhi cash inam does not fall under 
rule VI (2) so as to be governed by rule V (2) of 
the Inam Rules. All the same, the grant is a per¬ 
petual hereditary grant for the maintenance of 
the dignity of the members of the family and each 
person entitled for the time being to a share 
therein must be held to be holding that share for 
his life only. [p. 1000, col. a.) 

Appeal from the decree of the w econd 
Additional District Judge, Amraoti, in 
Civil Appeal No. 138 of 19 21 # decided 
on the- isth November 1921. 

Mr. R . R . Jalwan t , lor the Appellant. 

Messrs. M. Gupta, and N. G. Bose, R. B., 
for the Respondent. 

JUDGMENT.— T 1 e pP intiff, whose father 
Chlmnaji was admittedly an illegitimate 
issue, sued for recovery of a i-$th 
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sliare in Dcshmukhl Lawajma from the 
defendant wb 0 is the registeud recipient. 
The pleas in defence now material were 
t iat Chimnaji s father Raiban was a 
Kshatriya and, therefore, neither 
Chimnaji nor the plaintiff was 
entitled to succeed to his shi.re in 
tlie Lawajma. An alternative plea fcas, 
that Chimnaji had in 1883 agreed t 0 re¬ 
ceive only a i-ioth share in the Lawaj- 
wa. Neither of these pleas has succeeded 
in the lownr Courts which have held that 
tl tf pi intiff s family is Kvnbi and, there¬ 
fore, Sudra and Chim na ji v a s entitled to 
succeed to Raibhan and that 
the agreement does not 1 ind the plaint¬ 
iff as Chimnaji l.ad 0 ly a life interest 
and could not by his agreement affect his 
successor’s interest. 

The agreement, ExhibitD-i, in spite of the 
fact the tat the end it contained the recital 
that any dispute raised by the issue of both 
parties will not be maintainable under 
the agreement is, in my oprdon, a per¬ 
sonal agreement by Chimnaji ? n d does 
not profess to bind his heirs' interest. 
Chimnaji who was illegitimate was appa¬ 
rently keen on establishing social recog¬ 
nition for himself even at a pecuniary 
sacrifice and appears tr have agreed to 
accept a i-ioth in lieu 0 f a 1.5th ‘hare 
which was declared by a judicial deci¬ 
sion to be his as a consideration for cer¬ 
tain man given to his father 1 eing c 0 l- 
tinued to be given to him. The recital 
does not necessarily mean that the suc¬ 
cessors 0 f Chim.-. a ji and Tutor am will 
continue to receive and give only a 
i-ioth share. The ch.use may well fefer 
to ar.y dispute regarding the man to 
which each party to the agreement was 
personally entitled arid its object iriav 
have been to secrite that Tukarain’s heirs 

in case of his death, would conti n e to 

give Chiffinaji the man stipulated for in 
the agreement. The document rea ; s a 
whole appears to me to create only a 
personal obligation on the part of Chim¬ 
naji [to claim only a i-ioth share but 
even if the agreement purported to 
bind Chimnaji’s heirs it could not i n law 
bifid them as, m my opinion, Chimnaji 

liii H V °X T to .- affect Ms successors’ 
faftxesf. Tile wings W Krkhnaji v 


Man-war All (i) and Atitan All v. ItoiafhH 
(2) referred t 0 an incm governed by the’ 
special rules 0 f devolufon contained m 
leV (2) of the In a m Rules. A Desk 
mukJn cash inam does not fall 
tin er rule VI (2) so as to be governed 
by rule V (2) but I think <he reasoning 
in. Krishnaji v. Manivur Ali (1) may bC ap 
plied in this case. The grant is a per¬ 
petual hereditary grant for the main¬ 
tenance o| the * ignity of the members 
of the fa ily ?nd each person e/it tied 
for the time be.ng to' a share must be > 
luld to be holding that share for his 
life only. • 

It iscontuded that Raibhan was at 
Kshatriya and that as Chimnaji wa§ 
illegitimate be could not inherit the 

B at an. It is also said that, sinCe a' 
Hindu could not contract a legal ’ 
r:age except in his o*'-n ca c te, and Chim¬ 
naji had no caste, the plaintiff his sou 
was also iHegitin ate It is on the 
authority of Ravji v. Sakujt ($ 

that it is contended that an 
ill gitimate son c* 11 not inherit a Watan , 
That ruling only says that an 

illegitimate son cannot inherit a 
Watan collaterally in preference to legiti¬ 
mate hens. These points, however, are 
irre’evant in this case for Chimnaji though 
illegitimate obtained a decree for his 
share of the Lawajma as recited in 

Exhibit D-i; vide also Exhibits P-7 and 
P 8. It is argued that the decision can¬ 
not be us.d in the present case as binding 
on Tuhar m as the plaintiff does not 
claim through Chimnaji bui independent¬ 
ly of him under the grant. But the 
plaintiff is claim ng teeaus.- he is Chim- 
naji’s son. Ci.imnaji repres nted the 
share of the pension due to Ins branch 
though his personal in'.erest was restrict¬ 
ed; and 1 think the decision in Chimnaji s 
suit as to his right to a sh"ie is binding tn 
|he defendant. The appeal fails and 
is dism'ssed with costs. 

Gr R. d.&N’.h. Appeal dismissed. 

• % *' 9 

(1) 6 Ind. Cas. 82IJ 6 N. L. R. 72. 

(2 22 Ind. Cas. 89; 9 N. I,. R. 186 0 • 

(3) 5 Ind. Cas. 964; 34 B. 321; 12 Bom. I/, US 
204. 
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FIRM PHAGOU MAL-MaTA DIN V . BFNARSI DAS. 


LAHORE HIGH COURT. 

Miscellaneous First CivrL Appeal 

No. 381 OF 1923. 

May 25, 192'’,. 

Present: —Mr. Justice Mati Sagar. 
The Firm PHAGGU MAL-MATA DIN, 
Through MAGHI RAM— Jidument- 
Debtors—Appellants 


versus 

BENARSI DAS —Decree-holder - Re¬ 
spondent. 

Civil Procedure Code (Art Vo; 1908), s. 47, 
O, XL I, r. 6 (2)— Execution of decree — Sale, 
application to stay—Appeal whether lies — Court, 
duty of, 

Au order refusing to stay a sale of immoveable 
property in execution of a decree duriug the 
pendency of an appeal, uuder the provisions of 
O. XLI, r. 6 (2) of the Civil Procedure Code, is 
appealable as a decree under section 47 of the 
Code. 

Rant Nath Singh v. Kamieshwar Prasad Singh, 
9 Ind. Cas. 323; 15 C. W. N. 432, distinguished. 

Under O. XLI, r. 6 (2) of the Civil Procedure 
Code, the Court, in the case of an order for the 
sale of immoveable property in execution of a 
decree, is bound, where an appeal is pending from 
such decree, to stay the sale on the application 
of the judgment-debtor, on such terms as to 
giving security or otherwise as the Court thinks 
fit, until the appeal is disposed of. 

Miscellpneons first appeal from an order 
of the Seuio* Subordinate Judge, Ambala, 
dated the 29th January 1923. 

Lala Jagan Nath, for t h? Appel'ants. 

Mr. Manohar Lai , fertile Responder. t. 


JUDGMENT. —The Senior Subordinate 
Judge of Amba’a has ref -sed to stay a 
sale of immoveable property in e - ecu ion 
of a decree during the pendency o au 
appeal in this Court, under O. XLI, 
r. 6 of the Code of Civil Procedure, and 
the judgment-debtors have appeale 1. 

It appears tliat the respondent, Rai 
Bahadur Benarsi Das, obtained a decree 
for Rs. 13,827-9-fi against the 1 resent 
appellants which was put into execution, 
and certain immoveable property belong¬ 
ing to the judgment-debtors was at'ached. 
The defendants-judgment-debtors prefer¬ 
red an appeal against ths decree to this 
Court and along with the Memorandum 
of Appeal filed an application under 
O. XL), r. 5, Civil Procedure Code, 
for the stay of execution proceedings. 
The application came up for hearing before 
the Chief Justice who rejected it on the 
iSth November 1922 and ordered that the 


judgment-debtors should apply to the 
Executing Court for e stay of sale after 
the property had been advertised for sale 
under O. XLI, r. b (2) of the Code of 
Civil Pro-edim-.*. The property having 
been advertised for sale, tl e judgment- 
debtors put in an application for stay 
w ich was sunm arijy rejectee by the 
Sen'or Subordinate Jr dee 1 ))- an order 
which was couched in the following 
* erms:— 

*'T 1 e applicant is prase nt. The proceed¬ 
ings as regards a v ctioiwalc -aiuut be 
stayed. The applicant can <•* an order 
for stay of the auction-srle from the High 
Court of Judicature at J ahofe." 

A preliminary objection is raised by 
Mr. Manohar Lai on beha f of the re¬ 
spondent th t the order is not appealable. 
In niv opinion there is no for-e in this 
preliminary objection, and it must be 
overruled. It was held by Scott-Smith, 
J , in Civil Appeal No. (87 of 1022 that 
an order refusing to s«ay a sale of 
iram .veab’e property in execution of a 
decree during the pendency of an appeal 
in th ; s Court un .er the provisions of 
O. XI I, r. tj (2) of the Civil Proce¬ 
dure Code was appeab ble as a decree 
under section 47 of the Civil Procedure 
Code. No authority' lias been cited to 
the contrary, and Ram Nath Singh v. 
K tnle shwar Prasad Singh < t ) on which 
reliance las been placed by the learned 
Conlisel is no' exactly in point. I see 
no reason to differ from the opinion of 
Mr. Justice Scott-Smith and I hold that 
the order is appealable. 

On the merits, there can be no manner 
of doubt that the order is erroneoos and 
must be set aside. Under O. XLI, 
r. 6 (2) the Court, in the case of an 
order for the sale of immoveable prop¬ 
erty n execution of a decree, is bound, 
where an appeal is pending from such 
decree, to stay the sale on the applica¬ 
tion of the judgment-debtor on such 
terms as to giving security or otherwise 
as the Court thinks fit until the appeal 
is disposed of. 

I accept the appeal and setting aside 
the order remand the cose to the Senior 
Subordinate Judge with a direction that 

(x) 9 Ind. Cas, 3431 *5C. W. 43*. 
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he should pass fresh orders in accordance 
with law. No order as to costs. 

z. k. Appeal Atoepted. 


PATNA HIGH COURT. 

Second Civic Appeal No. 1274 of 1921. 

June 29. 1923. 

Present: —Sir Daw sou Miller, Kt., 
Chief Justice, and Mr. Justice 
Kulwant Sahay. 

“CHIKHURI RAM— Plaintiff- 

Appellant 

versus 

GOPAL NARAIN RAM and others— 
Defendants— Respondents. 

Minor, liability of—Debt incurred by father 
during minority of son—Hypothecation by minor 
on attaining majority of his own property for father s 

felt _ Want of consideration — Necessity. 

Where there is no previous contract by a minor 
at ^11 but only by bis father, the liability of the 
father can be no consideration for a fresh con¬ 
tract by the minor on attaining majority whereby 
he hypothecates his property to secure payment 
of a debt arising out of the said liability. Should 
it be proved that the liability was incurred for 
necessaries*or benefit of the minor, or that at the 
time the hypothecation bond was entered into 
ftere was a genuine claim against the minor 
and a suit against him was threatened, then an 
adjustment of accounts whereby the creditor 
accepted a certain sum and Us undertaking 
not to sue the minor for the sum due, might be a 
good consideration forthe bond. [p. 1004 col. 1.} 

8 A liabUitv under a contract which is void on 
thf ground that one of the contracting parties 
is a minor is no consideration for a fresh contract 
mie by the minor on attaining majority; 

^‘^Uhn^'cMly v. VellaUhaml Thamn, 12 Ind. 

Cas 5“ M 38; ro M.L.T. 385; (wD • M. W 
XT 'ir, or M L T. 1077 and Narendra Lai 

Khan v. Hrishikesh Mukherjee, 46 Ind. Cas. 765, 

^Second appeal from a decision of the Sub¬ 
ordinate Judge, rtrrah, dated the 16th 
March 1921, reversing that of the Munsif, 
First Court, Buxar. datedthe 29th Isovem- 

b6 S: N. N. Sen and«S. M. Mulhck, for 

th M x VV p U Dayal, for the Respondents. 

JUDGMENT. \ 

Miller, C. J.-This is an appeal 
on behalf of the plainti T against a decision 
of the Subordinate Judge of Arrah revers- 


ing a decree of the Munsif of the First 
Court at Buxar. 

The plaintiff, who is the appellant be¬ 
fore us, entered into certain transactions 
with Tribeni Ram, the defendant No. 4 
in the suit. The transactions in question 
were the ordinary transactions between 
a customer and a tradesman, the plaintiff 
being the tradesman. The goods were 
supplied, principally cloth, and a cer¬ 
tain amount of money was lent to the de¬ 
fendant No. 4. At the time when these 
transactions took place the other defend¬ 
ants in the suit, namely, those numbered 
1, 2 and 3, were minors although they were 
living together Jointly at that time. The 
three defendants are all the sons of Musam- 
mat Sahodra Kue’r. The defendant No. 1 
Gopal Narain Ram is her son by her first 
husband, now deceased. The second and 
third defendants, Ram Narain Ram and 
Sheo Nara'n Ram, are also her sons by 
her second husband, who is Tribeni Ram, 
the defendant No. 4. In February 1916 
it appears that there was an adjustment 
of the account existing between the pont¬ 
iffs and Tribeni Ram. The account was on 
bahi khuta and a certain Pleader who had 
been employed both by the plaintiff and 
by Tribeni Ram was engaged to go through 
the account and make an adjustment. 
In the result, it was found that a sum of 
about Rs. Qoo was due from Tribeni Ram. 
The p 1 intiff agreed to forego a sum 0 f 
Rs. 300 reduc : ng the amount due to 
Rs. 600 and the parties, entered into a 
mortgage which is the subject of the present 
suit whereby a house belonging to the 
defendants Nos. 1, 2 and 3, the so ^ s of 
Musammat Sahodra Ruer, was hypothe¬ 
cated to secure the r1 ebt due amounting 
to Rs. 600 unaer the baht khata transaction. 
The mortgage was executed by Gopal Narain 
Ram who is said to have been of age at 
that date and by Tribeni Ram purport¬ 
ing to act as guardian of the other two 
defendants his sons who were still minors. 
The property mortgaged was not the property 
of Tribeni Ram at all but was the separate 
property of the three'sons of Sahodra Kuei 

they having inherited * he , r as k 
of t % eir maternal grandfather s estate. 

The present7suit was (brought t x li enf °^ 

that mortgage against the first three de- 
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fendants. Although Tribeni Ram was 
made a defendant in the suit no relief is 
claimed against him presumably on the 
grour-d that he merely acted in the capa¬ 
city 0 f gu rdian of his sons, the second 
and thiid defendants. 

The genuineness and validity of the bond 
was challenged by each of tne defendants 
except Tribeni Ram wiio entered no de¬ 
fence at all. It was also pleaded tJiat the 
defendants had not entered into any loan 
or cash transactions at all with the plaint 1 ’ff 
or taken any things from his shop nor was 
there any reason for their d >ing so ai:d they 
deu'ed all liability under the mortgage- 
bond. 

The learned Munsif before whom the 
case came for trial and before whom various 
issues were raised including an issue as to 
whether the mortgage-deed was genuine 
and for consideration found 'n favour of the 
plaintiff Re found that the goods had 
in fact been taken and the loans given 
to Tribeni Ram; that there had been an 
adjustment of account; that the bond 
in suit was genuine and for consideration 
and that the defendant No.i had attained 
his majority at the date when the bond 
was executed. He did not deal in terms 
with the question of whether the trans¬ 
actions under which the goods were sup¬ 
plied and the money lent to Tribeni Ram 
were for the benefit of the minors. 

When the case went on appeal to the 
Subordinate Ju ge he came to the con¬ 
clusion that no consideration had been 
prove! for the execution of the bond by 
or on behalf of the first three defendants. 
The bahi khata which showed the trans¬ 
actions wlrch .formed the considerations 
for the bond had not been produced in 
evidence and although it was true that 
at the time when the bond was entered 
into there was a sum of Rs. 600 due from 
Tribeni Ram it was nowhere shown that 
tne goods supplie 1 or the money lent had 
in any way been supplie 1 or lent fir the 
benefit of the minors and. in these circum¬ 
stances, having found that all the fir«t 
three defendants were minors at the date 
when the transactions took place he came 
to the conclusion that the bond 
was not bind’ng upon them because the 
only cons'deration for executing the'bond 
was the liability under the bahi khata 
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which was not in any way binding upon 
the minors. He did not in term-, differ 
from the Hanred Munsif in finding that 
the first defendant, Gopal Naraln Ram, 
was of age in 1‘ebruary 1916 when the 
bond was executed. He d’d, however, 
find that he was a m : m>r at the date of 
the bahi khata transactions. He further 
came to the Coiislusion that it had not been 
proved that thebond was properly executed 
in the presence of two'attesting witnesses. 
Upon tlrs point I think the learned Subordi¬ 
nate Judge took a rather narrow view. 
One of the attesting witnesses was called 
and proved that the executants of t lie bond 
executed it in his presence and that lie- 
attested it, and the bond was produced 
and showed the signatures of the other 
attesting witnesses. The learned Subordi¬ 
nate Judge seems to have been under 
some confusion as to the exact effect 
of section 68 and the following sections 
of the Ind'an Evidence Act wh'cli require 
execution of a document of this nature to 
be proved by one of the attesting witnesses. 
He sa ; d that, as a mortgage-bond must 
be subscribed by two attesting witnesses 
under the provisions of section 59 of 
the Transfer of Property Act, and as in 
this case only one attesting Witness had 
proved it, that proof was wholly insufficient. 
I am inc ined to think that there was some 
confusion »n the learned Judge’s mind in 
find'ng that the requirements of the law 
had not been complied with in so far as 
proof of the execution of the bond was 
concerned. In the view I take of this case, 
however, it is unnecessary to consider 
whether tne evidence of the attesting wit¬ 
ness, who was called, when closely looked 
into was really sufficient to prove the due 
execution of the bond. 

The plaintiff, in my opinion , must fail 
for this reason. It is nowhere shown 
that the goods supplied to Tribeni Ram 
or the loans taken by him were for the 
benefit of the other three defendants in 
the case who were minors at that time. 
They were not liable upon tht baht khata 
account. Had it been shown that the goods 
were purchased for their benefit or that 
the loans were taken tor their benefit then 
it might be that they would have been 
liable as members of a joint family even 
though minors uider the baht khata ac. 
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count. In the present case there is an 
entire absence of evidence t pon that 
most important question. It is contend- 
ed, however, that the defendant No. I, 
at all events, ought to be held liable 
upon the bond because at tie time 
be executed it he was of age. Ass nu’ng, 
although it is not very clear from the learn¬ 
ed Judge’s judgment whether heconsr'der- 
ed that the defendant No. i was of age or 
not, but assuming that he was of age at 
that time, then it seems to me that, in so 
far as he was concerned, there was in fact 
no consideration for the bond. The con¬ 
sideration alleged is the liability under ti e 
previous bahl khata account. It is quite 
dear to my mi n d that in the absence 
of any evidence showing that the defend¬ 
ant No. i had acy liability under that 
account it cannot be said that the liability 
wlr’ch was really a liability of his father 
Tr-beni Ram was any consideration for 
entering into the mortgage-bond of Feb¬ 
ruary 1916. It is well-established that a 
liabhity under a contract which is vo ; d 
on the ground that one of the contracting 
parties is a minor is no consideration for 
a fresh contract made by the minor on 
attaining majority. Several cases have 
been quoted in support of this proposition. 
I need only refer to Krishna n Chetly v. 
Vellalchami Thcvan (1) and Narendra Lai 
Khan v. Hnshikesh Mukherjee (2). It 
would seem to follow, therefore, that where 
there is no previous contract by the minors 
at all but only by tueir father the liability 
of the father can be no cons'derail on Hr 
fresh contract by the minor on atta’Vng 
majority whereby he hyotheeates his prop¬ 
erty to secure payment of a loan. Had 
it been shewn that at the time the bond 
was entered into there was a genuine 
claim against the minors and had a suit 
against them been threatened, then this 
adjustment of account whereby the plaintiff 
accepted a smaller sum than that which was 
due and his undertaking not to sue the 
minors for the sum due m'ght poss bly 
haveaUbeen a good consideration for the 
bond, I but nothing of the sort has been 
proved in this case and, in so far as any- 

m 

(1) 12 Ind. Cas. 568; 37 M. 38; 10 M. L. T. 
38^; (1911) 2 M. W. N. 461J 21 M. L. J. 1077. 

(2) 46 Ind. Cas. 765. 
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thing can be gathered from the terms of 
the bond itself, it simply recites that there 
were dealings between Tnbeni Ram and the 
plaintiff on baht khata and that on adjust¬ 
ment an amount of Rs. 600' was found 
di e. There is not a word in it to show 
that the defendant No. 1 ever admitted 
that he was in any way liable in respect 
of the goods supplied to his father. If 
in fact the goods supplied were necessaries 
and for the benefit of the m'nors, then it 
seems to me that the plaintiff has only 
himself to blame in failing ir this case to 
bring sufficient proof before the Coi rt 
of that fact. There is no proof at a ft as 
to what the goods supplied were, or the cir¬ 
cumstances under which they were supplied, 
and there is certa'ffiy no proof to show 
that there would have been any valid 
claim against the estate of the minors 
in respect of the baht khata account. In 
these c’rcuinstances, aithoi gh I have no 
doubt t]; t the transaction is quite genu ; ne 
asbetwt-n tie p'aintiff and Tr.beni Ram, 

I regret that I must come to the same 
conc usion as that arrived at by the learned 
Subordinate Judge and di 5 mi sc this appeal 
with costs. 

Kulwanfc Sahay, J. —I agiee. 

m. i>. j. & n.h. Appeal dismissed. 


ALLAHABAD BHH COtBO. 

First Civil Appeal No.. 90 of 1921. 

June 7, 1923. 

Present: — Itar. Justice Lindsay and Vr. 
Justice Su T aiman. 

GOPAL DAS —Plaintiff—Applelant 

versus 

Goswami BANMALI LAL and another 
—Dependants—Respondents. 

Limitation Act (IX 0/1908); 5. 19— Acknow¬ 
ledgment — ‘Signing,’ what amounts to. 

Where the usual method of a guru or ‘spiritual 

leader'in sending communications to his chelas or 
the'disciples consists in superscribing the com¬ 
munications with the worda “Sri SriHari Sara am,” 
and not in affixing hia signatures,any com- 
nmnication^drawn^up in this^fonn^ and 4 the 
hand-writing of the guru wfll^ be treated « 
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signed by him, although it does not bear his actual 
name; jmdjmy.ackiiowledgment of liability signed 
iu this mauner and iu his hand-writing will be 
valid for purpose of saving limitation within the 
meaning of section 19 of thelimitation Act. 
IP- 1000, col. 2.J ^ ^ ' 

Gangadharrao ^ ^ Venkatesh. v. Shidramapa 
Balapa Desai, m B.^ao^yjnd. Dec. (s. s.) 899, 
Chidambaram CTietti v. Ramaswami Chettiar, 
26 Ind. Cas. yn;.2 7 M. D.jJ. 6 ji and Sadasook 
Agarwallaji. Baikanta Nath Basunia, 31 C. 10431 
9 C. W. N. 63, relied upon. 

First appeal from the decision of the 
Additional Subordinate^ Judge, Benares, 
dated the 3rd January 1921. 

JUDGMENT.—-'! L'lie suit out oi which tins 
appeal ha., sprung was brought by the 
plaintih-appeiiant to recover a sum ul 
Rs. 16,990 and certain ornaments alleged 
to be worth Rs. 8,000. 
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L l JlT » lle ,ia(l ,e,lt t( > the defendants a sum of 
R^. 4,it2. His story was that he nad, on the 
1 An December 1911, received part-pa \ merit, 
to tile extent ol Rs. 1,1x2 and that, 'there¬ 
fore in respect of the dealings b ol this 
period there wa.s due to him a sum of 
K\ 3>ooo. 

liie phuntih next aiJeged that,j|on the 

I d th and 15th December 191 t he had raised 

a sum of Rs. 8,000 by way of mortgage and 

had advanced this money to the defendant 
No. 2. 

Dastly, with respect to the »»rnaniuits 
the case for the plaintiff was tliat thae 
had been lent to the defendants lor a 
gauna ceremony in or about the month 
of February 1915. 


The two defendants to the suit are 
two brothers, Goswaun Banmali or 
Ban war 1 Dal and Goswami Daniodar Dal. 
According to the allegations m tue 
plaint tnesc two defendants are members 
of a joint Hindu ianmy, tne second del end- 
ant be.ng the managing member. 
Tne plaintilf alleged in his piamt tiiat^iie 
was the spiritual disc*pie ( chela) of thtjdt- 
fendant No. 1 while his wile is the 
disciple of the seconu defendant. The 
case for the plaintilf was tliat at various 
tunes he had advanced sunn s of 
money to these defendants and in 
particular^ to the second deiendant.^ He 
also alleged that on the occasion "ol a 
gauna ceremony he had lent certain valu¬ 
able ornaments and utensils to the defend¬ 
ants winch they had not returned. 

The first defendant demed ever having 
received any money from the plaintiff. 
The second defendant, while admitting 
that there had been money dealings 
between himself and the plaintiff, t id not 
admit that lie had received from the plaint¬ 
iff the sums which are specified in the 
plaint. He furtLer uemed that he had 
ever borrowed any ornaments^or utensils 
from the piainti..s as alleged. 

It is uecessary to examine in Some little 
detail the allegations in the plaint, for the 
important question winch arises in the suit 
is the question of limitation. 

The claim of the plaintiff maybe divided 
into three parts. He first alleged m para¬ 
graph 3 of .his plaint that, bet ween the 
months -of December 4908. and December 


Ths suit was not filed till the 29th Oc¬ 
tober 1918 and on the allegations made 
in tiie earlier paragraphs in the plaint 
it isc,ear that the suit for recovery both 
ul tlie money and the ornaments would 
have been „ tune-barred. However 
in paragraph 10 (A) of the plaint the 
plaintiff described certain documents upon 
which he relied for the purpose of showing 
that his claim was still within time. 

The suit failed in the Court below. The 
learned Subordinate.. Judge appears not 
to have,* believed the plaintiff's story either 
as regaids the advance of these monies 
or the loan of the ornaments. In any case 
lie was of opinion that the plaintiff had 
failed to prove by any satisfactory evi¬ 
dence that the claim, even if true,, was 
still within limitation. ^ 

The plaintiff has now app^aled^and , the 
findings of the Court below on all the pants 
found against the plaintiff have been attack¬ 
ed here. 

We proceed to deal, in the first instance, 
with the claim relating to the sum c f 
Rs. 3,000. 

We have already mentioned gthat in the 
3rd paragraph of the plaint it was stated 
that certain ioans l.ad been made to the 
defendants between the months December 
1908 and December 1911. 

The plaintiff alleged that he hadj, no 
accounts to produce for the purpose of 
showing the various dates on which these 
advances liaa been made. In liis evidence 
tlie plaintiff began by stating that the first 
sum of money which he advanced to the se- 
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count. In the present case there is an 
entire absence of evidence i pon that 
most important question. It is contend¬ 
ed, however, that the defendant No. I, 
at all erents, ought to be held liable 
upon the bond because at the time 
he executed it he was of age. Ass nr'ng, 
although it is not very clear from the learn¬ 
ed Ju dg e' s j u dg me nt wheth er he c on s ; der- 
ed that the defendant No. i was of age or 
not, but assuming that he was of age at 
that time, then it seems to me that, in so 
far as he was concerned, there was in fact 
no consideration for the bond. The con¬ 
sideration alleged is the liability under tie 
previous bald khata account. It is quite 
clear to my mind that in the absence 
of any evidence showing that the defend¬ 
ant No. i had a«:y liability under that 
account it cannot be said that the liability 
wh'ch was really a liability of his father 

Tribeni Ram was any consideration for 
entering into the mortgage-bond of Feb¬ 
ruary 1916. It is well-established that a 
liability under a contract which is vo ; d 
on the ground that one of the contracting 
parties is a minor is no consideration for 
a fresh contract made by the minor on 
attaining majority. Several cases have 
been quoted in support of this proposition. 
I need only refer to Krishnan Chelly v. 
Vellaichami Thcvan (1) and Narendra Lai 
Khan v. Hnshikesh Muklierjec (2). It 
would seem to follow, therefore, that where 
there is no previous contract b}'the minors 
at all but only by tneir father the liab'lity 
of the father can be no cons'deration fcr 
fresh contract by the minor on attam'ng 
majority whereby he hyotheeates his prop¬ 
erty to secure payment of a loan. Had 
it been shewn that at the time the bond 
was entered into there was a genuine 
claim against the minors and had a suit 
against them been threatened, then this 
adjustment of account whereby the plaintiff 
accepted a smaller sum than that which was 
due and his undertaking not to site the 
minors for the sum due m'ght poss bly 
haveijbeen a good consideration for the 
bond, I but nothing of the sort lias been 
proved in this case and, in so far as any- 

m 

(1) 12 lnd. Caa. 5681 37 M. 38; 10 M. L. T. 
38^; (1911) 2 M. W. N. 461J 21 M. L. J. 1077. 

(2) 46 lnd. Cas. 765. 
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thing can be gathered from the terms of 
the bund itself, it simply recites that there 
were dealings between Tribeni Ram and the 
plaintiff on baht khata and that on adjust¬ 
ment an amount of Rs. 6oo* was found 
di e. There is not a word J11 it to show 
that the defendant No. 1 ever admitted 
that he was in any way liable in respect 
of the goods supplied to his father. If 
in fact the goods supplied were necessaries 
and for the benefit of the m'xiors, then it 
seems to me that the plaintiff has only 
himself to blame in failing ir this case to 
bring sufficient proof before the Cot rt 
of that fact. There is no proof at a/J as 
to what the goods supplied were, or the cir¬ 
cumstances under which they were supplied, 
and there is certa : n!y no proof to show 
that there would have been any valid 
claim against the estate of the minors 
in respect of the baht khata account. In 
these c’rct? instances, altfcoigh I have no 

doubt tl it the transaction is quite genu ; ne 

as betwt i! tie p'aintiff and Tribeni Ram, 

I regret that I must come to the same 
contusion as that arrived at by the learned 
Subordinate Judge and dismiss thb apptal 
with costs. 

Knlwant Sahay, J. —I agiee. 

m. i». j. & n.h. Appeal dismissed. 


ALLAHABAD HU H CCtRO. 

First Civil Appeal No.. 90 of 1921. 

June 7, 1923. 

Present: —far. Justice Lindsay and Mr. 

Justice Su T aiman. 

GOPAL DAS —Plaintiff—ApplElant 

versus 

Goswami BANMALI LAL and another 
—Defendants—Respondents. 

Limitation Act {IX of 1908)* s. 19— Acknow¬ 
ledgment—‘Signing,’ what amounts to. 

Where the usual method of a guru or ‘spiritual 
leader* in sending communications to his chelas or 
the’disciples consists in superscribing the com¬ 
munications with the words “Sri SriHari Sarnam,” 
and not in affixing his signatures , Xi any com- 
munication^drawn^up in this^Uorm^ and 4 ini the 
hand-writing of the guru will^ be treated « 
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in this connection to a somewhat similar 
case which is to be found in Sadasook 
Agarwulla v. Baikanta Nath Basunia (3)* 
It is clear on all hands that these letters 
which bear the superscription wereaddr.ss- 
ed by the second defendant either to the 
plaintiff or to the plaintiff's wife and that 
it was understood and was meant to be 
understood that these were Communi¬ 
cations proceeding from the second de¬ 
fendant who was their spiritual leader. 

We hold, therefore, that, so far as these 
letters and Comin in»cations are concerned* 
any of tile them which are found to be in 
the handwriting of the second defendant 
and wucnbear this sjperscription must 
be treated as having been signed by the 
se.ond defendant. 

To return to Exhibit No. 3 this is a memo¬ 
randum or slip which bears the heading 
"Sii Sri Han Sarnam.” According to the 
statement of the p. a intiff this decument 
is in tne writing of defendant No. 2 al¬ 
though the latter has uen ed the fact. 

bur the purpose of proving an acknow¬ 
ledgment, however, it appears to us tliat 
tins document is of no value what¬ 
ever. 

We have already mentioned the fact 
that on the 14th of December 1911 a mort¬ 
gage was executed by tne plaintiff m favour 
of one Makundi I^al for the purpose of 
borrowing a sum of Rs. 8,000. 

In the endorsement made upon this 
mortgage at the time of registration par¬ 
ticulars were entered regarding the mode 
in which money was paid: so many sovtrigns, 
so many notes and so much cash. The 
slip, Exhibit 3, merely repeats the 
details of these various items and 
there is nothing in the document more 
than an acknowledgment by the second de¬ 
fendant that he had received a^ sum of 
Rs. 8,000from the plaintiff in the ^various 
denominations ot soverigus, notes and cash. 

Tnereis nothing in this document what¬ 
ever to show an acknowledgment of an ex¬ 
isting liability tor Rs. 3,000 on this date and, 
therefore, for the purpose of saving h nuta¬ 
tion in respect to the claim for Rs. 3,000 
this docu ment, as we have sai d, is of no avail. 

It may have some bearing upon the other 
question which we shall have to consider 

(3) 3X C, *0431 9 c. W, N. 83. 
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later on, namely, whether tin’s sum of 
Rs. 8,000 borrowed on mortgage in Decem¬ 
ber 1911 was, as a matter of fact, made 
over to tiie second defendant? 

To Continue, regarding the claim j 0 r 
Rs.3,ooothe next document upon which the 
plaintiff lay.s stress is a document. Exhibit 
4, which is printed at page 123 of the record. 
This document bears date of the 14th 
December 1911 being the date upon wh.ch 
the mortgage was executed although at 
the bottom of the document there is another 
date, Magh Badi 10th Bumbat 1968, which 
would correspond to the 13th January 
1912. 

According to the plaintiff's statement this 
document is in the writing of the defend¬ 
ant No. 2 and in connection with the claim 
for Rs. 3,000 lie refers to one entry 
in this list which reads as follows:— 

"Paid on account of Babuji’s parole 
debt, Rs. 1,112 

*’(habuji ke hath udhar he chukai 
W e are unable to spell out of this docu¬ 
ment any acknowledgment on the part of 
the secund defendant (assuming that the 
document is in his handwriting) that on the 
date on which the memorandum was pre¬ 
pared he owed the plaintiff a sum 0 f 
Rs. 3,000. The plaintiff tries to make this 
out by saying that an account having been 
taken between the parties a sum of 
Rs. 4,112 was found due tobimand that 
after deduction of tins payment of Rs. 1,112 
there was left a balance of Rs. 3,000.* 
That, however, is not stated in the docu¬ 
ment itself. Further it is important to 
consider the language of the entry i u the 
document in question. To us it appears 
as it did to the Subordinate Judge a 
tnat the entry does not import that ne 
sum of Rs. 1,112 was being paid on account 
of and in reduction of a debt of a larger 
amount. The word used in "chukai” which 
ordinarily signifies the complete satis¬ 
faction and discharge of a debt. I n our 
opinion, therefore, the plaintiff can derive 
no assistance from the entry in this Ex¬ 
hibit 4 for the purpose A proving that this 
claim is within time. 

We now come to another document which 
is marked Exhibit 12 and which is 
printed at page 103 of the record. This 
again bears the superscription Sri Sri Hur 
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cond defendant was sent • in conse¬ 
quence of a letter, Exhibit i, page 
105, which bears a date _corresp on ding to 
the 28th December 1908~ That letter was 
written from Isjaudip or Nad a where the 
second defendant is alleged to have been 
residing at the time. The plaintiff's story 
is that he borrowed the sum of Rs. 1,000 
from a banker in Benares and sent the 
money by a messenger to the second de¬ 
fendant. 

The plaintiff proceeds to state that at 
subsequent times, although no dates were 
specified, he advanced sums of Rs. 800, 
Rs. 300 and Rs. 200 to the second defendant. 
He winds up his statements on this part 
of the case by saying that in the month 
of December 1911 an account was taken 
between the parties and a su m of Rs. 4,112 
was found to be ow.ng to the plaintiff. 

it has been strongly pressed against the 
plaintiff that he has laued to produce his 
account-books in Court. The plaintiff’s 
story io to the effect that, some time before 
tnesc advances were made, he hadgivenup 
keeping accounts, having separated from Ins 
brothers who were in busmess in Benares 
as money-lenders. We are not disposed 
to accept tne statement of the plaintiff 
that no accounts were kept by him of the 
items advanced to the defendants, for 
there is evidence on tne record which 
will indicate that, in spite of a separation 
between bimself and his brothers, the plaint¬ 
iff still carried on a money-lending 
business and, in such circu instances, it would 
be reasonable to expect that he kept some 
account of his money dealings. However, 
we have to deal with the case on the footing 
that no accounts have been produced 

and we have to see on wliat evidence the 

piaintiff renes for the purpose of showing 
that tins money was advanced. 

pour papers are relied on by the plaintiff 
for the purpose of showing tnat this money 
was due to him. In tne hrst piace, we have 
a document marked Exhibit 3 winch 
is printed at page 121 of the record. This 

1S a memorandum wmch is alleged to be 
in the handwriting of the second defendant. 

We may pause here to mention one fact 
which is to be taken into consideration in 
dealing With the various documents upon 
whichthe plaintiff relies for the purpose 
of saving limitation . It is the fact that 


km 

none of the letters or memoranda upon 
which reliance is placed by the plaintiff 
bear the signature of the second defendant, 
Damodar Eal, that is to say, in none of 
these documents can we find the name of 
Damodar Eal. 

It is claimed, however, that in his corre¬ 
spondence with his disciples this defendant 
is not in the habit of sgnin his name. 
The regular method of correspondence, it is 

raid, consists in superscribing all communi¬ 
cations with the words “Sri Sri Han Sar- 
nam” and there is evidence to show that 
this is a customary mode in which Gurus 
or spiritual preceptors address communi¬ 
cations to their disciples. The defendant 
himself when examined on this point 
admitted (see page 72 of the record) that 
when he writes to his sewaks , meaning 
his disciples, he is not in the habit of affix¬ 
ing his signature. Another witness on 
this point is Gokul Chand who also deposes 
to the same effect, saying that spiritual 
preceptors do not sign their names when 
addressing letters to their disc.ples. The 
reason given by the plaintiff for this practice 
is that it would be derogatory for a 
person holding a high position like a 
guru to subscribe his name m a letter under¬ 
neath the name of his disciple. 

We are satisfied that this is a usual prac¬ 
tice in communications of this kind and we 
hold, therefore, that any communication 
which is drawn up in this form, although 
it does not bear the actual name of the 
defendant No. 2 must nevertheless be treat¬ 
ed as being signed by him. The question 
whether words such as those we have 
referred to inserted at the top of letters 
nr other communications, can be treated 
as signatures, has been dealt with in a case 
reported in Gangadharrao Venkatesh v. 
Shidramapa Balapa Desat (1) where it was 
held that the words "guru samrath 

written at the top of a letter addressed by 

a preceptor to his pupil constituted a sig¬ 
nature for the purposes of section 19 

of theEimitation Act. We find moreover, 

that a similar decision has been given 
J? the Madras case which is to be found 

- ported ™'Sr* wT 2?£o" 

swam Chetttar (2). vve 

(I) 18 B. 5861 9 Bid. Dee. (■• £) 899- 
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fex stence in the manner we have already 
indicated. 

.^ r> ^ e . n has argued before usthat, :’n view 
°! questions which were pat to the 

p.aintin i n cross-exa nidation, the defend¬ 
ants really admitted that these documents 
were in the writing of Damodar Lai. The 
P aintitf was asked if it were not a fact 
hat he had d’scovcTed these two documents 
in certain books of account belonging to 
the second defendant wh'ch had come into 
his possession at the time G f the execution 
oi a decree. He denied that this was the 
manner in widen ne had come to have these 
documents in his possession. We cannot 
agree that there is anything in these 
questions asked in cross-exam nation to 

justify our holding that the defendants 
have in any way adm'tted that these docu¬ 
ments were, as a matter of fact, in their 
account*books and were found by the 
p.aintiff i n the manner suggested. 

This brings us to the end of the case so 
iar as it rebates to the claim for Rs. 3,000. 
O ir find'ng is that there is no proof of any 
acknowledgment which would save limi¬ 
tation as regards this c’a ; m for Rs. 3 000 
so that, even if letters of later dates, of which 
tnere are many on the record, can be taken to 

contain any adm ssion regarding a liability 

for the sum just mentioned they would 
be of no ava 1 inasmuch as it cannot be 
so own that those ajmssions were made 
at a tim- wo leliratation was st'll runn'ng. 

We agre., therefore, w'th the first 
Court t.iat toe p'aoitiff lias failed to prove 
tnat h'.s c a m as regards this item is 
within time. 

We Come uo.v to the c’aim i n respect 
of the som of Rs. 8,000. We have already 
adverted to the fact that th s money was 
borrowed after the exec it ; on of a mort¬ 
gage-deed in the month of December i9ir. 
the document itself contains a recta 1 to 
the effect toat Gopal Das was borrowing 
this money for the purpose of advancing 
a loan to Damodar Lai and also to meet 
household expenses. 

Tne words in the docu ment are "ba gharaz 
dene qarz apne guru Damodar Lai.” 


Tnere was a good deal of argument ap¬ 
parently in the Court below as to the in¬ 
terpretation of, these words but we nav • 
uo doubt whatever that what they mean is 
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that Copal Das was ra'Vng money on nioit- 
kage lor the p. rpoie of making* a loan to 
Damodar Dal. DaniodarT.il nimvelf attest 
e > t!n\ document and there is evidence 
which shows, in orr opinion, that le 
knew that the recital was in the docu¬ 
ment and in sp.te of his den’al we do not 
believe him whey lie says that he got none 
of the money which was raised bvthis mort¬ 
gage. 

Letters which were proved tc have been 
written by the second defendant show to us 
unmistakeably that Damodar L.i got at least 
a portion of this money . dvmced to him. 
We refer in pari icular to one letter, R X i ibit 
24, which is to be found ot page 147 of the 
record. That letter was written on the 14th 
October 1915 end ontaim the follow¬ 
ing passage : 

“As regards Makundi Lai’s nu ney also 
it is m itter ->f d lyS only' when every accoun t 
will be cleared by the grace’of Sriji.” 

Reading this letter with other letters 
which were written at or about the same 
time there can, in our opinion, be no doubt 
whatever that Damodar Lai knew very well 
that he was liable to the plaintiff for the 
sum or a portion cf the sum which had been 
borr>wed on martg; ge. 

Wnen the second defendant was in the 
witness-box he was called upon to explain 
these statement?. Tne only answer that 
he could give was that he knew that the 
plaintiff had borrowed money' on mortgage 
from Mikundi L 1. He sid that the 
p! lintiff was pressing him for h«dp to raise 
*oan in order to pay off Makundi Lai 
and so lie s^y's that the statement reg* rd- 
ing M kundi Lil’s debt contained in the 
letter, Rxuibit 24, relates t . certain exer¬ 
tions wiiich he was miking for the purpose 
of enabling the plaintiff to rai-.e a fresh 
loin 1o pay off Makundi Lai. We have no 
doubt whatever that that is a false state¬ 
ment and indeed it ha° been conceded be¬ 
fore a? that, in view of the evidence 
and particul ily by the evide.ee in the 
letters, it is impossible to accept the story 
told by Damodar L-d in the wil nevs-box. 

The learned Subordinate Judge was of 
opinion that none of this money had come 
into the hands of the second defendint, 
but we do not agree with him. 

However, the question still remains 
whether the plaintiff has been able to show 
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that his claim is within limitation for, un¬ 
less it is so, our finding to the effect that 


if? 


tew 


A f 


the second defendant had this money or a 

portion of it will be of no assistance to tie 
pi untiff. 

We start with the fact that, according 
to the plaintiff’s own case, this ^um of 
Rs. 8,000 wa* advanced on the 14th Decem¬ 
ber 1911. Tne suit was filed on the 29th 
October 1918. 

We ha ve already referred to the document. 
Exhibit 24, at page 147, and have held 
that it certainly contains an acknowledg¬ 
ment of liability on the pjrt of Damodar 
Dal tor the debt which was due by the plaint- 
iff to Mikuudi Dal. 

Ihe dite cl that letter, however, is the 
I 4 L h October 1915 and this acknowledgment 
will,.tnerefore, not save limitation. 

We have, taeretore, to consider 1 fie fur¬ 
ther question as t ■> whether the plaintiff 
has been able to produce any further evi¬ 
dence for tne purpose of snowing that an 
acknowledgment of Ihi- liability was' made 
at any time within three years;'commenc¬ 
ing from the 14th Decemberrgri,.;;/ " 

Here, again/ the plaintiff;h'a's? .to iafl back 
upon lw > d jc u^ments wuicli h< ve ; already 
been discussed by us, namely/Rxhibif ;f2 
Hud Exhibit 13. We have already dy.ilt 
fully with the evidence regarding these 
documents andh^ve discussed their hhtory 
as given by tne plaintiff in the witness-box. 
We have expressed our opinion that it is 
not proved that either of tnese documents 
is in the writing of the second defendant 
and so we need not dwell upon this matter 
any further. It is sufficient for us to siy 
that we find that the plaintiff has failed to 
show that his cl rim regarding this sum 
ot Rs. 8,000 was within limitation at the 
time the Suit was filed. 

We now'come t > the third part of the case, 
nimely, that relating to the ornj meats! 
Wnat is the plaintiff’s case in this respect? 
His story is that ornament-; and utensils 
ot an approximate value of Rs. 8,000 were 
lent to the defendants in the moatu of 

jphagun Sambal 1971, corresponding to the 
month of February 1915. The.occasion! of 
the lending of these ornaments wasrthe 
gauna ceremony of the sons of the defend¬ 
ant. The story of * the plaintiff was that 
these articles were tajken on loan and that 
they were r never returned. We. have 


. J/l OD 

already mentioned tfiat both the, defend^ 

ants denied ever having borrowed the 
articles in question; > -,r] 

The second defendant, who whs the only 
oue of the defendants, who went into the 
witness-box, deposed that the .story of the 
loau of tie ornaments was n)t true. , , 
In the course of the trial asm ill account 
book or baht was produced containing the 
entries which are printed at page yq of the 
record. Tub document is prqved to be in 
the writing of the second defendant. The 
account-bouk was in possession, of tl,e 
piaintiff and wis produced by him in Court f 
Tjie defendant suggested in his cro.-s/ex 
amination tli t the plaintiff had got posses¬ 
sion of it by unlawful means, ’ 

Tueic can be no doubt that fids biok 
contains a list >f certain ornamerts which 
were in the possession of the second defend¬ 
ant at the time when his ,son nnd ohjte 

nephew were married. •. <•! 

The particular poilion of the entry in 
tills book upon which the plaintiff ( refits 
‘.is the hit which is written underneath 
the weyds 'bahuji kitarafki* .The plaintiff’s 
st-)ry is that the word bahuji reteis t) his, 

(the plaintiff’s) wife. The defendant on the 

other hand, denies this and saysth^t/the 
word bahuji refers to the wife of a brother 
of his. named Sham Dal. We are bound 
tc sny at once that we do not believe thjs 
st '.tement. We have no doubt whatever 
that on the occasion of the marri ,g^ of these 
two boys the defendant No. 2 did7not 
borrow ornaments and utensils from the 
plaintiff. , 

. • . X ' s/ " J ‘ • ♦ ' J . 

That, however, does not by any means 
settle the case, for the plaintiff has admitted 
that after the r marriage ./ (nah) was over 
these ornaments or at any rate a number 
of them were returned. The case be nukes 
out in hispldnt is that they were, lent out 
on a second occasion, that is to-say; on tf3e 
occas ; on of the gauna ceremony. 1 :•/ • 

It must be confessed thr.t the , evidence 
of /the plaintiff on Uis-p.ut of Tthe case is 
by no me;.rs satisfactory., audit .is proved 
that he has made -4.lt. various don 

flicting statements.. (In the. trial of the pr^ 
sent case he certainly ende ivoured to make 
out that the whole of the ornaments ; which 
were mentioned ir the lists attached fb- lfte 
plaint w-eTe lent for the second time on the 
occasion of the gauha ceremony. 1 i> 
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Tlie plaintiff, however, was coufrouted 
with a certain statement which he made 
in the Criminal Court in the month of 
November 1916. We may mention 
here that, before the present suit was 
filed, two cses in the Criminal Court 
had been brought by Copal Das against 
Damodar Dal. The statement to which 
we are about. to refer was made in the 
course of the trial of one of them. 

At page 165 of our record there is printed 
Exhibit J wni h is a certified copy of the 
deposition of Gnpal Dis in the Court if v 
*irst Class Magistrate. At page 166 he 
•m kes certain statements regarding the 
lo. n of ornaments to Damodar Dal. In 
his cross-examination he stated as follows: 

"I ,ent him ornaments worth about 
1 Rs. 5,000. 

4 They are as follows:— 

. ' . Rs. 

Bhuj set with diamonds w'orth .. 2,000 

Buttons set with diamond 

worth .. I>oo0 

Chain set with emerald and 

‘ n ' hi ^ ... 2,000 

' ' when he was making this statement on 
the 17th November 1916 D.unodar Dal at 
first stated tuat he had lent tnese ornaments 
four years previously. He then 
co rected himself and stated that the orna¬ 
ments had been lent on two o easi011s. 
He said that they had at first been lent on 
the occasion of the marriage of the two 
boys, that they had been returned to jfim 
and that they were agiin lent on the oc¬ 
casion of the gauna. 

' It is obvious, therefore, that this state¬ 
ment does not fit in with the statement 
made by ti e plrinriff in tl e trial in this 
case. There he mentioned three items of 
' ornaments only w -ich had been lent and 

which had not been returned. .. 

J T. e va ue of those ornaments he gave 
as Rs. 5,000. Here he is referring to a 

lar er list of ornaments the value of which 

he states to be Rs. 8,000. ' ' 

" We have satisfied ourselves by an exa¬ 
mination of the evidence on the record 
• that, although the cla m of the plaintiff in 
respect of these ornaments is not establ¬ 
ished, he ha s .ne vertfiel ess succeeded i n sfi o w- 
.lng that, the ornaments to wniefi we have 
jiust referred and which the witness men¬ 
tioned in the course of his deposition in the 


Criminal Court were, as a untie, ■>[ Juct, 
lent^ to the defendant No. 2. 

'We have in this connection to refei to 
<1 letter which seems to us to really set 
lie inn tier at rest. 'I hat letter is Exhibit 
25, which is printed at page 155 of the 
record. We may say that there are one 
or two other letters referred to iu which 
reference is made to certain ornaments 
but this letter which we are now discussing 
is the only one of w rich it can be said de¬ 
finitely,that it contains a reference to spe¬ 
cific articles such as those which are men¬ 
tioned by the plaintiff in his pi. int. 

We extract the following passage from 
this letter, Exhibit 25, which was sent o u 
the doth October 1915 by the second de¬ 
fendant to the plaintiff's wife— 

“The other ornaments are at icaslii which 
will be redeemed but the Delhi ornaments, 
namely, twoanujets (bhuj-do) one chain and 
eight buttons are not traceable. So you can 
take the adequate amount in respect 
of the same." 

This, in our opinion, is a distinct admis¬ 
sion of liability on the part of the second 
defend nt for the va ue of the ornaments so 
mentioned and we have no doubt whatever 
that to this extent the story of the plaint¬ 
iff is true and that he lent to the defend¬ 
ants the two armlets, the cJu in and the 
sight buttons which are said to have been 
set with diamonds. 

, We wish to remark here that the trans¬ 
lation of this letter, Exhibit 25, us it 
appears on the printed record, is alt ognter, 
misleading and erroueou-, and that it has 
been necessary for us to have the version 
corrected in order to enable us to decide 
the case properly. 

We have it, therefore, that this document 

. 1., 9 5 co nta 1 ns au admission 

of liability in respect to these articles. The 
suit was brought on the 29th October 1918 
which was within three years from the date 
of the acknowledgment. The only question 
that remains, therefore, is whether these 
articles were lent to the second defendant 

within three years cf the 30th October 
1915. - • : ' 

The story of the defendant regarding 
the marriage of his son and his nejihew 
was to the following effect:—feee page 65) 
"The marriage of my nephew (brother's 
son) took place in the month of Phagan 
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Sambat 1968, and the marriage of my son 
took place in the month of Chait Sambat 
1969. Taegauna ceremony of both of them 
took place in the following winter, that is, 
within 1 year/' 

We gather from this statement of the de¬ 
fend. mt, therefore, tiiattiie gauna ceremony 
of these two bays took place between the 
month of October 1912 and the month of 
Mirch 1913. Tne plaintiff, on the other 
hand, has assigned the month of Febru , 1 y 
1915 as the date of the gauna. 

We are in this matter disposed to accept 
the evidence of the plaintiff in preference 
to that of the defendant but in any case 
it appcirs to us that the gauna ceremony 
must have taken place some time within 
three years preceding the 30th October 
I9 X 5 tne date on which this acknow¬ 
ledgment was given. 

It need not be supposed that we are 
willing to attach much credit to the state¬ 
ment of Dimjdar I/il, We have not the 
sligntest doubt that he perjured himself 
freely in the witness-box. We have not 
the slightest doubt that these orniments 
were borrowed and conclusive proof of this 
is to be found in tne letter Bxaibit 25. 

II appears to us, therefore, tn.it tnis por¬ 
tion of the claim, that is to st y, the chim 
relating to the .wo armlet-, the chain and 
the eigut diamond buttons is within limi¬ 
tation, time being saved by tn tcknowledg- 
ment contained in lue letter of 3otn Oc¬ 
tober 1915. 

• Tne statement of the plaintiff is, that 
these particular ornaments were worth 
•the sum cf Rs. 5,000 and there is natuing 
to contradict this. In the circumstrnces, 
we consider that the valuation wider, is 
put by tne plaintiff on these articles oughl 
to be accepted. 

% 

There are one or two other matters which 
..perhaps call for some consideration but 
,.w.\ica redly do hot effect tne decision of 
the case . Tne plaintiff alleged in his plaint 
' that 0 payment by way of inte.es*; of a s m 
jof.'fts. 170 had been made to him in the 
inonta of June 1915 and ne relied on that 
payment for tne purpose of extendi ig 
. fihiitat on. , ’ 

/ We need only say regarding this part o' 
the 9-.se that the plantiff has failed to es- 
.tablisVi . tnat, ‘any such payment was 
made to him by way ^of interest. 


U923 

What doec appear from the evi¬ 
dence is that a certain sum of money 
was sent by the second defend«nt to the 
plaintiff's father-inlaw hr the purpose 
of discharging a certain debt. The father- 
in law made over the money to the plaint¬ 
iff who thereupon appropriated 1 sum of 
Rs. 175 and applied it in the discharge cf 
a debt which was due from himself. There 
can be n) pos&ible plea that this payment 
was nu.de by the defendant by way of 
interest. 

Another plea was taken by the plaintiff 
tor the p/rpose of extending limitation. 
He alleged that by arranyment with the 
defendant No. 2 he occupied a certain house 
of the defendants on the underst inding 
that the rent was t > be Rs. 10 a month and 
that this rent was to be applied in reduction 
of the intere c t owing on the debt due to 
the plaintiff by the defendant No. 2. This 
p..rt of the case has also f.iiled for we find 
no reliable evidence of any such agree¬ 
ment between the parties. 

We now come to the end of the case, 
and our finding, therefore,is that the appeil 
ougnt to be allowed to the extent which 
we l>a ve already indicated. We, therefore, 
accept the appeal and, setting aside the 
decree of the Court below, direct that a 
decree be given to the plaintiff against both 
defendants for the return tf the t.'iee 
ornaments wnich are specified in lid B 
alia cued to the pie i all incase tne ornaments 
are n^t reti rned the p.aintiff will be en¬ 
titled to a decree for Rs. 5,ooo (rupees 
five thousand) wilh proportionate costs 
in the Court beiow and in this Court in¬ 
cluding fees on the higher scaie. We fix 
a period of one month fr v m the date of 
this Court's decree fo r the return of the 
ornaments to the plaintiff; in default of 
their return witnin the t*me allowed the 
plaintiff will be entitled to execute the de¬ 
cree for Rs. 5,000. 

As regards the defendants costs we thick 
it right to say 1 hat, in view oi his conduct, 
he is not entitled to any costs either here 
or in the Court below and we order accord¬ 
ingly . 

We wish to note in conclusion that 
the task of trying this appeal ha=* been 
rendered unusually difficult on account pf 
the gross inaccuracy of the translations 

which appear in the printed book. This is a 
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matter which we propose to bring 1 G the 
noMce of the learned CJiicf Justice by means 
oi a iepante note. 

M * A * Appeal allowed. 


LAHORE HIGH COURT. 

'econd Civil Appeal No. 333 

of 1922. 

Maich 28, 1923. 

Present -Mr. Justice Moti vSagar. 

Musammat AISH1A BI— Plaintiff- • 

Appellant 

versus 

Musammat SUGHRA JAN and others — 
Defendants—Resi ondents. 

Civil Pro 1 edure Code (Act V of 1908). O. 
XLI % r . 31 Appeal—Judgment of Appellate 
Court, contents of — Reasons for judgment—Duty of 
Appellate Court. 

The Judge of an Appellate Court should state 
his own reasons for the conclusion at which he 
has arrived and should not confine himself to 
approving the reasons of the Court of first 
instance. A general and wholesale adopticn of 
the judgment of the Court of first instance 
cannot be considered as a sufficient compliance 

with the law. [p. J014, col. 1.] 

First appeal from a decree of the 
District Judge, Delhi, dated the 2nd No¬ 
vember 1921, confirming tl at of the Sub- 
Judge, Delhi, dated the 20th May 1919. 

Mr. Abdur Rashid, for the Appel¬ 
lant. 

Da la Devi Das, for the Respondents. 

JUDGMENT.- —The facts of the case 
.giving rise to this second appeal are 
fully stated in the judgment of the 
learned District Juoge daud the 27th 
May 1920 and need not be repeated 
here at length. Briefly stated, they are 
as follows:— 

On the 31st October 1917 one Musam¬ 
mat Sughra Jan acting on her own behalf 
and on behalf of her minor daugl ter 
Musammat Sardar Begam, sola one-fuurth 
share of a house in Kishan Ganj at Delhi to 
one Abdul Razznk, her own father, ior a 
sum of Rs. 500. This sale gave rise to 
two suits. One was a suit brought by 
Musammat Aishan Bi the present plain¬ 


tiff, for pre-emption of the house *o'<\ bv 
the mother for herself ami for her minor 
daughter, while the other was a suit bv 
Musammat S.r.'ar Begam, the minor 
daughter 0 l Musammat Sughra Jan, fora 
d'c aration that the sale by he r mother 
did not affect the share of the plaintiff. 
Musammat Sardar Begam’s case was 
decreed, an,1 it was held that the sale was 
hctitious and that it was not binding 
igainst her rights. The other suit for 

pre-emption was dismissed, it having 
been found that the whole s le was a 
faelitio s one Ag.inst this decision in 
the pre-emption suit an appeal was pre¬ 
ferred to the District Judge and it was 
eont nded that the suit ought to have 
been decreed, at least qua the share of 
Musammat Sughra Jan, the mother 0 f 
the minor Musammat Sardar Be<’am 
which was valid in every respect. The- 
learned District Judge dismissed the 
appeal holding that the judgment of the 
Firs! Court was not perverse, and that it 
should be maintained as it was baser! on 
evidence A second appeal was preferred 
to the Hieli Court against this decision 
and the judgment of the learned Dis- 
trict Jucge was set aside by Mr. justice 
Wilberforce on the 6th June 1921 on the 
ground that the said judgrrent was not 
in accordance with law. The case was 
accordingly remanded to the lower 
Appellate Court, and the learned District 
Judge was directed to record a proper 
judgment on the materials before him 
The learned District J udge has now 
recorded f fresh dec si on and has again 
dismissed the plaintiff's suit. The plaint¬ 
iff has again come up in second appeal 
to this Court. It appears that the 
learned District Judge has again failed to 
record a proper judgment and has not 
applied Us mind to the case. His finding 
is to the following effect ;— 6 

"Ti-e lower Court's finding w-s 

no doubt 

th 0 1 the sale was a sham one and after 
I hed heard arguments when Hie appeal 
was before me last year and read the 
evidence referred to by the learned 

view 4 " 18 ' 1 ludmed 10 the Sul >Judge's 

“Ti e Sub-Juage had before him fi lf > 
documentary evidence that money had 
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been paid before the Sub-Registraf and 
could appreciate the other circumstances 
in favour of llie plaintiff and’ wei^h them 
agairst the defendant's oral evidence. 
He was satisfied beyond doubt that/the 
oral evidence wUs true. 'It iriust have 
been exceptionally convincing arid an 
Appellate Court which does nbt hear 
the evidence is not so well-qualified to 
judge of its value.",, 

"I cannot say that I am convinced 
that the lower Court's finding was 
wrong," - i; 1 

It appears from these observations that 
the learned ^Judge has mechanically 
adopted the view of the Court of first 
instance and has not given an independ¬ 
ent finding of his own on the evidence 
produced by the parties fn this case. 
There is abundant authority for holding 
that the Juage of an Appellate Court 
should state his own reasons for the case 
and should not confine himself to‘ap¬ 
proving the reasons of the Court of first 
instance. A genefdl and wholesale 
adoption of the judgment of the ; Court of 
first instance carinot be considered as a 
sufficient Compliance with the law and I 
am, therefore, compelled to remand the 
case again to the learned District Judge 
for a fresh decision of the appeal on the 
merits and to direct that be shall ex¬ 
ercise his own discrimination in deciding 
the points in dispute instead of generally 
adopting the judgment of the. Trial 
Court. Costs to be costs in the cause. 

• , » • • * ’i • 


Z. K. 


Case remanded. 
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SIND JUDICIAL GOW]MriSSipNEa:S ^ 

w-v, Court. , d . j; /. 

First Civil Appeals Nos. 25 £nd 3# 

r-p 1922. 

October 2, 1923. , 

Persent:—M r. Raymond, A. J. C. and 
Mr. Rupchand Billaram, A, J. C. 

First Appeal No. 25 cf 1922. 

Firm of Seth VISHINDAS NIHAL 
CHAND —Defendant^—Appellants 

versu s 

NAZAR ADI SAMJI —Plaintiff— 

®Est>bJ^E^OHAJ 

(. - V f.T -AND Jl VT' > a VfO J?i - 

First Appear Nov 32 of T922. 

NAZ A RADI SAMJI— R&aintiff—- 

•u Appellant -- 
• — L ilversus cb. - • W ) .'dH VL 

Firm of 5 ^- VISHINDAS NIHAD 
CHAND— Defendants—Respondents. 

Civil Procedure Code/ (Act:’ 0/1508),-' XL 
X X V J f v rr, -ii, ./or taking 

accounts—Dispute K as to. vhtil\er certain con rads 
were authorised — Refcrence\ to , v Commissioner**- 
Commissi^r’s upor/ value of. v 

lne proceedings of a CommissJpper ^ppointca 

information of the,.Court; and^whep. Jie .£nds.,a 
?® ct » ,. h & finding.,is.not a ^c/sion./iipcn^it a^ji 
“is report can only he treated ns evidence before 
the Trying Court„[01 •». .901: 2jL' v /' s rr>J / 

R ■ M. $. Ch'etiy v. .Mahpmed Esia.Saheb, 5. G. 
W. N. 692 at p^ 707, followed. ... . - -T , / ; L: , 

The question whether a contract is authorised 
or not is not one that can be referred -to a 
Commissioner for taking accounts under O. 
r. 11 of the Civil Procedure Cede. fp. 1^15, co). 7 j 

Appea 1 from the- judgment nd : decree 
of Mr. Kennedy, A. J. C.,-’-in Suit 
No. 820 -of 1919. - ■' F .ii : 

Mr. Kimatrai Bhoyaj, for the firm--of 
Visbiudas-Nibalchand. 7 ; / ' 7 

Mr. P. S. Skahani, for Nf-zarJli’-^a^ji. 
JUDGMENT.—TV.esC two connected /ap¬ 
peals arise -out . of a siiit fifed^ byx-the 
plaintiff Nazar? Ii against 7 the 
Vishindas ^Nihalcband^for ^an a^count^f 
the business by^theui -thToVglf*tlve 

defendants as his commission"ageiitk 1 __' £ 
The defendants Submitted 1 aft^-'ac^brint 
of their dealings^ between 7 the ^parties 
with their . wtitteh-’-sta^tenibriF-'^nd ClairSed 
iithat a su m Rs. 

.contrary^ due to them 1 [ which 

J claimedv>a dt(ffee > but pai^ J7 SW ;/ Coriit tf fce 
,-jtherebnv ; ^ sidT ■ l - , °- ■'£% !o inr:a 

The Court settled the-^ol^d Win^issiteSJ-/*' 

-i-iijJtq W:heft 7 di^^he ^ 

2* Cau defendants claim any amount 
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from the >aplaintiff without ’payment of 
Court-fee ? J ,ol:i • r ->ri 

. 3 * On the accounts what is due from 
either party t> the other? \‘r>- n 
4 - General. 1 (/ ' / •'/ 

The ' plaintiff was not called upon to 
file objections to the account submitted 
by^ tfce defendants. 

By consent of parties, Issues >jos. i and 
3 .were referred to the Court Commissioner, 

Issues Nos. 2 and 4 being reseried for 
arguments after the Commissioner’s report 
v^as submitted. Before the Court Com¬ 
missioner the plaintiff denied that he had 

authorized the' contracts in respect of ( a) 

the sale and purchase of 125 tons •' of 
wheat September 19 6 valda (b) the pur¬ 
chase of 50 tons of barley July 1916 
vafda and ( c ) the purchase ot 75 bales 
cotton January 1917 valda. He accord¬ 
ingly objected to the debit entries of 
Rs. 1,857 ^ or lo ss °n whea f and Rs. 180 
for loss on barley and claimed credit for 

Rs,-2,362-8-0 profit on the if hovered 

contracts of sale yf 75 bales of cotton. 

He also claimed credit for a small item 
of Rs. 50-0-0 alleged to have been short 
accounted for which has been disallowed 
and is, not now in disprte. 

; The Court Commissioner . found that 
both the sale and purchase cinfracts of 
wheat as als^ the contracts for purchase 
-of, 50 bales out of the 75 baWs of co f ton 
weieunauthorized, thac. the contract ot 
5o tons barley was authorized. On an 
adjustment of the accounts in view of his 
findings he held that thi plaintiff Was 
entitled to, a decree for Rs. 1,265-2-6 and 
interest thereon.- . •. : j V*! 

The*learned Judicial Commissioner who 
h?ard the objections has conGrmed the 
report of . the Commissioner. Both parties 

have appealed. , :> ..- 

The thief dispute between the parties 
Was ‘whether , certain coiitracts were 
authorized or, not. : 

•; This.:' was 1 a question for the Trying 
Court to : decide and hot 9 question which 
cquH be referred to a Commissioner for 
taking accounts underO. XXVI, r. ii; Civil 
Procedure Code.- The defendants were fit 
fault in not moving the Court tor call upon 
the plain tiff r to'file objections!^* the account 
and to determiae jjsuch of the objections 
did not; rriate.do th* examination and 


adjustment of, the account before refer¬ 
ring the accounts to the Court Commis¬ 
sioner, The learned Judicial Commissioner 
who heard the objections to the Cem- 
niiosioner s report has rightly pointed out 
that, though the piocerlure which the 
parties ;have chosen to adopt has bad 
the. effect of making the Official Commis¬ 
sioner as a sort of Sub-Judge, the report 
of the Commissioner can only be treated 
as evidence before the Trying Court. .(In 
dealing with the merits of the objections 
to the Commissioner’s report the learned 
Judicial Commissioner lias, however, said 
that he must accept the report as it 
stands unless it is clearly shown by either 
of the objectors that the Official Commis¬ 
sioner has acted in some irregular manner 
or that his finding is in noway support¬ 
able by the evidence before him. To such 
a broad proposition I respectfully demur. 
As said by Hill Justice in R. M. 5. Chetiy 
v. Mahomed Essa Saheb (1) the proceedings 
of a Commissioner are an inquiry for 1 he 
information of the Court and not a trial. 
If the Commissioner .. finds a fact, his 
finding is‘not a decision upon it. 

To hold that the finding of a Commis- 


si ner on a question of fact deeded,, by 
him m 1st be accepted as it stands unless 
he is sl^owia to have acted in an inegular 
manner, or that h,is findings are in no way 
siip port aide bv evidence, would practical¬ 
ly b.- g'Vin£ more weight to his decision 
than to a judgment of the Court of the 
first in c tane, and treatirg the 1 bjections 
to a Commissioner’s repor* on the same 

level as ,.gn oppluation for revision., o r 
seco d appeal on , findings of fact, and 
virtually to --place the finding of fact of 
a Commissioner on the sa n e footing as 
the verdict of a Jury. It has not been 
center ded by the parties in the Court 
below or before us that the consent order 
had the effect of an agreement by the 
parties to decide all questions of fact 
between them,, as in. the case of Watson v. 
Aga Mehedee Sherazee (2) wherein a c suit 
for ad account the parties had expressly 
agreed that the cause should be referred 

to the i. Commissi oner who on taking.: the 
account was to decide ** all questions of 
fact, whether as to delivery of merchandise* 

o (1) 5 C. W. N> 692 at p. 707. A 

a (2) l Jr Ax * 4 *J $ P* Cr Ji 584 <P. C.);~ 4 . 
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oi the value of such merchandise delivered 
or otherwise with full power for the 
purposes of investigate n and that if ques¬ 
tions of law should arise and could not 
be settled or disposed of before the 
Commissioner, they were to be submitted 
to the Court," and where their Hordsl ips 
held, that the reference to the Commis¬ 
sioner in that case was quite different 
from a reference under Art. 181 of the 
Code of Civil Procedure of 1859. 

In dealing with 1 he objections of the 
parties to the Ccmmissionei's report we 
lave, as a Court of Appeal, to deal with 
them on matters of fact and not only on 
questions of principle. I shall, therefore, 
deal with the objections on the merits. 

[Note :—The rest of the judgment discusses facts 
and is, therefore, omitted.— Ed.) 

p - B-A. Order accordingly. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 130 of 1921. 

Apiil 19, 1923. 

Present: Mr. Justice Krishnan dud 
Mr. Justice Venkatasubba Rao. 

GARUDAPPA PERIA THIRUVADI 
AYYANGAR and another—Defendants 

NOS. 2 AND 3—APPEhEANTS 

versus 

POOKUTTI JANAKI and others— 
Defendants Nos. j, 4 and 5 — Plaintiffs 

—Respondents. 

Transfer of Property Act {I V 0/1882), s. ior 

Sale subject to mortgage—Another mortgage created 
by vendee—Subsequent sale by vendee- to original 
mortgagee—Suit on mortgage executed by vendee — 
Priority — Charge—Dead mortgage , whether can be 
used as shield. 

Property belonging to plaintiff, which was 
subject to a mortgage in favour of defendants 
Nos. 2 and 3 was sold to the first defendant; and 
the latter first mortgaged it to the plaintiff and 
later on sold it to defendants Nos. 2 and 3 who 
undertook in the sale-deed to pay the mortgage 
amount due to the plaintiff. In a suit by the 
plaintiff on his mortgages defendants Nos. 2 and 
3 pleaded in respect of their own mortgage 
priority over the plaintiff’s: b 

Held , (1) that the plaintiff was entitled to have 
the mortgaged property sold free of any claim by 
defendants Nos. 3 and 3 on their mortgage; [p. 1017, 

(2) that the covenant in favour of 
the $rst defendant - C9uld be enforced the 


laintiff s suit itself where all the parties wer$ 
(fore the Court, and when first defendant asked 
'be Court to enforce it without driving thd 
parties to a separate suit, fp 1018, col. t.] 

Chid an bar a Nadan v. Musuvathi Muni Nagendr - 
oyyan. 58 Ind. Cas 813; 39M. E. J. 445: (1920) M, 
W. N. 534; 12 L. W. 393; 28 M. E. T. 300, Govinda - 
swami Thevan v. Doraiswami Pillai, 6 Ind. Cas. 
781; 34 M. ii9j 20 M. L. J. 380; 8 M. I,. T. 1321 
(1910) M. W. N. 390, relied on. 

Jamna Das v. Pam Autar Pande. 13 Ind. Cas. 
304; 34 A. 63; 16 C. W. N. 97; n M. L. T. 6; 9 
A- R J- 37; (1912) M. W. N. 32; 15 C. E. J. 68; 14 
Eom. E. R. 1; 21 M. E. J. 1158; 39 I. A. 7 (P. C.), 
distinguished. 

Per Krishttan, J. —If a person buys property 
over which he has a mertgage himself and the 
mortgage in consequence becomes discharged by 
merger or by the terms of the sale he can 
nevertheless use that mortgage as a shield against 
any puisne incumbrancer who attempts to enforce 
his claim against the property, unless his intention 
to extinguish the mortgage is clear otherwise. 
That is the principle of section 101 cf the 
Transfer of Property Act. The buyer cannot be 
credited with the intention of altogether extin¬ 
guishing his mortgage for all purposes when it 
is found to be to his benefit to keep it alive, 
merely because in the deed of purchase a part 
of the purchase-money is treated as going in 
discharge of his mortgage. Whether the purchase 
is statedly of the whole property for a price 
made up of the price of the equity of redemption 
and of the mortgage amount or whether it is, 
statedly, of the equity of redemption only, the 
tyansaction is substantially the same; and as it 
is for his benefit to keep the first mortgage alive, 
one cannot necessarily assume the ex stence of 
an intention on his fart to extinguish it, even 
in the former case. But where he expressly 
covenants to pay the mortgage amount of the 
puisne incumbrancer, the position b< comet 
different, and he cannot afterwards deny his 
liability, [p. 1017, col. 1.] 

Per Venkatasubba Pao, J. —An undertaking by 
a prior incumbrancer, who purchases the mort¬ 
gaged property, to pay off a puisne incumbrancer, 
is inconsistent with an intention to keep alive his 
own mortgage in the sense that :t is to prevail 
over the mortgage of the puisne ir.cumbiancer. [p. 

1 or9, col. 1.] 

A mortgage which is dead in fact cannot be 
us d as a shidd against a subsequent incumbrance. 
Section 101 of the Transfer of Property Act only 
enacts that a mortgage which in fact exists 
must not in law be deemed to be extinguished 
by reason of the merger in the same individual 
of the two interests, the interest of the mort¬ 
gagee and the interest of the owner of the equity 
of redemption. But a mortgage which has become 
extinguished cannot, on principle, be held to 
spring into existence to be enforced against the 
puisne incumbrancer, fp. 10: o, col. 1] 

Govindaswatni Thevan v. Doraiswami Pillai; 6 
Ind. Cas. 781; 34 M. 119; 20 M. E. J. 380; 8 M. E. 

T. 132; <1910) M. W. N. 390, referred to. . .. ; 

Second appeal against the decree of 

the Cguxt of the Subordinate Judge; 
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Tu tic or in, in Appeal Suit No. 12 of 1920, 
preferred against the decree of the Distrie 
Munsif of Srivaikuntani in Original buit 
No. 50 2 of 1918. 

Mr. M. Patanjali Sasiri, for the Appel¬ 
lants. £ . 

Mr. K. R. Rangaswamy Aiyangar, lor the 

Respondent. 

JUDGMENT. 

Krishnan, J.— Mv learned brother has 
set out the facts of the case in his 
judgment wlich l eis about to deliver and. 
they need not, therefore, be repeated. I 
agree with him that tie second appeal tai s 
but for reasons somewhat different from his. 

It seems to me clear that if a person 
buys property over which he has a 
mortgage himself and the mortgage m 
consequence becomes discharged by merger 
or by the terms of the tale-deed, l.e 
can nevertl eless, use flat mortgage as a 
shield against any puisne incumbrancer 
who attempts to enforce bis claim against 
the prop city, unless lJs intention to 
extinguish the mortgage is clear otl eiwise. 
That is the principle of section ioi of 
the Transfer of Property Act. The buyer 
cannot be cr< ciited with the ntention ot 
altog' tlier extinguishing Ins mortgage for 
all purposes when it is found to be to 
his benefit t 0 keep it alive, merely 
because in the deed of purchase a part 
>f the pure base-money is treated as 
g ing in discharge of his mortgage. 
Whether -he purchase is statedly of the 
whole property for a price made up of 
the price ol the equity of redemption and 
of the mortgage amount or whether it 
is, stated'y, of the equity of redemption, 
only, tie transaction is substantially the 
same ; and as it is for his benefit to keep 
the first mortgage alive we cannot neces¬ 
sarily assume the existence of an intention 
on his part to extinguish it, eve.-, in tl e 
former case. See the decision in Chidan bara 
Nadin v. Musuvathi Mum Nagendray- 
yan (1). The puisne mortgagee loses no¬ 
thing by the first mortgage being used as 
a shield as he bargained only for a right 
subject to the first mortgage and there 
js no reason why his right should le 
enlarged because ll.e prior mortgagee 
purchases the piopcrty. In the present 

. (X) 58 Ind.' as. 813:39 M - b. J.445: (1920) M. 

N* $341 xa b, W, 1 a8M. I<♦ T. 300. 


Having 

plaintiff’s 
it is not 
liability 


case, therefore, I should have been pre¬ 
pared to hold that defendants Nos. 2 and 3 
had not lost their right to plead their 
first mortgage under Exhibit I as against 
the plaintiff but for the covenant in 
their deed of purchase, Exhibit III, whereby 
they expressly undertook to pay off the 
whole of the plaintiff’s mortgage amount. 
That, I think, makes the difference in this 

case. . 

covenanted to pay the 

mortgage au ount themselves 
open to them to deny their 
, ri u,jitv. It* was contended that plaintiff 
cannot take advantage of the covenant 
in Exhibit III as she was no party to it 
and reference was made to Jatnna Das 
v Ram Autar Pande (?), ? decis : on of the 
Privy Council. This might be so; but the 
first defendant with whom the covenant 
was made and who is entitled to enforce 
it "is a party to this suit and las a f ked 
the Court to enforce it by makinc defend¬ 
ants Nos.2 ard 3 pay the plaintiff s mortgage 
amount themselves by sale of Item No. 1 
free of incumbrances I do not see why 
tl at claim should not 1 e e;.forced in this 
suit. Defendants Nos. 2 and 3 have no 
answer t.> tl at claim. It was argued that 
first defendant should be left to sue for 
damages for breach of covenant if he 
suffers any in]* ry by reason of defendants 
Nos. 2 and 3 not paying off the plaintiff’s 
mortgage. He will, no coubt, l-a\e a 

right*to sue for damages but lhat is not 
a reason why in th : s suit itself when the 
parties arc all before us their rights 
si ould not \ e adjusted. There is no 
necessity to drive the first defendant to a 
separate suit for damages. I would, there¬ 
fore, in enforcement of the covenant 1 et- 
ween the first defendant and defendants 
Nos. 2 and 3, direct that Item No. 1 be sold 
free o f any claims by the hatter under their 
mortgage; and or tl at reason I would 
support the decree of the 'over Appellate 

Corn t. 

4. A somewhat similar case arose in 
Govit-daswami lheva•• v ? . ZX raiswatm Pillot 
(3) where a person purchased property 

(2) 13 Ind. Cas. 304: 34 A. 6 3;^6 C. W. N. 971 
11 M. IT.T. 6; 9 A. I, J- 37; (1912) M. W. N. 32? 
15 C. L. J. 08 ; 14 Bom. L. R. r; 21 M. L. J. 1158 1 

*9 1. A. 7 (P. C.). w T T O 

(3) 6iu<l. Cas. 34 2 ^* J* 

SM, I<. T, 132; (1910) M, W.N. 390. - 
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subject to two mortgages and covenanted upon this mortgage. ‘ Fourthly, 'She 0 “first 

with the vendor that he would pay off xv_- ju-Zu jwnr 

both mortgages. He paid off the first 
mortgage but not the second. In a suit 
by the second mortgagee he pleaded the 
first mortgage he had paid off as a shield 
against the plaintiff but his plea was dis¬ 
allowed, The learned Judges l ave based 
their judgment on the view that as the 
first mortgage hsd been paid off in pur¬ 
suance of a covenant to discharge it, it 
could not be treated as alive for any pur¬ 
pose or used as a shield. Whether this 
is the right view to take or not, I am 
inclined to think that the decision is 
clearly right though I should be inclined 
to put it on the ground above stated that 
the covenant by the vendee with the 
mortgagor-vendor to pay off the second 
mortgage could be enforced in the second 
mortgagee's suit, where all the parties are 
before the Court; and consequently the 
first mortgagee cannot be allowed to plead 
his mortgage as a shield. 

For the above reasons, I agree that the 
second appeal should be dismissed with 
costs of the plaintiff. 

Venkatasubba Rao, J.—I shall state very 
briefly the facts material for the decision 
of the question involved in this second 
appeal. The plaintiff was originally the 
owner of the suit Item with which we are 
concerned. She executed a mortgage in 
favoui of defendants Nos. 2 and 3, and it is 
evidenced by Exhibit I dated 10th July 
1904. The plaintiff then sold the property 
to the first defendant by Exhibit II dated 
8th August 1906 subject to the mortgage In 
favour of defendants Nos. 2 and 3. The 
effect of these two transactions may be 
shortly stated to be that the second and 
third defendants acquired a mortgage 
right in respect of ? property of which 
the owner was the first defendant, and 
for the purpose of deciding the question 
at issue we must have regard to this 
result, and a separate consideration of each 
of these two transactions as distinct from 
and unconnected with the other is not 
called for. Then, we come to the third 
transaction, namely, the creation of a 
mortgage in favour of the plaintiff by 
t£e first defendant. Exhibit C dated 16th 
August 1906 v , The suit out of which the 

second appeal has arisen was base<i 


defendant sold t’q property to 
second defendant for the benefit of defend 
ants Nos. 2 .and 3 subject to the mortgage 
in favour of the plaintiff. ' This ‘ sale is 
evidenced by ,Exhibit HI dated ' 
February 1914. /; 

What is the net result of the^ ' trans¬ 
actions ? We may st^rt with., the Y first 
defendant as the owner of’ thd ,L pto£erty; 
There is a first mortgage in favour; of 
defendants Nos. 2 and 3. The first defend 
ant then executed a second, mortgage in 
favour of the plaintiff. Finally, the first 
defendant sold the property to", defend¬ 
ants Nos. 2 and 3 (I already 'Stated 
that the sale in favour or the second 
defendant was for the benefit of'defend¬ 
ants Nos. 2 and 3) subject 1 o the mort¬ 
gage in the plaintiff's favour. 

The plaintiff instituted this suit on tret 
mortgage. Thes-rcond and third ^fendantis 
pleaded infespect of their mortgage 
priority over tl e mortgage of 'the plaintiff. 
The question to be decided z i $-'-jiafcife 
they such priority? 

Section ioi of the Transfer of Property 
Act runs as follows: "Where the owner 
of a charge or other encumbrance , on ini- 
moveable propel tv is or become s 
absolutely entitled to that .property, the 

charge or encumbrance shall be orting- 

u is lied,. u nl ess he de"clar e?,;. by e xpr ess 
words or necessary Implication, tfrat.it 
shall continue to subsist, or .such . gbnfinu- 
ance would be for his benefit,’* - v 

According to this., see*ion, as the- con¬ 
tinuance of the encumbrdnc e “wp’ujd be 
for the benefit of defendants NdS. 6 and 
3, the mortgage in their ' favour would 
continue to. subsist unless there, jsEvi¬ 
dence of an intention to extinguisn such 
mortgage. We must turn to Exhibit III, 
the deed pf sale dated 23rd February 
1914, to,'find out what the intention, pf 
the parties was. It recites tha,t tfre ’con¬ 
sideration for the sal ejs Rs, ,3,40^ and that 

it is made up in the'f ollow ing manner 
(1) Rs. 1,500, retained with'/.the^ pitfej 
(the second defendant or practically Me 
ants Nos." 2 and 3) being the amoujt 
due to the plaintiff under the hypoJhe; 
cation bond dated i6th Amust T906 
(Exhibit C); ( 2 ) Fs. 8oohthe amount^de¬ 
ceived in Cash first defendant 1 the 
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seller* and (3) Bs, r,ioo> the amount a reed 
byl ithis deed to be the equivalent of the 
mortgage dated loth July 1904 (Exhibit i) - 
infavour of defendants Nos. 2 and 3 .j 
In the first place, it is to be observed 
that defendants Nos. 2 and 3 haveunaer- 
taken by this document to pay the plaint¬ 
iff Rs. 1,500 due in respect of her mort¬ 
gage. Is this undertaking consistent with 
an intention to keep alive their own mort¬ 
gage in the sense that it is to prevail 
over the mortgage of the plaintiff ? 

I have no doubt that they are not 
entitled to enforce the mortgage in their 
favour as against the plaintiff. Let me 
take a very simple example. A property 
is mort agtd ' in favour of A to secure 
a sum <i Rs. 100. B. tikes a second 
mortgage over the same property for 
the sum of Rs. 200. A finally purchases 
the property subject to the two mortgages 
for Rs. 50. If B sues for the recovery 
of Rs. 200 and the property is found 
worth Rs. 300 or more, no question of 
priority arises, as the property is sufficient 
to discharge both the mortgages. But, if 
the property realises less than Rs. 300, 
the : question becomes material. Is the 
mortgage in favour of A subsisting or is it 
extinguished ? Ordinarily, he will be entitl¬ 
ed to say that tie mortgage in his favour 
is subsisting. (Section 101 of the Trans¬ 
fer o r Propert v Act). If the property, 
for instance, realises only Rs. 100 A will 
be‘.entitled to claim that sum in discharge 
tyl-diis Own prior encumbrance. But, sup¬ 
posing that the sale-deed in favour of A 
contains a covenant by A to pay B the 
full amount of Rs. 200, how can then A 
say that he is still entitled to priority? It 
is that very right to priority that is 
destroyed by the covenant. It has been 
suggested that all that A undertakes is, 

that-he.renders himself liable to pay B 
Rs, 200 in I the event of'the security being 
forind..sufficient- to pay both the mort¬ 
gages^ Tome this-argument seems abso¬ 
lutely untenable- As Ir already observed, 

if the'security realises a sum Sufficient to 
pay both the mortgages, B will be paid 
his Rs. 200, as a matter of course- 
Then* wheremis.-the ->heed f#r" a special 
■eovenant>?: r oThe covenant/becomes relevant 
^only when th&security is found insufficient. 

Xhe second and third defendants have 


undertaker, to pay the plaintiff Rs. 1,500. 
The undertaking is absolute. They have 
not sa’d that they will be liable to pay 
Rs.; 1,500 only in the event of the secur¬ 
ity being found sufficient to pay off both 
the m .rtgages. The competition is only 
between the plaintiff on the one hand and 
the second and third defendants on the 
other. The second and third defendants 
entered into the covenant that, r, ^with¬ 
standing that the law favours them in 
this competition they will allow the plaint¬ 
iff to take precedence of them. Theie is 
10 third party involved. The contest is 
merely between the plaintiff on the one 
hand and ti e defendants Nos. 2 and 3 on 
the other. If the plaintiff is tr. have her 
entire Rs. 1,500, no question of priority 
can possibly arise. Defendants Nos. 2 and 
3 having agreed to pay her that sum, they 
must be deemed to have clearly ip tended 
that the mortgage in their favour should 
be extinguished. Of the cases cited, the 
only case that has a bearing upon this 
question is Goi 4 n<iasiuami They an v. Dorai- 
swami Pillai { 3), and the view that I have 
taken is consistent with the principle under¬ 
lying this decision. 

Apart from this, I am prepared to hold, 
on a construction of Exhibit III, that the 
prior mortgage in favour of defendants 
Nos. 2 and 3 , Exhibit I, wes agreed to 
be treated as discharged. If the prior 
mortgage is discharged by p yment in 
full, no further question can arise. What 
difference does it make that the creditor 
has waived a portion of th^ amount due 
to him and has agreed to treat the mort¬ 
gage in his favour as completely discharg¬ 
ed ? I am prepared to go even further. 
.Suppose the purchaser, the prior mort¬ 
gagee, agrees with the seller, the mort¬ 
gagor, to forego the entire amount and 
treat the mortgage as discharged what 
difference does it make? Whether the 
mortgage is discharged by payment in lull 
or by an agreement between the parties, 
the result is the same, and the mortgage 
becomes extinguished. When the mortgage 
is discharged or is extinguished no further 
question of subrogation can arise. In the 
Source of the argument it was suggested by 
Mr. Seshagiri Sastri, the learned Vakil for 
defendants Nos. 2 and 3. that the agreement 
to discharge may be effective as between 
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the mortgagor and the mortgagee; but it 
can have no force as against the puisne 
encumbrancer. I fail to s.-e how a mort¬ 
gage dead in fact can be used as a shield 
against the subsequent encumbrancer. 
All that section i<>i enacts is that a 
mortgage which in fact exists must not 
in law be dee me 1 to be extinguished by 
rea-.on of the merger in the same indivi¬ 
dual of the two interests, the interest 
of the mortgagee and the interest of tie 
owner of the equity of redemption. To 
say tlat a mortgage which has become 
extinguished springs into existence to be 
enforced against the puisne encumbrancer 
is opposed to principle and there is n )- 
thing in the section, which lends support to 
such a view. 

I find in the terms of the deed, Exhibit 
III, sufficient indication of a discharge 
of the prior mortgage in favour of de¬ 
fendants Nos. 2 and 3. The Rs. 1,100 
the third item of the consideration, is 
described in the deed to be 'the equiva¬ 
lent oi"the mortgage dated 10th July 1904. 
If this rendering is correct there is 
a complete discharge. But, a rival 
translation was suggested, namely, that 
the tamil words only mean "on account 
and not ‘ as an equivalent of." Even if 
this meaning be adopted, I am still of 
the opinion that the mortgage was treated 
as completely discharged. It is extremely 
improbable that, if the purchaser intended 
that his prior encumbrance should be 
kept alive to any extent, he would pay 
to the seller in cash Rs. 800. Any balance 
payable to the seller would have been set 
off against the amount due on the footing 
of the mortgage. As a nutter of fact there 
is no dispute that, to the extent of 
Rs. 1,100, at any rate, there was no actual 
payment but there was merely an adjust¬ 
ment. Then, again, it must be remember- 
el that the sum of Rs. i,ioj represents 
the principal and the interest upon it at 
27J per cent. The rate of interest provid¬ 
ed for in Exhibit I is 75 per cent. Theie 
is nothing unlikely in Ihe second and third 
defendants having agreed to forego a por¬ 
tion of this exorbitant interest. The 
amount actually received by them included 
interest calculated, as pointed out, at 27J 
per cent, a rate quite high. In the cir¬ 
cumstances, I also hold on a construction 


of Exhibit ill that the second and thrd 
defendants agreed to treat the mortgage 
Exhibit I, i n their favour a s completely 
discharged. 

The result is that the seco.td appeal 
tails, and is dismissed with costs. 

v * N - v - Appeal dismissed. ! 

N. H. 


LAHORE HIGH COURT. 

Civil, Revision Petition No. 808 

of 1922. 

May 9, 1023. 

Present:— Mr. Justice Campbell. 

The Firm MAGHI MaL-KHARAiTI 
RAM— Peainkffs—Petitioners 

versus 

Tub Firm GOPI RAM-RAM CHAND 
~Dc fe>'uai\t>—Respondents. 

Civil Procedure Code (Act V of 1908), 

O. IX, y. T3— Application 10 set aside i 
decree—Error of law—Revision—High 
power of, to interfere. 

In an application to set aside an ex parte 
decree the burden of proving want of knowledge 
of the decree within thirty days of the appli¬ 
cation lies on the applicant, and where a District 
Judge on appeal against an order refusing to 
set aside an ex patte decree misunderstands and 
misapplies the law he commits a material 
irregularity in the exercise of his jurisdiction 
within the meaning of section 115 of the Civil 
Procedure Code, and his order is liable to be 
set aside on revision, [p. 1021, col. 1.] 

Manohar Lai v. Sadiqa Begatn. 37 Ind. Cas. 2°2J 
7 oi . R. 1916; 202 P. W. R. 1916, Fazal v. 
Hashmati, 31 Ind. Cos 914:40 P. R 1916; 133 
P. W. R, 1916, Sughru Mcd-Harcharan Das v. 
Snam Lal-Gokal Chand, 46 Ind. Cas. 777; 146 
P. W R. 1918, followed. 

Petition for revision of the order of the 
Se rfior Subordinate Judge, Ferozepore, 
dated the i^t August 1922, reversing that 
of the M’Jnsif, First Class, Zira, District 
Ferozepore, dated the 19th Apiil 1922. 

La-a Faqir Chand , for the Petitioners. 

Lai a Gobind Ram Khanna , for ihe Re« 
sp on dents. 

JUDGMENT. —The preliminary objec- 
t'on is raised that there should be no 
interference in revision since an erion^oiU 


*• II 5 » 
z paite 

court. 



1021 


Vol; 75] INDIAN CASHS. 

FIRM MAGHI MAg-KII 4R A 1 H RAM V. F.RM GOPI RAM-FAM CB AND. 


order setting aside a dee ee ex parte cau 
be attacked in appeal against any subse¬ 
quent decree that might be passed. This 
objection is effectively dispose,! of by 
three rulings of the Punjab Chid Court, 
Manohar Lai v. Sadiqa Beg am (i) # Fazal v. 
Hashmati (2) and Snghu Mai Harcharan 
Das v. Sham Lal-GoR.il Chand (3). 

In the hrst case a Divisioi Bench 
ruled that in an application to hove an 
ex parte decree set aside where the lower 
Coart fails to det rmine an essential 
po.ni of limitation the omission amounts 
to a material irregularity and a revision 
is competent. 

In Fazal v. Hashmati (2) it was held 
by a Single Judge that on error maue by 
a Court in setting aside an ex parte decree 
is not an error affecting the decision of 
the case withi : the meaning of section 
J05 of the Code of Civil Piocedure. 

In Sughru Mai-Harcharan Das v. Sham 
Lal-Gokal Chand («) it was ruled, also by 
a Single Judge, that i i an application to 
set aside an ex parte decree the burden 
of pro\ ing want of knowledge of the 
decree within 30 days of the appli¬ 
cation is on the applicant and where 0 
District Judge on appeal against an order 
refusing to set aside an ex parte decree 
has misunderstood and misapplied the law 
le has commilted a material irregularity 
in the exercise ol his jurisdiction. 

The history of the present case is as 
follows:—An ex pane decree was \ assed 
on the 30th of August 1921. The judg¬ 
ment-debtors, Gopi Ram-Ram Chand, 
applied on ti.c x ith of February 1922 
for an or (l er setting aside the epa' ie 
decree, alleging that they had become 
aware of the decree two or three days before 
the date of their application. The appli¬ 
cation was not supported by affidavit. 
Notice issued to the c;ecree-holders who 
appeared on the 16th of Marc 1 it22 
ana llie 31st of March 1922 wasfixea 
for ti e evidence of the applici nts. On 
the j 1st of March 1922 the appl. cants* 
Counsel stated that he had no evidence to 
produce. 

9 

(1) 37 Ind. Cas. 292; ioi P. R. 1916, 202 I’. 

W. R. 1916. 

(2) 31 Ind. Cas. 914! 4° p - R - *9i6j 133 1 \ 
W- R. 1916. 

(3) 46 Ind. Cas. 777; 146 P. W. R. 1918. 


The First Court dismissed the application 
holding, inter alia, that it was barred by 
time. Appeal was made to the Senior 
Subordinate Judge who reversed the 
decision of tie lower Court and set 
aside 'he ex parte decree. The learne-i 
Senior Subordinate J dge decided tl at 
the defendants had not 1 eei. serve.] with 
summons for the suit as required by 
law. He did not touch the question of 
wbethei the ap lication to set aside the 
ex parte decree had been present d in 
lime. 

Obvio isly, he was wrong and. obviously, 
the defendants who made no affidav.t and 
pro need no evidence, ha\> failed 1o 
discharge the onus which lay upon them 
of establishing tlir t their application 
was wilt, in time. Furthermore, there 
is indication that they did Late know¬ 
ledge of the suit, if not of the decree 
On the 26th of August JQ2I on the 
application of the plaintiffs a telegram 
was sent to the defendants directing 
them to appear in Court on the 30th of 
August. The fact of this telegram bei.ig 
sent and. received was not denie ‘ Lv 
the defendant in his grounds of aj peal 
to the lower Appellate Court. He men¬ 
tioned it as having been sent and com¬ 
plained that the order contained in it 
was not warranted ar.d was illegal. 

I accept the j edition, set aside the 
older of the lover Appcllale Cot it and 
dismiss witl co: ts tl.i 01 el 011 t] e j etiti< n 
for setting aside the cx parte. 

z. e. 

Pennon accepted. 
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PATNA HIGH COURT. : 

APPEALS FROM ORIGINAL DECREES No. 193 
OF 1920 AND 5 OF 1921. 

April t7, 1923. 

Present: —Mr. Justice Das and 
Mr. Just ce Kail want Sal> ay. 

No. 193 OF 1920. 

JaGDIP PRaSaD SAHI—• 

defendant—Appellant. 

versus 

Musanimat RAJO KUER and another 

—PLAINTIFFS—RESPONDENTS. 

no. 5 OF 192c, 

Musammat RAJO KUER— Plaintiff— 

Appe lant 

versus : 

• JAGDIP PRASAD SAH[-Defrndant 
and another—Plaintiff—-Respondents. 

; Principal and agent—Several principals — Agent, 
when can get valid discharge—Demand for accounts by 
principals individually—Refusal by agent Limita¬ 
tion, commencement of — Contract Act (I X of 1872), 
s. 38, application of—Limitation Act (IX 0/19°°)* 
Sch. I, Art. 89, application of. 

An agent cannot get a valid discharge by 
accounting to one of several co-principals. Such 
a case is not covered by section 38 of the 
Contract Act. [p. 1023, cols. 1 & 2.] • 

Hat sal l v. Griffith, (1834) 2 L.& M. 679; M 9 E. R. 
933; 4 T y r - 487J 3 E. J . Ex. 191. referred to. 

The limitation for a suit by several co-principals 
for accounts against tue agent, where although 
each of the principals has severally called upon 
the agent to render account and been refused, the 
co-principals have never jointly called upon the 
agent to account to them, begins to rim from 
the date of the termination ot the agency and 
not from the date of the agent’s refusal. Article 
89 of Schedule I to the Limitation Act has ho 
application to such a case [p. 1024, col. 2.] 

* 6 

Appeal from a decision of the Subordi¬ 
nate Judge of Muzaffarpur, dated the 15^ 

July 1920. _ _ . 

Messrs. Hassan Imam, N. C. Stnha and 

Mr. S. N. Ray, for the Appellant. 

Messers Sultan Ahmad and Jal Gobind 

Prasad Sin ha, for the Respondents. 

JUDGMENT. 

Das J. —These analogous appeals arise 
out of a suit instituted by Musammat 
Rajo Kuer and Musammat Shampati 
Kuer for account as against Jag dip Prasad 

Sahi. , • 4.,a 

On the 13th December 1912 the plaintiffs 
executed an am-mukhtarnama in favour of 
Jagdlp Prasad Sahi. They stated in that 
document that it was necessary in order 
to preserve the property to appoint a 
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c jmpetent and Conscientious (person 
to manage their estate .and . according^ 

they appointed the defendant as! their 
agent to look after their properties 
In the first paragraph they providedTbat 
the agent would pay Government Revenue 
and the rent payable To the superior land¬ 
lords. In the second . paragraph thdy 
provided that the agent should ta& proper 
steps for the collection of rent due to them. 
In the fifth paragraph they say as follow^: 

“ He shall from time to time pay to us 
in equal halves year : after * yea 
a certain sum for our personal expenses 
and house repairs, etc. He shall-pay ex¬ 
clusively to me, Musammat Rajo Kuer, 
the entire income of the share-‘df ^Mauza 
Pagra Mahisuri Jalkar Ghatam Nadi Bulan 
Prgana Sarisa,- Tauzi No.^4377-16 -Thaiia 
and Sub-Registry Dal sing Sarai, District 
Darbhanga. I, Musammat Shampati Kuer, 
neither have, nor can have, nor shall have 
anything to do with the income dttd /Share 

of the said Mauza. . : ? a 

' In the ninth paragraph they provided 
that the agent shall receive as his rehlunel^- 
tion five per cent, of the amount realised 
by him, "out of the income in cash or kigd 
of our estate and- out of ‘ the ifioney 
payable to us by the debtor/^* . Tms 
mukhtarnama, as I have said,'was executed 
on the 13th December X^X2.;"Tt is stated 
in the plaint that the plaintiff INo/T terfn;- 
nated the agency on $th " February 
1919 and that plaintiff No. 2 term.hated 
the agency on the 19th January 19x7* > J> e 

defendant not having rendered any decmint 
to the plaintiffs the suit out pf 

appeals arise was instituted on the 
September 19x9 for/an account frojn tfie 

defendant. .The 

has come to t * e conC-usion tha it Ju warn 
mat Rajo Kuei' tos^ischM^ed the Megd- 

antfrpm accounting, to her and thatjhe 
Is not entitled to an account ^otn the de- 
feadant. Musammat? Rajo, Kuer -, oejgfc 
aggrieved by the decision of 
Subordinate Judge has appealed to ibis 

Court and her appeal ; is . 3 ": 

5 of 1921. So far as Musammat SSap#i 

Kuer is cone rned the learneu Subordina e 
Judge has come to the copcipsios that tte 
defendant did not render a D . account *0 
her and that she is entitled^ to au account 
ti» Hpfpnrlant. The defendant appeal 


from the defendant. The. defendant app< 





. from th^t portion of the judgment which 
j * s against him and his appeal is First 
. Appeal No. 193 of 1920. 

In my opinion the appeal of the defend¬ 
ant ought to be dismissed. Mr. Hassen 
_ Imam contended before us that the mukh- 
,arnama in favour of the defendant was 
a joint miikhtarnama and that upon the 
finding of the learned Subordinale Judge 
that the defendant rendere. an account 
to Musqmmat Rajo Kuer and tlu»t Mus- 
amniat Rajo Kuer gave a complete dis¬ 
charge to the defendant, it must follow, 
so it was argued by Mr. Kassan Imam, 
that the liability of the defendant is at 
an end. The argument was developed 
to-day by Mr. Naresh Chandra Sinha wl o 
places considerable reliance upon section 
38 of the Indian Contract Act. Section 
38_ of the Indian Contract Act provides 
,that :— 

" ’Vy'here a promisor has made an offer 
of performance to the promisee, and the 
. fi as not been accepted, the promisor 
is not; responsible for non-performance, 
nor does he thereby lose his rights under 
the contract " an.i it also provides that 
an offer to one of several joint promisees 
has the same legal consequences as an 
offer to all of them. 

I he question whether a discharge by one 
, of two joint creditors operates as a com¬ 
plete discharge under section 38 of the 
Indian Contract Act has been debated in 
different Courts and there is a considerable 
divergence of opinion on tliis important 
topic. But it seems to me that the ques¬ 
tion which has been argued before us is not 
one under section 38 of the Indian Contract 
-Act.. I will assume for the purpose of tin's 
• decision that one of two joint creditors 
can give a valid discharge to a debtor 
,>so as to completely bind the other joint 
creditor.. But the liability of an agent 
to account is not a liability that arises 
W,virtue of a contract between tlie parties 
,put is.a liability that is annexed? by law 
to the, office of the agent* Therefore, it 
seems to me that we have nothing -whatever 
to do, with section 38 of the Indian Con¬ 
tract Act. 

So faxj as^the liability of an agent to 

account, to joint principals is concerned, 
the authorities are unanimou s that an agent 
eanaot gefc. a « discharge by accounting to 


only one of two Co-principals. The position 
is put i u this form i n Halsbury's J>ws 
of Fug land; " Co- principals may jointly 
appoint an agent to act for them and in such 
case become jointly liable to him, and may 
jointly sue him. The agent is not bound 
to account separately to one of several 
co-principals and if lie has done so is not 
thereby discharged from liability t 0 tig* 
other or others unless the co-principals 
are also partners. ” (Vol. I, page 159 
paragraph 347). At page 187 the propo¬ 
rtion is put in this form—" Where the 
monies are received on behalf of joint 
principals, the agent isliable to account to 
them j ointly, and is not discharged by pay¬ 
ment to one or more of them only, unless 
by authority of all." Two cases are relied 
upm as authorities in support of the 
propositions which are laid down in the 

passages to which I have already referred. 

The first of these cases is the case of Hatsall 
v. Griffith (1). I hat was a case in which 
two persons. Brown and Prothero on their 
behalf and on behalf of Hatsall, the plaint¬ 
iff, employed the defendant as an agent 
to sell a ship in which they were all interest¬ 
ed. The defendant sold the slup and paid over 
to Brown and Prothero their proportion¬ 
ate sharv of the purchase-nione}*; but he 
refused to make over the share of the plaint¬ 
iff except on a joint receipt by all of them. 
IJs refusal to account to the plaintiff was 
upheld by the Court on the ground that he 
was not bound to account to only one of the 
co-principals. Baron Alderson put the 

point very clearly in these words.— 0 ihe 
want of the joint concurrence of the three 
appear to have been tne ground of the 
defendant's refusal to pay." It follows from 
this decision that in order to give a discharge 
to an agent there must be a joint 
concurrence of all the principals and where 
such a joint concurrence is wanting there 
is in point of law no discharge at all. The 
other case is reported in Lee v. Sankey (2)* 

In that case two trustees employed a firm 
of Solicitors to receive the proceeds of the 
testator's real estate. The Solictors paid 
over the money to one only of such trustees 
w tliout the receipt or authority of the other. 

' - i* ; J. u .rl ,j .. . . . , j 

' ii.‘ • ,11 -• U • m 1 : r 

W (* 834 ) * C. & M. 679; 149 B. R. 9331 4 Tyr, 
487; 3 L. J. Ex. 191. j, . 

in (2) (1873) 15 Eq. 204i 2J b, T. 21 AV, R, 
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It was argued on behalf of the Solicitors 
that a discharge by one of the trustees 
operated as a complete discharge and was 
completely binding on the other trustees. 
The Court came to the conclusion that the 
receipt of one trustee was not a sufficient 
discharge to the Solicitors for the money 
which they had received by the authority 
of the two and that they were personally 
liable to make good the loss which had 
resulted to the trust estate. In my opinion 
these cases are conclusive on the point 
which has been argued before us. I must 
accordingly hold that the discharge by 
Musamtmt Rajo Kuer did not absolve 
the appellant from accounting to his prin¬ 
cipals jointly. 

It was next argued that the suit is 
barred by limdation. The Mukhtarnama, 
as I have already stated, was executed on 
the 13th December 1912. Mr. INaresh 
Coandra Sinba argues before us that upon 
the evidence of Musammat Rajo Kuer 
there was a demand for account and a 
refusal to render account in January 1914 
and t^at accordingly time began to run 
from January 1914. Mr. ISiaresh Chandra 
Smka states tefore us that there is evidence 
on the record that each of the two ladies 

called upon the defendant to account each 
of them. But he concedes that there is 
no evidence whatever that the two ladies 
jointly called upon the defendant to account 
to them. In my opinion, upon the autho¬ 
rities which I liav~ already discussed, 
the question of limitation must be answered 
in favour of th e plaintiffs. It is sun cient 
to say that the defendant was not bound to 
account to the principals separately and that 
the principals acting separately could net 
have given a valid discharge to ^ tne 
defendant. Mr. ISiaresh Cuandra Sinha 
puts his case on the terms of Art. 89 
of the ^imitation Act which provides 
that a principal has three years to bring a 
suit for account from the time when the 
account is, during the continuance of the 
agency, demanded and refused. Mr. 
isaresh Chandra Sin ha argues that, it 
being admitted by Musammat Rajo Kuer 
that there was a demand for account and 

a refusal to render account in January 1914 

.the time, so far as she is concerned, began 
to run in January 1914, and that, so far 
'Sts Shampati Kuer is concerned, time 


began to run at the end of each year when 
she is alleged to have made a demand fer 
account, a demand which was not complied 
with by the defendant. The argument in 
my opinion is wholly inadmissible. The 
ladies could hot have maintained separate 
suits, each on her own account. It ma3 r be 
that if Musammt Rajo Kuer were entitled 
to maintain a suit for account on htr own 
behalf such a suit is bariea by limitation. 
It may also be that if Musammat Sham¬ 
pati Kuer were entitled to maintain 
a suit for account on her own behalf 
that suit is barred by limtation. But 
we are not in this litigation concemei 
with a ,y suit that mght have been 
brought either by Musammat Rajo Kuer 
or by Musammat Shampati Kuer. This 
is a suit by Musammat Rajo Kuer and 
Musammat Shampati Kuer jo’ntlyand to 
such a suit it is clearly no answer to say 
that, so far as Musammat Rajo Kuer is 
concerned, if she ha 1 filed a suit on her 
own behalf,that suit would have been barred 
by lim tation and that, so far as Shampati 
Kuer is concerned, if she had brought a 
suit on her own account, that suit would 
have been barred by lim tation. Thife is 
a joint suit by the two ladies and there is 
no evidence thattUere was a joint demand 
for an account by the two ladies. In 
my opinion time began to run from the 
termination of the agency and it is conceded 
that time having begun to run fr:>m 
the termination of the agency the suit is 
well within time. • . 

The last point which has been argued 
before us is that the agent should not be 

called upon to account for zirait lands and 

kisht lands. Mr. Hassan Imam informed 
us yesterday that there was nothing in this 
p 0 : n t. But his learned jun or has pressed 
this point before us with great vehemence. 
Having considered the point we are bound 
to agree with the view which was taken by 
Mr. °Hassan Imam, namely, that there 
is nothing at all in this point. The 
learned Vak 1 argues that there is nothing at 
all in th q Mukhtarnama which provides that 
the agent was to be in charge of kasht lands 
0 r zirait lands. Conceding that there is 
■nothm^in t\\o Mukhtarnama to support the 
CDntention of the plaintiffs, it is equally clear 
that there is nothing in the milkhtarnama 
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wlrch supports the contention of tlie learn¬ 
ed Vakil for the defendant that the agent 
was not to be put in cuarge of the kashU 
lands and zirait lands. Asa matter of fact, 
there is indication in the Mukhtarnama 
that the agent was to be in charge of 
property yielding rent in kind and also 
that lie was to be in possession of kasht 
lands. In the first paragraph of t hcMukh- 
tarnama it is provided that the agent should 
pay the rent of tile kasht land in the posses¬ 
sion of tlie p aintiilsto the landlord. It is 
argued that, although there was a duty 
upon him to pay the rent due to super.or 
landlords, there was absolutely no duty 
on him to look after the kasht lands. 
It appears that the agent has in his account 
debited the plaintiffs with the rent wli.cli 
lie lias from time to time paid to the landlord 
but has not cred ted the plaintiffs w th the 
profits of the kasht lands. In my op niun 
it is impossbie to cake the view that, al¬ 
though the agent was to pay the rent due 
to super.or landlord lie was to have nutiLng 
whatever to do with tnose lands. The 
ninth xxiragaraph of the Mukhtar Mima 
providesm distinct terms that the agent 
sho dd get as his remuneration for his work 5 
per cent, of the amount realised by him 
out of tn e income in cash andknd. It is 

very .ngeo ousiy argued by tne learned Vakil 

that the income in kind ref-.rred to in para¬ 
graph 9 is tlie income derivable from bltauli 
land aiul not from ^ns/i/land. I am unable 
to agree with this contention, especially 
as there is nothing in the Mukhtaruatna to 
exclude the view that the agent was to be 
put in charge of all the properties that 
belonged to the p’aistiffs. It is admitted 
by the learned Vakil that there are 
no documents in his favour. It is admitted 
by him that the evidence which has been 
adduced on behalf of the plaintiff does not 
support him. The learned Vakil has, 
however, referred us to a passage in the 
evidence of Musammat Shampati Kuer 
at page 34 of the paper-book. She dis¬ 
tinctly states ii\ that passage that «ince 
the appointment of Jagd.p as the manager, 
Pandey who used to work a s her ziratUi 
has ceased to work as such. The whole 
of her ev.dence supports her case that 
the defendant was put in charge of. kasht 
lands as well as ztr.itt lands. It was then 
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pre-sed before us that lj_-r previous depo¬ 
sition suppirts the c »se of tlu d I- m.aijt 
that she uad her own servants to I< .A. 'iter 
the zirait land. Her previous d p ton 
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since Cnengan Sains heath. Braimuku 
cuts crops and divide <n my beiia'l and 
Mafia Rudra looks afUr Musammat l<aj</:, 
affair. Jagdip was agent for both of us 
when tlie boney crop still lying in ti e field 
was cultivated and he cultivated *t i r belli 

of us jointly." 


In my ophiU ji this evideuce does not sup 
port the case of tlie defendant. She was un- 
douted 7 y right in so far as she stated that at 
the time when she wasgiving her evidence 
Brahmdeo w r a looking alter h.er zimit 
lands and Mulia Ri dra was look ng alUr 
her Rajo K..erland. B.t she .-,t teti very 
de-fin teiy tuat Jagd p was tue agent wr 
both wi.cn tiie baruy crops were c it vatee 
and tnat he Cultivated them tor bjtn of 
them. Undoubtedly, siuce the term nation 
of the agency of tlie defendant other 
arr?ngeuients have been nia ie by these 
lad-es. But it dues not iolfowlfiPt. because 
other arrangements were made by the iaa.es 
in 1919, that is to say, at the time when 
Musammat Sliampati Kuer was giving 
her evidence in the case that that airange* 
ment was also in existence at the time when 
Jagdip was the agent of the ladies. In 
my opinion the decision of the learned 
Subordinate Judge, so far as Musammat 
Shampati Kuer is concerned, is right and 
must be upheld. I would accordingly dis¬ 
miss First Appeal No. 193 of 1920 with 


costs. 

I come now to Musammat Rajo Kuer’s 
appeal and it seems to me that that appeal 
must be decided upon our view of law 
that an agent cannot discharge himself 
by accounting to only one of two co- 
principals.. The finding of the learne 1 Sub¬ 
ordinate Judge is, not that the defendant 
did account to Musammat Rajo Kuer, 
but that Musammat Rajo Kuer in order 
to defeat the interest of Musammat Sham¬ 
pati Kuer in a tureatened etigation between 
Musamtnat Rajo Kuer and Shampati 
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Kuer, entered into a conspiracy, for the 
finding of the learned Subordinate judge 
conies to that, with Jag dip Prasad by 
wh.cli she accepted the position that Jag- 
dip had rendered account to her. These 
accounts upon which reliance is placed, 
are Kx.inb.ts B to B-3. The accounts arc 
headed “ Accounts ol Receipts and Dis¬ 
bursement of tne estate ot Mmammal 
Rajo Kuer, proprietores.” Tliere is no 
doubt whatever tiiat a conspiracy was on 
toot in order to deteat the interest of Mu¬ 
sammat Shampati Xuer and the question 
which we have now to Consider is this 
whether tiie transaction between Mu- 
sammat Rajo Kuer and Jagd.p Prasad 
Sam was seen as now precedes Musammat 
Rajo Kuer lxuin p.ac ng the true tacts 
bet ore tne Cjijrt. and c.aim.ng an account 
from Jag dip Prasad Sam. There are 
two questions involved m tlie argu¬ 
ment a question oi law and a question of 
fact. Now, the question 01 law winch 
I have aiready discussed is a complete 
answer to the defence taken in tins case. 
It it be the law that an agent cannot dis¬ 
charge huneif by accounting to one of the 
co-principals, it must follow tnat the transac¬ 
tion between Musammat Rajo Kuer and 
Jag dip Prasad Sam is whoiiy ineffectual 
so as to save tue defendant from accounting 
to the plaintiffs as to tne profits that 
came into ins hands in the course of his 
agency. But, apart irom any such ques¬ 
tion, it seems to me that, the truth being 
k.*own to both the parties, there is no 
case of estoppel winch would prevent Mu- 
sammat Rajo Kuer irom Claiming account 
from Jagd.p Prasad Satu. Mr. Naresh 
Cnandra Sinua concedes that this is not a 
cas- ol estoppel at.axi. But his argument 
is tnat tue question being one ol disenarge 
Musammat Kaja Kuer was entities to ciis- 


Rajo Kuer gin a Mukhtarnama which she 
subsequently executed in favour of Mata 
Rudra stated very definitely that Jag dip 
Prasad Sahi had explained ajj the accounts 
to her and that she had accepted those 
accounts as correct. If there be no estoppel 
Musammat Rajo Kuer is entitled to say 
that the statements which were made by 
her have no foundation in fact; and the 
decision of the learned Subordinate Judge 
supports the evidence of Musammat Rajo 
Kuer. But thelearned Subordinate Judge 
has taken the view that having entered 
into a fraudulent conspiracy she ought 
not tobeailowed to crnim an account from 
Jag dip Prasad. I am unabie to take tins 
view. Tnat conspiracy was not carnea i n to 
effect and no equities nave arisen winch 
would induce us to hoi a that Musammat 
Rajo Kuer is not now tntitiea to put 
the true facts before the Court. If, indeed, 
the conspiracy had succeeded and Mu¬ 
sammat Shampati Kuer had been defeated 
in her crnim no doubt it would be impossible 
to hold that Rajo Kuer was entitled to 
claim an account against Jagip. But, as 
I have said before, tne consp racy was not 
carried into effect and no equities nave arisen 
which would prevent us from giving 
appropriate relief to. the pontiff. It is not 
the case ot the defendant that Musammat 
Rajo Kuer gave ium a complete discharge 
without taking any accounts from him. 

It would be impossible to support such a 
case, if such a case had been made, having 
regard to the fact that tne dealings were 
between principal and agent, and that the 
principal was aD illiterate par da nashtn ]any. 
The whole argument oi Mr. Naresh Cuanora 
Sinha is that Musammat Rajo Kuer was 
entitled to give a van a d-senarge to the 
agent without taking any accounts from 
him. It is sufficient to say that that is 


charge _agd*p Prasad from accounting to 
her. But waen we are considering whether 
Musammat Rajo Kuer did absolve Jag dip 
Prsad from accounting toiler we are bound 
to consider tne case made on this point 
by Jag dip Prasad. Now. his case is that 
•lie took the accounts to Musammat Rajo 
Kuer ; that he explained them to Musam¬ 
mat Rajo Kuer; that Musammat Rajo 
• Kuer accepted those accounts -andadmitted 
them to be correct and that . Musammat 


not the case of the defendant and that that 
case_will not be supper tea in any Court of 
Daw. The case of the defendant is, that he 
rendered an account to Musatnmat Rajo 
Kuer, and that Musatnmat Rajo Kuer 
gave him a discharge after accepting the 
accounts as correct. The learned Subor¬ 
dinate Judge h^sfound that the the defend¬ 
ant did not render any accounts to Mu. 
sammat Rajo Kuer and that the accounts 
.Exhibits B to £-3; are not correct; It it* 
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conceded that there is no case of estoppel 
winch would prevent Musammat Rajo Kuer 
from Claiming an accjunt now lrum the 
defendant. I hold that the plaintiffs are 
entitled to an account from the defend¬ 
ant. The appeal of Musammat Rajo 
Kuer must accordingly be allowed an 1 she 
will be entitled to the general costs of the 
appeal, but not to a separate hearing fee. 

Xae result is that the decree passed by the 
learned Subordinate Judge must be varied 
in accordance With the judgment ; and the 
defendants must pay the costs of the suit 
to tne plaintiffs. 

Kulwaat Sahay, J. —I agree. 

n. u. Appeal No. 193 dismissed. 

Appeal No. 5 allowed. 


LAHORE HIGH COURT. 

Second Civil Appeal iso. 2061 op 1917. 

Isovember 10, 1922. 

Present: —Mr. Justice Broadway and Mr. 

Justice Campbell. 

WASAKHI RAM— Defendant— 

Appel .ant 
versus 

HUSSAIN KHAN and others—Plaintiffs 

—R ES PON nE NTS. 

I Admission, value of — Consideration—Undue 
influence—Burden of proof. 

Plaintiff sued defendant to recover a sum of 
money on the ground that the money had been 
paid to the de endaut by mistake. Defendant s 
admission in a previous suit that he had received 
the money from tne plaiuii f was proved against 
him. Deiendant pleaded in tne present suit tnat 
he had not received the money and that tne re¬ 
ceipt executed by h in in favour of tne plaintiff 
obtained from him under undue influence; 

Held, that the effect of deiendaut's admission 
in the previous suit was that tne burden of proving 
non-receipt of the money and undue influence 
was sniited on to him, 

Second appeal iryin a decree of the 
D.strrct Judge, G .jran»va.a, dated tile i6tn 
July 191./, revering tuat ultn. Subordi¬ 
nate Judge, Firot Class, G-jranwa.a, dated 

tne zjt n January 1917. 

Pandit Sneo Na ruin, 1 <. . B., lor tne 

Appeaaut. 

Mr. Zufurull.ih Khan and Dr. Go.ml 
Chuni Nurung, lor the Respondents. 

S JJjUE.UV-B adar D.n »vas -ndebted 
to a jo.nt H.udo uiiuy oi w~ucn tnree 
members were Hadaa Mai, Ganga Singh 


and their nephew Wasakhi Rain. In i f job 
the family was partitioned anu tne u bt 
ol Badar Din fell to the snare ol Ladha 
Mai and Gauga Singh. In I 9 i2 He p.a.nt- 
ltf executed t».o bonds in tavour oi ti.e.e 
two persons. One the bonds was tra. s- 
ferre to another party, Sohi,a Mai, who 
brought a suit on it against the pontiff 
in January 1919. Tne plaintiff's plea 
in the suit was that lie had, on the 26th 
June 1913, "paid Hs. 2,170 t,J Wasakhi Ram 
in d.scharge of the debt. Wasakhi Ram 
as a w-tness supported Badar D.n and 
admitted that he had received the money 
and had given Badar D.n a icceipt winch 
was produced. He further applied to be 
made a plaintiff in He suit since he was 
a member M the jo.nt Hindu h.niffy, and 
tin question wuether he was so or not 
was put 111 issue and decided against i.iin. 
The result ot the smt was a decree aga.ust 
Badar Dm. 

The suit lroni which the present seCond 
appeal lias resulted was brought by Badar 
Dm against Wasakm Ram 1 jx the recovery 
of Rs. 2,170 w.th interest. It was dismissed 
by the Trial Court out on appeal the leafned 
D. strict Judge gave tne p.u ntiff a decree 
for Rs. 2,170 Witnout mtcTest,and aguinat 
this decision a second appeal has been 
preferred. 

Tne main question ^t issue was, whether 
Badar Din had .aid Wasakhi Ram 
Rs. 2,17 j on account of a debt due by him 
to Ladna Mai a u d Ganga Singh. The 
iovve. Co-rt luuud ta..t tins sum was not 
proved tu nave passed. The learned 
Distr.ct Judge ne.d tnat Wasakhi Ram's 
a dm. sai-n m tne previous suit having 
been roved against him the burden ot 
proving want of consideration and also 
oi proving undue influence in regard to the 
execution of the receipt (which he pleaded) 
ieh upon nun, and that since he had tailed 
to d.scnarge the burden he was liable to 
pay tne plaintiff's claim. 

We nave heard Mr. Sheo Narain in sup¬ 
port of the appeal but we have not con¬ 
quered it necessary to call upon Counsel 
for the respondent to reply. The main 
contention by the learned Advocate for 
tne appellant is, that evidence has been 
overlooked by the lower Appellate Court. 
Me admits that there was a dear admission 
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by tlie appellant in the previous suit, bi t 
lie ou ends that the appedant as a defend¬ 
ant is now entitled to expose the real 
nature ol the transaction between himself 
and the plaintiff and that evidenc, that no 
money j assed and that the receipt was 
g«ven simply in order to injure I^adba 
Mai and Ganga Singh has been disregard¬ 
ed. 

That evidence is stated to be the depo- 
: it ions of Biiag Mai and of the plaintiff him- 
s.if wno was called as a witness by the de- 
endant. Blow, Bhag Mai's evidence is speci¬ 
fically referred m paragraph 4 ol Badar Din's 
memorandum ol appeal to the lower Ap¬ 
pellate Court. He is mentioned by name 
in the lower Appellate Court's judgment, 
an'i th-. learned District Judge has recorded 
a definite finding that the defendant has 
wildly failed tu establish undue influence. 

This is waat Bxia Mai w~s called to establish 
a d we nave no reason for doubting that 
his evidence was read and considered by the 
learned D.str.ct Judge before he came 
to tiie above find.ng. 

In regard to the pontiff, Mr Sheo Isarain 
claims that an aosurd story was elicited 
from him wuen he appeared in the witness- 
box, which showed eieaxiy that no money 
could have been p -id by him to Wi.sakhi 
Ram. The piaiutiff’s deposition is not 
mentioned at all . y the learned District 
Judge hut ne s-ates it as having been ad¬ 
mitted beiure u.m tnat the non-passing 
ot cuns.deriU.ou was not proved, a matter 
wxuc ne nii'de t c,car eau to be proved 

by ae present appenaut. Thus adnuss^on 

then, by tne ratter 's Counsel rendered speci¬ 
fic miusion to tne pontiff's evidence, <he 
object ol winch was to proVv, that no Con¬ 
sideration passed, unnecessary, and we 
do not tu***x. tnat any case m, been maue 
out lor interiexence on second appeaj on 
tne grot.nu oi oin.ssiou by toe iuwtr Appel¬ 
late Cbt.rr to read evidence. 

Toe next anu tne oao other point 
argued is tnat t e payment ^ R s . 2,170 
it mane, as anegeu, L>y tne piam iff Baoar 

Din, was not ie 6 any recoverable since it 
was no. made by mistake or under coercion 
witmn tne meaning ol section 72 ot the 
Indian Contract Act. Tins was not a 
pomt raised in the appellant's pleadings 
in the Trial Court. Mr. Sueo Naram C oa- 


f*9 2 3 

tends that the plaint conta : ned no allega¬ 
tion of payment by mistake and concedes 
that, if we hold that it did, his present 
objection raised in second appeal must fail 
We have perused sections 4 and 5 of the* 
plaint and, although the word ; ng m g lit 
have been more definite, we consider tl at 
there was in effect an assertion that the 
plaintiff had by mistake paid the money 
to the wrong member of the family to wh ch 
he believed himself to be indebted. 

The appeal fails and is dismissed with 
costs. 

z. k. Appeal dismissed . 


LAHORE HIGH COURT. 

Second Civil Apjpeai, I\o. 890 of 192c. 

.February 6, 1923. 

Present : —Mr. Justice Scott Smith and 

Mr. Justice Fforoe. 

ALI AHMAD, minor, through 
AHMAD BAKrfSH— PeaivTiff— 

Appellant 
versus 

SAID MI AH— Vendee and another 
Vendor- Defendants— 
Respondents. 

Civil Procedure Code (Act V of 1908), O. 
XXXII, r. 2— Minor, suit instituted by, without 
next friend—Procedure *— Practice. 

O. XXXII, x. 2 of the Civil Procedure Code 
does not cover a case where a snit purports to have 
been instituted by a major, but it is discovered 
during the pendency of the suit that the plaintiff 
is a minor. The practice in such a case is to 
suspend all proceedings and to allow sufficient 
time to enable the minor to have himself properly 
represented in the snit by a next friend. 

Beni Ram Bhutt v. Ram Lai Dhukri, 13 C. 189 
at p. 191; 6 Ind. Dec. (n. s.) 625, relied on. 

Secoiia appeal from an orner oi the 
District Jucge, Gujranwala, aatea the 2gXd 
December 1919, affirming that of the Junior 
Subordinate Juage, Gujrat, Qated the 9th 
October 19x9. 

Mr. Mukand Lai Pun, for the Appellant. 

Mr. Gobtni Ram, for the Respondents. 

JUDGMENT.—This is a second appeal 
from the order of the Subordinate Judge 
rejecting the plaint on tne ground that it 
was instituted by the minor without a 
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next friend. The suit was instituted on 
the 29th August 1919 and on the 9th 
October 1919, the date fixed for hearing, 
the defenlant appearei an l plenden that 
t ie plaintiff coiLi not sue as he had 
agree l to the transaction out of which 
the suit aiose. He made no application 
under O. XXXII, r. 2 U), Civil 

Procedure Code, that the plaint should be 
taken off the file. The Court itself noted 
that the plaintiff appeared to be un ;er 
age am took his statement in which he 
admitted that he was 15 years of age. 
I X'on this f he Court rejected the plaint; 
an,i also pointed out that the plaintiff had 
not deposited one-fifth of the purchase- 
money as i equired by section 22 of the 
Punjab Pre-emption Act, I of 1913. This 
order was upheld on appeal by the 
District Judge and the plaintiff has filed 
a second appeal to this Court. 

In °u r opinion the order rejecting the 
X>laint is clearly erroneous. It is not an 
order contemplated by O. XXXII, r. 2, 
Civil Pioce'ure Cone, anrl, moreover, there 
was [no application by the defendant to 
have the plaint taken off the file, it was 
pointed out in the case of Bern Rim 
Bhutt v. Ram Lai Dhukri (1) that a 
case of this nature is not expressly 
provided, for in the Procedure Cocie, but 
there arc decided cases which show that 
in a case of this nature the former prac¬ 
tice must be considered to be in force. 
This practice was to suspen all j.ro- 
cee u iags an 1 to allow sufficient time to 
enable the minor to have himself pron¬ 
ely represented in the suit by a next 
frien-i. In the present case there is no 
ground at all lor supposing that the 
plaintiff knowingly instituted the suit 
without a next friend with intention to 
deceive. Mr. Gobind Ram urges that on 
the 9th .October 19 9, the date on which 
the plaint was rejected, tbe suit, if then 
instituted, would have been barred by time. 
We have nothing to do with the question 
of limitation at present which can be 
decided by the Trial Court to which this 
case will be sent back. 

We accept the appeal and. setting aside 
the order of the lower Appellate Court, 
remand the- case to the Court of first in- 

(1) 13 C. 189 at p. *91* 6 lad. Dec. (n. s.) 625. 


stance for re-deei?ion. The plaintiff should 
be given a readable time for remed\ ing 
the defect in the plaint Stamp i n 'this 
Court an 1 the low-r Appellate ourt v ill 
be refunde. an! oi er e.-sts will b e osls 
in the case. 

7 ■ K - A p Pea 1 accepted. 


LAHORE HIGH COURT. 

Miscellaneous Second Civil appeal No. 

697 OI- I 02 ;. 

July 2. 1923. 

Present. —.Mr. Justice Moti Sugar. 
FAT1U —J rrnr»MENT-DEBT< >R—APPELLANT 

versus 

N a N A K CM AND—D ecr e E- hold f. r — 

Respondent 

Civil Procedure Code (Act !’ of r<joS), O. 
XXI, v. 2—Limitation Act (IX of u>oh), s. 20 
—Execution of decree—Payment out of Court — 
Certification by decree-holder . form of — Limitation, 
extension of. 

There is no particular form under (J XXI. 

'. 2 of the Civil Procedure Code in which a decree- 

_ ^ a payment made to him out 

of Court, nor is there anything prescribed in the 
rule as to the time within which and the manner 
in which the decree-holder must certify a payment, 
[p. 1030, col. 2.] * 

If the part payment of a decree amount is < ntered 
in an execution petition presented within three 
years from the date of such alleged payment, 
it amounts, if the fact of payment is proved, to 
certificate of payment under O. XXI, r. 2 of the 
Civil Procedure Code, and will operate to save 
limitation under section 20 of the Limitat o n Act. 

[p. 1030, col. 2.] 

Miscellaneous second appeal from the 
order of the District Judge, Kama 1 , dated 
the 9th January 1923, reversing that of 
the Munsif, 1st Class, Sonepat, District 
KarnaJ, dated the 7th February 1922. 

Mr. Shamair Cha nd, for the Appellant. 

Tala Rama Nand, for the Respondents. 

JUDGMENT. —This appeal arises out 
of execution proceedings and the facts 
are briefly these :—In 1904 the respond- 
ert Nanak Chand obta'ned a money-decree 
for Rs. 450 and co.-fs against the present 
appellant Eatlu. a compromise was arriv¬ 
ed at between the parties in 1909 whereby 
a sum of Rs.50 was paid downtotne decree- 
holder and tiie balance was agreed to be 
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paid by half yearly instalments of Rs. 25 
each. It was further stipulated that, if 
there was a default in payment of two 
consecutive instalments the whole of the 
decretal amount would become payable 
at once. In November 1917, the decree- 
holder made an application for the execu¬ 
tion of his decree stating therein that he 
had realized Rs. 275 out of Court from 
the judgment-debtor. This application was 
dismissed for default. In July 1920, 
he made another application for execution 
in which he stated that Rs. 320 had boon 
realised out of Court. Tin’s app’ 'cat' on 
was again dismissed by the M- nsif on the 
ground that it was barred by limitation 
under the twelve years* rule, /in appeal 
against this dismissal was filed in the Court 
of the learned District Judge and the order 
of the learned Munsif set aside and the case 
remanded to him for a decision on the other 
points arising therein. The application was 
again dismissed on the ground that as no 
application for execution had been made 
within three years from the date of the 
compromise, it was barred by limitation 
under the three years’ rule. On appeal 
the learned D : strict Judge, following Eusuff- 
zeman Sarkar v. Sanchia Lai NaJiala (i), 
held that the certification of payment in 
the application for execution was sufficient 
compliance with the requirements of law 
as contained in O. XXI, r. 2 of the Civil 
Procedure Code and allowed execution 
to proceed. 

Against this decision a second appeal 
has been preferred to this Court under 
section 47 of the Code of Civil Procedure, 
and two grounds have been urged by Hr. 
Shamair Chand on behalf of the appel¬ 
lant. Firstly, it is contended that as the 
application of 1917 was made more than 
three years after the date of the compro¬ 
mise, it did not help to save limitation. 
H's second contention is, that the rule 
of law 1a ; d down in Eusuffzeman Sarkar 
v. Sanchia Lai Nahata (1) is erroneous 
and has not been followed in subsequent 
rulings of the same Ugh Court. He, 


(1) 34 Ind. Caa 6o6j 43 C. 20 7; 20 C. W. N. 

272 C; lo J. 390. 


therefore, argues that as the payments 
were not propor’v cert'find, a mere state¬ 
ment ; n t^e app''cation for exec* t« 7 .n 

that t>>e decree-ho’der 1 ad rea 1?< ed c o mi ch 

was not s’ ffic'ent and that h\s app^’cat’on 
for exec’ t on made 'ti 1020 was clearly 
barred. Mr. Rama Nand for the respond¬ 
ent, on the other hand, contests both these 
propositions a n d says that his application 
was within time and that the payments 
made out of Court saved limitation. A 
large number of authorities have been 
c’ted en hot*’ s'des by the 1 earned Counsel 
’*n s- pport of tV’r respective contentions, 
and, after carefully gone through those 
authorities, I am of op'Von that the weight 
of authority is in favour of Hr. Rama 
Nand and that the learned D is tret Judge 
was right i n holding that the appl-’cation 
for execution certifying the payments 
already made amounted to a certifying 
under O. XXI, r. 2 of the O’vil Proedure 
Code, wlr'ch the Court was bound to take 
not-ce of. The rule of the law deducibJe 
from the authorities c’ted at the Bar appears 
to be that, if the part payment of a decree 
amount is entered in an execution petition 
presented within three years from the 
date of such alleged payment it amounts, 
if the fact of payment is proved, to a certi¬ 
ficate of payment under O. XXI, r. 2 of the 
Civil Procedure Code, and will operate 
to save linutation under section 20 of the 
17 nutation Act. In the present case the 
payments were set forth in the execution 
petitions both of 1917 and 1920 which it 
is alleged were presented within three 
years from the dates of the alleged pay¬ 
ments. There is no particular form under 
O. XXI, r. 2 of the Civil Procedure Code, 
in which a decree-ho T der must certify the 
payment to a Court, nor is there anything 
prescribed in the rule as to the time within 
which and the manner in which the decree- 
holder must certify the payment. I, there¬ 
fore, see no reason why the statement 
made in the pet-’ti’ons should not be accept¬ 
ed as a certificate of payment under clause 
(t) of the rule. The fact of payment, how¬ 
ever, is d ; sputei by the judgment-debtor 
in this case, and, in these circumstances, 
it seems necessary that the Court should 
take ..evidence and come to a conclusion 
one way or the other whether payments 
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had actually been made or not. If the fact 
of payment is proved and it is found that 
the payments were made within three years 
from the date of the present appl'cation, 
no question of limitation world a ripe and 
the application would be clearly within 
time. The order passed by the Court 
below remanding the case appears to be 
perfectly correct, and there are no grounds 
to interfere. 

The appeal fails and is dismissed with 
costs. 

2. k. Appeal dismissed. 


PATNA HIGH COURT. 

Letters Patent Appeal No. 25 

of 1922. 

August 9, 1923. 

Present: —Justice Sir Dawson M’ller, Kt., 

Chief Justice, and Justice Sir B. K. 

M-dl'ck, Kt. 

[MAIIARAJ RAI —Defendant — 

Appellant 

versus. 

Maharani JANKI KUKR — Plaintiff 

—Respondent. 

Construction of document—Relinquishment by 
landlord of right to produce of trees of occupancy 
tenant—Relinquishment for life or in perpetuity — 
Grant without words of inheritance—Grant “for 
ever ”— Presumption. 

The proprietor of a Raj executed in 1858 a 
document in the nature of a parwana addressed 
to the managers of his estate which, after recit¬ 
ing that a certain occupancy tenant had done 
great good work, proceeded, "Hence because 
of that good work it is ordered that whatever 
trees have been planted by his (the occupancy 
tenant's) ancestor and also if he plants any, the 
share of the Raj in them is given up. Hence 
this parwana is written to all forbidding you 
in any way to interfere with the trees standing 
on the nakdi holding of the said occupancy ten¬ 
ant for ever." A descendant of the executant 
of thi document brought in 1916 a suit against 
a descendant of the occupancy tenant for a half 
share in the trees standing upon the later's holding. 
There was no evidence to show that any ilaim 
had ever been made by the proprietor of the Raj 
to participate in the produce of the trees since 
the document was executed excepting once when 
by forcible means and under duress the tenant 
was obliged to disgorge a small sum of money: 

Held. (1) that although the meaning of ,the 
document was not very clear, the intention 01 


the executant was to relinquish the* right to 
the trees both present and future as was borne 
out by the concluding words of the document 
which forbade his servants from interfering with 
the trees on the holding for ever; 

(2) that this interpretation was in consonance 
with what had actually taken place since the 
execution of the document; 

(3) that the absence of any words of inherit¬ 
ance in the document was of 110 significance, 
as it was not a grant of land to a grantee, the 
so-called grantee being already an occupancy 
holder of the land having a permanent interest 
in the land descendible to his heirs. 

Even if a grant contains tin- word always" 
or the words “for ever” or similar words, if the 
grant is clearly of a life-interest only, the mere 
use of such words will not have the effect of ex¬ 
tending the grant beyond the lifetime of the 
grantee, [p. 1032, col. 2.] 

Aziz-un-nissa v. Tassaduq Husain Khan. 5 
C. W. N. 569; 23 A. 324; 11 M. L. J. i6<>; 28 1 . 
A 65; 3 Bom. L. R. 307; 8 Sar. P. C. J. 54 fP. C.), 
referred to. 

Where there are 110 words of limitation in a 
grant then, even if there are no specific words 
of inheritance, it may still be a grant in per¬ 
petuity. [p. 1032, col. 2.] 

Bhaiya Ardwan Singh v. Udey Pratab Singh, 
23 C. 838; 23 I. A.64; 7 Sar. P C. J. 24; 6 M. L. J. 
79; 12 Ind. Dec. (x. s.) 557 (P. C.) and Kooldeep 
Narain Singh v. The Government , 14 M. I. A. 247; 
11 B. L. R. 71; 2 Suth. P. C J. 401; 2 Sar. p. C. 
J. 734: 20 E. R. 779 . referred to. 

Let 1 ers Patent Appeal from Hie judgment 
of a Single Judge of the High Court, dis¬ 
missing an appeal from the District Judge, 
Muzaffarpur. 

Mes-rs. P. Dayul and R. Prasad, for 
the Appellant. 

Mr S. S. Ahmad , for the Respondent. 

JUDGMENT. 

Miller, J. —This is an appeal under 
the Letter Patent from a tied-ion of a 
S ngle Judge of tVs C-» rt dsm'ssing a n 
appeal from the D tr ct J dge of M. zaffar- 
p r wh cli, in its t rn rever ed decision 
of the Assistant Sett.enient Officer of 
Motibari. 

The plaintiff, Maharani Janki Kuer, who 
is the proprietor of the Bettiah Raj at 
present undsr the managerslrp of the 
Court of Wards, institute 1 the proceedings 
out of which tiiis appeal arises claiming 
that a certain entry in the Recor 1 of Rights 
finally published in the year 1916 should 
be cancelled, and that her right to a haH 
share in the trees \;pon the defen lant's 
hold : ng m : ght be dec’ared. 

The Assistant Settlement Officer dis¬ 
missed the claim which was brought under 
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section 106 of the Bengal Tenancy Act. 

On appeal to the Spec : al Judge he over¬ 
ruled that decision and found that the 
nla’ntiff was entitled to a half share in 
the trees on the defendant's holding in 
accordance with the custom prevailing 
in the Rettiah Ra|. 

That decision was affirmed by the learned 

Judge of this Court on second appeal. 

The defendant has appealed. The only 
question for determ : nat ; on in this rppeal 

is whether the first Appellate Cov.rt and 
the learned Judge of this Court were right 
in t u e ; r construction of a grant made to 
the defendant’s ancestor by the ancestor 
of the plaintiff in the year 1858. In that 
year- owing to services performed to the 
then proprietor of the Bettiah Raj by 
Bhicha Rai, the then tenant of the holding 
in question, the proprietor of the Bettiah 
Ra gave up his right to the trees standing 
on the defendant's holding and the ques¬ 
tion for determination is, whether that 
relinquishment of the right of the Bettiah 
Raj was intended to be permanent or 
whether it was merely intended to operate 
during the lifetime of Bh’cha Rai. The 
document in question is set out in tie 
judgment of the learned Judge of th’s 
Court. It is in the nature of a parwana 
addressed to the gomashlas, patwaris 
and zV.ladars of village Chattfa Tappa 
Sonswal. It recites that Bh'cha Rai has 
done great good work and rendered 
great help in the boundary dbpt.te with 
the Huthwa Raj, and then proceeds thus, 
accord’ng to the trans’at’on adopted bv 
the learned Judge: “ Hence, because of 
that good work it is ordered that whatever 
trees nave been planted by his ancestor 
a f d it _ als ° . ht plants any, the share 

ot the Raj in them is given up. Herce 
this parwana is written to all forbidd^ne 
you m any way to interfere with the trees 
stand’ng on the nakdi holdings of the cofrf 
Bhicha Rai for ever." It ‘is contended 
on behalf of the plaintiff, as was found 
by the Special Judge a n d by the learned 
Judge of this Court, that the words wh'ch 
I have referred to merely created a relin¬ 
quishment of the plaintiff's right during 
the life tim e of Bhicha Rai. Tlie'defen.da n t, 
oh the other hand, who is the descendant 
in the third generation from Bhicha Rai 


[W3 

contends that the relinquishment was 
absolute and permanent. He further con¬ 
tends that lie and his ancestors have been 
in possession of the hoi d' ng ever s'nee 
the year 1858 when this document was 
executed and that, with the exception of 
one occasion when a sum of Rs. 400 odd 
was forcibly extracted from him by the 
proprietor of the Bettiah Raj, he has never 41 
paid any sum to the landlord in respect**: 
of his share of the trees. The p T aintiffS 
contends that we ought to deal w’th this/) 
document in the same way as if it were 1 ' 
in fact a grant of land and as it contain^ 
no words of inheritance it was, therefore, 
never intended that the grant sjurtld 
extend over a longer period tbgjrfhe life 
of the grantee and that, npfcTwthstanding 
the words at the ciuP-oTthe document, 

wh’ch restra’ned>he pla ; ntiffs servants 

from interfering^ with the trees on the de¬ 
fendant’s -holding for ever, s till there being 
no words of inheritance in the document 
it cannot be treated as a grant for any¬ 
thing beyond the lifetime of the grantee. 

It is quite true that, even if a document 
should contain words such as these, that 
is to say, the word ."always,” or the words 
“for ever” or simi f ar words, if the grant 
is c’early the grant of a 1'fe- ; r.tcrest only 
the mere use of si ch words win r.ot I r.ve 
the effect of extending tie grant beyond 
the lifetime of the grantee. That was 
the basis of the decVon in the case 
of Aziz-un-nissa v. Tassaduq Husain Khan 
(1). On the other hand, there is also abun¬ 
dant ai thor.'ty for the proposition, that 
if there are no words of b’m'tat’cn in a 
grant then, even if there are no specific 
words of inheritance, it may still be a grant 
in perpetuity. See Bhaiya Ardawan Singh 
v. Udey Pratah Singh (2), Kooldeep Narain 
Singh v. The Government (3). 

It appears to me that we must approach 
this document with a view* to ascertaining 
what was the exact intention of the grantor 
and one must not, I think, lay too much 
stress upon the use of any particular word 
without considering the context and the 

(1) 5 C. W. N. 569; 23 A. 324; ri M. L. J. 1601 
28 I. A. 65; 3 Bom. h. R. 307; 8 Sar. P. C. J. 54 
(P.C.). 

(2) 23 C. 838; 23 I. A. 64; 7 Sar. P. C. J. 24; 

6 M. L. J- 79 ; 12 Ind. Dee. (n. s.) 557 (?* C.). 

(3) 14 M. I. A. 247; n B. I*. R. 71; a Sath. 

P. C. J. 4Qif z Sar. P. C. J. 734? 20 B.R. 779. 
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other provisions in the document. The 
first observation I have to make is that 
this is not a grant of land to a grantee. 
The so-called grantee in tin's case was al¬ 
ready the occupancy holder of the land 
in question and as such had a right, not 
only during his own lifetime, but a perma¬ 
nent interest in the hold’ng descendible 
to his heixs. According to the general 
law prevailing in this part of Ind'a the 
landlord would be entitled to the whole 
of the trees standing upon, the holding, 
but by the custom of the Bettiah Raj the 
landlord is only entitled to a half share 
in the trees standing upon the holdings 
of his tenants, the tenant being entitled 
to the other half. Now this document 
to my mind clearly indcates that it was 
the intention of the landlord to give up 
his right, and indeed it is in terms a relin¬ 
quishment of his right to his half share 
in the trees on tlie holding in question 
and it is a relinquishment in favour of the 
tenauN It is addressed to his gomashtas, 
patwaris and ziUadars who would be 
the proper persons to protect the landl ord's 
interests and see that they recovered any¬ 
thing that was due to him 01 t of the prop¬ 
erty in question and it forbids them to 
interfere in any way with th. y trees standing 
on the ho’d'ne of Blr'cha Rai forever. It 
seems to me, therefore, that the intention 
was that the landlord should give up his 
right to a half share in the trees and for 
that purpose he d’rects those who w 11 
be responsible for protecting his interests 
not in future to interfere in any way with 
the trees on that holding. I ought perhaps 
to point out that there is a passage in the 
document which comes immediately after 
the words " it is ordered that whatever 
trees have been p 1 anted by his ancestors" 
which has been rendered by the learned 
Judge "and also if he plants any." That 
may possibly be a proper translation of 
the words used but it is not necessarily 
so, and in fact the words actually used 
were somewhat obscure. The words in 
the vernacular are "agar iiasab Pare” 
which literally rendered into English mean 
“if should plant." There is no personal 
pronoun showing the person indicated 
who might plant. It) may possibly refer 
to Bhicha Rai himself as it has been trans- 
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luted by the learned Judge, ft may, 
on the other hand, have a general signi¬ 
ficance in which case the proper interpreta¬ 
tion would be " if one should plant any" 
although the word "any "doe?' not appear, 
and in si ch a ca«e it would make the docu¬ 
ment apply not only to the trees which 
hail been p’anted by the ancestors of Bird a 
Rai but also to any trees which might 
be planted in the future. The m e an’ng 
is not. as I have said, altogether e'ear but 
it evidently is intended to include something 

beyond the trees already planted o it the 
land and to include trees which may be 
planted at some future time by somebody, 
and the conclusion wh'ch I nave arrived 

ut, giving the best judgment I am able 

to this somewhat obscure expression, is 
t at the intention was that the ’and 1 ord 
should relinquish bis right to the trees 
both present and future, and this seems 
to m e to be borne out by the concluding 
words of the document which forbid his 
servants lrom interfering in any way w*’th 
the trees on that Holding for ever. This 
interpretation also appears to me to be 
in consonance with what has actually 
taken place since the year 1858. There 
is no evidence in the case to slow that 
any claim ha d ever been made by the land- 
loid to partic.pate in the produce of tne 
trees ever Since the document was executed 
vvit 11 ti e one excepticn when by forcible 
means and 1 nder duress the tenant was 
obliged to d’seorge a sum of somethin* 
over Rs. 400. The conclusion I have 
arrived at is, that the learned -assistant 
Settlement Officer was r'ght and that 
the Special Judge and the learned Judge 
of this Court on appeal wer- wrong in the^r 
interpretation of this document. I 
would allow this appeal with coits and 
dismiss the suit of the plaintiff. 

Mullick, J.— I agree. 

N * H * Appeal dismissed. 
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LAHORE HIGH COURT. 

Second Civil Appeal N"». 3071 op 1922. 

April 20, 1923. 

Per sent i —Mr. Justice Campbell. 
RURE KHAN —Defendant — -Appellant 

versus 

GHULAM MUHAMMAD— Plaintiff— 

Respondent. 

Construction of document — Lease—Covenant 
to vacate on one week's notice—Refusal to vacate 
on notice — Damages, measure of. 

riaintiff granted defendant a lease of a house 
for eleven months on payment of a monthly rent, 
which provided that the defendant would vacate 
the house on one week's notice of ejectment: 

Held, that the stipulation for the monthly pay¬ 
ment of rent did not affect the plaintiff’s right 
to serve a week's notice of ejectment on the de¬ 
fendant at any time, and that it was not necessary 
that the notice should terminate on the last day 
of a month, [p. 1034, col. 2.} 

Where a tenant has held over wilfully and 
contumaciously, the Courts in India would properly 
award reasonable damages to the landlord and the 
amount of double the rent may be taken as a fitting 
standard of damages, [p. 1035, col. 1.) 

Pirbhu Dial v. Ram Chand, 5 P. R. 1904; 42 
P. L. R. 1904, followed. 

Second appeal from the decree of the 
District Judge, Amritsar, dated the 2 nci 
October 1922, modifying that of the 
Munslf, First Class, Amritsar, dated the 
21st January 1922. 

Mr. B. D. Qureshi, for the Appellant. 

Sayad Mohsm Shah, for ti e Respondent. 

JUDGMENT.— -This second appeal Is the 
result of a suit by the landlordof a house 
against a tenant for damages In the shape 
of enhanced rent on account of the 
tenant holding over. 

The Trial Court decreed the claim in 
part, but on appeal by the plaintiff the 
learned District Judge decree i his whole 
claim of Rs. 55-6-0. 

The question in second appeal turns 
upon the interpretation of the terms of 
he lease. Admittedly, a written lease 
was d ™ w n up but it is not forthcoming. 
£ h f Plaintiff stated that he had lost it. 
Phis explanation was accepted by both 
the Courts below and Ihev admitted 
secondary evidence in the shape of an 
abstract given of the document i n the 
register of the petition-writer who wrote 
it. In both Courts the defendant con¬ 
tested the admissibility of secondary 
evidence and asserted that the origi ua 'i 
deed h«d been withheld by the plaintiff 


purposely, but in second appeal thi« 
objection is not repeated, and the de¬ 
fendant's learned Counsel has argued 

from the copy of the petition-writer's 
entry. 

According to that copy, the defendant 
was to be tenant for eleven months 
paying a monthly rent of Rs. 7-8-0, and 
if he failed to pay the rent month 

bv month,. he was liable to ejectment. 
The plaintiff was empowered at any time 
to give the defendant a week's notfee 
to vacate the house and tire defendant 
was to compfy. 

The tenancy commenced on the 8th 
August 1920 and on the 3rd June 1921 
the plaintiff sent a notice to the defend- 
ai jt telling him to leave the house 

within a week or to pay double rent 

from the expiry of that week. The 

notice further stated that if the defend¬ 
ant did not vacate the house it would 
be assumed that he was prepared to 

pay double rent. 

The defendant remained in possession 
up to the loth or 12th of December 
1921, but the piesent suit was brought 
on the 2 nd of October 1921 for eject¬ 
ment and double rent at Rs. 15 per 
mensem for the period of the defendant's 
occupation after the expiry of the week 
specified in the notice. 

The first point in second appeal is that, 
because the rent was payable monthly, 
it was a monthly tenancy and the 
plaintiff could orly give such notice of 
one week as w'ould terminate on the last 
day of a month, that is to say, on the 
7th of any Calendar month since the 
first month commenced on the 8th of 
August 1920. This is not what the 
abstract of the lease says. The tenancy 
was for 11 months and one week's notice 
could be given at any time. The stipula¬ 
tion for the monthly payment of rent 
has no effect upon the condition by 
which the plaintiff could serve the 
defendant with a week's notice at any 
time. 

The second contention is, that there 
was no contract between the parties for 
the payment of double rent by the 
defendant in the event of his holding 
over after the receipt of notice, ana * 
that the finding of the lower Appellate 
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Court tliat double rent was a reasonable 
compensation was not based upon any 
eviuence. It was ruled, however, in 
Pirbhu Dial v. Ram Chuiid (■) that, when 
a tenant lias held over wilfully <.na con¬ 
tumaciously, the Courts in India would 
properly award reasonable damages and 
the penatly laid down in England by 
Statute of double the rent, may’ sometimes 
be taken as a lifting standard. The 
losver Appellate Court lias found dis¬ 
tinctly' that the defendant held over 
wilfully anj with >ut good reason, and, In 
view oi the above authority, it cannot be 
said to have : cted contrary to law in 
adopting the double rent standard as the 
measure of compensation. 

The appeal fails and is dismissed with 
costs. 

z. k. Appeal dismissed. 


(1) 5 P. Rj 1904J 42 P. L. R. 1904. 


SIND JUDICIAL OMMISSIOft ER'S 

COURT. 

Judicial Miscellaneous No. 

of 1922. 

October 19, 1923. 

Present: —Mr. Rupchand Bilaram, 

A. J.C. 

Messrs. FLEMING SHAW And Co — 
Respondents No. i. 
versus 

MESSRS. MANGALCHAND dwarkadas 

—Respondents no. 2. 

Limitation Act (IX of 1908), Sch. I, Art. 164— 
Civil Procedure Code ( Act V of 1908), s. 141, O. 
IX, r. 13 —Proceedings other than suits — 
Limitation. 

Article 164 of the Limitation Act is not 
restricted to applications to set aside ex parte 
decrees passed m suits. It also applies to similar 
applications made in proceedings other than 
suits, e.g., a petition to file an award under the 
Arbitration Act. 

Application to set asiae an ex parte 
order directing an award to stand filed 
under the Indian Arbitration Act, IX of 
1 * 99 . 


Mr. ChoithramDevanmal, for the Respond¬ 
ents No. 1. 

Mr. P. S. Shahanl t for the Respondents 
No. 2. 

ORDER. — On the 15th of January 1923 
respond ent No. 2 Dwarkadas Mangal- 
cl-and was served personally with a notice 
issued by this Court to appear on the iStli 
January 1923, and to show cause why’ 
the award pa sed against the firm of 
Mangalchand* Dwarkadas, of which he is 
the managing proprietor, should not stand 
fiied and be enforced as a decree umer 
the provisions of the Indian Arbitration 
Act, IX oi -899. He failed to appear 
on that elate ana on the subsequent dates 
to which the case was adjourned. On the 
6th of March 1923 the award was ordered 
to be filed in the absence of the respond¬ 
ent Dwarkadas. On the 21st of August 
1923 Dwarkadas presented an application 
which purports to be dated the 20th July 
1923, in which he applies to this Court 
unjer O. IX, r. 13, Civil Procedure Code, for 
setting aside the ex parte order passed 
against him and for permitting him to file 
objections to the award. 

This application is out of time. As 
the respondent was personally served, it 
was his duty’ to apply to the Couit for 
setting aside the cx parte order within 
thirty day's of the 7th March 1923 when 
this Court passed an order tlat the 
award should stand filed. Article 164 of 
the Limitation Act is not necessarily 
restricted to applications to s^-t aside a 
decree passed in a suit. It applies to 
applications made under O. IX, r. 13, 
Civil Procedure Code, read with sec¬ 
tion 14 1, Civil Procedure Code, in proceed¬ 
ings other than suits. The contention 
that as the third column of the Schedule 
of the Act provides for limitation to 
run from the date the summons is 
served, and that, therefore, Article 
should be confined to decrees, did not find 
favour with Madras High Court in Subbiah 
Naicker v. Ramanathan Chettiar (1 ). In a 
later ruling Periakaruppan Chettyv. Chidam- 
bar a Tantbiran (2) the same Court pro¬ 
ceeded on the assumption that Article 164 

(r) 22 Ind. Cal. 899J M. L. J. x« 9 J (1914) M. 
W. N. 2051 1 I#. W. 251: 37 M. 46a. 

(*) 33 lad. Ca». 443] L 3 If. W, (19x0) 2 

Wi N, *4. 
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applied to orders passed in execution pro¬ 
ceedings. 

Apart from the question of limitation, 
tlii- application must fail on the merits. 
The applicant has not disclosed sufficient 
cause for hi 3 non-appearance on the date 
fixed for hearing of the objections. 
Tie ground for his non-appearance as 
disclosed in his application and the 
affidavit in support of it, is that he could 
not attend the Court on the 6th March 
1923 owing to a fit of epilepsy. He was, 
however, required to attend not on the 
6th of March 1923 but on the 1 3 th Jan¬ 
uary 1923. He failel to attenl on that 
day, and there is no explanation why he 

was absent. There is nothing even to 
show that the respondent knew that 
the case had been adjourned to the 6th 
March 1923 or that he did attend on that 
day but was prevented on account of a 
fit of epilepsy from appearing fn Court. 
This application has bee* made seven 
months after the date on which the 
applicant should have appeared in Court 
if he did at all intend to appear. During 
all the seven months he was not unable 
to find out what orders had been passed. 
This application has b en made after the 
award has been transferred for execu¬ 
tion to the Amritsar Court and the respon¬ 
dent’s property attached, and probably 
with the object of delaying the sale of ilie 
attached property. 

I dismiss the application with costs. 

p. b. a. Application dismissed. 


PATNA HIGH COURT. 

Betters Patent Appeal No. 91 of 1920. 

August 3, 1923. 

Present;— Sir Dawson Miller, KT., Chief 
Justice, and Justice Sir B. K. Mullick Kt 
NARSHING THAKUR and others— ' 
D efend ants—App ell ants 

versus 

BISHUNPERGASH SINGH and others 
— Plaintiffs, and KAMAL SINGH 

AND OTHERS—DEFENDANTS 

—Respondents. 

Bengal Estates Partition Act ( V 0/1897), ss, 23, 25, 


application of—Partition proceedings—Suit objecting 
to partition, whether maintainable—Partition 
PrcsumpHon. 

Section 25 of the Estates Partition Act applies to 
suits by the class of persons referred to in section 
23 of the Act, that is to say, persons claiming 
a right or title in or to a parent estate and not 
to suits by persons objecting to any partition at 
all. [p. 1038,col. 1.] 

Previous partition may be presumed without the 
production of a formal partition-deed from the 
facts that the proprietors of the estate have been 
in separate possession of their pallls and have been 
separately collecting the rents throughout the areas 
allotted to them from different tenants for a very 
long time and there are a number of documents 
which apparently take it for granted that the differ¬ 
ent proprietors were in separate possession and 
held the different paitis in severalty as re¬ 
presenting their respective interests in the estate. 
[P- 1039, col. 1.] 

Tetters Patent Appeal against tfie 
decision of Mr. Justice Jwala Prasad, in 
S. A. No. 338 of 1919, dated the 26th June 
1922, ^ reported as 74 Ind. Cas. 642, 
affirming a decision of the District Judge, 
Muzaffarpur, affirming that of the Munsif 
of that place, dated the 5th September 
X 9 T 7 

Messrs. N. C. Sinha and S. N. Roy, for 
the Appellants. 

Mr. A. B. M ukherj, for Messrs. Jab 
gobind Prasad and R. N. Prasad, foi ti e 
Respondent. 

JTJDGMEKT. 

Miller, C. J.—This is an appeal 
on behalf of the defendants under the 
Letters Patent from a decision of Mr. Justice 
Jawala Prasad, affirming a decision of ti.e 
District Judge of Muzaffarpur, which in 
turn affirmed a decision of the Munsif. 

The appellants, who are the defendants 
ill the suit, and the respondents, who are 
the plaintiffs, were together the proprie¬ 
tors of Mauza Bhadai. In the year 1913 
the defendants applied to the Collector 
for partition of the mauza. The plaintiffs- 
raised objections under section 7 of the 
Estates Partition Act contending that the 
estate had already been partitioned by pri¬ 
vate arrangement formally made be¬ 
tween the proprietors many years ago and 
that, consequently, the Collector was not 
competent to effect a partition again. 
This objection appears to have been heard 
by the Collector and dismissed on the 3rd 
Eebrunry 1913. On the 5th September 
1913 the plaintiffs instituted the present suit 
claiming a declaration that Mauza Bhadai 
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had already been formally partitioned 
among t.ie proprietors with their consent; 
that they hai been in separate possession 
thereof accordingly, and tnat the mauza 
could not in law be partitioned under Act 
y of 1897. They further asked for an in¬ 
junction restraining the defendants from 
proceeding with the batwara before the 
Collector. Tne hearing has been delayed 
by the fact that the plaint was tiled in tjie 
wrong Court origin illy and was not present¬ 
ed in the proper Court until 1916. No¬ 
thing, however, turns upon that in this 
appeal. 

Tne main defence in the suit was that 
there had been no previous partition. 
It appears that a considerable volume 
of evidence was c.illed on this subject 
and tne Munsif c.ime to a decision of tact 
that, in or about the year 1870, t u ere had 
been a private partition and that since 
that date euc.i tf t u e proprietors had been 
in separate possession of tne patti allotted 
to mm on tnat occasion and collecting se¬ 
parately tne rents from tne different ten¬ 
ants tnroughout tne area ol vvnicn he was 
m possession. Tnere was apparently no 
actual document showing tj.e terms of 
tl.e partition but upon the evidence pro¬ 
duced, inucn of Wiiicn was documentary, 
including the Record ot Rights published 
20 years ago, it apjjeared to the Munsif 
that tne ose was amply proved that there 
had been a partition in or before the year 
1870 and tnat ever since then he parties 
had avted thereunder. 

•>- On appeal tne learned District Judgetook 
the same view and dismissed the appeal. 

On second appeal to this Court Mr. Jus¬ 
tice Jwala Prasad came to the conclusion 
that the question was one of fact and that 
the facts had been found by both the lower 
Courts and he saw no reason in law for 
disturbing those findings. He adds 
at the end of his judgment that it was 
faintly suggested that the suit, ha ving been 
brought more than 4 months after the 
order of the . Collector, made under 
section 29, declaring the estate to 
be under partition, was barred by 
limitation under section 25 of the Estates 
Partition Act. That section, in the opinion 
of the learned Judge, had no application 
to a suit ot this nature, and having found 
that the proceedings adopted by the Col¬ 


lector under the Estates Partition Act 
were ultra v.res he held that theie ,vas 
no bur to tne present suit for a declaration 

and injunction. He accordingly dismissed 
the appeal with costs. . , 


-1 fc kk, 

1'Tum that decision the present appeal 
has been brougut before this Bench un¬ 
der tne Betters Patent. Tne point which 
has been argued before us is a point which 

was not taken either in tne Inal Court or 
before tne learned District Judge on appeal 
and it was only faintly argued before tne 
learned Judge of t la is Court on second 
appeal. It has, however, been most strenu¬ 
ously argued before us to-day. The ques¬ 
tion anses in this waj. Section 7, part 
of uiapter Ii of tne Estates Partition 
Act, provides that where tne lands of an 
estate nave been divided by private arrange- 
ment formally made and agreed to b) all 
tne proprietors, and e t icn proprietor has, 
in pursuance of such arrangement, taken 
possession of separate lands to be J eld 
in severalty as representing his interest 
in the estate, no partition of the estate 
shall be made under tne Act except in cer- 
tain cases which are not applicable here. 
Section 25 which is relied upon by the ap¬ 
pellants forms part of Chapter IV. It 
provides that no suit instituted in a Civil 
Court, after the lapse of four montj s 
after the Collector has recorded a proceed¬ 
ing under section 29, by any person cl iim- 
lug any r J ght or litle in or to a parent es¬ 
tate, shall avail to a feet or stay the pro¬ 
gress of any proceedings which may have 
been taken under the Act for the parti¬ 
tion of the estate. It was contended, in 
the first place, that section 25 was an ab¬ 
solute bar to the present si it. That con¬ 
tention, however, cannot possibly prevail. 

Assuming that section 25 has any applica¬ 
tion at all, the only affect of it would be 
a suit instituted in tie Civil Court would 
have the effect of staying the progress 
of the proceedings before the Collector. 
Tnere is nothing in the section which is a 
bar to a suit proceeding in the Civil Court. 
The main question, however, which was 
argued before us was whether section 25 
had any application at all to a suit such 
as the present where the plaintiffs 
claim that under the provisions of^section 7 
of the Act the Collector had no power what- 
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ever to partition the lands in question. 
Having regard to the wording of section 
25 which, I think, must be interpreted in 
the light of the preceding sections of Chap¬ 
ter IV, there is, I think, a great deal to be 
said lor the view that section 25 lias no 
application to a suit such as the present, 
but only applies to suits by the class of 
persons referred to in section 23, that is 
t ) say, persons claimitg a right or title 
in or to a parent estate and not to suits 
by persons objecting to any partition at 
all. Cnapter IV begins by st .ting how 
applications for partition shall be made and 
wnat they shall contain. Provision is 
then made for publishing Noli lie itions 
inviting persons interested and claiming 
any proprietary rignt in the estate and ob¬ 
jecting to tne partition to come in and as¬ 
sert tneir claims and objections. Section 22 
gives tne Collector power to reject the 
application for partition, if lie tninVs fit, 
on considering any objection thereto. Bi t 
by section 23, if the objection raises any 
question of right or title or of extent of 
interest as between any applicant and any 
other person claiming to be a proprie¬ 
tor of tne parent estate, then the Co lector 
may hold an enquiry and, if satisfied that 
the applicant is in possession of tne interest 
claimed, he may either direct a partition 
of his interest or postpone proceedings 
for four months. Tne object of the post¬ 
ponement appears from section 24 wnich 
provide^ that at the expiration of four 
months the Collector shall resume the pro¬ 
ceedings unless tne objector or some ether 
person has obtained an order irom a Civil 
Court directing that such proceedings 
be stayed or shows that a suit has been 
instituted before a Ciyii Court to try some 
question of such a nature as to lead '.he 
Collector to tnink that proceedings should 
be stayed pending the trial of the suit. 
Then follows section 25 already referred to. 
It would appear, therefore, having regard 
to the sections which I have referred to, 
that there are strong grounds for holding 
that the words in section 25 which relate 
to suits by persons claiming any right 
or title in or to a parent estate refer back to 
the persons and the relief claimed mention¬ 
ed in section 23 and that section 25 re¬ 
lates only to claims by such persons. In 
toe present case toe claim is not one of 


that nature.^It is a claim by one of th e 
proprietors claiming not a right or title 
in the parent estate but that, there is in 
fact no parent estate because the estate 
had already been partitioned and, there¬ 
fore, that the jurisdiction of the Collector 
to effect a partition no longer exists. This 
appears to be in accordance with the view 
of the Calcutta Hign Court which had to 
consider the question as it arose under the 
previous Partition Act, which for this pur¬ 
pose is practically similar, in the case of 
Ananda Kisliorc Chowdhnry v. Daiji l ha.- 
kurani (1). There is, however, a decision 
of this Court in Badri Naram Singh 
v. Subhkaran Misscr (2) whicn, so far as 

one can gather from tne somewhat meagre 
report of the case, appears to take tne 
view that section 25 of the Act would be 
sufficient in a case like the present to pre¬ 
vent an injunction being granted staying 
the parties from proceeding witr the parti¬ 
tion. It is, however not necessary, in 
my opinion to decide this point because the 
f.*cts necessary to establisn tie appellants 
case have not been proved. Belcre tney 
can establisn tneir contetion that section 
25 applies they must shew that the suit 
was not instituted within four months after 
the order was made by tne Collector 
under section 29. In tne present case, 
as the point was not taken in the Inal 
Court and as there was no issue framed 
about it, it is hardly surprisin 0 that the 
evidence upon this question is somewhat 
meagre. Tne only evidence we have is 
tnat on the 3rd February 19.3 the plaintiff b 
objection under section 7 *as ^missed 
bv tne Collector. Tnen we know tnat on 
the Stn June in the same year the present 
smt wL instituted. There is, however 
notiiing on tne record to snow at wnat 
date it at all, an order was passed by tne 
Collector under section 29. We have been 
asked to assume tnat such an order would 
be passed immediately toe Pontiff s ob 
iectionunder section7 was rejected but tha 
hv no means iollows. There may, for 
aught we know, in toe partition proceedings 
have been objections by otoer pM^on 
and these clearly would have to be dtspo^ 
ed of before any order could be p 

(1) 1 lud. Cas. M9I>C: 7261 i® C. to J. 189. 

£)<* iadi cm/<W 6 T. to J* 4 1 ! 2 h. T- *3* 
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under section 29. In fact, there is no evi¬ 
dence at all as to when the order under 
section 29 was passed. It seems to me, there- 
ore that the defendants' objection fails 
in limine because they ] ave not proved 

the facts upon which such objection could 
be established. 

Ine only other point which was argued 
before us was that the findings of fact 
of the lower Appellate Court were not suffi¬ 
cient to justify the Court in arriving at 
lie conclusion that there had been a pre¬ 
vious partition. It is quite true that no 
formal document showing partition had 
been proved in the case, but I entirely 
agree with the learned District Judge in 
he view lie took that the production of 
such a document is not necessary in order 
to establish a previous partition. Such 
a partition may well be presumed from tl.e 
tacts vvaicli are proved in the case and which. 
3 how that from the year 1870 the proprie¬ 
tors of this estate have been in sej ar/ite 
possession of their pattis and have* been 
separately collecting the rents throughout 
the areas allotted to them from the differ- 
eut tenants, and there are a number of 
documents which apparently take it 
lor granted that the different pro- 

Pr ^ t0r f , ,\ v5 * e ln se Parate possession 
and holding different pattis i n seve¬ 
ralty as representing their respective 
interests in the estate. As stated by the 
learned District Judge, the separate pattis 
have been recognised for so long both by 
the maltks themselves and by the tenants 
that it seems almost certain that there was 
a partition and not merely a mutual arrange¬ 
ment to enjoy ijmali property in the most 
convenient way. The question was whether 
upon these findings the learned District 
Judge was entitled to presume a partition, 
tu my opinion he was so entitled and the 
appellant's contention to the contrary 

V * u \ he resul ? is that the appeal must 
be dismissed with costs. 

Mulliok, J.- —I agree. 


P. D. & M. D. J 


Appeal dismissed. 


P rc $ cu t: Air. Justice Campbell. 

iiieI irm muj. chand-hut chw’d 

through RELU MAT—Decree-Holder 

— 1 ETlTiOtfE* 

, versus 

The Firm Ga a \DA MAI.-kaj.U \jRU. 
through RAM , and another- ' 

r2^° ME , Xr ‘ DliIiT0K - Ri;s ™ N MXT 
Llvtl Procedure Code ( let V ni 

Ord rJ ,0ldiV8 deCrte **“*fH* J again it JJsZ 
not against the 

clusivejy determine, the right, of the parties with 
regard to the personal liability of the j., \ n * 
debtor to satis?,- the decree Z &1 unj 'Suon 
47 of the Civil Procedure Code. A second appeal 
is, therefore, competent against SU1 1, au WQ «! 111 

r.._retit!on, under section 44 of Act IX nf 
1919 , for revision of an order of the Die. 
tnct Judge, Amritsar, dated the 1st August 

! 92 /- affii-micg that 0 f tLe Subordinate 

Judge, Second Class, Amritsar, dated the 
17th March 11,21. 

Mr. Jai Gopal Sethi, for the Petitioner 
Lala Badri Das, R. B. f ond Air. Nanak 
Chand, fer Mr. Sunday Das, for the Re 
sponaent. 

JUDGMENT.— The preliminaiy objection 

is iaken that no revision lies in this case 
since a second appeal would he. The 
objection muol be sustained. 

The facts are these. In execution of a 
decree a warraut of arr es t was issue,) 
against Sant Kam, one of the judgment- 
debtors. Tins warrant was not executed 
and was re-callcd The judgment-debtor 
ptesented an application uncer section 47 
Ovd Procedure Code, that his pel son was 
not liable for the decree. Th e T,rst Court 
held that the decree could uot be executed 

ata . U , lhe J 1 'dgment-debtors who 

are the firm Ganda Mal-Rallia R a m of which 

lcrrpSu™A S ° ae ° f tllC P r °P r ietors. The 
deer encoders appealed, stating their 

appeal to be undei section 47. The lower 
appellate Court held that the d^ee- 
holaers could proceed against the pro¬ 
perty but not against the persons of the 

judgment-debtors. he 

There is no doubt that this order of die 
to wer Appellate Court {a]]s within 

aeowtticn of a deers* I*. —^4.: 
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{2) of the Code of Civil Procedure. It 
conclusively determines the ri^ht of the 
parties vvi li regard to one of the matters 
for determination under section 47, tl at 
is to say. the personal liability c.f the 
judgm°ut-uebtors to satisfy that cecree 

The learned Counsel f~r the pe itioners 
lias asked m e to convert the revision into 
an appeal. One very strong reas* n stands 
in the way of my doing so, namely, that as 
an appeal the petiti 11 won 1. be hopelessly 
out of time and, if it b .d been filed as a 
second appeal, there are no possible 
grounds on which time could hove been 
extendea. The lower Appellate Court sits 
at Amritsar. Its judgmci t was delivered 
on the 1st of Aug st 1921. Tlree days 
only w^re -.spent in o taining copie.—the 
1st to 3m October—and tie pet t’on for 
revision v as u-t presented to this C)urt 
until the 30th of November 1921. The 
only explanation fortm oming Lr the delay 
is that the petitioners were auvisea that 
a revision application was competent; but 
there was no reason why the revision applica¬ 
tion stould hot have 1 een putin in October 
anl they have shown no such diligence as to 
entitle them to what would be a very sub¬ 
stantial concession at the expense of the 
other side. 

The petition fails and is dismissed with 
costs. 

z. k.' Petition dismissed. 


LAHORE HIGH COURT. 
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Present :—Mr. Justice Martineau and 
Mr. Justice Moti Sagar. 
MUHAMMAD KHAN and others— 
Plaintiffs—Appellants £7 

vers us * 

SULTAN A 2 AM and others—' 
Defenda nts—Respondents. 
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r The history of a District attached to a Settle- 
rnent Record does not form part of the Record 
of Rights as it is not one of the documents specified 
in section 31 (2) of the Punjab Eand Revenue Act. 
But it may be presumed that it was compiled 
by or by the direction of the Settlement Officer, 
and is, therefore, a public document within the 
meaning of section 74 of the Evidence Act, provable 
by the production of a certified copy. 

Second appeal fiom the decree of the 
District Judge, Jhar.g, at Sargodha, dated 
the 22nd May 1919, reversing that of the 
Junior Subordinate Judge First Class, 
Jhang, dated the 10th January 1919. 

Mr. Mukand Lai Pun, for the Appel¬ 
lants. 

Dr. Nand Lai, f 0 r the Respondents. 

JUDGMENT. —The plaintiffs in this ease 
sue for pre-emption in respect of a 
sale of land on the ground that they 
are owners in the village in which the 
land is situate. The question in dispute 
is whether the vendee is, as he alleges, 
a collateral of the vendois and has, 
therefore, a superior right of pre-empt ; on. 
The Subordinate Judge gave judgment 
for the plaintiffs, but the District 
Judge on appeal has held that the 
vendee's relationship to the vendors 
has been proved and he has dismissed 
the suit. 

His finding is based mainly on certi¬ 
fied copies (Exhibit D-A. and D-B) of 
entries in a history of the Multan 
District which is attached to the Settle¬ 
ment Record and in second appeal it is 
contended that the copies are inadmis¬ 
sible in evidence, the history in question 
being neither a part of the Record of 
Rights nor a public document. We agree 
in thinking that the history does not 
form part of the Record of Bights, not 
being one of the documents specified in 
section 31 (2) of the Land Revenue 
Act. But we see no reason to doubt 
that the history, laving been placed 
with the Settlement Record, must have 
been compiled by, pr by the direction 
of the Settlement Officer, aud that it is, 
therefore, a public document within 
the meaning of section 74 of the Evidence 
Act, and is provable by the production 
of a certified copy. There appears to be 
no force in the contention that Exhibits 
D-A and D-B are copies of a copy. We 
hold that they are relevant and that 
the decision of the lower Appellate 
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Court, being a finding of Jact and based 
on legal evidence, cannot be contested in 
second appeal. 

The appeal consequents fails and we 
dismiss it with cost*, 
z. K. 

Appeal dismissed. 
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SIND JUDICIAL COMMISSIONER S 

COUET. 

Miscellaneous l\vil Appeal No. s 


Uui Alraui v. I hahur Kunwar, 33 Ind. C,a c . 

b p H: 40 L. 60; 17 Bom. L. R. 1097 and Naro.r.l 

f?. v Jd, t >5 iud. Cas. 37; 15 S. L. R 1* 5t 
followed. 

The lower Court refused to stay the suit under 
section 19 ot the Arbitration Act on the soY 
ground that there was a breach oi warranty ui 
the part ot one of the Contracting parties and 
did not apply its rumd to the question whether 
there was sutlieieut reason why it should not 
be referred in accordance with the submission ; 

Held, that the lower Court had illegally 
assumed jurisdiction, that there was an irregular 
exercise of it and that there was an erroneous 
conclusion of law. [p. k 43, col. i.J 

Appeal against the or u er 01 Mr. Aston, 
Additional Judicial Commissioner, Sjj.</, 
in J. Misc. No. 507 ii 1921, refusing to 
stay Suit No. 1215 of 1921 unuer section 
19 of the Aibitration Act. 


of 1922. 

October 2, 1923. 

Present. Mr. Raymoai, A. J. C., and 
Mr. Rupcaanu BilaTam, A. J. c. 

Messrs. FORBES, FORBES CAMPBELL 
& Co. Ltd.—appellants 

vers us 

VERSIiMAL DEVVANMAL— 

Respondents. 

Arbitration Act {IX of 1899), s. 19 —Slay of 
stul Duty of Court—Discretion hoto lo be exercised 
—Onus —Rejusal to stay suit—Cn it Procedure 
Code {Act Vofig<j 6 ) t s. 115 —literal assumption 
oj revision — Jurisdiction—No other remedy open — 
Interpretation oj s. 1 x5. 

in an application for the stay of a su.t under 
section 19 of the Arbitration Act it is the 
priaia facie duty ot the Court to stay the suit 
and the onus is on the plaintiff to show why lie 
should uot be bound by his agreement to refer 
and that sufficient reason exists why the matter 
should not be so referred. The Court is vested 
with a discretion to stay or uot to stay a suit 
but the discretion must be guided by judicial 
principles, [p. 1042, col. 2.] 

Goverdhandas Viskindas v. Rutnchand Manjiniul, 
47 ind. Cas. 7*3; 12 b. L. K. 41, Abdullah 

tiaroon v. Messrs. E. D. Sassoon 6c Co., 56 Ind. 
Cas. 76; 13 S. h. R-. 201, followed. 

Section 115, Civil Procedure Code, applies to 
jurisdiction alone, the irregular or non-exercise 
of it, or the illegal assumption of it, the section 
is not dixectea against conclusions of law or. 
fact in which the question of jurisdiction is not 
involved, fp. 1043, col. i.J 

Balahrishna Uaayar v. Vasudeva Aiyar, 40 
Ind. Cas. 650; 19 Bom. L. R. 715; 15 A. L. J. 
645; 2 P. L. W. 101; 33 M. L. J. 69; 26 C. L. J. 143; . 
(1917) M* W. N. 626; 40 M. 793; 6 1 ,. W. 501; 22 , 
C. W. N. 50; 11 Bur. L. T. 48; 44 I. A. 261 iP. C.), 
followed. 

Section 115, Civil Procedure Code, should ' 
receive a literal rather than a narrow interpretation 
especially when the applicant has no other 
remedy, [p. 1043, col. 2.J 


.Mr. Dipt ha ud Chavdunuil , for the Appel- 
1 nts. 

Mr. Kara ind as Viskindas, for the Re¬ 

spondents. 

JUDGMENT. 

Eupchand Bilaram, A. J. C.— Though m 
appeal lie* m this case, as held by the 
recent Full Bench Judgme t of this Court, 
it is argued tnat, in tie circumstances of 
this cave, we should exercise our revi- 
sio al juri-d etion and set aside the order 
of the lower Court. Versimal Dewanmul 
had contracted to purchase from Forbes, 
Forbes and Co. 6 cases of cotton em¬ 
broidery according to sample, under an 
indent which contained the usual arbitra¬ 
tion clause. On the arrivcl of the goods 
the purchaser cancelled the contract, as 
the goods did not conform to the sample. 
Correspondence ensued between the parties 
and tne sellers called upon the buyers to 
refer the dispute to arbitration in terms 
of the submission clause in the indent. 
The buyers suggested a survey, though 
by tl eir letter of the 29th July 1921, they 
declined to be bound by the report of 
the surveyors. Two surveyors were ac¬ 
cordingly appointed, one by either party. 
The report of the surveyors was that the 
goods were generally inferior in quality : 
but that the buyer should pay for and 
take delivery of them in terms of the 
contract less an allowance of 20 per •• 
cent, on the invoice value. The sellers 
next called upon the buyers to take 
delivery of the goods in terms of the 
surveyors' report and threatened to sell ' 
them at his risk if delivery was not ,: 
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taken within a specified time. The buyers 
thereupon filed a suit against the sellers 
for a declaration that the contract had 
been rightly cancelled and for an injunc¬ 
tion restraining them from e.forcing it. 
The sellers applied under section 19 of 
the Indian Arbitration Act for a stay of 
the suit. The learned Judge of the Court 
below rejected the application and the 
sellers, Forbes, Forbes and Co., apply to us 
in revision. 

Clause 13 of the indent between the 
parties is as follows: ‘Any dispute arising 

out of this agreement whatever be its 
nature shall unless amicably settled be 
referred to arbitration of two European 
merchants of Kararhi, etc.’ It is not 
disputed as it could not well be that the 
differences between the parties as regards 
the inferiority of the goods tendered is 
one that has arisen out of the agreement 
between the parties. The learned 
Additional Judicial Commissioner appears 
to have proceeded on the basis of 
the illegality of the order passed by 
the surveyors that the buyer was bound 
to take delivery of the goods with an 
allowance of 20 per cent, whereas in his 
view as the goods were not according to 
sample the buyer had the option of 
either accepting or refusing them. And 
the dismissal of the ap lication under 
section 19-of the Indian Arbitration Act 
seems to be based on the ground that, as 
there was a bread of warranty on the 
part of the s-lhr, the buyers were justi¬ 
fied in refusing to accept deli\ery. In 
the first place, this leasoni g is open to 
the obvious objection that the report of 
the surveyors was not binding on the 
parties and the buyer had mide a clear 
stipulation that it would not be binding 
upon him, as a matter of fact the report 
of the surveyors would be merely evidence 
in the case as to the condition of the goods. 
Secondly, the report of the surveyors or 
the fact of the survey did not imply that 
the right to refer the disputes between 
the parties to arbitration had been relin¬ 
quished, and the point for decision befoie 
the learned Judge was whether in terms 
of section 19 India 1 Arbitration Act “there 
was no sufficient reason why the matter 
should not be referred in accordance 
with the submission’* and to this point 


the learned Judge does not seem to have 
applied his mind. Whether the order c f 
the surveyors was legal or illegal, the right 
to refer the disputes to arbitration still 
existed and the arbitrators were the proper 
tribunal to sit in adjudication upon them. 
The parties having agreed that any dispute, 
whatever be its nature, shall be referred 
to a domestic forum of their choice, then 
a prima facie duty is cast upon the Court 
to act upon such an agreement and the 
onus is on the plaintiff to show why he 
should not be bound by the agreement to 
refer to arbitration, and that sufficient 
reason exists why the matter should not 
be so referred. No doubt, the Court is 
vested with a discretion either to stay or 
not to stay a suit but the discretion must 
be guided by judicial principles. As said 
in the case of Goverdhandas Vishindas v. 
Ramchand Manjimal (1): f, The Court 
should exercise its discretion in relusing 
to stay a suit in a sparing and cautious 
manner and should not do so unless it can 
be established that there is good ground 
for apprehending that there will be a 
failure of justice if the reference to 
arbitration is allowed to proceed. ” 
In Abdullah Haroon v. Messrs. E. D . 
Sassoon & Co. (2) it was held that in an 
application for stay it is the prima facie 
duty of the Court to stay the suit and 
the onus is on the plaintiff to show why 
he should not be bound by his agree¬ 
ment to refer. 

Now, considering the language of section 
19 of the Inciiap Arbitration Act, has it 
been established that there was sufficient 
reason why the matter should not be 
referred to arbitration in accordance with 
the agreement between the parties ? The 
only reason advanced by the learned Judge 
is that as the surveyors found that the 
goods were inferior in quality, there was 
a breach of warranty, consequently the 
buyers were not bound by the arbitration 
clause. But the sellers do not admit that 
the goods are inferior in quality; they 
say that the 20 per cent, allowance was 
offered to the buyer in order to help the 
clearance and not on account of any in¬ 
feriority. The dispute, therefore, as to the 

% 

(1) 47 Ind. Caa. 7*31 12 S. E. R. 4*. 

(2) 56 Ind. Cas. 13 S, E. R. soij 
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quality of the goods between the seller 
and buyer strictly fell within the purview 
of the arbitration clause and it was for 
the arbitrators to determ ne whether the 
goods tendered were in accordance with the 
basis sample. 

The question, however, remains whether 
we should interfere ia our revisional juris¬ 
diction with the order complained of. Sec¬ 
tion 115* Civil Procedure Code, is 
certainly not directed against errone¬ 
ous conclusions of law or fact in which 
the question of jurisdiction is not involv¬ 
ed. As observed by the Privy Council 
in Balakrishna Udayar v, Vasudeva Aiyar 

(3) : 'The section applies to jurisdiction 
alone, the irregular or non-exercise oi it, 
or the illegal assumption of it, the section 
is not directed against conclusions of law 
or fact in which the question of jurisdic¬ 
tion is notijinvolved.’ Taking this as the 
standard for our interference in revi¬ 
sion, I am of opinion that the learned 
Judge has illegally assumed jurisdiction 
by refusing to stay a suit on the 
sole ground that the surveyor’s report 
reveals a breach of warranty on the part 
of one of the contracting pai ties. It is 
not merely an erroneous conclusion of law 
but it is an irregular exercise of jurisdic¬ 
tion to refuse to stay a suit on the ground 
mentioned. There .s nothing in the order 
of tne learned Juuge wnicli woulu point 
to sufficient reason having been shown why 
the matter should not be referred to arbi¬ 
tration unless it is implied in the concluding 
part of his order "that the allowance was 
offered as compensation for a breach 
which entitled the buyer to decline to 
accept delivery.” 

By the refusal to stay the suit the 
vendors are practically left without any 
remedy. In Bui Atm t v. Thakur Kunwar 

(4) . it was observed by Batcnelor, J., that 
“ Inasmuch as section 115, Civil Procedure 
Code, is merely an empowering section 
granting certain jurisuiction to the High 


(3) 40 Ind. Cas. 6501 19 Bom. h. R. 715; 15 A; 
I*. J. 645? 2 P. D. W. ioc; 33 M. L. J. 69; 26 C. 
L. J. 143; 19 * 7 ) M. W N. 028; 40 M 793: 6L, 
W. 501; 22 C. W, N. 50; 11 Bur. I*. T. 48; 44 I. 
A. 261 (P. C.), 

(4) 33 Ind. Cas; 358; 40 B. 86; 17- Bom. L. R. 
097. 
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Court and as the use or exercise of that 
jurisdiction wi'l, within the pi escribed 
limits, be regulated by the discretion of 
the High Court, the section ought to 
receive rather a liberal than a narrow 
interpretation.'* In Naraindas v. Jas- 
sotnal ('^) it was held that the powers of 
the High Court under section 115, Civil 
Procedure Code, should receive a liberal 
rather than a narrow interpretation when 
the applicant has no other remedy. 

I would set aside the order of the lower 
Court anu direct Suit No. 1215 of 1921 to 
be stayed. 

In the circumstances of the case, I make 

no order ns to costs. 

Raymond, A. J. C. —I concur. 
p. b. a. Order set aside. 

S. D. 

(5) 65 Ind. Cas. 371 15 S. L. R. 135. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 2436 of 1918. 

April 19, 1923. 

Present — Mr. Justice Abdul Rncot and 

Mr. Jusitce Fforde. 
IBRAHIM- Plaintiff—appellant 

versus 

JIWAN DAS and others—Defendants— 

Respondents. 

Transfer of Property Act ( I V of 1882), s. 53— 
Fraudulent transfer —Intention of transferee — 
Transfer in good faith and for consideration — 
Civil Procedure Code ( Act V 0/1908), O. XX I, 
r. 63— Title suit — Burden of proof. 

The provision contained in section 53 of the 
Transfer of Property Act though not specifically 
applicable to the Punjab, is applicable in principle, 
[p. 1044, col. 2.] 

Lakhmi Narain v. Tara Singh, 6 P. R. 
1901; P. L- R. 1900 p. 513, Chanxpo v. 
Shankar Das, 14 Ind. Cas. 232; 74 P. R. 1912; 
165 P. L. R. 1912; 148 P. W. R. 1912. followed. 

Where a transfer is attacked as having been made 
to defeat and delay creditors, it is the knowledge 
and intention of the transferee which is the deter 
mining factor as to the validity of the transfer. 
If the transferee buys in good faith and for valid 
consideration, his purchase cannot be set aside 
by reason of the transferor having sold the property 
for the express purpose of defeating or delaying 
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h s creditors. In each case it i*> a question of fact 
as to whether or not the transferee has bought 
in good faith an ■ without knowledge of the trans¬ 
feror’s ohje-.r for selling. [p. 1045, col. 2.] 

Bhag't.ant Appaji v. Kedari Kaihinath, 25 B. 
202; 2 Bouj. T,. R. 086, relied on. 

A person who claims property which has been 
attached in pursuance of an execution decree, 
must in a suit brought under r. 63 of O. XXI 
of the Civ 1 Procedure Code give prima fa^ie evi¬ 
dence of the genuineness of the document of sale 
and once he has showr a prima fa^ie title the onus 
is shifted to the judgment-creditor to prove that 
the trans er was fraudulent and unrea . [p. 1045, 
«ol. 1.] 

Nannhi Jan v. Bhuri, 30 A. 321; 5 A. lo J- 
601; A. W. N. (1908) 125, reled on. 

Second appeal from a decree of the 
District Judge, Mianwali, dated the 26th 
Ju;ie 191^, reversing that of the Mausif, 
First Class, Mianwali, dated the 28th 
April 1916. 

Mi. Ghulatn Rasul and Lala Mul Chcind, 
R. S., foi the Appellant. 

Messrs. Nanak Chand Chopra and B. A. 
Coopir, for the Respondents. 

JUDGMENT.—The circumstances out of 
which this appeal ha* arisen are briefly 
as follows :— 

In April 1914 one Hakim sold 1245 
kanals, 12 mat las of land to his son 
Ibrahim, the present appellant. In July- 
1914 Jiwan Das, Ay a Ram and Handa 
Ram, certain creditors of Hakim, obtained 
a decree against him for payment of 
the sums due, and in execution of this 
decree they attached the land which 
had been sold. The vendee thereupon 

filed objections to the attachment, which 
were disallowed by the Executing Court. 
The vendee then brought the present 
suit for a declaration that the land in 
question was not liable to attachment 
and sale under the decree. In other 
words, he claimed that the property- 
in the land duly passed to him by virtue 
of the sale to him by Hakim. 

The execution creditors, on the other 
hand, contended that the sale was a fraudu¬ 
lent and colourable transaction intended 
to defeat the execution of the decree 
and, therefore, voidable at their option 
under section 53 of the Transfer of Prop¬ 
erty Act, 1882. 

Counsel for the vendee, the appellant 
in the present appeal, urges, firstly, that 
the Transfer of Property Act dots not 

apply t 0 the Punjab* and, secondly, that 


even if it does, the transaction was a 
genuine one, made for valuable con-' 
si deration and without knowledge on his 
part of any fraudulent intent on the' 
part of the vendor, and, tberei ore, cannot 
be impeached. So far as the first conten¬ 
tion is concerned, it is clearly unsustain¬ 
able. It has been held in Lxklimi Narain 
v. Tara Singh (1) and in Champ* 
v. Shankar Das (2) that the Act, though 
not specifically applied to the Punjab, 
is applicable in principle, and with this 
view we are in entire accord. 

As to the second contention, the onus 
of proving the genuineness of the sale 
was placed by the Court of first instance 
upon the vendee, and on the trial of 

this issue the Coin t found in favour of 
the vendee, holding that the sale wa- madd 
ingcodf.itb. 

On appeal to the District Judge the 
latter was of opinion that the onus of 
proving tnat the sale was -collusive and 
fictitious lay upon those who allege^ fraud, 
that is, upon tne present respondents 
and he found as a fact that the sale 
was not fraudulent or collusive, and Wk 
further held that the consideration was 
not inadequate. > 

On appeal to the High Court, Broad¬ 
way, J., was of opinion that the onus of 
proving nis title to the lana lay in the 
first instance on tne vendee, ana he there¬ 
upon allowed tne appeal, set asiae the 
decree in favour of the present appel¬ 
lant, and remanded the case to the lower 
Appellate Court tor a fresh decision on 
the merits, with a direction to the Count 
to deal with the case with due regard to 
the observations which he hod made in 
regard to this question of onus. 

On the matter again coming before the 
lower Appellate Louxt a different District 

Judge to the one who first heard the 
appeal was sitting, and he ordered that 
a commission be issued to have the land 
valued with a view to ascertaining tfae 
adequacy of the consideration for the 
sale. 

When the matter once more came 
before him the learned District Judge 

held that the b<ma fid* nature of the sale 

• • 

(1) 6 *P. R. xgoij P. If. R. 1900, p. i* 3 j 

\z) 14 Ind. Ca*. 23a! 74 * 6 8 

If, R; 1013 ) X4I Pi Wi R; toiai 
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bad not been established, and, accepting 
the appeal, lie dismissed the suit. 

It is true that the onus of proving 
title to ti e property sold lay in the 
first instance upon the vendee. This has 
been established by a number of decisions, 
amongst others the case of Na mi hi Jan 
v. Bhuri (3) referred to bv Broadway, J. 
But all that this case decided 
was that a person who claims land 
which has been attached in pursuance 
of an execution decree, must in a suit 
brought under section 283 of the Civil 
Procedure Code (corresponding to O. 
xxr, r. 6a of the present Code) give 
prima facie evidence of the genuineness 
of the document of sale. This onus, 
as Broadway, J., points out in his judg¬ 
ment, has been found by the CouTt of 
first instance, to have been satisfactorily 
discharged by the vendee in the present 
case. The claimant to the land having 
shown a prima facie title, the onus was 
then shifted to the - execulion creditors 
to prove that the transfer was fraudulent 
and unreal. This they failed to do. accord¬ 
ing to the finding of the lower Appellate 
Court when the case fiist came 1 efore 
it on appeal. 

- The matter at that time stoo.l as fol¬ 
lows :—The Court of the first instance 
had found that the transferee lad 
established a prima facie claim to the 
land. On appeal tl e lower Appellate 
Court had found that the onus o ( prov¬ 
ing fraud la> upon those who alleged 
it, anl that not only had this onus not 
been discharged, but that in fart tie 
sale was not fraudulent or collusive. 

It appears to ns that those findings 
of the lower Appeliale Court as to the 
genuineness of the transier were not 
open to challenge on second appeal. The 
onus of proof does not appear to us to 
have been wrongly placed in either Court, 
and even if it had been, as tie issues were 
I tolly tried ou f , and no objection a ppe rs to 
have been raised by the.defendants to the 
form of those issues, ft is doubtful if the 
irregularity, if there were one, could be 
regarded as laving in a §v wav prejudic¬ 
ed them. As the matter now comes be¬ 
fore us, however, we have to deal with 

( 3 ) 3 ° A. 3«t t 5 A. I*. J. 6ojj A. W. N. (1908) 
125. 


0 finding of the lower Appellate Court 
dfsmissi.it* the suit on the grounds : (1) 
tl at “even if the transferee was unaware 
of the debt- due bv' the transferor the 
creditors coaid object to the sale as 
made with, a knowledge that it would 
delay or defeat their claim '* Having 
arrived at this conclusion the* learned 
District Judge forms the opinion that 
the bona fide nab-re of the claim had 
not been established. 

We are unable to agree with the 

expression of law which is involve! in 
this fin ling, and upon which the judg¬ 
ment of the lower Appellate Court is 
based. 

It has been held in Bhagwani Appaji 
v. Kedan Kashina/h (4). where the 

low on the sibject was exhaustive¬ 
ly reviewed, that a sale was valid 

although made with the object of 

defeating the anticipated attachment of 
a judgment-creditor. It is quite clear 
from this and many other decisions of 
the Courts in Inlia sine? the passing of 
the Transfer of Property Act, that a 
transfer of property though, made with 
the deliberate object of avoiding the 
payment of just debts, is not in itself a 
good ground for setting aside the 
transaction. 

The knowledge and intention of the 
transferee are the determining factors 
in these cases. If the transferee buys 
in good faith and for valid considera¬ 
tion hi*> purchase cannot be set aside by 
reason of the transferor having sold the 
property for the express purpose of 
defeating or delaying Ir's creditors. In 
each case it is a question of fact as to 
whether or not the transferee 1 as bought 
in good faith and wit! out knowledge of 
the tr insferor’s object for selling: It is 
true that relationship of father and son, 
as vendor and purchaser respectively, is an 
important elemenl to be considered. Such 
a relationship must necessarily throw a 
certain amount of suspicion upon a 
sale of this kind, but such suspicion c~e, 
of course, be dispelled by the presence of 
other circumstances, and of these the 
most important is the fact that a valid 


14 ) < 25 B* 202: 2 Bom., Li 986. 
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consideration has passed, and the trans¬ 
feree has gone into actual possession of 
the property. In the present case there 
has admittedly been valid consideration 
for the sale. It has not been found, nor, 
in our opinion, could it be found, that 
the consideration was grossly inadequate 
so as to raise a presumption of intent 
to defraua creditors within the meaning 
of the second part of section 53 of the 
Transfer of Property Act, 

Moreover, it has been held by the 
Court of first instance, and the finding 
has not been dissented from by the 
lower Appellate Court, that the trans¬ 
feree has in fact purchaced in good 
faith. We hold, therefore, that, on the 
true construction of section 53 of the 
Transfer of Property Act as applied to 
the admitted facts of this case, the sale 
cannot be set aside in favour of the 
j udgment-creditors. 

We accordingly accept the appeal and 
reversing the finding of the lower Appel¬ 
late Court restore that of the Court of 
first instance with costs throughout. 

Z. K. 

Appeal accepted. 


PATNA HIGH COURT. 

Appeal from Appellate Decree No. 1226 

of 1921. 

August 8, 1923. 

Present:— Mr. Justice Das and 
Mr. Justice Kvlwant Sahay. 

Babu KuivDlP SAHAY and others— 

D efend ants—Appellants 

versus 

Babu RAJ KUMAR SINGH— Plaintiff 
and GURSAHAY SINGH and others— 
Defendants—Respondents. 

Bengal Estates Partition Act ( V of 1897), $s. 
7, 22, 23, 25, application of—Partition proceed¬ 

ings—Suit raising objection to proceedings, main¬ 
tainability of. > 

The suit contemplated by section 25 of the 
Bengal Estates Partition Act is a suit raising a 
question A referred to in section 23 of the Act and 
not a question under section 22 of the Act; 


U923 

Hence a suit which does not raise any question 
of right or title or of extent of interest of the 
plaint £F but raises an objection to the proceeding 
of the partition proceedings, before the Collector 
is not affected by section 25 of the Act. 
[p. 1047, col. 2.] 

Badri Narain Singh v. Subhkaran Misser, 
61 Ind. Cas. 90; 6 P. L. J. 41; 2 P. L. T. 130, 
overruled. 

Appeal from a decision of the Official ing 
District Judge, Patna, dated the 6th June 
192J confirming the decision of the Sub¬ 
ordinate Judge, Second Court, Patna, 
dated the 17th June 1920. 

Mr. P. N. Stnha, for the Appellant. 

Messrs. L. N. Smha and S. Dayal, 
for the Respondents. 

JUDGMENT. 

Knlwant Sahay, J. —This is an appeal 
by the defendants against the decree of 
the Officiating District Judge of Patnr, 
confirming a decree of the Subordinate 
Judge and decreeing the plaintiff’s suit 
for a declaration th«t certain partition 
proceedings commenced by the Collector 
on the application of the defendants were 
bad in law as opposed to the provisions of 
section 7 of the Estales Partition Act, 
and for an injunction restraining the de¬ 
fendants from proceeding with the parti¬ 
tion proceedings before the Collector. The 
facts are shortly these: The plaintiffs and 
the defendants are co-sharer proprietors 
of Estate Eachmipur Tapey Mekra, Par- 
gana Gayaspur, bearing Touzl No. 8267. 
On the 17th February 1917 the defendants 
filed an application before the Collector 
for partition of this estate under the Estates 
Partition Act and notices provided by 
section 21 of tie Estates Partition Act 
were issued, whereupon tie plaintiffs raised 
an objection to the partition on the ground 
that the est te h d been previously parti¬ 
tioned and each co-sharer was in possession 
of separate lands held in severalty as re¬ 
presenting his interest in the estate and, 
therefore, no partilion could be made. This 
objection was disallowed by the Collector 
and on the 12th August 1917 the Collector 
recorded proceedings under section 29 
of the Esta.tes Partition Act. The plaint¬ 
iffs pieferred an apperl before the Com¬ 
missioner w) o dismissed the appeal by 
i.is ordei dated the 32nd November 1917 
and ordered the partition to proceed. 4he 
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plaintiffs thereupon brough the present 
suit for a declaration os slated above. 

The defendants appeared and objected 
that, having regard to the provisions of 
section 25 of the Estates Partition Ac', 
the present suit was not maintainable and 
they also alleged hat there was no private 
partition as alleged by the plaintiffs and, 
therefore, there was no bar to the parti¬ 
tion proceedings before the Collector. Both 
the Courts below have held that there was 
a private partition as contemplated by 
section 7 of the Estates Partition Act 
and that, therefore, the partition before 
the Collector could not proceed. They 
have also held that section 25 of the Estates 
Partition Act does not bar the present suit. 
The defendants prefer this second appeal 
and they contend that, having regard 
to the provisions of section 25 read with 
section 7, the suit was barred. Now, section 
25 of the Estates Partition Act provides 
that no suit instituted in a Civil Couit 
after the lapse of four months after the 
Collector has made a direction under clause 
(a) or clause (b) of section 23, or recorded 
a proceeding under section 29 by any 
person claiming any right or title in or 
to a parent estate, shall avail to affect 
or stay the progress of any proceedings 
which may have been taken under this 
Act for the partition of the estate. In 
order to understand the nature of the suit 
referred to in section 25 of the Estates 
Partition Act, it is necessary to refer to 
sections 22 and 23. After the notice 
is issued by the Collector under section 
zi, it is provided by section 22 that if any 
person claiming a proprietary right as 
provided in section 21 states an ob¬ 
jection to the partition on or before 
the day specified in the Notification 
published under section 21, or at any 
subsequent time, if it shall then seem 
fit to the Collector to admit such objection 
and the Collector, on consideration of the 
objection, is of opinion that th re is good 
and sufficient reason for rejecting the appli¬ 
cation, he may reject the same, and if 
he does so, shall record the grounds of 
such rejection. This section 22 contem¬ 
plates an objection to the partition pro¬ 
ceedings before the Collector on general 
grounds and one of those grounds may 
be the ground contemplated by section 7 


of the Estates Partition Act. ffhen. sec¬ 
tion 23 says that if any such objection 
raises any question of right or title or of 
extent of interest as between any applicant 
and any other person c aiming to be a pro¬ 
prietor of the parent estate and if it ap¬ 
pears to the Collector that such question 
has not been already determined by 
a Court of competent jurisdiction, the 
Collector may hold such inquiry into the 
• — as he may deem necessary, and, 

if he be satisfied that the applicant is in 
possession of the extent of the interest 

for the separation of which lie has applied, 

may, instead of rejecting the applica¬ 
tion as provided in section 22 (n) t direct 
that the partition proceedings shall pro¬ 
ceed for the purpose of forming and assign¬ 
ing to the applicant a separate estate'in 
accordance with the extent of interest 
claimed by him in the parent estate, or 
(&) direct that such proceedings fce post¬ 
poned for four months. 

. N °w the objection contemplated by sec¬ 
tion 23 relates to a question of right cr 
1 itle or extent of interest as between 
any 'applicant and any other person 
claiming to be a proprietor of the estate. 
Section 25 says that no suit instituted 
by «.ny person claiming any right or 
title in or to a parent estate, shall avail 
to affect or stay the progress of any pro¬ 
ceeding which may have teen taken under 
this Act for the partition of the estate 
if such suit is brought after the lapse otfour 
months after the Collector has mide an 
order under section 23 or recorded a pro¬ 
ceeding under section 29. To my mind 
the suit contemplated by section 25 is 
a suit raising a question referred to in 
section 23 of the Estates Partition Act 
and not a question under section 22 of ihe 
Act. Iam, therefore, of opinion thrt the 
present suit wl-icli does net raise any ques¬ 
tion of right or title or of extent of interest 
of the plaintiffs but raises an objection 
to the proceeding of the partition proceed¬ 
ings before the Collector is not affected 
by section 25 of the Act. This question 
has been considered in a very recent judg¬ 
ment of the Hon’ble the Chief Justice in 
Tetters Patent Appeal. No. 91 of 1920 
[Narsingh Thakur v. Bishunpergash Singh 
(1)] which was delivered on the 3rd August 
(1) 75 lad. C zs. 1036* 4 P. 1. T. 629. 
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1923 and the point has been elaborately 
discussed by his Lordship the Chief Justice 
and he has come to the conclusion that a 
suit like the one is not barred by section 25. 
The first objection taken by the learned 
Vakil for the appellants must, therefore, 

be overruled. 

It has next been argued that there is 
no finding that there has been a previous 
private partition representing the interest 
of the different proprietors as contemplated 
by section 7 of the Estates Partition Act. 
The learned District Judge in 1 is 
judgment expressly states that this point 
was token before him on behalf of the de¬ 
fendants and lie comes to the conclusion 
that the partition as proved by the plaint¬ 
iffs in the present case is a partition as 
contemplated by section 7 of the Act. 
This finding is a finding of fact which is 
conclusive in second appeal. This objec¬ 
tion, therefore, cannot be entertained. 

The result is that this appeal must be 
dismissed with costs. 

Das, J .—I agree. Ti e decision of my 
Lord the Chief Justice in 11 e case to wl ich 
my learned brother has referred is so clear 
and convincing that I have come to the 
conclusion that the view presented by me 
in Badri Naram Singh v. Suhh- 
karan Misser (2) can no longer be main¬ 
tained. It is quite true that the ques¬ 
tion was not argued in t] e form in which 
it has been argued before us to-day but 
it must be conceded that if, as I tl ink, 
the point has been correctly decided by 
my Lord the Chief Justice in the case to 
which my learned brother has referred, 
the appeal in Badri Ndrain S'itgh v. 
Subhkaran Misser (1) should have succeeded 
and not failed. 

p. D. & N. H. Appeal dismissed. 


(2) 61 Ind. Cas. 90; 6 P. L. J. 41; 2 P. L. T. 

t 30; 
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LAHORE HIGH COURT. 


First Civil ArrrAL No. op 1919. 

May 8. 1923. 

Present :—Mr. Just-'ce MotiSagar and 
Mr. Justice Martfneau. 

NANAE CHAND and others— 

Plaintiffs--Appellants 

versus 


K. B. Mir MUHAMMAD ' KHAN and 


others—Defendants—Respondents. 

Limitation Act (IX of 1908), Sch. T, Art. 132 
— Mortgage—Agreement to pay by instalment 5 
— Default — Limitation—Civil Procedure Cod* 
(Act V of 1908), s. 11, 0 . V 11 , r. 6 — Res judicata 
—Benamidar— Beneficial owner, whether affected 
— Pleadings — Limitation, ground of exemption 
from, not specified in plaint, effect of—Admission 
of Counsel on point of law, whether binding on party. 

A mortgage deed provided for re-payment of 
the mortgage-money' and interest by monthly 
instalments. It was also agreed that default 
in payment of each instalment should constitute 
a separate cause of action. Default having been 
made in payment of the instalments, the mort¬ 
gagee sued to recover the amount of the instal¬ 
ments and interest : 

Held, (r) that the suit was governed by Art. 
132 of Schedule I to the Limitation Act and that 
limitation in respect of each instalment began to 
run from the date of default in respect of that 
instalment; [p. 1052, col. 2.] 

(2) that the mere forbearance of the mortgagee 
to sue for the recovery of the amount of the in¬ 
stalments in respect of which default had been 
made did not amount to waiver and did not stop 
limitation from running, (p. 1052, col. 2.1 

In a proceeding by cr against a benamidar the 
person beneficially entitled is fully affected by the 
rules of res judicata, [p 1051, col. 1.] 

Gur Narayan v. Sheo Lai Singh, 49 Ind. Cas. 

1; 46 C. 566; 17 A. L. J. 66; 36 M. L. J. 68; 9 L. 
W. 335; 23 C. W. N. 521: I u. P. L. R. (P. c.) 

1; 12 Bur. L. T. 122: 46 I. A. 1 (P. C.), relied on. 

When a suit, as laid in the plaint, is prima facie 
barred by limitation, the plaintiff must state in 
the plaint the ground upon which exemption from 
the Law of Limitation is claimed, and where no 
such ground is stated the plaintiff cannot be subse¬ 
quently allowed to set up and prove such a 

ground, [p. 1052, cot i,l 

An admission made by a party's Counsel on a 
point of law' is not binding on the party, and if the 
opposite party has not been prejudiced by such 
an admission, there is no provision of law to pre¬ 
vent the party on whose behalf the admission was 
made from taking the point in appeal, 
[p. 1050, col. 2.] # . - 

First Appeal fro m a d eci ion of the Ser. lor 
Sub -Judge, Simla, dale l the 16th December 
1918. 

Bakhshi Tek Cliand, for the Appellants. 
Lala Badri Das, R* B., and Mr. 

ObedtlUah, for the Respondents. 

JUDGMENT.— This • is . an appeal 
from a decision of the Senior Sub* 
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Judge of Simla. dated the 76th 
December 1918, dismissing the plaint¬ 
iff s suit for Rs. 12,500 principal and interest 
alleged to be due on a mortgage-deed dated 
the 7th of October 1899. The material 
facts are shortly these:— 

One Mrs. Gomes owned, among other prop¬ 
erties, a dwelling ho’ se at Simla known 
by the name of Ayrcliffe. By a Will dated 
the 15th of October 1879 s he bequeathed 
a life-interest in this house to her husband 
Mr. Gomes and an absolute interest after 
his deat]i to her sister Mrs. Kliznbeth Moses. 
On the 4th of November 1887 Mrs. Moses 
made a Will under which she bequeathed 
the whole of her real and personal eslate 
absolutely to her two daughters Charlotte 
Isabella Elliott and Mary Groce Eliott 
in equal shares. It appears that Mr. Jones, 
the husband A one of ti e daughters, was 
indebted to a large extent to the present 
pla intiffs who were pressing him f it pay¬ 
ment. In order to discharge this liability 
Mrs. J mes, his wife, executed on the 7U1 
October 1890 a mortgage of her reversionary 
interest in Ayrcliffe estate for Rs. 4,000 
in favour of the plaintiffs. The consider¬ 
ation for this mortgage was made up as 
stated by the plaintiffs in a prior litigation 
of the sum ,.f Rs. 3,252-3 due from Mr. Jones 
on previous hahi accounts and a sum of 
Rs* 743**3 alleged to have been paid in cash 
tfn the date the mortgage-deed was executed. 
The mortgage carried interest at Rs. 18 
per cent, per annum and it was stipulated 
that repiyments would be made by month¬ 
ly instalments of Rs. 20 plus interest 
with, a further stipulation that the entire 
advance with interest would be re-paid 
within ten years from the date of the mort¬ 
gage. On the 21st January 1916 Mrs. Jones 
sold to defendant No. t, Mir Muhammad 
Khan, her reversionary interest in this 
property. On the 31st May 1918 the plaint¬ 
iffs brought this suit for the recovery of 
Rs. 3,252-3 principal minus Rs. 40 alleged 
♦ 0 have been re-paid by the defendant and 
Rs. 9,287-13 interest from 18th March 1902 
to date of suit total Rs. 12,500 impleading 
both Mir Muhammad Khan and Mrs. Jones 
as defendants to the suit. 

The defendants resisted the suit on a 
variety of grounds, but their main conten¬ 
tions were:— (1) that it was barred by limi¬ 
tation, (2) that the deed was executed under 


undue Influence and, (3) that the mortgage 
WcS void for w. nt of consider, lien. 
The plaintiff's case, on the of her 1 and, was 

fh.it tl e pleas as to she non¬ 
receipt of consideration and as to 
the exercise of undue influence were 
barred by the rule of res judicata in¬ 
asmuch as it had been decided in a pre- 
v,ons litigation between the same parties 
that ll.e mortgage was good and valid to 
the extent of Rs. 3,252 which was exactly 
the amount claimed as princip* 1 in the pre¬ 
sent suit. 

I lie I riil Court f >und that undue in¬ 
fluence on the part of plaintiffs had uoc been 
established; that the principal sum claimed 
< of Rs. 1.672-3 only was within limi- 
tati-.n, and that ti e pleas as to the non-re- 
ciept oi consideraten and the exercise of 
undue influence were net barred by res 
pi die a a. On the merits, the learned 
Serifr Subordinate Judge found that it 
had not been proved that the mortgage 
was for consideration and as a result of this 
finding dismissed the plaintiff’s suit in its 

entirety. 

Against this decision tie plantiffs have 
preferred this first appeal to this Court 
through Bakbshi Tek Cl and a.ud we have 
heard Mr. Badri Das on behalf of the re- 
P'jiidents. 

The first contention raised by Bakbshi 
Tek Chand is, that the findine of the Court 
below on the question of res judicata is er¬ 
roneous and that it should have teen found 
that the pleas of the defendants with re¬ 
gard to the non-receipt of consideration and 
the exercrie of undue influence w^ere b< ried 
by seclion n of the Civil Procedure Code. 

In order to properly understand this con¬ 
tention it is necessary 1ha f a reference 
should be m ade to the history of the previous 
litigation between the parties. It appears 
that Mr. Jones dealt al the shop of the 
plaintiffs and also had money dealings with 
them. On the 17th October 1899 a 
sum of Rs. 3,252-3 was due on these 
accounts. On that day Rs. 747-13 are 
alleged to hove been paid in cash and a 
mortgage-deed of her reversionary interest 
in Ayrcliffe estate executed by Mrs. Jones 
in favour of the plaintiffs. Interest on this 
mortgage was regularly paid for some time, 
but in May 1901 Mr. and Mrs, Jones [executed 
a pro*note'f or Rs. 3 60 for six months arrears 
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of interest. Of this sum Rs. 240 were paid 
oft leaving Rs. 120. Interest w^s then 
again paid regularly for Sv-me time and then 
a pre-note for Rs. 420 was executed, the 
consideration for which was made up as 
follows:— 

Rs. T2o balance due on the pro-note 
of May 1901. 

Rs. 300 fer interest on the mortgage- 
deed f^r five months October, Nov¬ 
ember and December 1901, and Janu¬ 
ary and February 1902. 

This pro-note was executed in favour of 
one Devi Saran, who is said to hive been a 
benamidar for the plaintiffs. On the 9th 
November 1910, Devi Saran brought 
a suit against Mrs. Jones for Rs. 1,087-4-3 
principal and interest on the basis of this 
pro-note. In that suit it was plea ded by the 
defendant that the pro-note was without 
consideration; that the whole trans¬ 
action Wc s vitiated by undue influence, 
and that the debtor Mr. Jones, had 
been over-reached by the plaintiffs 
who had manipulated the accounts 
and had made overcharges and had charged 
exorbitant interest. It was found in that 
case by the Trial Court that the consider¬ 
ation given to Mr. Jones for the mortgage 
was considerably less than Rs. 4,000, that 
Mrs. Jones had received nothing and thst 
she had been forced to execute the mort¬ 
gage under duress and that, therefore, it 
was bad for want of valid consideration. 
It was further found that the pro-note 
itself was bad inasmuch as the consideration 
alleged therein was not due. On appeal 
the learned Divisional Judge concirred 
in the finding of the Trial Court and held 
that the plaintiff in that suit had failed to 
establish a valid mortgage in favour of the 
present plaintiffs. There was a second 
appeal from this decision to the Chief Court 
and it was held by the learned Judges in 
their order dated the 24th May 1915 
that the finding of the Courts below on 
the question of the validity of the mortgage 
wa s erroneous, and that the onus ot prov¬ 
ing want of consideration lay on the mort¬ 
gagor, which had not been fully discharged. 
They found that, e'cept for the sum of 
Rs # ^47-13,which did not appear to ha ve pass¬ 
ed, there was no reason to suppose that the 
mortgage was not for consideration. Tl.e 
mortgage was accord ingly held good to tLe 

extent of Rs. 3*353-3* As to undue influence 


the finding was in favour of the presen 
plaintiffs and it was held that no undue in 
fluence had been proved, lhe argument 
of Bakshi lek Chand is, that the 
question of the validity of the mortgage 
was directly and substantially in issue in the 
previous case, and that as the parties in the 
two suits are the same, the findings f.rrived 
at in the previous suit as to want of consider¬ 
ation and exercise of undue influence operate 
as res judicata in the present suit. Mr. 
Badri Das, on lhe other hand, points out 
that the plea of res judicata was given 
up by the appellants in the Court below, 
nor has it been taken by them in the 
grounds of appeal to this Court and he con¬ 
sequently argues that they should not be 
allowed to raise this point in arguments. 

We do not think there is any force in 
this contention. The point had been dis¬ 
tinctly raised by the plaintiffs in their plead¬ 
ings and an issue framed thereon. The 
case was then adjourned to a particular 
date for the evidence of the parties. On 
that date the Counsel of the parties appeared 
and stated that they did not want to pro¬ 
duce any evidence on this issue and on 
certain other issues with which we are not 
concerned in the present appeal. At the 
time of arguments in the low^er Court, 
plaintiffs' Counsel stated th; t the points 
w re not barred by the rule of res judicata 
by reason of the first judgment and asked 
the Court to re-decide the issues as to the 
passing of the consideration and as to the 
validity of the mortgage in question. We 
do not think that an admission made by the 
plaintiffs’ Counsel on a point of law can in 
any way b indthem and if the opposite party 
has not in any way been prejudiced by such 
an admission there is nu provision of law 
under *nich tl.e plaintiffs can be pre¬ 
vented from taking up this point in argu¬ 
ments with the permission of the Court 
even if it has not been U ken in the grounds 
of appeal. The defendants were given full 
apporUinity to produce any evidence they 
liked upon tl is issue in the Court below 
and they not having availed themselves 
of this opportunity cannot now have any 
cause for grievance. In our opinion the 
point goes to the root of the case and we 
do not see any reason why the plaintiffs 
should not be allowed-to take it up now in 

arguments. . . 
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The only points to be considered in this 
connection are (1) whether the parties in 
the previous case were the same as in the 
present case, and (2) whether the point was 
directly and substantially in issue in the 
previous case. On the first question we 
have no hesitation in holding that the par¬ 
ties in the two cases are the same, and 4 h?t 
Devi Saran in whose name the pro-note for 
Rs. 420 was executed and who instituted 
the previous suit was a bei*amidar for the 
plaintiffs. Cli.u dr ; Mai, one of the ph intiffs, 
was examined as a witness in the previous 
case and stated that Devi Saran was due 
nothing, that it was his (Chaudri Mai's; 
money, and that the pro-note was written 
in his name because he fChoudhri Mai) 
was going awoy and he (Devi Saran) cculd 
recover in his absence. The defendant 
Mrs. Jones did not deny tin's fact in the pre¬ 
vious suit and it was all along taken for 
granted by every one that the real plainl iffs in 
the previous case were the present plaintiffs 
and not Devi Saran. The learned Judges 
Of the Chief Court also observed in their 
judgment that they noted that he (Chaudh- 
ri Mai) was the real plaintiff though Devi 
Saran in whose favour the pro-note stood 
was the nominal plaintiff. In order to find 
out whether the pro-note was or was not 
for consideration, the Court went into the 
previous accounts of the present plaintiffs 
and held that the pro-note had been exe¬ 
cuted on account of certain monies due on 
the mortgage executed in favour of the 
plaintiffs by the defendant Mrs. Jones. 
There is nothing on the record to show 
that Devi Saran wis in any way personal¬ 
ly interested in the pro-note and we tlink 
that it has been sufficiently establisl ed 
that the real benefici< ries of the pre-note 
were the present plaintiffs who, for the pur¬ 
poses of section 11 of the Civil Procedure 
Code, must be held bcund by the findings 
arrived at in the previous suit. It was 
held by their Lordships of the Privy Council 
in the case Gur Narayan v. Sheo Lai Singh 
fi), that in a proceeding by or against the 
benamidar the person beneficially entitled 
is fully affected by the rules of res judicata. 


(1) 49 Ind. Cas. 1; 46 C. 566; 17 A. L. J. 66; 
36 M. I,. J. 68; 9 L. W. 335 ; 2 3 C. W. N. 521 j 1 U. 
P. L. R. (P. C.) 1; 12 Bur. L. T. 122; 46 I. A. 1 
(P • C,). 


If Devi Saran was a benamidar for the 
present plaintiffs in the previous case and 
the present plaintiffs are bound by any 
findings arrived at in that suit, there' is no 
reason why the defendant Mrs. Jones, who 
was also a party to the previous suit, should 
not be held equally bound by those findings 
We hold that the present plaintiffs were 
parties to the previous case and that tl ere 
is no substance in the defendant:.’conten¬ 
tion that as the previous suit on the pro¬ 
note could not be maintained in their 0 \\ u 
names, the findings arrived at in that suit 
are not binding upon the parties. 


As to tne second question there can be 
no doubt whetever that the question now 
at issue between the parties was directly 
and substantially i n issue in the previous 
case. The pro-note was executed on account 
of interest due on the mortgage now in ques¬ 
tion and the suit on the pro-note could not 
have been decreed unless the mortgage was 
found to be a valid mortgage. I n order 
to determine the validity of the consider¬ 
ation for the pro-note it was necessary for 
the Court in the previous suit to determine 
the validity of the mortgage. Both the 
Courts below dismissed the suit because 
they found that the mortgage was not 
valid . The Chief Court decreed the suit 
in part because it was found that the mort¬ 
gage was valid to the extent of Rs. 3,252-3. 
It is, therefore, clear that the * ques¬ 
tion of the validity of the mortgage was 
d-rectly and substantially in issue in the pre¬ 
vious case, and the finding that n o undue 
influence had been established and that 
the consideration to tlie extent of Rs. 3,252-3 
was proved operates as res judicata i n the 
present suit. It is argued by Mr. Badri 
Das that the only point at issue in the pre¬ 
vious case was whether the pro-not e was 
or was not for valid consideration and that 
in order to determine this point it was not 
at all necessary to determine the question 
of the validity of the mortgage. We 
are unable to accede to this contention. 
Under the mortgage-deed Mrs. Jones had 
incurred no personal liability. Under the 

pro-note she had become personally liable 

for the payment of Rs. 420 and interest 
The question before the Court was what 
was the consideration for the pro-note for 
which Mrs. Jones had become personally 
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liable. It was found thnt tlie considera¬ 
tion was the overdue interest on the mort¬ 
gage-deed executed by Mrs. Jones which 
had not been paid by her in accordance 
with the terms of her contract. To find 
whether this was or was not a valid con¬ 
sideration for the pro-note it was absolutely 
necessary that a finding as to the validity 
of the mortgage on which the interest was 
claimed to be overdue should be arrived at. 
We. therefore, hold that the question of the 
validity of the mortgage was a question 
directly and substantially in issue between 
the parties in the prewons case and that this 
question is now res judicata between them. 

The next quest ; on for consideration is 
that of limitation. It is argued by Bakhshi 
Tek Chand that on the terms of the mort¬ 
gage-deed the whole suit is within time 
and that in anV case limitation is saved 
by certain acknowledgements of liability 
made by the defendant Mrs. Jones in 1901 
and 1Q04. Mr. p adrt Das, on the other hand, 
contends that the suit as laid in the plaint 
was prima barred by h'nrtati on andthat 

under O. VTI, r. 6, C : viJ Procedure 
Code, the pontiffs were bound to show in 
the plaint the ground upon which the 
exemption from the Daw of I/mitation 
was claimed. We think there is force in 
this contention. There is no reference 
in the pfofot to the alleged acknowledg¬ 
ments of liability by the defendant so as 

to make section 19 applicable to the case 
and we do not, therefore, th ; nk that the 
pontiffs are entitled to rely upon a ground 
of exemption from the Daw of Limitation 

which was not contained in the plaint. 
The covenant in the mortgage-deed as to 
re-payments was to the effect that tne mort- 
gage-money witn interest would be paid 
by monthly instalments of not less than Rs. 
20 plus interest, the first payment being 
made on the 1st day of November 1899 
and on the first day of every succeeding 
month provided that the entire advance 
together with interest thereon would be 
fully liquidated within ten years from 
the'date of the mortgage. It was also agreed 
that”*defaults inpayments of monthly in¬ 
stalments and interest as agreed should 
constitute separate cause of action. 
The learned Senior Subordinate Judge has 
found that these monthly instalments fell 


due on the first of each month beginning 
from the 1st November 1899 and that as 
the suit was filed on the 31st May 1918 every 
instalment that fell due more than twelve 
years from that date was barred. In 
other words, his finding is that every in¬ 
stalment that had fallen due bt fore the 31st 
May 1906 was barred by limitation. It 
is argued by Bakhshi Tek Chand that the 
terms of the mortgage-deed show that an 
option only was given to the mortgagor 
to pay up by instalments, and that it was 
not absolutely necessary for the mortgagee 
to have brought a suit for the recovery of 
each instalment within twelve years from the 
date of its default. In orr opinion the view 
taken by the learned Sen 1 *or Subordinate 
Judge upon this po ; nt is correct. By pro¬ 
viding tnat default in the payment of each 
monthly instalment should constitute a 
separate cause of action the parties clearly 
intended that prompt payments should 
be made and that the period of limitation 
should run from the date of default unless 
the payee waived the benefit of the pro¬ 
vision of prompt payment in case of default. 
In the present case there is no sufficient 
proof of of waiver. Except that the plaint¬ 
iff did not sue there is nothing whatever 
in the present case which could be regarded 
as evidence of waiver. There is abundant 
authority for holding that mere forbearance 
to sue would not stop bnrtatfon from begin¬ 
ning to run. The case faffs w'tlun the per- 
view of Art. 132 of thelnd'an Limitation Act 
which provides twelve years* limitation from 
the time the money sued for became due. 
Applying this Article we hold that all the 
instalments prior to 31st May 1906 arc time- 
barred and that 0 f the principal sum claimed 
only Rs. 1,672-3 is withintime as found by 
the' Court below. The plaintiffs will . be 
entitled to recover Rs. 1,672-3 princira? 
with interest at the contract rate from the 

Tjst May 1906 till realisation, to be realised 

from the sale of the mortgaged property. 
We accordingly accept the *PP e j* T ’ 
setting aside the order of the Court below 
decree the plaintiffs' suit to the extent above 
ndicated. The defendant shall also pay 
costs of the plaintiffs in both Courts 
the proportionate amount decreed. 

z K Appeal accepted. 
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BHA.GWAN DAS V. MAHMUD BANO. 

ALLAHABAD high COURT. 

Execution Second Cmu Appeal No. 108 

op 19-'j. 

June ii, 

Present: —Air. Justice K .niiaiya Lai. 

BhC.-iOvVAN daS — Decree-Hoedek 

—appeeeant 

vers us 

Mmammat MAHMUD LANO—OujECTox 

—respondent. 

Civil Procedure Code (Act V uj lyobj, •>. 47, 
O. XX 1, rr. 55, <->■», 03 —Objection to alta< hnient by 
trustee — Judgment-debtor au.hor oj trust — Trustee, 
whether representative oj judgment-debtor—lirst 
Appellate Court entertaining appeal without 
jurisdiction—Second appeal, ij mai tamable — 
Appeal, second — Jurisdiction, question oj, whether 
can be raised Jor just tune. 

In objecting to attacniuent of certain pro¬ 
perty in the execution ol a decree under O. XXI, 
r. 50 of tlic Civu Procedure code if tlie 
objector claims tne property as a rnut- 
waiti ol a trust, lie docs not do so us a 
representative ol tne judgment-debtor, even 
thougn tiie author ol lilt trust may himself nave 
been the judgment-debtor, except wnere such 
trust is created alter the suit or tne decree passed 
tuerein. Lp. 1053, col 2; p ioj 4, col. 1 J 

Nath Mai Dus v. Tajammut rtmain, 7 A 3 ; A. 
W.N. (1064) 2»a, 4 iuu Dec, s.j 204 , Pamanauian 
Chetliar v. Levuai MaruHuyur, 23 M. xyy; io Ai. E. 

J - t>4; 5 lucl. Dec. (N. S.j 333 aua KarlicH Chandra 
Ghosn v. Ashutosn JJnara, 12 ind. Ca». 103, 39 
C. 2yS; 14 C. E. J • 4 - 5 ; lb C. W. X. 20, loll owed. 

Where a Court of Urst appeal entertains 
an appeal in a case in which no appeal lay 
to it, a second appeal would He. ip. 34, col. 2.J 

Jwala Prasad v. Sahg Pam, 13 A. 575; a. W. 
N. (1691) 136; 7 Ind. Dec. (N. s.J 303, tVuiayat 

Husain v. Pam Lai, 23 ind. Cas. 043; 12 A. E- 
J. ii 13 aiid Bandiram Mooherjee v. Puma 
Chandra Poy, 43 Ind. Cas. 736; 43 C. 920; 27 C. E. 
J. 115, followed. 

An appellant is not barred from rais ng the 
question ol jurisdiction in second appeal, even 
it he did not raise it in the First Appellate Court, 
fcp. 1034, coi. 2.4 

Execution second appeal against the 
decree of the District Judge, .Buiandshahr, 
dated the goth October 1922. 

Mr. A. N. Gupta, ior the Appellant. 

Mr. N. C. Vaish, ior the Respondent. 

judgment .—This appeal arises out 
of an execution proceeding instituted 
by tne decree-noljer appellant against 
Musammat Manniud Dano, the widow 
and legal repre eacative of the deceased 
judguie X- debtor, for the realisation ol the 
decretal money by the attachment and 
sale of certain property. In pursuance 
ot nis application tnree houses were attach¬ 
ed as tne property of the deceased judg- 


liieut-dcbtor. Musammat Maliinud I 3 ano 
hied ii objection that she held the houses 
lh question a.-> a mutwalli under a deed 
ol endowment executed by her and Jar 
husband on the 7U1 of May 1911. Tic- 
Court ol iir.-d instance treated the objection 
as one under section 47 ol the Civil Pro¬ 
cedure Code and, alter examining the evi¬ 
dence adduced in the case, came to the 
conclusion that the need ol wakj in ques¬ 
tion had not been earned into effect and 
was not a genuine transactor! . It further 
held that Musammat Mahmud jJano was 
not in possession ot the Jioum> in dis¬ 
pute as a mutwalli but she was m possession 
as the hc^ ot tier h sband. From that 
decision there was an appeal to the District 
Judge, which was allowed w.thout any 
question being rai ed or considered as 
to w'iietuer such an appeal was maintain¬ 
able unde* section 47 oi the Code ol Cm] 
Procedure. 

It is urged here on behalf of the decree- 
holder appellant that no appeal Jay to the 
District Judge because the capacity in 
Which Musammat Mahmud Pano was 
claiming the release oi the property in dis¬ 
pute lrom attachment was diifereni from 
the capacity in which she had been im- 
pieadea as a party to the execution pro¬ 
ceeding. Order XXi, r. 58 oi the Code deals 
With objections which involve the deter¬ 
mination ot the question whether the 
property attached is liable to such attach¬ 
ment or not. A person who has been 
impleaded as a party to a decree or to 
an execution proceeding as the heir 
ot a deceased debtor is a party to such 
decree or proceeding. If such a person 
claims to be in possession of the property 
attached not in his or her own right or in 
his or her right as a legal representative 

of thedeceased judgment-debtor, but claims 
to be so in possession in his or her capacity 
as a mutwalli of an endowment, the ob¬ 
jection can be considered under O, XXI, 
r. 60 of the Code, but, subject to the result 
of a suit under O. XXI, r. 63, the order 
passed thereon is conclusive. Section 47 
contemplates question--* relating to the 
execution, discharge or satisfaction of a 
decree between the parties to a suit or 
their representatives. A person whoclaims 
certain property as a muiwaUi of a_trust 
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is not a representative of a judgment-debtor, 
though the author of the trust may have 
been the judgment-debt or himself, except 
where such trust is created after the suit 
or the decree passed therein. 

In Nath Mai Das v. Taja?nmul Husain 
(i) where a judgment-debtor upon the 
attachment of certain land in execution 
of a decree passed against him personally 
by the Revenue Court instituted a suit 
for a declaration and establishment 
of his right to such land, not as his own 
property but as wakf, of which he claimed 
to be mutwalli or trustee, it was held 
that, inasmuch as the plaintiff was not 
suing in lhs own right but in his capacity 
as custodian, trustee or manager of 
the wakf property, he must be deemed 
to fill a character separate fr 0 m that in 
which the decree in question was passed 
against him a u d section 244 of the old 
Code of Civil Procedure was inapplic¬ 
able. 

In Ramanathan Chettiar v. Levvai Mara- 
kayar (2) it was similarly held that a person 
claiming certain property alleged to have 
been set apart for charitable purposes 
as a trustee puts forward a claim which 
cannot be determined in a subsequent 
proceeding because the Court has in such 
cases to look to the substance of the ob¬ 
jection and not to the claim that is put 
forward by one person rather than another. 

A person claim ng a property under a trust 
made by a third person is not a representa¬ 
tive of a party to the suit any more than 
a p -rson claiming the property as a per¬ 
sonal property when the decree passed 
against him charges him with liability 

as a trustee or in a representative charac¬ 
ter. And it would make no difference 
if the trust was created by the judgment- 
debtor himself prior to the execution of 
the suit which result in such a decree. 

In Kartick Chandra Ghosh v. Ashutosh 
Dhara (3) an objection by a judgment- 
debtor or his representat ve to the attach¬ 
ment or sale of certain property on the 


ground that he held the same in trust for 
some third person or a charitable insti¬ 
tution was similarly held to be excluded 
from the operation of section 244 of the 
old Code of Civil Procedure. 

It is urged on behalf of judgment-debt or 
respondent that the real question for deter- 
m : nation in tne present case is, whether 
certain property forms a part of the assests 
of the deceased judgment-debt or. That 
is an aspect which presents itself in every 
case in which an objection to the attach¬ 
ment of any property, whether it is made 
by a third person or by the legal repre¬ 
sentative of the deceased debtor. The 
capacity in which the claimant seeks 
to have the attachment raised, however, 
determines the remedy, which is further 
open to him, if the objection is decided 

against him, or if the objector claims the 
said property as a trustee for a third person 
or a charitable institution, the claimant 
is not really a judgment-deb tor or his 
legal representative but he represents such 
third person or charitable institution. 

It is also urged that if no appeal lay 
to the Court below, no appeal would similar¬ 
ly lie here from the decree passed by 
that Court, but if the Court below assumed 
jurisdiction and passed a decree such 
a decree is as much open to a second 
appeal as a dtcree passed in a suit by a 
Court which has no jurisiiction to enter¬ 
tain that suit. 

In Jwala Prasad v. Salig Ram (4) which 
was followed in Wa lay a t Husain v. Rain 
Lai (5) it was held that where a Court of 
first appeal entertained an appeal 
in a case in wiiich no appeal lay to that 
Court, a second appeal would lie to this 
Court from the order or decree passed in 
such an appeal. 

In Bandiram Mookerjee v. Purna Chandra 
Roy (6) a similar view was ta en. It is 
true that the decree-holder appellant raised 
no such objection in the lower Appellate 
Court, but where a question of jur sdxtion 
is involved, he is not estopped fromrais ng 

that objection here. 


(1) 7 A. 36; A. W. N. (1884) 218; a imj. D ec 

(n. s.) 264. 

10 M ' * J ' 8 I"*-Dec 
U ( 3 i. 435, Ya C. C W. A , 39 C ' 398; C - 


(4) 13 A. 575; A. W. N. (1891) 158; 7 
Dec. (N. S.) 363. 

(5) 25 Ind. ,Cas. 643; 12 A. I<. J» 

1113. 

(6) 43 Ind. Cas. 758; 45 C.. 926; 27 C* 
14} J.' xi 5. 


v <* 75] 

ATA MUHAMMAD V. PIR KHAN. 

Th e a ppeal is, therefore, allowed and 
the order of the lower Appellate Court is 
set aside and that of the Court of first in¬ 
stance restored with costs here and in the 
lower Appellate Court. 

A. A- & if. H. Appeal allowed. 
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The l&imed Counsel for the appellants 

has attempted to argue that the appeals 

are within time by the following calcula- 
tion 

io days in November ; 

31 days in December;* 

31 days in January; 

27 days in February; 

99 days=Total 

9 days spent in obtaining copies. 
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LAHORE HIGH COURT. 

Second Civil Appeal No. 481 op 1923. 

May i. 1923. 

Present /—Air. Justice Campbell. 

ATA MUHAMMAD—Defendant— 

Appellant 

versus 

PIR KH.AN Plaintiff—Respondent 

Ac J (IX 12 —Copie 

7 r ay °KAppeal-Limi 
lotion, computation of . 

The day pn which judgment is delivered mus 

fcrih. b H e t IC , U ? ed Ia Com Puting the period pre 
scnbed for filing an appeal and then the tim, 

f ° r , ,°5 ta,nin K ‘he necessary copie 

“nnlied e f eX r. : a hat is *° say ' if c °P“' a ar< 
applied for on the day on which judgment i< 

elivered, that day cannot be included in the 
period requisite for obtaining copies under sec 
tion 12 of the Limitation Act. 

Second appeal from a decree of the 
District Judge, Attock, at Campbellpur 
dated the 20th November 1920, reversing 
that of the Munsif, First Class, Attock 
dated the 4th April 1922. 

Mr. M. S. B hag at, for the Appellant. 

Mr. Af. Sleem, for the Respondent. 

JUDGMENT.- This appeal and its com¬ 
panion case. Appeal No. 482 of 1923, are 
barred by limitation. The decrees appealed 
trom were passed on the 20th of Novem- 
ber 1922. Applications for copies of 
the judgments and decrees were made 
the same day and the copies were supplied 
on the 28th of November. The appeals 
were filed in this Court on the 27th of 
February 1922, that is to say, on the gist 
day from the 29th November. 


90 days=*result. 

This result is, however, fallacious since 
it depends upon the 20th of November 
being excluded twice once as the day 
on winch judgment was pronounced and 
the second time as one of the da vs requisite 
for obtaining copies. It is clear from sec¬ 
tion 12 of the Limitation Act that the day 
on which judgment is pronounced has to be 
excluded first and then the time requisite 
for obtaining copies has to be excluded. 
The learned Advocate for the appellants 
on this being pointed out to him has con¬ 
ceded that the appeals are one day out of 
time but he has asked me for indulgence 
under section 5 of the Limitation Act 
on the ground that his client had difiiculty 
in raising the money for Counsel's fee 
and that communication between his clients 
and himself was interruptecd by heavy 
rain at the end of February. He has 
exhibited a letter purporting to be from 
one of the appellants in which these matters 
are mentioned. I cannot, however, admit 
that due diligence has been shown by the 
appellants. They had their copies ready 
on the 28th of November and there is no¬ 
thing to show that they were diligent from 
that day onward in taking steps to institute 
their appeals. I dismiss with costs both 
appeals as time-barred. 

z% *■’ Appeals dismissed. 



INDIAN GASES. 


(10*3 


1056 

SIN'GH RAM V. BHAGWANA, 

LAHORE HIGH COURT. 

Second Civil Appeal No. 2638 of 1919. 

January 29, 1923. 

presen t :—Mr. J ustice LeRossignol and 
Mr. Justice Harrison. 

SINGH RAM and others— Plaintiffs — 

Appellants 

versus 

BHAGWANA, minor, per GURDHAN', 

HIS FATHER, AND OTHERS— DEFENrANTS— 

Respondents. 

Custom — Alienation—Consent of near rever¬ 
sioner—Remote reversioner, whether can challenge 
alienation. 

A remote reversioner does not derive his right 
to challenge an alienation through a nearer rever¬ 
sioner, and when a nearer reversioner has placed 
himself in a position which disables him from chal¬ 
lenging an unauthorised alienation, for instance, 
by acquiescing in or consenting to the alienation, 
it is open to a more remote reversioner to challenge 
it on 1 is own account. 

Second appeal irom a decree of the 
District Judge, Gurgaon, at Hissar, dated 
the 25II1 November 1919, reversing that 
of the Munsif, First Class, Guru a on, dated 
the 17th April 1919. 

Mr. N. C. Mehra, for the Appellants. 

Mr. Beni Per shad Kh os la, for the Re¬ 
spondents. 

JUDGMENT. —This -was a suit by rever¬ 
sioners for a declaration that a gift of 
ancestral property by Musammat Dakhan 
to her illegitimate son Bhagwana should 


not affect the reversionary rights of the 
plaintiffs. The First Court granted the 
plaintiffs a decree, but the District Judge 
dismissed the suit on a ground not raised 
in the pleadings that the plaintiffs 
had been adopted into the family of 
Musammat Dakhan's late husband- 

The plaintiffs have appealed to this 
Court, and on bdialf of the respondents 
it is admitted that the ground on which, 
the District-Judge accepted the defend¬ 
ant's appeal was irrelevant. It is, however, 
contended that, inasmuch as a nearer 
reversioner Het Ram acquiesced in and 
accepted the gift made by Musammat 
D.'khan, that acceptance binds the 
plaintiffs to whom the reversion will 
open only on the extinction of Het Rani's 
line. This contention is opposed 1 o all 
authority. * The plaintiffs do not derive 
their rights through Het Ram, am} when 
a nearer reversioner has pi ced liimsef 
in a position which disables him from 
challenging an unauthorised alienation, 
it is open to moTe remote reversioners to 
challenge it on their own account. 

For these reasons we accept the appeal 
and restore the decree of the First Court 
with costs throughout in favour of the 
plaintiffs. 

Z. k . Ap peal acetp ted . 
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Abandonment— Sub nerg:d land—Non payment of 
ren'- — R: nission oj revenue—Intention to 

abandon. 

^Mere non-payment of rent or claiming or accept¬ 
ing rcmi sion of revenue forsubm rg< d ip ml is not 
in itself proof of aba ulo ment and, until it can be 
estab ished that the holder of tlie tenure has 
abandoned his right to the submerged laud, it 
remains intact. The question is one of intention 
to be determined by the circumstances of each 
case. 

Mcuhar Rai v. Ramgal Singh, 18 A. 290; A. 
W. N. (1896) 56; S Ind. Dec. (N. s.) 899, A run 
Chandra Singh v. Kamini Kumar, 22 Ind. Cas. 
317; 19 C. L. J. 272; 18 C. W. N. 369; (1914) M. 
W. N. 175; 15 M. L. T. 182; 26 M. L. J . 251; 12 
A. L. J. 213; 16 Bom. L. R. 323; 41 C. 0S3; 41 
I. A. 32 (P. C.), followed. 

Nogender Chundcr Ghose v. Mahomed Esoff, 
10 B. L. R. 406; 18 \V. R 113 3 Sar. P. C. j. 
151 (P. C.), Lopez v. M'lddun Mohun Thakoor, 
14 W. R. 11; 5 B. L R 521; r3 ..I. A. 467; 20 
E. R. 625 2 Suth P. C. J. 336, 2 Sar. P. C- J. 594 
(P. C.), distinguished. 

If the circumstances indicate that in taking 
abatement of revenue farsubmerg dla.id there 
was an intention to abandon the land, then, 
after re-app arance, the person who took the abate¬ 
ment cannot claim the land as he has already lost 
all right thereto. Pat. Ramnanda.v Saiiay v. 
JAOGOVIND PANDEY, 2 Pat. 8 <9 955 

Acts—General. 

Act 183 9—XXXIJ. See In 1ERESt Act. 

-1856—XV. See Hindu Widow's Re¬ 
marriage Act. 

-1854—XIII. See Workman's Breach of 

Contract Act. 

-1800—XDV. See Penal Code. 

-1866— XXI. Sec Native Converts Marri¬ 
age Dissolution Act. 

-1867—III. See Public Gambling Act. 

—■— 1869—IV. See Divorce Act. 

-1870—VII. See Court Fees Act. 

-1872—I. See Evidence Act. 

-1872—IX. See Contract Act. 

--- 1875—IX. Sec Majority Act. 

-1877—I. See Specific Relief Act. 

-1878—I. See Opium Act. 

-1879—XVIil. See Legal Practitioners 

Act. 

-1881— XXVI. Sec Negotiable Instru¬ 
ments Act. 

-1882—IV. See transfer of Property Act. 

-1887— VII. See mjits Valuation Act. 


Acts— General—conoid. 

Act 18S7—IX. See Provincial Small Cause 

Courts Act. 

- 1889—VII. See Succession Certificate 

Act. 

-1890—VIII. See Guardians and Wards 

Act. 

-1890—IX. See Railways Act. 

-1894—I. See Land Acquisition Act. 

-1897—VIII. See Reformatory .Schools 

Act. 

-1898—V See Criminal Procedure Code; 

-1899—IX. See Arbitration Act. 

-1907—TII. See Provincial Insolvency 

Act. 

-1908—V. See Civil Procedure Code. 

-1908—IX. See Limitation Act. 

-1908—XVI. See Registration Act. 

-1 409—III. See Presidency Towns Insol¬ 
vency ACT; 

- 1910 —rx. See Electricity Act. 

-1918—VII. See Income Tax Act. 

-1918—IX. See Indian Soldiers (Litiga¬ 
tion) Act. 

-191S—X. See Usurious Loans Act. 

-1920—V. See Provincial Insolvency 

Act. 

-1922—XI. Sec Income Tax Act. 

- 1923—XVIII. See Code op Criminal 

Procedure (Amendment 
Act.) 

Acts—Bengal. 

- 18S4—III. See Bengal Municipal Act. 

- X S35—VIII. See Bengal Tenancy Act. 

-1897— v - Sec Bengal Estates Partition 

Act. 

- 1908—VI. See Chota Nagpur Tenancy 

Act. 

-1911—V. See Calcutta Improvement Act; 

-1920— III. See Calcutta Rent Act. 

- 1922— IV. See Bengal Court Fees 

(Amendment) Act. 

Acts—Bombay. 

-1863— VII. — See Summary Settlements 

Act. 

Acts—Burma. 

- 1898— XIII. See Burma Laws Act. 

- 1899—I. See Burma Gambling Act. 

Acts—0. P. 

-1917—II. See C. F. Land Revenue Act. 
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Acts— Madras. 

f Act 1S73— III. Sec Madras Civil. COURTS Act. 

- 1 yob—I. See Madras Estates Land Act. 

-! y_> 0 —Y. See Madras District Munici¬ 
palities Act. 

-1020—XIV. See Madras Local Boards 

Act. 

- \cj22 —II. See Madras District Munici¬ 
palities and Local Boards 

(Amendment) Act. 

Acts—Punjab. 

__ xSS; —XVI. See Punjab Tenancy Act. 

_x8S7—XVII. Sec Punjab Land Revenue 

Act. 

_1905—II. See Punjab Pre-emption Act. 

_ I9 xx—ill. See Punjab Municipal Act. 

__XQI3—1. See Punjab Pre-emption Act. 

__ 1913 —11. Sec Punjab Redemption of 

Mortgages Act. 

_ I9 iS —vi. See Punjab Courts Act. 

Acts—U.P. 

-xSOy—I. Sec Oudu Estates Act. 

- iSbo—XII. See Oudii Rent Act. 

_1901—II See Agra Tenancy Act. 

_ xgo 1 — ill. See U. I J . Land Revenue Act. 

_ xgoo—ll. See U. P. Local and Rural 

Police Rates Act. 

_1912—IV. See U. P. Court of Wards Act. 

__ I9 i,—1. See U. P. Local Rates Act. 

_ I9 x0—II. See U. P. Municipalities Act. 

Regulations. 

Reg. 1819—VIII. See Bengae Putni Taluks 

regulations. 

_X 82 5—XI. See Bengal Alluvion and 

Diluvion Regulation. 

Statutes. 

1915 —(5 & 6 Geo, C. 61). See Oonekn- 

ment of India Act. 

i 9I9 —(9 & 10 Geo. V, C. 101). See Govern¬ 

ment of India Act. 

Admission. value of—Consideration— Undue 

influence—Burden oj proof. 

Plaintiff sued defendant to recover a sum of 
money on the ground that the money had been 
paid to the deiendaut by mistake. Deiendaut s 
admission in a previous suit that he had received 
the money from the plaintiff was proved against 
him. Defendant pleaded in the present suit that 
he had not received the money and that the re¬ 
ceipt executed by him in favour of the pla utiff 
obtained from him under undue influence ; 

Held, that the effect of defendant's admission 
iu the previous suit was that the burden of proving 
non-receipt of the money and undue influence 
was shifted on to him. L Wasakhi Ram v. 
Hussain Khan 1027 

Adverse possession — Widow—Reversioners, ad¬ 
verse possession against, commencement of. 

Where during the lifetime of a widow a stranger 
i > i . possessiun of her estate such \ ossessiou 
does not become adverse against her revers oners 
until after her d ath. A J AG an naXh Singh v. 
Sadar Sincti, (192 ) A. I. Si. (A.) 448 614 


Agra Tenancy Aet (II of 1001 )— Ejectment — 

Private paitition—One co-sharer in exclusive 
possession of a holding—Ten ant-at-will assigning 
his rights to another co-sharer—Second co-sharer, 
if can be ejected. 

Where the tenaut-at-will of a certain holding 
which by a private partition among the co-sharers 
has been assigned exclusively to one co-sharer, 
tr nsfers his ri hts to another co-sharer of the 
mahal, who cultivates the land himself, the for¬ 
mer co-sharer is entitled to eject the latter who 
will not be allowed to plead that as a co-sharer 
of the mahal, \ he land in suit is his khudkas' t. A 
Hawal Rai v. Har Prasad Rai, (1924) A. I. R. 
(A.) 57 836 

-ss. 57 , 63 —Hindu widow's estate, what is 

— Widow, alienation by—Suit by reversioner for 
ejectment, whether maintainable. 

A Hindu widow’s estate is i.ot a life-estate, nor 
is it an estate held in trust for reversioners. The 
widow represents the estate and has the power 
to make alienations subject to the right of the 
reversioner to have the alienations set . side 
if they are found to be either not for legal necessity 
or 1 ot for the benefit of the estate; 1 ntil such 
alienations are set aside, they do not cease to be 
operative, and < perate as a bar to a suit by a 
reversioner for the ejectment of the al ence. A 
Kandhiya v. Raj Rup Kanwar, (1923) A. I. R. 
(A.) 367 681 

- s. 96 , applicability 0/—Thekadar, status 

of—Suit by thekadar under section, whether 
maintainable. 

The provisions of section 96 of the Agra Ten¬ 
ancy Act are meant to apply only to a non-occu¬ 
pancy tenant of an agricultural holding, and not 
to a thekadar who is not such a tenant. A suit, 
therefore, by a thekadar under that section is 
not maintainable. A GiRJA Nand v. Parbhu 
Narain Sinch-Kasui Naresh, (1923) A. 1 . R. 
(A.) 398 606 

-s. 160 , suit under, by mortgagee in posses¬ 
sion, whether maintainable. 

A suit under .section 160 of the Agra Tenancy Act 
by a person who is recorded in the Revenue Papers 
as mortgagee is not maintainable, and an Appellate 
Court is not competent to go behind such an 
entry aud to find that, although the plaintiff’s 
name is a recorded, he is not actually in possession. 

Dure a Parshad v. Hajari Singh, n Ind. Cas. 
ix6- 33 A. 799; 8 A. L. J. 1025 and Ahmad Said 
Khan v. Masi UUah Khan, 13 Ind. Cas. 975; 

34 A. 250; 9 A.L. J. I 5 2 * on - A IRShad 

Mohammad Khanv.Jwala Prasad, (1923) A. I. 

It. (A.) 34 4 683 

_s. 164 — Suit by co-sharer for share of 

profits—Burden of proof. 

When in a suit against a latnbardar for a share of 
the profits a co-sharer has given general evidence 
to sho.v that rents are greatly in arrear; that 
the tenants are solvent, an that t er^ are no 
special circumstances why the rents sh uld ot 
have been collected, the onus is on the lambardur 
t. sho . that, for some reas.n rot co metid 
with his own regligenc: cr misconduct, Uc was 
unable to collect the rents, 
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A fra Tenanoy Act —conoid. 

Mithan Lai v. Mizaji Lai, 17 Ind. Cas. 914; 
10 A. B. J. 529 and Shiva Chander Singh v. Ram 
Chander Singh, 30 Ind. Cas. 550; 37 A. 595; 13 
A. B. J. 851, followed. A IIiria v. Ram Adhxn 
Sxngh, (1923) A I. R. (A.) 335 553 

- S. 164 —Suit by dispossessed mortgagee 

against mortgagor for profits, whether maintain¬ 
able. 

A suit under section 164 of the Agra Tenancy 
A- t by a dispossessed mortgagee against his 
mortgagor for profits is not maintainable. 

Hanuman Din v. Ram Bis a!, 1 1 Ind. Cas. 260, 
relied on. A TirbEni Saiiu v. Baciimi PaxdK, 
(1923) A. I. R. (A.) 3 ,6 666 

-S. 165 — U. P. Land Revenue Act (III 

of 1901I, s. 4—Bambardar, position of —Co- 
sharer in possession of sir or khudkasht— Suit 
to recover excess profits, maintainability of. 

A lambardar is not only a co-sharer but also 
the agent of the other co-sharers and is authori¬ 
sed to represent them in all transactions apper¬ 
taining to the administration of the mahal and the 
collection of its profits. 

A lambardar can sue, on his own behalf and on 
behalf of the other co-sharers, such co-sharers 
of the village who hold sir and khudkasht land 
for a refund of the profits realised by them in 
excess of their shares. 

Bishambhar Math v. Bhola, 12 Tnd. Cas. 920; 
34 A. 98; 8 A. B. J. 1245, dissented from. 

Ganga Singh v. Ram Sarup, 33 Ind. Cas. 119; 
38 A. 223; 14 A. B. J. 252. followed. A Kundan 
BaEi/. Basant Rai 330 

- s. 167 —Suit cognisable by Revenue 

Court — Appeal — Revision—High Court, power 
of. 

The High Court has, by virtue of the provision 
contained in section 167 of the Agra Tenancy 
Act, uo jurisdiction to entertain a revision peti¬ 
tion against the order of a District Judge refus¬ 
ing to entertain an appeal against a decree of an 
Assistant Collector in a suit of the nature speci¬ 
fied in the Fourth Schedule of the Act. 

Parbhu Narain Singh v. Harbans Lai, 35 Ind. 
Cas. 279; 14 A. B. J. 281 at pp. 291, 292, Jumna 
Prasad v. Karan Singh, 46 Ind. Cas. 338; 41 A. 28; 
16 A. B. J. 859 and Gaj Kumar Chander v. Syed 
Salamat Ali, 52 Ind. Cas. 756; 42 A. 83; 17 A. B. J. 
1057; 1 U. P. B. R. (Ad 142, followed. 

Kesho Das v. Moral Pandey, 23 Ind. Cas. 320; 12 
A. B. J. 367, distinguished. A Adya Saran v. 
Kaei Charan, 21 A. B. J. 52 i; 45 A. 567; (1923) 

A. I. R. (A.) 580 280 

Alluvion — Accession—Bengal Alluvion and Dilu- 
vion Regulation {X I of 1825)— Right asserted 
on several occasions negatived — Presumption. 
There is no law under which alluvial land 
can be regarded as an accession to a village unless 
it is a case of gradual accretion within the meaning 
•f Bengal Regulation XI of 1825. 

►^Plaintiffs asserted their rights to certain allu¬ 
vial lands In 1853, 1884, 1894, 1899. 1901 and 
1903 and the right was negatived on each occasion. 
They brought a suit to establish their title to the 
lands in 1*04 but withdrew it. In 1919 they 
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Alluvion—ccncld. 

brought the present suit for declaration of their 
title to the lands. It was found that they had 
never been in possession of the lands in dispute: 

Held, fi) that the plaintiffs had not established 
any right to the land in dispute f 

(2) that even if they had acquired any rights 
to the lands by accession, they had acquiesced 
in the deprivation of their rights and were no 
longer entitled to the property. 

Secretary of State for India' v. Krishnamoni 
Gupta. 29 C, 518; 4 Bom. B. R. 537; 6 C. W. N. 
617; 29 I. A. 104; 8 Sar P. C. J. 269 (P. C.) and 
Basanta Kumar Roy v. Secretary of State, 
40 Ind. Cas. 337 ; 44 C. 858 ; 1 P. B. W. 593; 
32 M. B. J. 505; 21 C. W. N. 642; 15 A. B. J. 398;. 
25 C. I,. J. 487; 19 Bom. B. R. 480; (1917) M. 
W. N. 482; 6 B. W. 117; 22 M. B. T. 310; 44 I. 
A. 104 (P. C.), distinguished. A Bjjai Shanker 
Seeuer V. Ram Ciiritra Sixgh, 21 A. I.. J. 409; 
(1923) A. I. R. (A.) 500; 45 A. 461 35 

Amendment of plaint— Appellate Court, power of 
— Amendment, when not allowable. 

.Although an Appellate Court has very wide 
powers in the matter of permitting an amend¬ 
ment of the plaint in a suit, yet that Court will 
not grant such permission if the plaintiff has 
already had an opportunity of amending his plaint, 
and has not availed himself of it, and the amend¬ 
ment is likely to operate prejudicially to the 
defendant. S Manoiiar Das v . Ram Das, (1923) 
A. I.R. (S.) 17 640 

Appeal, Civil— Objection to costs taken for first 
time, whether entertainable. 

An objection to an award of costs : against a 
party cannot be entertained if taken in appeal 
for the first time. Such an objection should 
be taken in the lower Court at the time when 
either the judgment is delivered or the decree 
published. A Jaini Bae v. Firm Messrs. Durca 
Prasad-DauDayae, (1923) A. I. R. t a.' 334 627 

- Order declining to accept security, 

whether appealable. 

An order declining to accept the security offered 
bv a judgment-debtor before granting him an 
injunction staying the execution of a decree against 
him, is not appealable. Such an order is merely 
interlocutory, and it is well-settled that an appeal 
lies only from a decree which conclusively deter¬ 
mines the rights of the parties with respect to 
all or any of the matters in controversy. L 
Bajrang Das v. Dongarsee Das, (1923) A. J. R. 

(L-) 446 793 

Appeal* second —Finding not based on any 
evidence, whether binding. 

Although the findings of fact of a first Appellate 
Court are not open to question in second appeal 
it is always open to the second Appellate Court 
to consider whether there is in fact any evidence 
to support the findings. Pat Dhanraj v. Firm 
Saneiii Ram-Panna Bae 828 

Appellate Court— Judgment of reversal, contents of. 

Where the iudgmeut of an Appellate Court 
reverses the judgment of the Trial Court, it is abso- 

utcly necessary that good grounds should b v 
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Appellate Court— concld. 

shown for coming to any finding of fact. There 
ought, at any rate, to be sufficient material in 
the judgment to show that the evidence, and 
the reasons given by the Trial Court, have been 
duly considered in coming to a contrarv deci¬ 
sion. Pat BhikhuMandai/v. Bhikbhakar Dutta, 
(1923) A. I. R. (Pat.! 275; 2 P. L. R. 3 2 780 

Arbitration— Private reference to arbitration— 
Examination of witnesses — Commission, 

Court, whether can issue—Civil Procedure 
Code' (Act V of 1908), 65. 75. 151. 

Sc A. I — Inherent powers of Cour», when 

exercised—Consent of parties, whether can confer 
jurisdiction—Arbitration Act {IX of 1899b 
applicability of. 

When parties to a dispute refer it to a private 
arbitration without the intervention of a Court 
of Law, the Court has no jurisdiction to issue a 
Commission for the examination of witnesses in 
the matter referred to arbitration. 

Rabiabai v. Rahimabai, 7 Bom. L. R. 560, 
and Hayward v. Mutual Reserve Assosiation, 
(1891) 2 Q. B. 236; 65 L. T. 491; 39 W. R. 624, 

distinguished. . 

The powers regarding the granting of Commis¬ 
sions for examination of witnesses are expressly 
given by the Code of Civil Procedure, the Indian 
Arbitration Act and the Rides of the High Court 
erd do not depend upon any implied or alleged 

inherent power* of the Court. , 

Section 75 of the Code of Civil Procedure should 
be read subject to the rule-, in th* First S~b< dHe to 
the Code and cannot be read as giving a Court 
power to issue Commissions to examine anybody 
anywhere before any private person, whether or 
not any suit has been instituted. 

The Arbitration Act (IX of 1890) docs not 
apply to all cases and where certain events arise 
which are not covered by the Act, then the parties 
are left without any remedy and the Court has 
no jurisdicton to remedy the defects under tbe 

Arbitration Act. _ 

In re Babalias Khemchand, 57 Ind. Cas. 9c;; 
22 Bom. L. R. 842; 45 7 * .explained 

Where the Court has no jurisdiction to pass 
an order, the consent of the parties cannot give 
it jurisdiction. B James Mackintosh v. Scindia 
Steam Navigation Co., Ltd., 24 Bom. L. R. 853; 
(1922) A. I. R. (B-) 444! 47 2 5 ° 821 

Arbitration Act (IX of 1899), ss.ll, 14— Arbitration 
and award—Receipt of fees by arbitrators from 
parties prior to inquiry—Performance of minis¬ 
terial acts by arbitrator in absence of one party — 
Misconduct—Statement of arbitrator as to what 
took place before him, whether conclusive. 

Where parties are at variance as to what took 
place during the course of an inquiry before arbi¬ 
trators, the proper course is to take the statement 
of the arbitrators as to the facts as prima facie 
representing the true state of affairs as to v hat 
took place at the time of inquiry, unless there 
is very strong reason for doubting the accuracy 
of the statement of the arbitrators as regards 
the facts which took place before them and within 
their competence* 


Arbitration Act—contd. 

The statement of a Ju J ge holding an inquiry 
as to what took place before him is almost con¬ 
clusive as regards those facts and there is no reason 
why, as regards a statement before arbitrators 
appointed by the parties themselves, there should 
be any less rigid stan ard applied when dealing 
with questions of fact, asserted by one side and 
denied by the other. 

A party to an inquiry before an arbitrator can¬ 
not challenge it on the ground that opportunity 
was not given to him to rail witnesses when he 
himself did not court opportunity by asking the 
arbitrators to call witnesses or adjovrn the in¬ 
quiry, for the examination of witnesses. 

Where a lawful and reasonable fee has been 
agreed by t’ e p rties to be paid to an arbitrator, 
he is not guilty of misconduct in getting pay¬ 
ment of such fee before the commencement 
of the inquiry. 

Where an act judicial in character is to be per¬ 
formed, the arbitrators are bound by the same 
rules as bind the Courts ; nd are not entitled to 
decide or give their award in the absence of one 
or more of the parties to the arbitration with¬ 
out notice to them. 

But where the act done is not of a judicial nature 
but merel y ministerial in its character, it is compe- 
tent to one or all of the arbitrators to have it 
performed in the absence of one or more of the 
parties. 

Anderson v. Wallace. (1835) 3 Cl. & F. 26: 

0 K. R. I3<|7: Manindra Nath v Mohanunda 
Roy. 13 Ind. Cas. t*»t; 13 C L. J 3fo loved 

Where before the commencement of an arbi¬ 
tration inquiry, the a bitralors recorded state¬ 
ments of the case of, and received documents from, 
c nch of the parties to the inquiry in the absence 
o the other ; 

Held, that the acts were purely ministerial 
and not judicial in their character and the award 
was not liable to be vitiated thereby. M In the 
matter of the arbitration Act, 17 I.. W. 648 


ill 


- s. 15 — Limitation Act ( IX of ico8), 

Sch. /, Arts. 181, 182— Award filed in Court 
—Execution of award — Limitation—Article 
apNicatle. 

When an award becomes enforceable as if it 
were a decree of Court under section 15 of the 
Arbitration Act, all tbe actions of the Successful 
party in enforcing his rights under the awaid 
become amenable to the provisions of the Civil 
Procedure Code and the Limitation Act which L 
govern the execution of decrees. 

An application for execution of such an award 
is therefore, governed by Art. 182 of Schedule I to 
the Limitation Act. L Pokhar Das t*. Rad ha 

Kishen • 927 

•- s. 19 — Contract, construction of — Dispute 

to be referred to arbitration — Damages, claim for, 1 
whether can be referred — Slay tf suit — Discretion ... 
oj Court. ,’i 

A contract for delivery of goods provided thatj •- 
" should any disputes arise as to the interpre atiou r. 
of the contract o. any uiat.erin onuection there- 
with or the carrying out thereof, the same sbaji be . i 
submitted to arbitration : " 
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Held, that claims for damages for breach of 
contract were not excluded under the clause. 

A suit for damages for alleged breach of contract 
can be stayed bv a Court in a proper case pending 
reference to arbitration. 

But it is open to the Court to decline to stay the 
action either by reas >n of the fact that there are 
charges of fraud, or by reason of the Court cornin'* 
to the conclusion hat in arbitration complete 
justice cannot be obta n d between the parties 
or for some other proper cause that the matter 
s lould be kept in Court rather than be referred 
to arbitration. 

Nobel Brothers Petroleum Production Co v 
P. Stewart ana Co., <i 8 go), 6 T. I,. «. 37 s. dis¬ 
tinguished. M Majeti Subbiaii & Co. v Ietley 
& WHXiUiv, II. 1. T. ,So; .,.1 M L. J. 39 ; ',8 
L. W 77 ; <l 9 2 3 ) M. W. N. 3,5; (I,j2 3 ) A. I. R. 

673 

~-•;- S. 19 — Stay of suit—Duty of Court — 

Discretion how to be exercised — Gnus— Refusal 
to stay suit—Ciiil Procedure Code (Act V 
0/1908), s. 1 15— Illegal assumption of revision 
— Jurisdiction — No other remedy open — Inter¬ 
pretation of s. 115. 

In an application for the stay of a su t under 
section 19 of the Arbitration Aci it is the 
pri m facie duty of the Court to stay the suit 
and the onus is on the plaintiff to show why he 
should not be bound by his agreement to refer 
an 1 that sufficient reason exists why the matter 
shouliuo: be so ref.-rred. The Courtis vested 
with a discretion to stay or ti*»t t- stay a su.t 
but the discretion must be gu d d by judicial 
principles. 

Goverdhandas Vishindas v. Ramchand Manjinnd, 

47 Ind. Cas. 78/; 12 S. L. K. 41, Abdu'hh 
Haro n v. Messrs. R. D. Sassoon & Co., 56 Ind. 
Cas. 76. 13 S. L. R. 201, followed. 

Section 115, Civil Procedure Code, applies to 
jurisdiction alone, the irrtgular or non-exorcise 
of it, or the illegal assumption of it, the section 
is .not directei against conclusions of law or 
fact in which the question of jurisdiction is not 
involved. 

BaJa’iris na U day at v. Vasudeva Aiyar, 40 
Ind. Cas. 650; 10 Bom. L. R. 715; 15 A. h. J. 
645; 2 P. L. W. ior; 33 M. L. J. 69; 20 C. J. 43; 
(i9f’) M. W. N. 628; 40 M. 793; 6 I f . W. 501; 22 
C. W. N. 50; 11 Bur. L. T. 48; 44 I. A. 26. (P. C.), 
followed. 

Section 115, Civil Procedure Code, should 
receive a literal rather than a narrow interpretation 
especially when the applicant has no other 
remedy. 

Bai Airani v. Thahur Kunwar, 31 Ind. Cas. 
8 j 3 ; 40 B. 86; 17 Bom. T<. K. 1097 and Naruin - 
das v. Jasso.ml, 65 ind. Cas. 37; 15 S. E. R. 135, 
followed. 

The lower Court refused to stay the suit under 
section 19 of the Arbitra ion Act on the so e 
ground that there was a bieach • i warranty on 
the part of one of the centra* ling panics and 
did not apply its mind to the question whether 
there was sufficient reason why it should not 
be referred jn accordance with the submission ; 


io6r 
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II Id that the lower Court had illegally 
assumed pin-d-(t:c n that there was an irregular 
ererc.se of it and that ther was an < rron, ,us 
con lns-on of 1 iw S Formes, F trbes Camj-ui i , 
& CO., i.ru V. \ eksi.vial Dewaxmae 1041 

Auction Sal? — Rx 'Cut of property sold, test of 

determining the extent of the prop- 
e t> soli at an auction is to asccrta n what the 
Court intended lo se'l and vhat the purchaser 
understood he 1 ought. The question of what the 

Court could or should have =old does m t nr ^ 
Petta. h Che'tiir v Smalt Vira, 10 M . j A ’ 

84: 11 I;iU. Jnr. 2"2; j Par. I*, c. T. : P; ^'Vr, 4 pf 
(V. *.) 02, (p. c). Ahd.,1 A-J- Kirn, ■■ 
pavasami 27 SI. 131: 8 C. \V. N. , j / 

5 p B R V 9 S,r - e C. r- (P c.i. A iahil-r 
P rshady Voile war Nath S'/iai 17 C --<*.• ,, r 

A ti \ >’• C. |. 480 8 T rid. Dec. IS s’) .'. 20 

(I. C ). relied upon N Sakiiar am v f; 1 t \ 1 •»r 
0921) A. I. R. (N.) 3,5 gg£ 

Be ”«J A1Iuvio ” and Diluvion Regulation fXI ol 

182&I. See Atirvuw 35 

Be ?| al £ Stat6 Lf artiti0n Act (V 0*1567). ss. 7 .22 

25 application of—Partition proceedings 

,0 

The suit contemplated by section 25 of t\. Q 
Bengal Estates Partition Act is a suit raisin- a 
question releried lo »u section 23 of the Act u-d 
not a question under section 22 of the Art 

5 n ! «?,t a n?-H hkh l f° CS not raisc «i«os‘t.on 
"J K? ull 5 ° r of of interest of the 

1 r an ob i cctiou l o the proceedin'* 

of the partition proceedings. Lefoic the Collide? 
is not affected by section 25 of the Art. 

Badri Narain Singh v. Subhkaran Misscr 
61 Ind Cas. 90 ; 6 P. J,. J. 41 ; 2 r. j,. T. 13 ,,' 

? p i ?a p Kur - DI1 ' SA,,AY *'• l^JKnm; 
Si.NGir, 1 I.L. R. 3 ■(>; p. 1.. T. 633 1040 

ss 23. 25. application nj—Partition too. 

_ V fall . 1 • « 4 . « _ ■ • 


ceedinqs Sin: .jetting to partition , whei/cr 

maintainable—Par tit ton— Presumption. 

Section 25 of the Estates Partition Act applies to 
suits by the class of per .ous referred to in section 
23 ;>f t e Act. that is to say, persons cl.iimiiw 
a right or title 111 or to a parent estate and not 

to suits by persons objecting to any partition at 
all* 

Previous partition may be presumed without the 
production of a formal j artition-deed Irom the 
facts that the proprietors of the estate have been 
in separate possession of their pattis and have been 
separately collect ing the rents tliroughoul the areas 
allotied to them from different tenants for a verv 

« . are a number of documents 

whn li apparently take it for granted that the* differ¬ 
ent proprietors were in separate possession and 
held the different paths m severalty as re¬ 
presenting their respective interests in the estate. 
Pat Narshing Thakur v . Bishunpergash Sixgh 
4 P. L. T. 629; (1924) Pat. 21 030 
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Bengal Municipal Act (III ol 1884), ss. 34, 43. 44 

— E idence Act (I of 1872), s. 78 (5)— Lease 
granted by Chairman of Municipal Corporation 
not sanctioned by Commissioners at meeting —- 
Legality—Burden of proof—Admissibility of 
proceedings of Municipal Corporation — Pre¬ 

sumption as to nature and extent of powers of 
Municipal Corporation —Ultra vires transaction — 
Receipts of rent, whether validate transaction. 
Under the Bengal Municiapal Act (III of 
1884), a lease of land belonging to a Municipal 
Corporation granted by the Chairman of the 
Corporation is void unless the lease has been 
sanctioned by the Commissioners of the Corpora¬ 
tion at a meeting, and the burden of proving 
that a particular lease fulfilled the requirements 
of the Statute lies upon the person who asserts 
its legality. 

Jagannath Saha v. Chairman of Berham- 
pur Municipality, 4 Ind. Cas. 55; 9 C. L. J. 286, 
followed. 

Under sub-section (5) of section 78 of the Evidence 
Act, proceedings of a Municipal body in British 
India may be proved by a copy of such proceedings 
certified by the keeper thereof. 

• Where a Corporation is constituted by a Statute, 
all persons and Corporations are presumed to know 
the nature and extent of its powers. 

Macgregor v. Dover & Deal Railway Company . 
(1852) 18 Q. B. 618 at p. 631; 7 Railw. Cas. 227; 
22 L. J. Q. B. 69; 17 J ur - 21; T 9 L. T. (o. s.j 310; 
88 R. R. 71 5; 118 E. R. 233, followed. 

Where a transaction of lease entered into by the 
Chairman of a Corporation is ultra vires under the 
law, it cannot be validated by ratification by reason 
of the Corporation having received rent for any 
length of time under it. C Aksiiay Kumar Chand 
v. Commissioners oe Bogra Municipality, 37 

C. L. J. 589; (19?3) A. I. R. (C.) 675 506 

_ s. 356. Sch. IV— Distress Warrant- 

Constituent of regular service—Omitting to specify 

date of return, effect of. , . 

Where service of a Distress Warrant, issued 
under the Bengal Municipal Act, cannot be 
effected personally on the addressee, the fact 
that it is left at his house and presented to an 
adult male member of his family constitute 
regular service under section 356 of the Act. 

The mere omission to specify ti e date of 
return in a Distress Warrant issued in the pro¬ 
per form provided by the Bengal Municipal Act. 
Schedule IV, does not render the warrant illegal. 
Pat Government Advoctae, Behar and Orissa 
v. Ganga Prasad, 3 P- L. T. 559 ; (1922) A. I- R. 
(Pat.) S 3 2 ; * Pat. 423 719 

Bengal Patni Taluks Regulation (Vin 0 ! 1819), 

s 14 — Sale of patni taluk set aside—Purchaser, 
remedy of—Suit to recover purchase-money, 
whether maintainable. 

The object of the Legislature in enactmg section 
14 of the Bengal Patni Taluks Regulation was to 
avoid multiplicity of litigation and to afford 
protection to an innocent purchaser, the sale in 
whose favour might be cancelled without default 

on his part. . , . . . . ., .. 

Where a sale of a paint taluk is set aside, the 

purchaser must have recourse to the remedy 

provided by section 14 of the Bengal Patni 


Bengal Patni Taluks Regulation —concld. 

Taluks Regulation to the extent that it is avail¬ 
able, and he cannot maintain a separate suit to 
obtain the relief which, if he had so desired, 
might have been granted to him against the 
zemindar in the suit for reversal of the sale. 
C Mohammad AmiNz/. Bijoy CriAND MahaTAb, 50 
c. 75 r >; 38 c. L. J. 192; (1923) A, I. R. (C.) 732 

20 

Bengal Tenancy Act tVIII of 1885', ss. 22 (2), 49 

— Landlord and tenant—Occupancy holding pur¬ 
chased by co sharer landlord, effect* of — Sub-lessee, 
position of—Ejectment by notice. 

A co-sharer landlord who purchases an occu¬ 
pancy holding is not in the position of a raiyat 
with regard to the holding, but holds it in his right 
as a co-proprietor; and a person to whom he lets 
out the land is not an undLcr-raiyat, but a raiyat 
or a tenure-holder who is not liable to be ejected 
by service of notice under section 49 of the Bengal 
Tenancy Act. C Roshan Ali v Chandra Mohan 
Dass, 50 C. 749 27 C. W. N. 759; (ri;23) A. I. R. 
(C.) 701 447 

-s. 29 — Interpretation—Tenant taking set¬ 
tlement from proprietors, position of—Suit by 
thekadar for arrears of rent — Rate of rent 
payable—Enhanced rent paid for three years — 
Enhancement, whether validated. 

The rule of section 29 of the Bengal Tenancy 
Act is intended to be a strict one, which the 
Courts should not allow to be defeated or evaded. 

Plaintiff, the thekadar of a patta in a certain 
estate, sued to recover arrears of rent on the 
basis of a lease. It appeared that defendant 
No. 1 took different leases from defendant No. 2 
the proprietor of the estate and finally executed 
a new lease in respect of the whole of the area 
comprised in the previous kabuHyals. On the 
expiry of this kabuhyat, defendant No. 1 
took a fresh settlement of the same land from 
the proprietor at a rental in kind the value 
of which was estimated at Rs. 61. A suit was 
brought in respect of this lease. 

Held, that defendant No. 1 had acquired oc¬ 
cupancy rights by this settlement and that by 
virtue of section 29 of the Bengal Tenancy Act, 
his rent must be taken to be the original cash 
rent; 

(2) that the plaintiff's suit was an attempt to de¬ 
feat the provisions of section 29 of the Bengal 
Tenancy Act and he was not entitled to get any 
rent other than the original cash rent. 

Tarap Ali v. Katipada Bandopaihya, 34 
Ind. Cas. 97; 23 C L. J. 635, followed. .. 

/3) that even if the enhau:td rent had realised 
for thiee years, the illegal enhancement 
could not be validated. Fat Meyric c v Dipa 
PandEY 22 

-ss. 30, 31-B, 37, 115 —Intention of 

Legislature—"Prevailing rate ," meaning of — 
Method of ascertaining prevailing rate Occu¬ 
pancy holding—Enhancement of rent. 

Where more than 15 years have passed since the 
rents were last settled, the landlord of an occupancy 
holding is entitled to an enhancement if he can 
show that the rent paid by the raiyat in any par- 
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ticular case is below the prevailing rate paid by 
occupancy raiyatsiox lands of a similar description 
and. with similar advantages in the same village 
or in neighbouring villages and that there is no 
sufficient reason for his holding at so low a rate. 

1 The \ n ,t en V° n of the legislature in section 30 
clause (6) of the Bengal Tenancy Act appears 
to be that when a prevailing rate, whatever may 
be the exact meaning of that expression, has 
once been determined as stated in the section, 
the rate so found shall be deemed to be the pre¬ 
vailing rate unless it can be shown that the actual 
prevailing rate has risen by an increase in the 
rents in the village generally owing to a rise in 
the price of staple food crops. 

The expression •'prevailing rate" as used in 
section 31-B of the Bengal Tenancy Act, must have 
the same meaning as the same expression when 
used in section 30. that is to say, it must be the 
prevailing rate paid by the occupancy raiyats for 
land of a similar description and 'with similar 
advantages in the same village or in neighbour¬ 
ing villages. 

In ascertaining the prevailing rate regard must 
be had to the rents paid by occupancy raiyats 
holding similar lands in the whole of the village 
or in neighbouring villages and not to the rents 
paid by some of them only. Pat Ramji Ram v. 
Kam Kumar Singh, (19 3) Pat. 345 5 p. i y . T. 

77 411 

’ ss - 32 , 105 , 109 — Suit for abatement of 
rent—Plaintiff, what must prove—Question of 
determination of area, whether can be gone into 
in civil suit. 

In order to succeed in a suit for abatement of 
rent; brought under section 32 of the Bengal 
Tenancy Act, the plaintiff must show that there 
has been a diminution of area in the land held 
by him at the date of the suit. 

In order to assess a fair rent upon a holding 
it is necessary for the Settlement Officer to 
ascertain what is the area held, and for this 
purpose he may either accept the area entered 
in the Record of Rights, or alter it after taking 
evidence. It is not necessary that a direct 
issue should be raised as to the area of the 
holding. 

)tg,As the question of the determination of the 
area held *orms the subject of proceedings taken 
before the Settlement Officer, under section 105 
of the Bengal Tenancy Act, the question of 
area cannot be again raised in a civil suit. Pat 
Kesho Prasad Sixgii v. B iiagwax Saran Pande 
(1924) Pat. 18; 5 P. L. T 98 0 7u ’ 

s. 60 ( 2 ) — Presumption as to rental 
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- S. 86 —Xon-transferable holding — Trans- 

eLn y ,nZ Cl V, HCy f tenant ~Landlord, whether 
entitled to eject transferee — Incumbrance, meaning 

A surrender of a non transferable holding by 
an occupancy raiya/ to his landlord, where the 
raiyat has previously transferred a portion of the 

to en U ter nn a,10t H er P , CrS ° n ' entit1 ^ the landlord 
to enter upon the whole holding and eiect the 

Per V/ 7 ,° r t0 r S T' e “ with -“‘her Tnlnt 
Per Miller, C. 7 —The transfer of a non- 

transferabie holding is not binding upon tTe 
Inv dl Tr 1 “ the sens e that it imposes upon him 
tenant^. 112 ° n t0 reco S uise tht transferee as his 

Mohsenuddin v. Bhagaban Chandra Sulradhar 

c L i 443 vf,?* 6o f' 2 5 C. W. N. 29; 32 
J. 266, not followed. 0 

i, lhe ,'L ord “ 1Ilcll mbrance " in section 86 of the 
Bengal Tenancy Act implies a subsidiary interest 
charged upon or carved out of a parent estate 
such as a lease, mortgage, charge, easement or 
ler . 1Ilt ^est limiting the full rights of owner¬ 
ship in the estate to which it appertains. It is 
something which affects the quality of the parent 
estate making it something less than it was before 
the encumbrance was created. 

Per Jl/id/ic/f, y.—Tiie proper interpretation 
ot section 86 of the Act is that, upon the surrender 
of an entire holding, the landlord is entitled to 
eject every occupant on the laud except Un¬ 
protected by clause (6J of the section 

Per J W ala Prasad, /.—The sale of a portion 

with n a ,V Dt,re h ° Idin f g I s not an ^cumbrance 

'V u meaning of clause (6) of section 86 
of the Bengal Tenancy Act. 

In a non-transferable holding the tenant he-'. 

no right to transfer without u e consent of the 

landlord and the transfer of the whole or part 

ot it is invalid so for as the landlord is concerne J 

. u pT j r K uek /- "“».4 p.I V: 

fpit Jr 1 * 1 " R ’ 4 ° 2; (ly23 ^ Iat - 3 oo; (1924) A. 1 . R. 

1 at,) 1 794 

- ss. 87, 167— Landlord and tenant— 

Abandonment of holding, what amounts to— 
Usufructuary mortgage oy tenant, effect of— 

Annulment of incumbrance—Procedure. 


, y c*o IU Tt JUCU - 

Claim for enhanced rent—Plaintiff, what must 
prove. 

Where a landlord claims increased rent 
he must, m order to succeed, rebut the 
presumption arising under setion 50 f>) of 
the Bengal Tenancy Act, 1883, in favour of a 
tenant th t if he held the tenure at a fixed rent 
for 20 years, he held it from the time of the Per¬ 
manent Settlement P. C. Kumar Prasanna Deb 
RAIKAT v. LDHA 1 CUAMDRA SAHA, l8 D. W. I 17- 

£<«,) A. I. R. (P. c.) 86; 45 M. 1,/j. 779; 33 M.' 


43 * 


556 


there maybe an abandonment of a holding 
apart from the provisions of section S 7 of 
Bengal tenancy Act. b t in such a case J 
must be proved either that the tenant has 
transferred his whole interest in the property 
and ceased to takt any further interest ^Uercj/ 

f t H at eX ,f m ? le ' by a saIe of the whole property’ 
or that he has abandoned the right to re-take 
possession in future or lias either left the village 
without the intention of returning or done some 
other act which would clearly in ucate that he 
n °'r? U8er retain ed the spes rccuperandt. 

I he mere fact that lie has mortgaged the entire 
holding under a usufructuary mortgage and has 
given possession to the mortgagee continuing 
himself to reside m the same village, afior s in 
itself no evidence from which it can be infericd 
that he has entirely abandoned his rights in 
the property and has no intention of ever redeem- 
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ins the mortgage and re taking possesion; 

Samujan Roy v. Munshi Mahafon. 4 C. W. N. 
493 Monoh r Pal v. Ananta Moyee Dasya, 
20 ind. Cas. 198; 17 C. W. N. 802. distinguish¬ 
ed. . 

The mere sale of a holding in execution of a 

rent-decree does not in itself, without further 
steps being taken by the purchaser, annul any 
in umbrance which there may be existing on the 
h tiding. Pat Ram h Mander v. ICuldip 


[1925 


Narayan Tewaki 


841 


_ss. 103, 1C6— Entry in Resort of Right 

_ Presumption — Suit for correction of entry — 

Burden of pi oof. 

The plaintiffs landlords brought a suit under 
section tof) Bengal Tenancy Act, for correction 
or certain entries in the Record of Rights mode 
under section 103 of the Act. The lower Court 
decreed the suit relying on Road Cess Returns and 
the Quinquennial Register prepared under Regula¬ 
tion XLVUlof i 7<?3 : . 

Held, (1) that the re was a presumption in favour 

of the defendants from an entry under section 103B 
of the Bengal Tenancy Act and the onus of 
proof was entirely on the plaintiffs to negative 

the effect of the said presumption ; _ 

r) that having regarJ to the provisions 01 the 
Cess Act, the Road Cess Returns were not ad¬ 
missible in evidence ; . . 

f 3} that even assuming that the entry in the Quin¬ 
quennial Register was admissible in evidence it 
was not sufficient to negative the presumption 
under section 103B of the Bengal lenai.ry Act. 
C PROMODE CHANDRA ROY CHAUDHURY V. 
BlNAVAK DAS ACHARJYA CHAUDHURY, 2 7 C. W 

N. 548; (1923) A. I. R (C ) ^' 1 201 

__s. 103 B —Record of Rights—Presumption 

of correctness—Prior documentary and, oral 
evidence, value of—Provincial Settlement Record, 
value cf —Occupancy tenant, status of, whether 
can be acquired by custom. 

Evidence of facts, documentary and oral of a 

date prior to that of the publication of the 
Record of Rights is admissible and should be 
taken into consideration in determining whether 
the presumption under section 103 B of the 
Bengal Tenancy Act has been rebutted or not. 

Sheonandan Per sad Sukul v. Bacha Raut, 

a ind Cas. 54; 9 C. 1,. J-284. lollowed. 

4 In determining the status of a tenant the Pro¬ 
vincial Settlement Records are of high value 
and are sufficient to rebut the presumption of 
rr»rrectne^s that must attach to the Revisional 
Settlement Records, where it appears that there 
s c a procedure by which tbe status of the 

tenant ^ould have been changed to what it is 
tenant Revisional Settlement Records. 

r 'Ttrson c^uot by custom ac.uire the status 

{ an'occupancy tenant, notwithstanding that he 

.. Jfrecotued in the Record of Rights. It he 
lelies on any custom, it is for him to allege and 
JSJSJ custom. Pat Raghunath Misra v. 

ESmS-SAP ai. .07; (« 9 «) A. I. R. (Pat.) 
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-s. 170 (21 — Decree for arrears of rent, sale 

lull in execution of—Application to set aside 
sale, after holding knocked down to auction - 
purchaser, competency cf—Order refusing to set 
aside sale—Second appeal, whether lies. 

Section 170 (_>) of the Bengal Tenancy Act 
operates as a bar to an application by the 
holder of a decree for arrears of rent to set 
aside a sale held i r -execution of that decree on 
the ground that the decree has teen satisfied 
out of Court, when such appli ation is made aft« r 
the tenure or hopin' has been knocked down 
to the auction purchaser. 

An older refusing to set aside a sale held 
in execution of a decree for arrears of rert is 
not open to second appeal. Fat JagdHaRI Rai v. 
LangatGoi’E. 4 P. h. T. 495; (i \) 2 3 ) A. I R. 
(Pat.) 572 * 0/0 

—_s.174 — Orissa Division—Sale for arrears 

of rent—S. 17 4. applicability of. 

The provisions of section 174 of the Bengal 
Tenancy Act applv to the sale of a holding lor 

arrears of rent in Orissa. 

I11 Orissa, section 174 of the Bengal Tenancy Act 
applies to suits that originate in the Civil court 
as well as to those that originate in t e Collector s 
Court under the law as it stood in Orissa before 
the-e tion wa«- there introduced. 

Baikal Panda v. Jugendra Nath Bo^e. n - 

Ind. r as. 239 ; 14 C. L. J. ' <&: *6 c N ’- 5ir » 

approved. P C KsheTrabashi MahanTi v. 
RaTSAKAR MahapaTRa, 38 C. If J* 2 *9 


__ s . 178 .scope Of—Suit by landlord against 

tenant—Dispute as to occupancy rights—Com¬ 
promise by tenant giving up claim, validity of. 
Where there is a bona fide dispute between h land¬ 
lord and the tenant as to the latter's possession o 
occupancy rights in the land and a compromise 
decree is pasted in the suit on the admission ol 
the tenant that no such rights exist, the tenant 
cannot subsequently contend that he. having 
as a matter oi fad acquired occupancy lights 
in the land at the date of the compromise, the 
decree was not binding on him. To such a. case 

application 8 °t£ C 5? w"be applicate 

2? •spas 3 & £ Vffi? 

compromise. 1 

A compromise decree was passed in a suit brought 

EirtheC ''that P your petitioner, the defendant, 
hi given up his claim to the kashikari right in the 

la H,i7 C that”the compromise did not offend 

narain Rai 
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Eerftr Inam Rules ef 1859 — Deshpandia fallowance, 
whether inam— Succession —*' Direct l neal heirs " 
in r. 5, meaning of. 

Deshpaude allowance in Berar is nil inam an l 
is governed by the Berar Inam Rules*.f 1839.The 
inam falls i nder clause (4) (first) and is dealt 
with by r. 6 of the Rules. 

The words "direct lineal l:e rs ” in r. 5 of the 
Berar Inam Rules refer to the heirs cf the person 
mentioned just before in the same clause, that is, 
the first grantee under the British rule and not to 
any future incumbent who has not been mentioned 
anywhere in the clause. N Cuandrabhaoa v. 
Ganesh Kesheo 932 

Buddhist Law— Succession—Wife living apart 

from husband, rights of. 

When a wife has lived apart from her 
husband, by mutual consent, on account 
of incompatibility of temperament, and there 
Is no proof of undutiful conduct towards her 
husband, it would not, under the Buddhist Law 
disqualify her from inheriting to her husband s 
estate or disentitle her to claiming Letters of Ad 
ministration as against a grandson. L B Maung 
MaUNG Tin v. Ma Hr, a U, 3 Bur. L. J. 5S; (1 *>23) 
A. I. R. (R.) 150 200 

Burma Gambling Act (I 01 1899 ), s 12 — Conviction, 
when justified. 

Where a person is charged under section 12 
of the Burma Gambling Act, the mere fact that 
on one occasion he received a sum of money from 
one of the players, or from the winner, would not 
be sufficient to justify his conviction : there 
ought to be evidence of other incriminating cir* 
cumstances in order to prove the offence. R 
Nga San Dun v. Emperor, 2 Bur. L. J. 8 - 
(1923) A. I. R. (R.) 144; 2 f Cr. L. J. 933 

357 

--s. 12 —Offences contemplated by section — 

Duty of Court—Essentials to justify conviction — 
Informer, statement of. 

Section 12 of the Burma Gambling Act con¬ 
templates at least four distinct offences in relation 
to a common gaming house, and it should be 
explained to an accused person the exact charge 
he is called upon to meet. 

In order to justify a conviction under the above 
section, there must be evidence of actual know¬ 
ledge on the part of the accused. 

There is no iustification in law for making 
use of the statement of an informer to the deteri- 
ment of a person accused under the Burma Gambl¬ 
ing Act. R Ah Lin v. Emperor, 2 Bur. L. J . 51 
(1923) A. I. R. (R.) 141; 24 Cr. L. J . 871 71 

Burma Laws Act (XIII of 1893 ). s. 13 ( 1 ) — 

Burmese Buddhist Law — Gift — Possession, 
transfer of, whether necessary — Gift to become 
operative after donor’s dtalh. validity of. 

Under section 13 (1) of the Burma Laws Act, 
where the Court has to decide any question re¬ 
garding succession, inheritance, marriage, etc., 
the rule is that Buddhist Law is to apply in cases 
where the parties are Buddhists, except in so far 
as such law has by enactment been altered or 
abolished. 

There may he cases where the facts and cir- 
Cumstauces surrouuding a gift necessitate the 


Burma Laws Act —concl 1 . 


decision of a question regarding succession or 
inheritance and when that is the case, Burmese 
Buddhist Lav. must form the rule of decision. 

A Burmese Buddhist cannot dispose of his prop¬ 
erty after his death by Will, and no Burmese 
Buddhist can, therefore, under the guise of making 
a gift, be allowed in effect to make a Will. He cannot 
set at naught the provisions of his personal law 
as to the inheritance of his property after hi* 
death. Where, therefore, his act in making 
a gift, owing to the circumstances in which it 
is made, or the conditions attached thereto, 
is c uch as to affect the sin cession to or inheritance 
of his property after his death, B uddhist Law 


k 


•:i si on a 


must be resorted to, to arrive al 
whether his action can be maintains 1 r.r is invalid. 

Mating Pan U v. Ma Kyi Nyo, 8 Ind. Cas. 
1200; 3 Bur. I,. T. 107, Annamalay Chclly v. Maho¬ 
med Ismail, 23 Ind. Cis. 903; 7 L. B. R. 123; 
7 Bur. L. T. 75, Ma Pan Nyttn v. Ma Ilia Seiti, 
30 Ind. Cas. 065; 8 L. B R. 190; 8 Bur. L. T. 

149 and Mating Ba Mating v. Maung Pyu, 40 
Ind. Cas. 854, relied on. 

It is open to a Burmese Buddhist to make a 
gift or an alienation of some of his property during 
his lifetime, but it is not open to him to make 
a Will, or a gift which is to operate after his death, 
contrary to the terms of the Buddhist Law as to 
inheritance. R M.\ Thkin Myaing j. Maung Gyi, 
1 R- 35 G’ (1924) A. I. R. ( 1 < ) 13 100 


Calcutta Improvement Act [V of 1911>. ss. 42 

(a). 51 (D— Improvement Scheme—Acquisition 
of land from Calcutta Corporation for recoup¬ 
ment — Board of Improvement Trustees, power 
of—Land required for '‘executing Improvement 
Scheme,” meaning of—Land "affected by 
execution of scheme,” -whether covered. 

The Board of Trustees for the Improvement 
of Calcutta cannot in connection with an Improve¬ 
ment Scheme, acquire under se tion 54 (1) of the 
Calcutta Improvement Act, lands vested in the 
Corporation of Calcutta, which are "affected by 
the execution of the Scheme” within the meaning 
of section 42 (a) of the Act and are required for 
purposes of recoupment. Such lauds are not lauds 
required for''executing the Improvement Scheme” 
within the meaning oi section 54 (r) of the Act. 

Per Richardson, J .— Under clause (a) of sec¬ 
tion 42 of the Calcutta Improvement Act it is 
open to the Board of Trustees to make provi¬ 
sion in an Improvement Scheme for the acquisi¬ 
tion, for purposes of recoupment, of laud which 
will, in their opinion, be affected or improved 
in value by the execution of the Scheme. 
C Corporation of Calcutta v. Calcutta Im¬ 
provement Trust, 50 C. 531; (1924) A. I. R. 
(C.) 85 34*1 

Calcutta Rent Act (III of 1920). ss. 4, 11 

—Statutory tenant—Agreement to pay more 
than the standard rent—Lease in terms cf 
agreement—Object of lease, legality of — Lease, 
whether enforceable—Contract Act [IX of 1872) 
s. 23. 

Where the immediate object of a lease is c 
secure a rate of rcut iu excess of that allowij 
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Cnloutta Kent Act — con<ld. 

by the Calcutta Rent Act, thus tending to 
defeat the provisions of tlie Act, which disables 
a landlord 1 'ioin recovering more than the 
standard rent, the object is unlawful, and 
consequently the lease is void and cannot be 
enforced, (j Sat.eii Abraham v . Manf.kji Cowasji. 
5o C. .,91; (1921) A. I. R. (C ) 57 5 cl 

Cause of action—Hundis taken in liquidation of 
original transactions, suit on. —Hundis found 
to be inadmissible in evidence — Plaintiff, whether 
can fall back on original cause of action. 

Plaintiff sued for Rs. 1,500 principal and 
Rs. 84-5-0 interest on two hundis reciting that there 
had been dealings between the parties ending in 
the striking of a balance of account for Rs. 2,500 
which the defendants paid, as to Rs. 1,000 in cash 
and as to the balance of Rs. 1,500 by the hundis ; 
inasmuch as the hundis were improperly stamped 
they were held to be inadmissible, and the ques¬ 
tion arose whether the debt could be proved 
aliu di : 

Held, that a cause of action existed to the 
plaintiff i dependency of the two hundis and as 
the hundis were a mere sequal and consequence 
of the earlier transactions the plaintiff was not 
precluded from falling back on his original cause 
of action. 

Parsotun Naratn v. Ta 1 ey Singh, 26 A. 17S; 
A. W. N. (1003) 217, distinguished. L NaTIIU 
Ram v. Dogar Mai,, 4 L. 198 555 

C. P- Land Revenue Act (II of 1917), s. 208 (5) 

/8), scope of —Abadi site—Express or implied 
contract between proprietor and holder, effect of 
— Absence of express contract—Implied contract ; 
presumption of —Wajib-ul-ar/. or custom, whether 
excepted. 

Nothing in section 203 of the C. P. Laud 
Revenue Act would affect the terms of an express 
as well as an implied contract between the proprie¬ 
tor and holder of an abadi site. 

Where there is no express contract between 
the proprietor and the holder of a.i ab.ili site an 
implied contract has to be presumed from the 
existence of a custom. 

Sectio 1 203 <»f the C. P. Land Revenue 

Act does not override the provisions of a 
ivajib-ul-arz or any existing custom. 

Section 203 (5) of the C. P. Laud Revenue Act 
speaks only of the classes of persons who In.Id 
sites in the abadi an 1 not of the capacity in 
waich they hold them and still less of the 
capacity in which they originally acq ired 
them. N Abdul Aziz Khan v. Biiairodan 925 

-8. 219 —Communal land — Trespasser — 

Suit for eject ,ient—Civil Court, jurisdiction 
of—Powers of Deputy Co mmissioner . 

A Civil Court has jurisdiction to try a suit 
by a malguzar to eject a trespasser from 1 nd 
6 et apart oy an entry iu the Administration Paper 
of the village for the communal purpose of a cattle 
stand, upon a portion of which lie alleges the tres¬ 
passer has encroached by the erection of a budd¬ 
ing. The Deputy commissioner cannot deter¬ 
mine the right to cxcl .de a trespasser from a 
Communal land permanently under section 219 


[1923 

C P. Land Revenue Aot —conc'd.' 

( i the C. P. T an! Revenue Act. He can eject 
him summarily. The jurisdiction of the Civil 
Court to determine such a right has 1 een 
expressly saved nder the section. N Sakharam 
v. Ramchandra, (1923) A. I. R. (N.) 32$ 914 

Chota Nagpur Tenancy Act (VI of 1908). s 46— 

Surrender of holding by tenant for consideration, 

validity of. 

It is open to a tenant to surrender his holding 
which is amenable to the provisiors of the Cliota 
Nagpur Tenancy Act, to liis landlord for a pecu¬ 
niary < ousideration, and such a transaction does 
not amount to a transfer in contravention Of 
the provisions of section 46 of that Act. 

Triloch an Panda v. Dindbandhu Panda, 44 
Iud. Cas. 317; 3 P. L. J. 88 at p. 90, Jaitam v. 
GopilAsav, ,]7 Iud. Cas. 32; 14 N. L. R. 125, 
A t.dul Majid v. llaricharan Haider, 53 Ind. Cas. 
1*. relied cm. Fat Bario Santhal v. Fakir 
San Thai, 601 

-ss. 46 ( 2 ), 72 — Mortgage by tenant — 

Surrender — Landlord, whether bound by mortgage. 

The piovisions contained in section 72 of the 
Chota Nagpur Tenancy Act are similar to those 
contained in section 86 of tlie Bengal Tenancy 
Act with this difference that the provision con¬ 
tained in clause (6) of the latter section does not 
find a place iu the former section ; and this omis¬ 
sion leaves the power of surrender conferrred by 
section 72 of the Chota Nagpur Tenancy Act un¬ 
hampered by the existence of any incumbrance 
over the property. 

Therefore, in spite of a prior sale or mortgage 
by a raiyal of his holding, he is free to exercise 
his right of surrender of the holding in favour 
of the landlord, for, under clause (2) of section 46 
of the Chota Nagpur Tenancy Act, no transfer 
by a raiyatoi his right in his holding or any portion 
thereof is binding on the landlord unless it is 
made with his consent in writing. 

Whatever the value of a transfer by a raiydt 
of his 11011-transferable holding be so far as the 
transferee or any other person in the world is 
concerned, it is absolutely to be ignored and con¬ 
sidered to be non-existent so far as the landlord 
is concerned. The landlord is the owner of the 
property, and the raiyat’s interest is carved 
out of it ouly for limited purposes and the right 
of reversion which the landlord undoubtedly has 
in the land cannot be affected except by express 
statutory provision. That reversion is recognised 
in the right which accrues to the landlord by an 
abandonment of the holding or by a voluntary 
surrender by the tenant who willingly yields 
up to him the limited right which was carved 
out. Therefore, it is immaterial that the transfer 
is for valuable consideration and the surrender 
for no consideration at all. 

The principle that a person cannot be permitted 
to derogate from his own grant is not of universal 
application and cannot apply to the case of a land¬ 
lord where, by a bona fide surrender by the tenant, 
he acquires a statutory right of re-entry into the 
land which was originally demised in favour of the 
tenant. 
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Mohsenuddin v. Bhagaban Chandra, 61 Inch 
Cas. 443; 25 C. W. N. 29; 32 C. h. J. 286; 48 C. 
605 (P C.) distinguished. 

No equitable considerations -would arise in 
favour of a transferee of a non-transferable holding 
for he, with liis eyes open and knowing the limited 
interest of the tenant and his unquestionable 
right under sections 72 and 73 of surrender and 
abandonment—the holding being non-transfer¬ 
able without the consent of the landlord—takes 
the grant. He must, therefore, have foreseen the 
possible result of surrender, or abandonment, by 
the tenant. There is no reason why the landlord 
should be prejudiced unless he is a party to 
any fraud or dishonesty committed by his raiyat 
in surrendering the holding. Fat Ram TJraon v. 
DomaN Kai.ai.,4 P.D. T. 562; 2 (Pat.) 898; (1924) 
A. I. R. (Pat.) 100 209 

Civil Procedure Code (Act V of 1908), ss. 2 (2), 
47, 92 —Scheme —Application for further relief 
under scheme, whether application in execution 
— Appeal. 


When a suit is instituted under section 92 
of the Civil Procedure Code to obtain a decree 
settling a scheme and a decree is passed embody¬ 
ing a scheme, the relief sought must, so far as 
the suit is concerned, be regarded to have been 
finally given and there remains nothing to obtain 
by way of execution. 

Provisions in a scheme for further remedy 
by applications to the Court cannot be enforced 
*• in execution of the decree.’' and orders granting 
or refusing such applications arc not •' decrees ” 
under section 2 (2) of the Civil Procedure Code 
and are not appealable as such under section 47 
thereof. 

Damodarbhat v. • Bhogilal. 24 B. 45; 1 Bom L. 
K. 509; 12 Ind. Dec. (N. s.) 567, Prayag Doss Jt 
Vant Mahantv. Tirumala Srirangacharluvaru, 28 
M. 319; 15 M. L. J. 133 . Lokasikhamani Mudaliar 
v. Thiagaroya Chetliar, 38 Ind. Cas. 4T5; (1917) 
M. W. N. 420; 5 L. W. 596. referred to and 


distinguished. , f .. 

Where no procedure for the exercise ot the 

powers conferred upon it by the scheme is speci¬ 
fied in the scheme, the functions of the Court enter¬ 
taining applications under some provision in the 
scheme must be regarded as judicial and the 
applicability both of its ordinary judicial pro¬ 
cedure and of the law relating to appeals from 
its ordinary decisions must be presumed. 

Ramaswami Gouudef v. Mulhu V clap pa 
Gounder, 71 Ind. Cas. 1039; 44 M. L. J. 1; 16 
D. W. 848; (1923) M. W. N. 133; (1923) A. I. R. 

(M.) 192; 46 M. 536. Vcnkatarama Ayyar v. Janab 
Hamid Sultan Maracayar Sahib Bahadur, 70 
Ind. Cas. 987; 44 M - J- l6x * ( x 9 2 3 ) M. W. N. 
78; 32 M. h. T. 114; 17 D- W. 656; (1923) A. I. R. 

(M.) 360, National Telephone v. Postmaster 
General, ( 1913 ) A. C. 546; 82 L. J. K. B. II 97 J 
109 D. T. 562; 57 S. J. 661; 29 T.L. R. 637, Bala- 
krishna Udayar v. Vasudeva Atyar, 40 Ind. 
Cas. 650; 40 M. 793; 15 A. L. J. 645; 2 P. L. W. 
joi { 33 M. D. J. 69; 26 C. L. J. 143 ; 19 Boro. L. 
R. 715 ! ( 1917 ) M. W. N. 6J8; 6 1 .. W 502; 22: C 
w. N. 501 11 Bur. If. T. 481 44 I. A, 261 (P. C.), 


relied on. M RunganaTua ThaTuaCIIaRTar 0. 
Krishnaswami Tiiatiiaciiariar, 18 h. W. 237: 
(1923) M. W. N.664 189 

-8. 2 ( 11 )—" Legal representativedefini - 

tion of scope of—Decree against intermeddler, 
whether binding on real he r. 

The definition of "legal representative" in 
section 2 (ir) of the Civil Procedure Code is only 
for the purposes of procedure in instituting and 
defending suits and cannot affect the roles of 
substantive law. 

It is true that when a person intermeddles with 
the property of a deceased person he must be 
regarded as a legal representative of the deceased 
for the purposes of procedure to the extent of 
the property with which he has intermeddled, but 
there is no principle of law which makes him 
the representative of the deceased so far as suc¬ 
cess on to the property of the dccea cd is concern- 
cel. 

The mere fact that an intermeddler is joined as 
a party to a suit for recover}' of possession cannot 
make a decree in that suit in any way binding on 
the real heir who is not a party to that suit, and 
who later on gets a decree against the inter- 
moddlcr declaring his superior right. A Lax.sa Rai 
v. Udit Rat 114 

-s. 10 — Slay of suit — "Suit," whether 

includes af peal—Suits for different debts, 
whether coxircd. 

For the purposes of section 10 of the Civil Pro¬ 
cedure Cotie the word * suit ” includes appeal. 

Bepin Behury Mozumdur v. Jcgcndra Chandra 
Ghosh. 36 Ind. Cas. 641; 24 C. I„. j. 514, followed. 

Where the suits are for distinct and different 
debts, for instance where the suits are for 
recovery of successive rents section 10 does not 
apply. C Jamini Nath Muluck v. Midnapur 
Zemindary to., 27 C. W. N. 772; 11923) A. I. R. 
v C.)7i6 231 

-ss 10 , 115 —Order refusing to stay suit 

— Revision, whether lies. 

Inasmuch as an order refusing to stay a 
suit under section 10 of the Civil Procedure 
Code, does not amount to a decision of a case 
w thin the meaning of section 115 of the Civil 
Procedure Code, an application to revise such order 
cannot be entertained. 

Mela Ram v. Rikhikesh, 69 Ind. Cas. nit 
33 P. W. R. 1922, (1923) A. I. R. (L.) 69, Firm 
Ishar Das-Dharm Chand of Amritsar v. Firm 
Buta Mal-Durga Das of Amritsar, 67 Ind. Cas. 
870; (1922) A. 1 . R. (L.) 54: 4 L. h. J . 425, Sulianat 
Jahan Begam v. Sundar Lai, 58 Ind. Cas. 90; 
42 A. 409. 18 A. L. J. 431 and Buddhoo Lai v. 
Mewa Ram, 63 Ind. Cas. 15; 43 A 564; 19 A. 
L. J. 558 (F. B), relied on. L Bagh Singh v. 
B11 agwan Das 101 

--s. 11 , 0 . XXXIV, rr. 7 , 8 — Redemption 

suit—Preliminary decree—Failure of plaintiff to 
pay decretal amount, effect oj -Second suit for 
redemption, maintainability of —Kesjudicata. 
Where a plamt.ff obtains a decree for redemp¬ 
tion or a mortgage by payment into Court of a 
certain sum within a certain time and then takes 
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no steps towards making such payment and the 
period fixed elapses without any payment being 
made, a second suit to redeem on payment of 
the self-same sum is not barred by the rule of 
res judicata. 

Shibbu Mul v. Paira Singh, 86 P. R. 1877, 
Dhanpat Mai v. Jhaggar Singh, 93 P- R* 1908; 
t 6t P. L. R. 1908; 133 P. W. R. 1908 (F. B.), 

followed. 

A preliminary decree in a redemption suit 
provided that if the plaintiff failed to pay the 
amount mentioned in the decree within the time 
limited “he shall be debarred from all right to 
redeem the property." Nothing further was done 
under the decree either by the plaintiff or by 
the defendant: 

Held , that a second suit by the plaintiff to 
redeem the property was not barred by res 
judicata by virtue merely of the clause in the 
previous decree having the right of redemption, 
ns there was no final determination in that suit 
of the issue whether the plaintiff’s failure to pay 
the redemption price within the period fixed by 
the Court would terminate the relation of mort¬ 
gagor and mortgagee and further as such an 
adjudication was not necessary for the decision 
of the suit. 

A preliminary dectee in a redemption suit 
ought not to direct more than that if the plaint¬ 
iff makes a default, the mortgagee should have 
a right to ask for a final decree for foreclosure 
or sale as provided by r. 8 of O. XXXIVof the 
Civil Procedure Code. LSunKa v. Jjiarit, (1923) 
A. I.R. (Iv.) 680 919 

-s. 11 , Expl. VI. applicability of. 

.Section n, Explanation VI, of the Civil Proce¬ 
dure Code, applies to a common right asserted by 
certain persons on behalf of themselves and others, 
but not to rights which are not common but 
several and distinct. 0 Zarif-un-Nissa v. Siiafiq- 
uz-Zaman, 26O.C. 133: (192 3) A. I. R. (O.)i83 026 
- s. 11 , Expl. VI. 0 . I, r. 8— Representative 

suit—Leave to sue on behalf of others not obtained 

— Compromise decree —Res judicata. 

Explanation VI to section n of the Civil Pro¬ 
cedure Code is not confined only to cases where 
leave of the Court has been granted under O. I, 
r. 8 of the Code, nor does the explanation become 
inapplicable because the decree on the previous 
suit wa based on a compromise and was not 
passed after contest. 

A decree in a suit brought by the plaintiffs 
rs trustees on b.half of themselves, and the whole 
body of persons worshipping or interested in a 
temple operates as res judicata in a subsequent 
suit filed under O. I, r. 8 of the Civil Procedure 
Code by certain other representatives of the vil¬ 
lage against the same parties notwithstanding 
that the prior suit was not brought under O. I, 
r. 8 and the decree was a compromise decree and 
not one passe 1 ifter contest. 

Srooman Madabushi Gopalacharlu v. Emmani 
Subbamma, 55 lad. Cas. 984; 43 M. 487; 38 M. h. 
J. 493 : (i 9 2 °) M. W. N. 435; 27 M. h. T. 219, 
Godimella Rangamma v. Panchangam Nara- 
simhacharyulu, 35 Ind. Cas. 116; 31M. I*. J. 26; 
1(916) 2 M. W. N. 258, followed. 


[1923 

Civil Procedure Code— 1908 — contd. 

Jenkins v. Robertson, 1 H. L. Sc. 117, In re 
South American and Mexican Company, Ex parte 
P mh of England. (1895) 1 Cli. 37; 64 I,. J. Ch.189 f 
12 R. 1; 71 L. T. 594; 43 W. R. 131, Kumara 
Venkata Perumal v. Thatha Ramaswamy Chetty , 9 
Ind. Cas. 875; 35 M. 75; (1911) 1 M. W. N. 290; 9 
M. h . T. 487; 21M.L. J. 709 and Madhavan v. Kesha - 
van, ir M. 191; 4 Ind. Dec. (N. s.) 133, followed. 
M Ciievraya Goundan v. Athappa Goundan, 
(192 3 ) M. W. N. 545; (192.,) A. I. R. (M.) 88 386 

-ss. 16 , 2 C —Decree improperly passed—* 

Proper remedy—Suit for declaration that decree 
not binding on plaintiff, nature of — Cause of 
action — Jurisdiction. 

Where a decree has been improperly passed, the 
proper and convenient course is for the party ag¬ 
grieved to go to the Court that granted the decree 
and get it set aside by that Court. 

Before a Court can entertain a suit fora declara¬ 
tion that a de. ree granted by another Court is 
not binding on the plaintiff it must be shown 
that there is a cause of act on within the jurisdic¬ 
tion of the Court. 

A mortgage decree in respect of properties 
situate within the jurisdiction of the Patna Court 
was passed by the Court at Benares. The judg¬ 
ment-debtor instituted a suit in the Court of the 
Subordinate Judge of Patna for a declaration 
that the decree was inoperative against him ; 

Held, (1) that the suit was not a suit for land 
and section 16 of the Civil Procedure Code did not 
apply ; 

(2) that the cause of action did not arise within 
the jurisdiction of the Patna Court; 

(3) thntthe plaint should, therefore, be returned 

for the purpose of being filed in the proper Court. 
Fat Benares Bank Ltd., v. Surendra Narain 
Singii 469 

-s. 20 —Principal and agent—Suit by 

principal to recover money due—Place of suing . 

In the absence of an agreement to the contrary, 
or of special circumstances showing a different 
intention, a princ pal cannot, where his agent 
carries 011 business elsewhere, call upon him to 
render an account at his own place of business, 
011 the ground that the money or goods were sent 
to the agent from such place. 

Muhammad Shafji v. Karamal AH, 76 P. R« 
1896, followed. 

Defendants, who carried on business in Bombay, 
and who acted as Comm ssion Agents of the plaint¬ 
iffs, carry ng on business at Delhi, used to send 
goods to the plaintiffs and the latter used to send 
money to the defen iants. Plaintiffs instituted a 
suit at Delhi to recover from the defendants 
a sum of money which they alleged was due to 
them on the accounts. 

Held, that, in the absence of any evidence that 
the money was payable by the defendants at 
Delh , the Delhi Court had no jurisdiction to 
entertain the suit. L Firm PirTiii SinGH- 
Jamayat Rai v. Firm Harsukh Das-Jhog Mai, 
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- s. 24 —Transfer of suit—High Court, 

powers of — Procedure. 

No Court can direct any transfer from one Court 
to another unless both Courts are subordinate 
to it. 

A High Court will not, save upon most 
exceptional grounds, direct a Court subor. inate 
to it to return a plaint, duly instituted, f<-r pre¬ 
sentation to a Court outside the jurisdiction of 
such High Court. 

Abu Bakar Ahbul Rahiman & Co. v. Rambux, 
40 Ind Cas. 303; 13 N. I.. R. 81, followed. N 
Topan Harji & Co. v. Sixcuai DAr.cn and 548 

-s. 34 ( 2 ), 0 . XXI. r. 2 . 0 XXXIV. r. 8— 

Notice of payment, applicability to mortgage 
suits—Position of kanomdar without notice — 
Failure to award interest — Presumption that 
interest refused. 

Order XXI, r. 1, clause 'i\ of theCivil Procedure 
Code which requires notice to be given to the 
decree-holder of any payment made into Court 
under a decree is inapplicable to a redemption 
decree where the decree-holder has to make the 
payment. Ord r XXXIV, r. 8, governing redemp¬ 
tion suits, does not require any notice to be given 
to a defendant after the decree has been passed 
before the plaintiff obtains possession, and a 
kanomdar who docs not rect ive notice is not also 
prejudiced by such failure since he is not entitled 
to have delivery stayed pending a re-valuation 
of improvements. 

Under section 34 (2) of the Civil Procedure Code 
where a decree is silent with respect to interest 
the Court should be deemed to have refused such 
interest. M Aximy Putiiia Kovu.akaTii Viatiian 
Sridkvi, (192 ?) M. W. N. 753; ib l -. W. c 86 ; .is 
M. U. J. 687; (1924) A. 1 . R. (M.) 102 566 

-s. 47 —Order holding decree executable 

against person or properly of judgment-debtor 
— Appeal, second, whether lies. 

The order of an Appellate Court holding that a 
decree-holder can proceed against the property but 
not against the person of the judgment-debtor, con¬ 
clusively determines the rights of the parties with 
regard to the personal liability of the iudpinent- 
debtor to satisfy the decree and falls under section 
47 of the Civil Procedure Code. A second appeal 
Is, therefore, competent against such an order. 
L I*IRM Mur,CHAND-HuT ClIAND V. PlRM GaNDA 

MAr.-RAi.i.iA Ram 1039 

- ss. 47 , 161 , 0 - XXI, r. 29 —Execution of 

decree—Order prohibiting payment to decree- 
holder — Appeal—Payment order enforced by 
decree-holder through Bank—Poiver of Executing 
Court to prohibit Bank from making payment. 

All orders staying execution of decrees are ques¬ 
tions arising between the parties to the suit in 
which the decree was passed and relating to the 
execution thereof and arc, as such, appealable. 

Ghazidin v. Fakir Bakhsh, 7 A. 73; A W. N. 
(1884) 226; 4 Ind. Dec (n. s.) 301, relied on. 

A decree-holder attached certain money belong¬ 
ing to his judgment-debtor which was lying 
to his credit in a branch of a certain Bank, and 
obtained a payment order from the Executing 


Court which he presented to another branch 
of the rome P-auk and asked it to collect the money. 
The money was obtained by the latter branch 
but In fore it could be paid to the decree holder 
the Executing Court issued an order prohibiting 
the Bank from making the payment: 

Held, (i) that the Executing Court had no juris¬ 
diction to make the order under O. XXI, r. 
90 of the Civil Procedure Code, inasmuch os, 
at the time of making tlie order, there was no 
suit pending before it against the decree-holder on 
the part of the judgment-debtor; 

(2) that after collecting the payment order the 
Bank held the money on behalf of the decree- 
holder as his agent and that the Court had no 
power to interfere with the actual delivery of 
the money to the decree-holder. L Fhzhoi,mes 
v. Waryam Singh, .1923) A. 1 . K. <X.) 514 419 


-s. 47 , 0 . XXI. r. 53 —Execution of decree 

— Attachment—Objection by party against whom 
suit was dismissed, nature of — Appeal , whether 
lies. 

A defendant against whom a suit has been 
dismissed is a party to the suit, within the 
meaning of section 47 of the Civil Procedure Code, 
and where an objection lojg-d by such a person 
to the a tachmcnt of certain property in execu¬ 
tion of the el ciee passed in the suit is dismissed 
the order dismissing the objection is open to 
appeal. 

The mere fact that an objection to an attach¬ 
ment by a party to the suit is lodged under O. 
XXI, r 58 of th Civil Procedure Code, would not 
discnti.lv: the objector Irom pleading that the 
objection was really under section 47 of the 
Code and that O. XXI, r. 58 of the Code was 
relied on under a mistaken view of the law and 
that an app al is competent from the order dis¬ 
missing the objection. L Gauran v. Ciiandu Lax 

747 


-s- 4/, 0 - XXI, rr. 68 , 60,63 — Objection to 

attachment by trustee — Judgment-debtor author of 
trust — Trustee, whether representative of judgment - 
debtor — First Appellate Court entertaining 
appeal i without juris Action—Second appeal, if 
maintainable — Appeal, second — Jurisdiction, 

ques ioti of whether can be raised fr first time. * 
In objecting to attachment of certain prop¬ 
erty in the execution of a decree under O. XXl 
r. 58 of the Civil Procedure Code if the 
objector claims the property as a mut- 
walli of a trust, he does not do so as a 
representative of the judgment-debtor, even 
though the author of the trust may himself have 
been the judgment-debtor, except where such 
trust is created after the suit or the decree passed 
therein. 


Nath Mai Das v. Tajamtnul Husain, 7 A. 36/ A, 
W.N. (1084) 218; 4 Ind. Dec (n.s.) 264, Ramanathan 
Chettiar v. Lewai Marakayar, 23 M. 195; 10 M. I,. 
J. 64; 8 Ind. Dec. (n. s.) 535 and Kartick Chandra 
Ghosh v. Ashutosh Dhara, 12 lud. Cas. 163- 30 
C. 298; 14 C. D. J. 425; 16 C. W. N. 26. followed. 

Where a Court of first appeal entertains 
ail appeal in a case in which no appeal lay 
to it, a second appeal would lie. ' 7 
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Jwala Prasad v. Salig Ram, 13 A. 575; A. W. 

N. (1891) 158; 7 Ind. Dec. (N. s.) 363, Walayat 
Husain v. Ram Lai, 23 Ind. Cas. 643; 12 A. I,. 
J. 1113 and Bandit am Mookerjee v. Puma 
Chandra Roy, 43 Ind. Cas. 738; 45 C. 926; 27 C. L- 
J. 115. followed. 

An appellant is not barred from raising the 
puestion of jurisdiction in second appeal, even 
if he did not raise it in the First Appellate Court. 
A Bhagwan Das v. Mahmud Bano • 1053 

-s. 47 , O. XU, r. 6 ( 2 )— Execution ofaecrce 

— Sale, application to stay—Appeal whether lies 
— Court , duty of. 

An order refusing to stay a sale of immoveable 
property in execution of a decree during tbe 
pendency of an appeal, under the provisions of 

O. XLI, *. 6 (2) of the Civil Procedure Cede, is 
appealable as a decree under section 47 of the 
Code. 

Ram Nath Singh v. Kamleshnav Prasad Singh, 
9 Ind. Cas. 323: ‘5 C. W. N. 432. distinguished. 

Under O. XLI, r. 6 (2) of the Civil Procedure 
Code the Court, in the ca^e of an order for the 
sale of immoveable property in execution of a 
decree, is bound, where an appeal is pending from 
such decree, to stay the sale cn the application 
of the judgment-debtor, on such terms as to 
giving security or otherwise as the Court tli nlcs 
fit until the appeal is dispost d of. L Firm 
PhaGgu Mai,-Mata Din v. BenarsiDas 1C01 

__ s. 47 , 0. XLI, r. 6 2 —Execution of 

decree—Slay of sate — Order, nature of— 

Appeal, whether lies—Court, duty of. 

An order relating to the stay of sale of immoveable 
property in execution of a decree made under 
O. XLI, r. 6 (2) of the Civil Procedure Code, falls 
within the purview of section 47 of the Code and 
is appealable. 

Subramania Pillai v. Kumaravelu Ambalam, 

33 Ind. Cas. 66; 39 M. 54 1 relicd on - 

When an application to stay a sale is made 
under O. XLI, r. 6 (2) of the Civil Procedure Code, 
it is incumbent on the Court to stay the sale on 
such terms as to giving security or otherwise as 
the Court thinks fit. An order directing that 
the sale be stayed on condition that the decretal 
amount is deposited and paid to the decree-holders 
who are not requ red to furnish security, is against 
the spirit of the rule as it is tantamount to an 
order refusing to stay the sale. L Shankar 

DaSv. Kasturi Lai, 789 

-- s. 47 , O XLI, r. ( 6 ) 2 —Slay of execution 

_ Appeal, whether lies — Application to stay 

sale — Court , duty of. 

The expression “an order relating to the execu¬ 
tion of a decree ” in section 47 of the Civd Procedure 
Code is comprehensive enough to include an order 
relating to the stay of execut on, and such an 
order is, therefore, appealable. 

Svinivas Prosad Singh v. Kesko Prasad Singh, 
12 Ind. Cas. 745; 14 c - J- 489. re ied ou. 

When an application is made under r 6 (2) 
nf O. XLI of the Civil Procedure Code, it is ob- 
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ligatory on the Court to stay the sale on such terms 
as to giving security or otherwise as it thinks fit. 
L The Firm Phau,u Mal-Hira Lai,v. Banarsx 

Das 015 

-s. 48 , applicability of, to proof of decree - 

debt in insolvency. 

Section 48 of the Civil Procedure Code deals 
only with the execution of a decree and has no 
applicability to the proof of a decree-debt in 
insolvency proceedings. M Sivasubharamania 
Pillai v. Thethiappa Piuuai, .j5 M. L. J. ic6j 18 
L. W. 636; (1923) M. W. N. 895 572 

-s. 49 — Assignment of decree — Equities 

of judgment-debtor against original deeree’holder 
—Effect on assignment. 

R obtained a decree on 9th February 1922 
against C and assigned it to C, on the same date, 
G filed a suit against R on 13th June 1922 on a 
separate cause of action and obtained a decree 
on 30th August 1922. G deposited the amount 
due under the decree of R and got it attached in 
execution of his own decree. C applied to have 
the attachment raised; 

Held, in revision that as G had made cross- 
claim in the suit by R, the latter had notice of 
the claim though the suit was actually brought 
afterwards and assignee took the assignment 
subject to the claim of C under section 49 of 
the Civil Procedure Code. 

Under section 49 of the Civil Procedure Code, 
the transferee of the decree holds it subject to the 
equities (if any) which the judgment-debtor migl t 
have enforced against the original decree-holder 
N Chuni lad v. Guuzari Lad. iu N. L R. '64 752 

-s. 60 — Attachment—Gratuity paid by 

University, whether attachable— Gratuity in 
consideration of past < ervices, whether del t. 

Section 60 (^) of tbe Civil Procedure Code does 
not exempt private pensions or pensions payable 
by a body other than Government from 
attachment. A pension or gratuity payable by 
a University does not, therefore, fall within the 
purview of the section, 

Janki Das v. E, 1 . Ry. Company , 6 A. 634I . 
A. W. N. (1884) 210; 4 Ind. Dec. (N. s.) 247, 
d'atinguished. 

The Syudicate of the Punjab University 
recommended a gratuity to be paid to the 
judgment-debtor in consideration of past services 
which the latter had rendered to the University, 
but before the gratuity could be paid to him it 
was attached by the decree-holder in execution 
of his decree against the judgment-debtor 1 

Held, (1) that the gratuity not being a pension 
granted by Government was not exempt from 
attachment under section. 60 (^) of the Civil 
Procedure Code; 

(2) that the gratuity constituted a debt payable 
by the University to the judgment-debtor and 
was, therefore, liable to attachment under 
section 60 of the Code. L Muhammad Abduixa 
v. J 1 wan Mad 945 

- s. 60 — Non-transferable occupancy hold* 

ing — Sale in execution cf money-decree-*- Raiyat 
whether can object , j* 
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The measure of liability of n property to in¬ 
voluntary alienation under sec’iou Go of the Civil 
Procedure Code is the power of voluntary aliena¬ 
tion. 

The transfer of the whole or part of a non- 
transferable occupancy-holding is operative as 
against the ra'-yai whether it is made voluntarily 
or involuntarily. 

Chandra Benode Kundtt v. Sheikh Alla Bux, 
58 Ind. Cas. 353; 48 C. 184; 24 C. W. N. S18; 
31 C. L. J. 5io(S. P.), followed. 

A non-transferable occupancy-holding is liable 
as against the raiyat to be sold in execution of a 
money-decree held by an ordinary creditor who 
is not the landlord. 

Bhiran Ali v. Gopi Kanth, 24 C. 3555 1 C. \V. 
Is. *96. 12 Ind Dec. (x. s.) 90.,, dissented from. 
C Kenaram Pal v Kinu Mandal. 30 C. 50^; 
(1924) A. I. R <C ) 5-' 379 

-s 04 0 XXI r 57 — Execution of decree 

—' Default of decree-holdermeaning of — 
Dismissal of execution application on account of 
absence of bidders — Attachment, whether continues 
— Application, fresh, for attachment and sale 
— Order for production of schedules — Default 
—Dismissal of application—Alienation by judg¬ 
ment-debtor — Auction-sale under fresh applica¬ 
tion, position of. 

In execution of a money-decree certain prop¬ 
erties of the judgment-debtor were attached 
and their sale was ordered, but the execution 
petition was dismissed as there were no bidders 
at the sale. A second execution petition was 
then filed with a prayer for attachment. The 
decree-holder was ordered to produce schedules. 
This was not done and the petition was dismissed. 
A day before the date of this dismissal the j udginent- 
debtor granted two mortgages on the properties 
which were the subject of attachment. A third 
execution was thereafter filed, the properties 
were attached and sold and the sale was confirm¬ 
ed. In a suit by the mortgagee to enforce the 
mortgage as against the auction-purchaser: 

Held, that neither the first nor the second 
order of dismissal of the execution petitions was 
on account of'default'of the decree-holder with¬ 
in the meaning of O. XXI, r. 57 of the Civil 
Procedure Code, and, therefore, on the date of 
the mortgage, the original attachment on the first 
petition was subsisting in favour of the plaintiff 
and, this being so, the alienation was void as 
against the auction-purchaser. 

The default of the decree-holder under O. 
XXI, r. 57 of the Civil Procedure Code cannot 
be constituted either by his absence from the sale 
or his failure to bid at the sale, but must be a de¬ 
fault in the discharge of some obligation laid on 
him by the Code or the rules framed under it, 
and the order in respect of which the default is 
contemplated must, further, clearly be one which 
could be made alter attachment and not one 
which is appropriate only before attachment. 

Order XXI, r. 57 of the Civil Procedure Code 
it applicable only to cases in which the stage 
of attachment has been passed and in which the 
Coart is conscious that j tha next stage 
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is intended and is not applicable to an abnormal 
case where no one concerned, neither tlie party 
nor the Court, is conscious ot the true facts and 
where, if there is in lad an attachment, the party 
and Comt are not aware of it and are pro.ced¬ 
ing as t hough there were none. M VENKITES* 

Warayya.vv. AswaTiia Naravan, (1 9 -3' M. W. 
N 5 - 9 ; 45^1 J'- J • 315; (1923) A. I R (M.I ,03 491 

---s 6 Q. 0 XXI. r 72 — Mortgage-decree — 

Sale — Purchase by benamjdar on behalf cf 
decree-holder, whether void —Suit by decree-holder 
to enforce agreement against judgment-debtor, 
maintainability of 

Plaintiff obtained a mortgage-dec ret and brough t 
the mortgaged property to sale. Tlu- property was 
purchased by a benamidar on behalf of plaintiff. 
Plaintiff then entered into an agreement with 
the judgment-debtor whereby the latter was to 
remain in possession of the property and to pay 
off the decretal amount by a certain date, in 
default of which plaintiff was to take possession 
of the property. The judgment debtor made 
default and plaintiff brought the suit for pos¬ 
session : 

Held, (t) that the sale in execution of the plaint¬ 
iff s mortgage-decree in which the property was 
purchased for the plaintiff without the permission 
of the Court was affected with a mere irregularity 
and was not void but voidable; 

(2) that the defendant, judgment debtor in 
the previous suit, could not claim to avail him¬ 
self of the remedy provided by sub-r. 3 of r. 72 
of O. XXI of the Civil Procedure Code in second 
appeal; 

(3) that the suit was not barred by section 
06 of the Civil Procedure Code inasmuch as the 
benamidar had never claimed title under the 
sale certificate. 

Per Suhrawardy, J .—An execution-sale in 
which the decree-holder purchases the property 
without the permission of the Court is voidable 
and is liable to be set aside at the instance of the 
judgment-debtor or his representative, but the 
judgment-debtor has no absolute right to ask 
the Court to set aside such a sale and the matter 
is in the discretion of the Court. 

Section 66 of the Civil Procedure Code only 
applies to a suit in which the plaintiff attempts 
to enforce his secret title as against the certi¬ 
ficated purchaser. C Saradindu Chakravarti v. 
GosTa Bkhari Pramanick, 37 C. L. J. 403; 27 C. 
W. N. 208; (1923) A. I. R. (C.) 302 1 S 0 

-S. 73 —Application for rateable distribu¬ 
tion—Powers of Court to go behind decree—Suit 
by one decree-holder for injunction to stop 
payment to another. 

A Court charged with the distribution of ass ts 
under section 73 of the Civil Procedure Code has 
no power to go into the question of the bona fides 
of a decree in respect of which an application 
for rateable distribution is ma le to it. 

Ghu tsham Das v. Uma Persh id, 50 Ind. 
as. 264; 15 N. L. R. 68; 17 A. L. J. 410; 46 
M. 17 . J 483; 21 Bom. Iv. R. 472; 23 C. \V. N. 817; 
(1919) M. W. N. 513* 10 W. 511; 1 U. P. L,. 
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(P. C.) SO (P. C.); In re Sunder Dass, 11 C. 42; 
5 Ind. Dec. (s. s.) 785; Puran Chand JJoid v. 
Surendra Narain Singh, 16 Ind. Cos. 795; 17 
C. W. N. 326; 16 C. Iy. J. 5S2. discussed and dis¬ 
sented fl'OUl. 

Peaty Lai Das v. Peary Lai Damn, 22 Ind. 
Cas. 407; 19 C. W. N. 903; 18 C. L. J. 646; Chhagan■ 
lal v. Pazarali, 13 B. 154; 7 Ind. Dec. (x. s.) 103, 
followed. 

In distribution proceedings under section 73, 
Civil Procedure Code, it is open to an aggrieved 
decree-holder to file a suit immediately and stop 
payment to the opposite party by obtaining 
an injunction. N MaGan.maj, v. RaciivnaTiikau. 

19 N. D- R. 1 72; (1924) .\. I. R. (X.) .9 749 

—-S. 80 — Suit against public officer —Mala 

fides— Notice whether necessary. 

Before instituting a suit against a public officer 
a plaintiff is bound to give notice under section 
80 of the Civil Procedure Code even though in 
the discharge of his duty, the public officer acted 
mala fide. 

Shahebzadec Shahanshah Begum v. Pcrgusson. 
7 C. 499; 3 Ind. Dec. (N. s.) 871, dissented from. 

Raghubans Sahai v. Phool Kumari, 32 C. 1130; 

1 C. Iy. J. 542, distinguished. 

Jogendra Nath Roy Bahadur v. Price, 24 C. 
584; 12 Ind. Dec. (n. s.) 105S, Samanthala Koti 
Reddi v. Porthuri Slibbiah, 46 ind. Cas. S6;4i M. 
792; 7 h- W. 586; 34 M. L. J. 49-t: 23 M. L- T. 
357; (1918) M. W. N 414 fE B.). followed. C 
Dakshina Raxjan Ghosh v. Umar Ciia'd Oswaj,, 
38 C. L. J. 104; 50 C. 992 28 C. W. N. 10 173 

■-- S. 99 0 . I.r 10 —Suit instituted in name 

of wrong plaintiff — Mistake, how rectified — 
Evidence Act (7 «; 18:2), s. 116 —Ra t mit — 
Question of lessor's title, whether iclsvant — 
Ostensible lessee merely trustee — Tide of lessor, 
whether can be juestir c l—Transfer of Property 
Act (I V of 1882), s. 10' —Contract to contrary, 
whether valid — Na/ul land, lease of — Rules of 
Government, rule 1820, interpretation of. 

Where a plaint purports to be filed by a 
Municipal Board with the addition of the name 
of the Cha rman as plaintiff, the error is not one 
of su tance but merely «-f form and may be 
corrected under the provisions of O. I, r. 10, Civil 
Procedure Code, if the objection is taken in the 
Trial ourt. 

Under section 99 of the Civil Procedure Code, 
this di-fect cannot be made the ground of any 
interference with the decree passed by the Court. 

In a suit between a lessor . nd lessee, the 
latter cannot be permitted to deny the title 
of the former. 

The question of the lessor’s title is foreign 
to a suit for rent or in ejectment against the 
lessee and this is equally true in a case" where the 
ostensible lessee is merely a >rust e and liable to 
render act ouut to the cesl ique trust. 

Bilas Kunwar v. Desraj Ran jit Singh, 30 Ind. 
Cas. 299; 37 A. 55 'I *9 C. W. N. 1207; 29 M. h. 
J* 335 ; 2 w - 8 3 °: 18 M. L. T. 248; 13 A. h. J. 
99i; *7 Bom. D. R. 1006; 22 C. I.. J. 510; '1915) 
Mi W i 7575 42 I. A. 202 (P. C.), followed. 


'flie terms of section 106 of the Transfer of 
Property Act arc 'subject to any contract to the 
contr* ry ' and a notice of ejectment complying 
with the terms of the contract is valid though 
it may offend against the terms of the aforesaid 
section. 

Rule 1S20 of Rules of Government regarding 
management of Nazul property by Municipal 
Boards lays down that when a terminable lease 
is given it shall not ordinarily he for a period 
shorter than 30 years. The use of the word 
‘ ordinarilj- necessarily implies exceptions and 
it is discretionary with Municipal Boards to give 
a lease for a shorter period. 0 Shamsuddin 
Kiianv. P atkii Shaii, 9 O. & A. L. R. 1041 0£8 

-- s 104. q XXI. rr 60 , 90 . 92 . 0 XLIII, 

r. 1 (j)— Execution of decree—Application to 
set aside sale — Appeal, second, whether lies — 
Failure to issue notice before drawing up 
proclamation, effect of. 

A second appeal is not competent from the 
order of a District Judge passed on appeal against 
an order setting aside an execution sale under 
O. XXI, r. 92 of the Civil Procedure Code. 

The failure of an Executing Court to issue notice 
to the judgment-debtor under O. XXI, r. 66 of 
the Civil Procedure Code, before drawing up 
the proclamation of sale amounts to an irregularity 
in publishing the sale within the meaning of 
O. XXI, r. 90 of the Code, and an application to 
set aside the execution sale on that ground is 
covered by the rule. 

Bipin Bihari Bejali v. Kanii Chandra Mandal, 
i* Ind. Cas. 715 and Sheodhyan v. Bholanaih, 

2 r A. 311; A. \V. N. (1899) 84; 9 Iud. Dec. (N. 6.) • 
907, followed. L Jaggan Nath v. Baud, 4 L. 
243: U923) A. I. R. (Iy) 592 108 

-ss 109 (c). 110 - "Decision,” meaning 

of—H igh Court 1 ever sing findings but affirming 
decision of Ttial Court, effect of—Combined 
effect of several factors—high Court, whether, 
will certify appeal. 

The term “ decision " in the last clause of 
section no, Civil Procedure Code, means the 
decree or order passed, and not the reasons given 
for passing such decree or order. 

Where the decree of a Trial Court is affirmed on 
appeal by the High Court, it is not necessary that 
the judgment of affirmance should be based on 
precisely the same reasons as those given by the 
Trial Court. The mere circumstance, therefore, 
that there are no concurrent findings of fact would 
not remove the case from the last clause of section 
110 of the Civil Procedure Code, and so relieve the 
person applying for leave to His Majesty in Coun¬ 
cil from showing that some substantial question 
of law was involved in the appeal. 

Where an Appellate Court permits an issue which 
had been given up to be re-opened, and allows in 
the appellate stage further evidence to be taken, 
that in itself is not a sufficiently substantial ques¬ 
tion of law to entitle an applicant to appeal to His 
Majesty in Council, especially where the apph" 
cant was in no way prejudiced by the procedure 
adopted by the Appellate Court 
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Clause (c) of section 10) of the Civil Procedure 
Code imposes no limitation to the cases in. which 
a High Court raav certify a case as a fit one for 
appeal to His Majesty in Council, but the power 
given by that clause ought to be used very spar¬ 
ingly. 

Where, in a case (a) the property involved is 
of very large value, (6) the decision of the 
H gh Court is based upon findings of fact 
wh ch reversed the findings of the Trial Court, 
(c) the evidence upon which the High Court 
acted was not all before the Trial Court, 
and (d) a question of procedure of somewhat 
unusual character is involved, an 1 it is possible 
that a higher Tribuual might take a different 
view in respect thereto : 

Held, that the combined effect of these matters 
was such that the High Court ought to exercise its 
power under section 109 and certify the case as 
a fit one for appeal to His Majesty in Council. 
Pat Haro Bahadur Man Singh v. Nawlakiibati. 
5 P I,. T. 17; 2 P. h. R . 48 58 

— -S. 110 —Appeil to Privy Council—Suil 

regarding nature 0/ tenancy —Subject-matter t vj .tie 

of. 

Where the subject-matter of a suit is solely 
the nature of a tenancy i the value of which was 
Rs. 2,000, the fact that the te lancy affected 
property worth over Rs. 10,000 would not give 
a right of appeal to the P/ivy Council. L Diianna 
Mvt, v. Mon Sagar, (r 023) A. I. R. (b) 28 >; 6 b. 
L. J. 78 654 

— -S. 110 . applicability of—Suit for recovery 

of annuity—Value for pur pose of appeal, how 
calculated. 

The value of the subject-matter in dispute for 
the purposes of au appeal to His Majesty in Co n- 
cil in a suit to ie:over an annuity is, under section 
Ito of the Civil Procedure Cole, tiic annuity 
which is sought to be recovered, not the value of 
the property upon which that annuity is charged. 
P 0 adii> Husain u Ahmad Hus .in 18 L. W. 

I [ >; \i9.i j) V. I. R (p. C ' io.*, .0 O. C. 2 1 < ; 45 .M. 
L. J.25*; (« >23 M.W N O; 3 Vl. r.. T. 21?; 
10 O b J 288; 28 c. W. N. .8 J.0O.& A b R . 
484 5 j 2 

— - S . HO —Application for leave to appeal 

to His Mijssty in Council—Suit by Hindu 
wil)jj — Plaintiff adoptin’ sou pendent© lito— 
Son not broajhl on record — S'Mstanlial question 
of law. 

In a suit by a Hindu widow in possession of 
her husband's estate the defendants contended' 
that the suit was not maintainable because a pre- 
v ous suit comininced by the predecessors-in- 
iutercst of the plaintiff had abated under O XXII, 
r. 9 of the Civil Procedure Code. It was also urged 
that as the plaintiff had, during the pendency of 
thi suit, adopted a son it was incumbent upon her 
to bring upon the record as plaintiff the name 
of the minor buy she had adopted. Both these 
contentions were overruled and the suit was 
eventually decreed by th? High Court. The 
defendant then applied for leave to appeal to 
His Majesty in Council: 
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Held, that neither of the questions raised wa a 
substantial question of law within the meaning 
of section lie, Civil Procedure Code, and leave 
could not, therefoie. be granted. A BuAi.i Khan 
v. Sujan Kaur. 21 A. b. J 665; 11924) A. J. R 
(A.) 06 100 

-s. 110 —Decree modified on review-- 

Application for leave to appeal to His Majesty 
in Council — Limitation, terminus a quo— 
Subject-matter of suil land assessed to revenue 
— Value, how calculated. 

Where the High Court reviews and modifies 
a decree passed by itself the period of limitation 
for an application for leave to appeal to His Majesty 
in Council begins to run from the date of the 
decree passed in review. 

Joykishen v. Alaoor Rohoman, 6 C. 22; 5 Ind. 
Jur. 522; 6 C. L. R. 575; 3 Shome L R. 197; 
3 Ind. Dec. (N. s.) 15 (P. C.) and Vadilcd v. Pul- 
chand, 30 B. 56; 7 Bom. L. R. 664, .relied cc. 

I11 determining whether the value of land in 
dispute is Rs. 10,000 or upwards, for the purpose 
ot section no. Civil Procedure Code, the rules 
under the Suits Valuation Act, in accordance with 
which land is valued for the purpose of jurisdic¬ 
tion in the Trial Court, do not apply. It is the 
market-value of the land which has to be ascer¬ 
tained for the purpose of that section. L Nawaz 
A Lit/. Allu, 4 L. 183; 0 b. b- J - 14 ; (1924) A. I. 
R. (b ) 82 520 

-ss. Ill, 115 — Madras High Court — Letters 

Patent (Mad.), els. 39, 44 —Government of 

India Act, 1915 (5 & 6 Geo. V, C. fi), 
5. 107— Single Judge, order of, in revision, 
whether appealable to Privy Council. 

Under section hi (a) of the Code of Civil Pro¬ 
cedure, read with clause 44 of the Letters Patent 
of the Madras High Court, no appeal lies to the 
Privy Council against an order of a Single Judge 
of t. e High Court passed in revision under section 
115 of tile Civil Procedure Code and section 107 
of the 1.0 vc mine lit of India Act, notwithstanding 
that such an order is a " final order” within the 
meaning of clause 39 of the betters Patent. 
M Satvanarayan a Varai raS/.da r. Venkata 
Bhasyakaklu, 18 I.. V.. 05.-,; 46 M. 950; 40M. 
b. J 117 604 

- 9 . 115 —Appellate Court, finding of, that 

no compromise or arbitration — Revision— High 
Court, jurisdiction of, to interfere. 

Where an Appellate Cout finds that there 
was uo lawful ugrccmnnt to rcJcr the disputes 
between t k* parties to a suit to arbitration, or a 
compromise ol the suit, and directs a trial of the 
suit, there is not such a decision of the case to 
warrant intcrlerencc by the High Court under 
section 115 of the Civil Procedure Code. B 
Tiiakjrbdas Triuhovandas V. I.almulhai Tri- 

BUOVANDAS, 23 iio.il. b. ✓,32 ; (1 ya3) A. /. K. 

(B.) ..01 ... 102 

-s. 115 —Misconstruing evidence—Material 

irregularity. 

The misconstruing of evidence amounts to 
material irregularity and a fiords good ground 
for revision. L Firm Gokal M.yl-Ramchand v. 
Firm Nath Mal-GulzarL MaL, (1923) A. I. R. 

(Mu* - 8ia 
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-s. 115 —Suil cognizable by Small Cause 

Court—Trial by Court under its ordinary 
powers—No objccti n to jurisdiction, either in 
Trial or Appellate Court — Rvision—High Court 
whether will interfere . 

Where a suit cognizable by a Court of Small 
Causes is tried by n Munsif under his ordinary juris¬ 
diction without objection to his jurisdiction, 
and the parties have had a full trial and an 
appeal to the District Judge without objection 
on the point of jurisdiction, the High Court 
will not i .terfere i:i revision. 

Ram Lai v. Kabul Singh, 25 A. 135; A. W. N. 
(1902) 219, followed. 

Surcsh Chundcr Maitra v. h'tislo Rangini Dasi, 

21 C. 249; 10 Ind. Dec. (n\ s.) 798, discussed and 

followed. 

Ramasamy Chctliar v. Orr, 26 M. 176; 12 M. 
L. J. 264, Kollipara Seda paly v. Kanhi paly 
Subbayya, 1 Ind. Cas. 543; 33 M. 323; 20 M. I/. 
J. 718; 6 M. L. T. I2i and Shankatbliai 

v. SomabJiai, 25 13 . 417; 3 Bom. J,. R. 129, 
distinguished. N K\mruddix v. Indraxi. t • N. 
L. R. 1:9; (1924) A J. R. (N.i 1 769 

-SS. 115 . 151 — Application under s. 131 — 

Inherent powers oj ( ourl—Existence of cira.in¬ 
stances to justify review — I terfcrcncc in rev.sioo 
— High Court, discretion o f . 

Where a Sub_>rl ale J 11 entertained an apj li 
cation under section 151, Civil Procedure Code, 
and set aside a prior order if 1 is »issal of si it 
and where the ord-.ro i tliesai 1 petition might have 
been passe l on review of tic prior ork-r if the 
Judge had e erased . is power und r t c apt r 
on review, the High Co rt will not in re ision 
uadi-r section 115 of the Civil Procedure Col.* 
interfere with the order nder sectnu 15 , cs,e- 
cially if it is substautloll > just. M Brito i*. Brito 

888 

--— S 3 . 115 . 151 —Inherent power, refusal 

to exercise—Discretion — Revision, when com¬ 
petent. 

The revisional powers of a High Court are 
exercisable only iu those cases in which the Court 
by which the case was decided a'peais to have 
acted in the exercise of a jurisdiction not vested 
in it by law, or to have failed to have exercised 
a jurisdiction vested in it, or to have exercised 
its jurisdiction illegally or with material irregu¬ 
larity j 

Section 115 of the Civil Procedure Code applies 
to jurisdiction alone, the irregular exercise 
or non-exercise of it, or the illegal assumption 
of it, and is not directed against conclusions of 
law or fact which do not involve the question 
of jur sdiction. 

Balakrlshna Udayar v. Vasudeva Aiyar, 40 
Ind. Cas. 650; 40 St. 793; 15 A. I*. J. 645; 2 P. 
I^.W 101:33 AI.Iv.J-69; 26C.D J.143; 19 Bom. 
h. R. 715; (1917) M - w - N. 628; 6 L. W. 501; 

22 C. W. N. 50; II Bur. Iv. 1. 48; 44 I. A. 261 

(P.C.), followed. . . 

The High Court w 11 not, in revision, interfere 
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with an order passed under section 151 of the 
Civil Procedure Code which, on the face of it, 
is not perverse or illegal. 

Sham Parshad v. Ram Chand, 20 Ind. Cas. 2031 
10 P. R. 10 j 1: 273 P. Iv. R. 1913; 217 P. W. R. 
1913; 25 P SV. R. 1914, followed. 

B hoi it v. Ram Lai, Co Ind. Cas. 720; 2 L. 66; 
3 U. P. b. R. (L.) 29, distinguished. L Punjab 
Binking Co. IvTD. v DiianpaT RaI, (192 ) A. I. 
R. (fv.) 306 487 

-s 115 0 IX r. 13 — Application to set 

aside ex parte device—Error of law—Revision 
— High Court, pjwcr of, to interfere. 

In ati application to set aside an ex parte 
decree the burden of proving want of knowledge 
of the decree within thirty days of the appli¬ 
cation lies on the applicant, and where a District 
Judge on appeal against an order refusing to 
set aside au ex parte decree misunderstands and 
m'sapplics the law he commits a material 
i-regularity in the exercise of his jurisdiction 
within the meaning of section 115 of the Civil 
Procedure Co:lc, and his order is liable to be 
set aside on revision. 

Manoluv Lai v. Sadiqa Begum, 37 Ind Cas. 292; 

101 P. R. 1916; 202 P. W. R. 1916, Fazal v. 
Hashmaii, 31 Ind. Cas 914:40 P. R. 1916; 133 
1 *. W. R, 1916. Sughru Mai- Haroharoti Dus v. 
Snam Lal-Gokal Chand, ,p Ind Cas. 777; 146 
P. W R. iui 8, followed. L Firm Maghi Mai,- 
Khariiti Ram v. Firm C'.opi Ram-Ram Chand 

1020 

- s. 115 0. XXI. rr 89, 92 (2)— Applica¬ 
tion to set aside sale—Notice to parties affected 
— Judgment debtor, whether necessary party — 
Noti-e, issu of — Limitation — Revision —Court 
acting under erron'ous view of law—High 
Court, whether will interfere—Government of 
India Act, 1 >15, (5 & 0 Geo. V, c. 61), s. 107 
— Negligence of judgment-debtor to take out 
notice, effect of. 

A Court is not competent to make any order 
upon an application made by a judgment-debtor 
under O. XXI, r. 89 until notice of such applica¬ 
tion hes been given under r. 92 to all the persons 
affected thereby. 

Although an application under O. XXT, r. 89, 
to deposit must be made within 30 days of the 
date of the sale, no limitation is prescribed for 
the issue of a notice under r- 9 2. 

Ganesh Bab Naik v. Vithal Vainan Mahalya, 

19 Ind. Cas. 475; 37 B. 387; 15 Bom. I y . R. 244, 
relied on. 

Siwilra Kuer v. Damri Lai, 62 Ind. Cas. 

6i; s P. I-r-T. 33O, anl Ajiudlin Ahamed v. Khoda 
Bux Knoudkay, 50 In k Cas. 5, dissented from. 

Where in the body of his application for 
deposit a judguieut-debtor states the name and 
aduress of the auction-purchaser and asks that 
the sale be set aside oa his depositing the 
decretal amount, that is a sufficient application 
to make the auction-purchaser a party, and as 
soon as the notice is issued upon him he becomes 
a party to the proceedings. 

Where an Appellate Court confirms an execution 
sale upon au erroueous view of the law its 
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slon is final and cannot be interfered with un’er 
section 115, Civil Procedure Code. 

Fatal Rab v. Mansur A tued, 45 Ind. Cas. 773* 
40 A. 423; 16 A. h. J. 433. relied on. 

The powers of superintendence vested in a 
High Court by section 107 of the Government of 
India Act, will not be exercised lightly, and 
certainly not where a petitioner is guilty of 
negligence. Pat Bibi Zainab v. Paras N a tu, 4 
P. L.T. 491; r P. I,. R. 361; 2 Pat. 800; (1924) A. 

I. R. (Pat.) 37 430 

-s. 115 0 - XXI rr. 100, 101 —Execution 

of decree—Dispossession by decree-holder — 
Possession on one's own account—Person in 
joint possession —Ben ami, question of, whether 
can be gone into — Revision—Decision basis of 
jurisdiction. 

It cannot be said that a person who is in joint 
possession of land with a judgment-debtor is 
not in possession on his own account, within 
the meaning of r. 101 of O. XXI of the Civil Pro¬ 
cedure Code. 

Cooverji Hirji v. Dewsey Bhoja, 17 B. 718; 
9 Ind. Dec. (n s.) 471, dissented from. 

Radha Gobitida Missir v Raghunath Missir, 
20 Ind. Cas. 253; 18 C. W. N. 695; 18 C. D. J. 
138, relied on. 

In dealing with an application under r. 100 
of O. XXI of the Civil Procedure Code, the Court 
i s not entitled to go into the question of benami 
in order to determine whether the applicant was 
in possession of the disputed property in liis own 
right. 

Where the decision of a Court is the very basis 
and foundation of jurisdiction in its limited 
sense as distinguished from powers, it comes 
within the purview of section 115 of the Civil 
Procedure Code. 

Dhamvanti Kuer v. Sheo Shankar Lai, .31 

Ind. Cas. 873; 4 P. h. J. 31 °; (1921) Pat. 
364, followed. 

Where by a misconstruction of the provision 
of la.v the Court held that the petitioner was not 
entitled to maintain an application under O. XXI, 
r. 100 of the Civil Procedure Code: 

Held, that the order was one declining juris¬ 
diction and was, therefore, open to revision under 
section 115 of the Code. Fat Ram Kishun Singh 
v. Damodar Prasad 856 

—- s. 115, 0 . XXXIII, r. 1— Leave to sue 

as pauper, refusal of — Revision, whether lies — 
Contradiction between evidence and finding — 
Mater LI irregularity — Valuation of pauper's 
property—Redemption suit by pauper—Equity 
of redemption, whether 'subject-matter' of suit. 

A High Court has power under s. 115 of the 
Civil Procedure Code to revise an order refusing 
t» grant permission to sue as a pauper. 

Kapildeo Singh v. Ramrikha Singh, 8 
I id. Cas. 484; 33 A. 2*7; 7 A. L. J. 1191, 

Mahadeo Sahai v. Secretary of Stale for 
India, 65 Ind Cas. 255; 44 A. 248; 20 A. D. J. 
551 (19:2) A. I. R. (A.) r. dissented from. 

Buddhoo Lai v. Mew a Ram, 63 Ind. Cas. 
I 5 i 43 A. 5 >4; 19 A. D. J. 558, Chattar- 

pM Sjngh v. Raja /?«>», 7 A. 66i p. 665 
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A. W. N. (188*) 156; 4 Ind. Dec. (n\ s.) 85 j, 

Muhammad Husain v. Ajudhia Prasad, io A. 
467: A W. M. (188S) 179; 6 Ind. Dec. (*. S.) 313, 
distinguished. 

Debo i as v. Mohunt Ham CharanDas, 2 C. W N. 
474, Gopal Chandra Ncogy v. Bigoo Mislry, 8 C| 
W. N. 70, relied upon. 

A diiect contradiction between the evidence 
and the finding of the Court is a material irregula- 
lity which would justify iuterfeiencc in revi¬ 
sion. 

Under O. XXXI IT, r. 1 of the Civil Procedure 
Code the Court is concerned only with the value 
of the property in the alleged pauper's po session, 
not with 1 is efforts to realize it ; if the property 
coni 1 fetch more than a certain amount it does 
not matter in the least whether the alleged pauper 
tried to obtain it. 

In a suit to redeem a mortgage of property 
of which the plaintiff is not in j ossession, t :e right 
to redeem which he asserts, is the subject-matter 
< f tlie suit for the purposes of r. 1 of O. 
XXXIII of the Code and in deciding, whether he 
is entitled to sue as a pauper or not t e value < f 
that right must not be included in the means 
of which he is possessed. N A CHa^. SINGH v. Seth 
J iWandaS, 19 N. U R. 163 993 

-s. 141, 0 . IX, rr 8, 9. 0. XLUI, r. 1 (e)—• 

Suit dismissed in default—Application for 
restoration—Dismissal in default — Appeal — 
Procedure. 

The procedure provided in the Civil Procedure 
Code u regard to suits must be followed so far as it 
can be made applicable, in all proceedings arising 
out of an application for the restoration of a suit 
dismissed in default of the plaintiff. 

Manakji v. Surajmaf, 10 Ind. Cas. 705; 7 N. D. 
R. 32, followed. 

An appeal lies from an order dismissing an 
application for restoring to file an application 
for the restoration of a suit dismissed in default 
of the plaintiff. N KaUCuaraN v. RaTaNSINgh. 
19 N. T,. R. 1 r9; U923) A. I. R. (X.) 293 589 

--s. 144. scope of — Auction-purchaser not 

decree-holder — Restitution, whether allowed _ 

Judgment-debtor having no saleable interest — 
Sale, whether valid—Suit for recovery of posses¬ 
sion, whether maintainable. 

Section 144, Civil Procedure Code, allows resti¬ 
tution to be made against the decree-holder who 
obtains any benefit under a decree which is after¬ 
wards reversed on appeal. It does not allow 
restitution to 1 e made against a third party, 
and does not apply where the auction-purchaser 
is not the decree-holder. 

One P, had a money decree against A. in exe¬ 
cution of which he attached certain property A. 
had died before the attachment and his daughter-in- 

law L. was impleaded as his legal representative. 

She objected to the attachment and tne objection 
was eventually upheld by the High ourt. Mean¬ 
while the property had been sold by auction in 
execution of the decree and purchased by the 
defendant. L. then sued lor recovery of p 0 «. 
[session: • 
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Held,{ i) that the suit was not barred by sec¬ 
tion 144, Civil Procedure Code, as the plaintiff 
was no party to the decree ; 

(2) that the original judgment-debtor had 
no saleable interest in the property and conse¬ 
quently it was immaterial whether the decree 
was subsisting or not because the Court holding 
the sale had no jurisdiction to sell the property ; 

(3I that the plaintiff was entitled to recover 
the property but was liable to refund the surplus 
sale-proceeds which she had with rawn from the 
Court. A BaEWanx Sixgii v. I.aiqa BkgaM 238 

- SS 144. 151 — Restoration, power of, 

extent of — Receiver, appointment of—Dismissal 
of suit — Court, power of, to pass necessary 
orders. 

The power of a Court to grant restitution is 
not confined to cases covered by the provisions 
of section 144 of the Civil Procedure Code, but, 
under that section, read with section 151, of the 
Code it may he extended to other cases. 

A Court which appoints a Receiver has au¬ 
thority to pass orders necessary for wind ug-up 
his charge, even after the dismissal of the suit. 

Administrator-General of Bcnga' v. Prcm Loll 
Mullich, 22 C. ion at p. 1012; 22 I. A. 203; 5 M. 
L. J. 157; 6 Sar. P. C. J. 660; n Ind. Dec. (n t . s.) 
072 (P. C.), relied on. £ Gang A R.\Jl v. NaTIIa 
R.\ m 858 

-.-s-145, 0. XXI, r. 40 — Arrest of juig • 

vient-debtor—Execution of security -bond — Non- 
appearance of judgment-debtor on day fi ;cd 
— Application by decree-holder for execution of 
decree against sureties — Am-nduent adding 
prayer for production of j'.i;m:nl-dcbur — 
Waiver — Legality of order of arrest. 

In execution ot a decree the judgment-debtor 
was arrested. lie then paid a portion of the 
decree-debt and as regards the balance put in 
an application under O. XXI, r. .;o, Civil Pro¬ 
cedure Cock , that he might be released from custody 
on security being given for rc-appcarance. A se¬ 
curity-bond was executed by which the sureties 
undertook to produce the judgment-debtor on 
a day fixed, in default they were to be liable for 
the balance under the decree. The original execu¬ 
tion application was thereafter treated as dosed. 
On the day fixed, however, the judgment-debtor 
was not produced. Tne decree-holder there¬ 
upon applied by petition for warrants against 
the judgment-debtor and the sureties for 
the balance under the decree; but under 
the direction of the Court the decree-holder 
amended the relief into one directing the 
in reties to produce the judgment-debtor at 
a future date and in default to" issue warrants 
against the sureties, stating at the same time 
that the sureties had committed default in pro¬ 
ducing the judgment-debtor and had rendered 
themselves liable for the decretal amount. The 
Court ordered the arrest of the sureties on the 
petition under section 145. Civil Procedure Code. 
On the application of the sureties thereupon 
t o cancel tlie said order ; 

llehl, (1) that the fact that the original execution 
petition was treated as closed did not put an 
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end to the liability of the sureties under a later 
application; 

Lalji Suhov v. Odoya Sunderi Mitya, 14 C. 757; 

7 Ind. Dec. (N. s.) 502, rot followed, 

(2) that the application for execution of the decree 
by the decree-holder by production of the judg¬ 
ment-debtor on a later date did not constitute 
a waiver or condonation of the right to enforce 
the security bond already broken through non- 
p o lnction of the debtor on the previous 
heating day; 

(3) that the terms of the surety-bond for produc¬ 

tion of the judgment-debtor on a particular clay, 
not having been complied with, the sureties had 
ren lered themselves liable fortlie decretal amount 
and the order of execution against them as finally 
passed under section 145^ Civil Procedure Code, 
was not open to any lcgarobjection. M NaGIEr 
v. Krishna Chexxiar, (1923) M. W. N.770 830 

-s 149 — Omission to pay requisite Court- 

fee deliberate — Ext.nsion of lime, whether should 
be grunted. 

W.ierc insufficient Court-fees have been paidi 
and there is no bona fide mistake, but the non¬ 
payment of the lull amount is deliberate, taep-.rty 
in default s not entitled to any grant of time, 
under section 149 of the Civil Proccd re C >de, to 
make up the deficiency. L KaMJI LaE v. Shibba, 
(.923) A. I. R. (L.) 309 067 

- s 151 , 0. XLI.rr. 23 £5 £ch II, para. 15 

— Arbitration — Award, set aside on ground of 
unreasonableness — Remand, proper order of — 
Inherent power of remand, when can be exercised. 
The fact that an award does not seem to be 
reasonable is not a valid ground for setting it aside 
under tli? provisions of paragraph 15, Schedule II, 
Civil Pro:edure Code. 

On the application of the parties, a suit wa9 
referred to three arbitrators and it was agreed that 
the award of the majority would be bindin *. One 
of the arbitrators disagreed with the award made 
by the other two and the Trial Court set it aside 
on the ground that it did not seem to be reasonable. 
The Appellate Court, holding that the question 
of the validity of the award had not been deter¬ 
mined at all, remanded the case under O. XJLI, 
r. 23 of the Civil Procedure Code. The plaintiffs 
appealed against this order: 

Held, that the setting aside of the award by the 
Trial Court was not a decision on a preliminary 
point and the remand should have been under 
r. 25 of O. XLI of the Civil Procedure Code. 
Krishnan Chelti v. Muthu Palandi, 22 M. 1721 

8 Ind. Dec. (n. s.) 122, Abdul Karim Abu 

Ahmed Khan Ghaznavi v. Allahabad Bank, 
Limited, 41 I id. Cas. .508; 44 C. 9 - 9 ; 21 C. W. N. 
877. 26 C. I.. J. 4«*. distinguished. 

Section 151 of the Civil Procedure Code can 
only be invoked in the absence of a perfectly 
clear provision of law applicable to the ease which 
is before the Court. Fesh CHaNDaN v Bibi 1 S 8 

-- s . 153 . 0.1. r. 1 Q—Appca' filed against 

deceased respondent — Procedure Application to 
amend cause title by substituting mantes of 
legal representatives of decease l, maintainability oft 
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Where an appeal is filed by mistake against a 
respondent who lia-1 died prior t > th ■ presentation 
of the appeal, the proper procedure to adopt is to 
file another appeal and to have the delay, due 
to the mistake committed in good faith, excused. 

An application to amend the cause title of the 
memorandum of appeal by substituting for the 
name of the deceased respondent, the names of 
his legal representative is unsustainable and 
docs not lie. Neither O I. r. 10 of the Civil Pro¬ 
cedure Code nor section 153 of the Code k appli¬ 
cable to such a case. 

No such proceeding as an appeal ag inst 
a party who is dead is authorised by the Cede 
of Civil Procedure. M Govindu Kavir.j 
I 3 UROIl 1 TO 'o’. GaURaXGa Sa'V, ( IQ.* *)M W. N. «|J$; 
18 L. W. 5,; 4 5 M. I,. J. -r 31; (192 ,) A. I. R. 

(M) 56 739 

—--0 I, r. 1, tvhji.tr applicable la appeals 

— Appeal, joint a lien way be prefened. 

The rale laid down in O. I, r. 1 of the Civil 
Procedure Code is intend'd to enable persons 
aggrieved by the same act or having the same 
right to relief to join in one suit insteal of 
bringing separate suits, aud is also applicable to 
appeals. 

Plaintiff sued defendants Nos. 1 and 2 
for the recovery 0/ a certain amount due on a 
pro note of which he claimed to be the holder in 
due course and which defendant No. 1 had 
executed in favour ot defendant No. 2 and which 
the latter ha 1 transfer!ed to the plaintiff. I he 
suit was dismissed as against defendant No. 1 
but was decreed against defendant No. ?. Plaint¬ 
iff and dcicndaut No. 2 fil 'd a joint apt eal 
claiming that the suit should te decreed agaiust 
defendant No. 1 also: 

Held, that, having regard to the provisions of 
O. /, r. 1 of the Civil I ro.elurc Code, it wis 
open to the plaintiff and defen latit No. 2 to 
prefer a joint appeal against defendant No. r 
for the same relief, inasmu h as it involved a 
commou question, vis , whether defendant No. 1 
could or could not ne held liable for the- plaintiff’s 
claim L BueaQi Mae v. Anuur. KaBim, (»9-m) 
A. I. R. (I,.) 638 £50 

- 0 II, r. 2—Suit for recovery of possession 

front mortgagees — Subsequent suit for redemption, 
whether Parted — Cause of action. 

Where a suit against mortgagees for posses¬ 
sion on the gro mil that the mortgagees were 
trespassers and the mortgage was not binding 
on the plaintiff by reason rf absence of con¬ 
sideration and legal necessity is dismissed, a 
subsequent suit to redeem the property mort¬ 
gaged is not barred by O JI, r. 2, Civil Pro- 
ccduic Code, as the cause of actiou in the two 
suits is differe t. 

Barkhurdar v. Chi alia Mai, 48 Ind. Cas. 798; 
HO P. R. 1918. distinguished. L Jaimae v. 
GaN’EShi MaE 4 i io;; 5 b L. J.e <6 528 

-O il. it. 3. 4. 5, 0 0 VI rr 16,17 — 

Amendment of plaint — Joinder of several 
causes of action—Alternative claim, whether 
necessarily prejvdices tiial—Procedural law, 

. object of. 


Civil Procedure Code—1908—contd. 

It cannot be laid down as a general principle 
in all cases that an alternative claim necessarily 
prejudices, embarrasses or delays the fair trial 
of 1 ease. 

The whole object of the procedural law is to 
prevent multiplicity of suits and a plaintiff should 
not be compelled to institute a second suit if he 
can obtain appropriate relief in the first suit with¬ 
out in any way embarrassing the defendant. 

Owen v. Morgan, (1S8-) 35 Clr. D. 492; 56 h. 
J. Ch. 603; 5O L. T. 503; 35 \V. R. 705, relied on. 

Plaintiffs sued for rose ssion of an agreement 
for sale and for an order upon the defendants 
to ref md the sum of money paid l»y them to the 
defendants towards the performance of the agrec- 
m nt. Subsequently, tlie plaintiffs applied for 
amendment of the plaint ; sking for a decree for 
specific performance of the agreement in the event 
of the Court finding it impossible to give them 
a <1 crec for its resci>sion. 

Held, that the causes of action could be conveni¬ 
ently tried or disposed of together if the applica¬ 
tion for amendment of the plaint was allowed 
and the altcrn.it ve relief would not prejudice, 
embnoas or delay the fair trial of the case. 
Jtat CII\NDRIK\ J'PASaD v Hika LaE. (I02:) Pat. 

<5 ; 5 p. b. T. 9: * p. L. R. ',.2 433 

- 0 - VI, r- 4 — P.ea lings — Fraud — Parti - 

cul.n s. 

A surrender like any other aet in order to be 
operative must be bona fide, and if it is tainted 
with fraud, it confers no light upon the land¬ 
lord and need not be avoided. 

Where fraud is relied upon it must be expressly 
pleaded : positive facts and circumstances must 
be set out clearly g.viug rise to the i pplicatiou 
ol hau l. I at R.-.M L'raO.v v DoMaN KaEaL, 4 P. 
I,. T. 562; 2 Pat. 8jS; (i -4) A. I. R. (Pat.) 100 209 

- 0 VI, r. 14 —Plaint signed on instructions 

from plaintipf, validity of. 

Where a plaint is signed by a third person on 
instructions fror and on behalf of the real and 
ostensible plaintiff, it must be regarded as having 
been signed by a person duly authorised within 
the meaning of O. VI, r. 14 of the Civil Procedure 
Code. L \U Ahmad v. Abdue Giiani 880 

- 0 . IX, r 13 — Decree, ex parte, applica¬ 
tion to set asiae, dis tssil of—Suit to set aside 
decree on ground of fraud whether maintainable— 
Non-sendee of summons, whether can be proved 
— Fraud, when presumed. 

The fact that the plaintiff applied and failed 
to have an cx parte decree set aside under O. IX, 
r. 13 of the Civil Procedure Code does not pre¬ 
vent him from maintaining an action for setting 
aside the decree on the ground of fraud, and 
incident a.?y proving, as un index of the fraud, 
that summons was not served on him in the pre¬ 
vious suit. 

liadha Fannin Shaha v Pran Na.h Roy, 28 
C 475:5 C. W. N. 757, followed. • 

J.ingui Ch lud/mry v. Lai/it Paslan, Go Ind. 
Cas. 124; 6 P. L. J. 1: 1 P. b. T. 715: (1921) Pat* 

3; 3 U. I*. I/. R. (Pal.) 1, docusaed 
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The failure to serve summons on a defendant 
may be accidental or deliberate ; and where the 
Court finds as a fact, that there was no foundation 
for the suit itself, it is open to the Court to hold 
that the suppression of the summons was deliberate 
with the object of snatching a decree from the 
Court in the absence of the defendant. Fat 
T,\NKr Kuer ThaKI'K RaI (1021) Pat. 336: s P. 

h T. 37 343 

- - - 0. XVI. r.l — Witnesses, summoning of 

— Court, duty of. 

Under O. XVI, r. 1 of tli- Civil Procedure Code 
a party has an absolute right to summon witnesses 
and, so long as he pays the necessary expenses, 
to insist that their attendance shall be enforced. 
It does not matter that a party had himself original¬ 
ly undertaken to bring the witnesses and has 
failed to do so, nor does it matter that the applica¬ 
tion is made at such a late stage of the proceedings 
that the witnesses cannot be present in Court before 
the final disposal of the suit. The Court may in 
either of those cases refuse to adjourn the hearing 
for the attendance of the witnesses, but it has no 
power to refuse to issue summonses. The only 
case in which the Court lias power to refuse to issue 
summonses is, where the application is not made 
bona fide or where in the exercise of its inherent 
powers to prevent the abuse of its own process 
it is necessary to refuse to issue the summons. 

L Pritam Singh v, Sobiia Singh £66 

-0 XVII. r. 2 , O■ IX. r. 13, scope of — 

Defendant entering appearance—Prayer for 
adjournment—Cass decided on merits —Ex parte 
proceedings. 

On a pioper interpretation of O. XVII, r. 2 
of the Civil Procedure Code a Court cannot pass a 
judgment on the merits under that rule under 
cover cf the words "make such other order as it 
thinks fit.” 

Phut Koer v. Ilarhmal Ullah Khan, 29 Ind. 
Cas. 553; 37 A. 460; 13 A. Iy. J. 679, followed. 

There can, strictly speaking, be no ex payle 
proceedings against auy defendant who has en- 
tcicd an appearance aud filed a defence. 

In a suit for possession of laud,all the defendants 
combined to file a written statement, issues were 
framed aud a date fixed for the evidence of the 
parties. When the case came on for hearing 
only one defendant, R, was present who asked 
for an adjournment. The Court made an order 
that If R . would deposit a certain sum 
of money within two hours, the adjourn¬ 
ment would be allowed. The money was 
not pud. Then, after taking the plaintiff's 
evi icuce, the Court decreed his suit. Another 
defendant, D, then applied under O. IX, r. 1 
Civil Procedure Code, to have the decree set aside: 

Held, that, although strictly speaking there 
could be no ex parte proceedings ag.iiust a defend¬ 
ant who his entered an appearance and filed a 
defence, yet under the circumstances as the Court 
coul l not luve delivered a judgment under 
O. X Vil, r. 2 of the Civil Procedure vole, it must 
be deemed to have taken action under O. IX of 
the Cole and its judgment aud decree should be 
treated as ex parte proceedings liable to be set 
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aside under O. IX, r. 13 of the Code. A RaH 
Cii.vryn Lai, v. Raghubir Singh, 21 A. L- J .495 ; 
( 923) A. I. R. (A.) 531; 45 A. 618 387 

- 0. XVII. r. 3 —Order directing plaintiff 

to furnish defendant with documentary evidence 
in certain language — Jurisdiction — Failure to 
comply with order—Dismissal of suit, whether 
justified. 

There is no statutory provision which empowers 
a Court to compel a plaintiff to supply the defend¬ 
ant with a copy of hi3 documentary evidence in 
any specific language. An order, therefore, direct¬ 
ing a plaintiff to furnish the defendant with copies 
of entries in his account-books in the tlindf langu¬ 
age i> without jurisdiction, and the dismissal of 
the suit under r. 3 of O. XVII of the Civil 
Procedure Code for non-compliance with such an 
order is not justified. Fat Di?bi LaE v, JaI 
PaRKasii NaRaIN Singii X 

--—— 0 . XX. r. 10 —Suit for value of grain 

agreed to be given for maintenance — Decree, form 
of. 

Where iu default of an agreement to deliver a 
certain quantity of grain as maintenance, a suit 
is brought to recover the money value of the 
grain, it is not incumbent on the Court under 
O. XX, r. 10 to decree the grain itself and that 
only on failure of delivery of grain should a 
cash payment be enforced. N BhonaJEE v . 
SaraswaTi 833 

-— 0 . XXI, r. 2 — Limitation Act ( IX of 

1908), s. 20 — 1:xedition of decree — Payment out 
of Court—Certification by decree-holder, form of 
— Limitation, extension of. 

There is no particular form under O. XXI, 
r. 2 of the Civil Procedure Code in which a decree- 
holder must certify a payment made to him out 
of Court, nor is there anything prescribed in the 
rule as to the time within which and the manner 
in which the decree-holder must certify a payment. 

If the part payment of a decree amount is entered 
iu an execution petition presented within three 
years from the date of such alleged payment, 
it amounts, if the fact of payment is proved, to 
certificate of payment under O. XXI, r. 2 of the 
Civil Procedure Code, and will operate to save 
limitation under section 20 of the Limitation Act. 

L FaTtu v. Nanak Ciiand 1029 

-0. XXI. rr. 2 , 16 —Transferee of decree — 

Application for execution — Judgment-debtor, 
whether can plead satisfaction — Procedure. 

Waether attachment proceedings are already 
commenced at the instance of a decree-holder 
or not, an assignee or transferee of the decree 
cannot continue any proceedings previously com¬ 
menced, nor can he institute any fresh proceedings 
for the execution of t.e decree unless he makes 
an application under O. XXI, r. 16 of the Civil 
Procedure Code to the Court which passed 
the decree. Such an application is 
ma e to the Cmrt ns a Court which 
passed t le decree a id not as a Co art wuic is 
cxe.uti .g the decree; and it is open to tae judg¬ 
ment-debtor to plead that t-e claim lias alreaiy 
been satisfied, e ,en although the formalities 
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prescribe 1 by O.XXI, r. 2,sub-rules (i), (2) of the 
. Lode have not teen followed. 

Bayyana Ramayya v. Ni dam art hi Krishna- 
mnr/Zu 32 lad. Cas. 952; 40 M. 296; 3 I \V. 186; 
19 M. D. 1. 124; (1916) 1 M. \V. N. 1 35 au<l Point u — 
swami Nadar v. Z,ete/i nan an Chettiar, 12 lad. Cas. 
£ 57 ; 3 5 M. 659; 10 M. I,. T. 44*; (1 •>r 1) 2 M. XV. 
N. 50b; 22 M. L. J. 17), i dlo.vc 1 . B K vGIUj.vvtii 

7; Ga ^t R V M f S Bo:n - L - R - -»7i; 17 B- 6|'*; 
( [ 923) A. I. U. (B.) . 0 • Q03 
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0 . XXI, rr 22 92 0 XXU r. 4 


Execution oj decree —Dev th of judgment-dco/or 
—Legal representative not (nought on record— 
Sale, whether utility — Notice, absence of-— 
Irregularity—Hindu Law — Widow — Ah malic n 
— Inadequacy of price—Sale to pay off usufruc¬ 
tuary mortgage. 

In execution of a decree, certain properties were 
attached aud ordered to be sold. But before the 
sale actually took place, the judgment debtor 
died. The sale went on and was •;ompYetcd without 
any one being added to the record ns the legal 
representative of the deceased judgment-debtor. 
No application under rr. 89, 90 or 91 of O. XXI of 
the Civil Procedure Code was made and the sale was 
confirmed under r. 92 and a sale certificate issued 
to the aucticii'purcliaser. The legal representative 
of the deceased judgment-debtor did not challenge 
the validity of the sale. In a suit by the rever¬ 
sioner cl the deceased to declare the sale a nullity 
on the ground that at the time of sale the estate 
was not represented by any one : 

Held, that the sale could not be regarded ar. a 
nullity as the failure to add the iegal representa¬ 
tive of the deceased judgment-debtor was oulv 
an irregularity, which, if substantial injury had 
been caused thereby, would only entitle tne parly 
affected to institute proceedings to set aside the 
sale within the period picscribcd by law 

Per Spencer, J. —If an order is passed by an 
Executing Court against a party withuut notice 
b'eing given to him of the application which gave 
rise to the proceedings, the party behind whose 
back such proceedings are taken will not be oound 
by the order. 

Where process is is.ucd without the notice 
which O. XXI, r. 22 of the Civil Procedure 
Code prescribes in case? where tlie judgment- 
debtor is dead or the decree is more thau one year 
old, the want of notice might constitute a material 
irregularity entitling a person whose interests 
are affected to apply under O. XXI, r. 90 o* 
to bring a suit to hive the sale set aside. But 
where the decree-holder has done all that the law 
requires him to do and the judgincnt-debtcr 
or one of several judgment-debtors happens 
to die during the course of the execution ot the 
sale warrant, the sale cannot be invalidated by the 
accident ot the judgment-debtor's death before 
the sale is completed. 

The law only prescribes the issue of notitc lo 
jnlgment-debto:9 r.r Iticir legal representatives 
at the commencement of execution proceedings, 
and the latter cannot claim os a matter of right 
to have fresh notice if their representation of 
the deceased's estate commences during the pro- 
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gr^s- of llic carrying out of the processes of the 
Lourt no r are they justified in treating such pro- 
c*sscs as invalid for w ,ut of jurisdiction on the 
pan of the Court and its officers. 

Order XXU, r. 4 of the Civil Procedure Co le 
is inapplicable to the execution proceedings. 

Shea I rasad v. lhra dal, r 2 A. 440; A. \\\ N. 
(1890) 103; o fnd. Dec f.v. s ) 102b Bcpm Behn,i 
Hera v Shashi Bhushan Da:ta, 22 Jnd Cas r.c 

v S' W - N V 66: ,S C T ' J 02.5, Malkarmn v 

.\cnhan, 23 B 337; C. W. N. 10; 10 M I,. J if*- 

27 rf" 2 I i 6 ; 7 S ? r l> C “ 39 : 2 Bom. h. R. 927 
(1 C.) and f igudish Bhaitarlnnjec v. Rama Sundau 
n.isya, 51 lud. Cas. 972; 23 C. W. N 608 • 20 
C. L J 4 1 i, followed. 

Biswantapa v. Iiunu, 9 B. 8b. 5 i„d. p e <. 
(n. s.) 38, Biyyahka v. Pahira, 12 M 

2 ‘ f ', ‘ Ind - , P ec . (X. s) 497, Net ray ana 
Jiolhan v. hahanasundaram Pillai. 10 M. 

219^ 6 Ind. Dec. (x. s.) 838, Khiarajwal v. Dann 

l 2 L - 2 A .1 J.71; 1 C. L. J. 5 « 4 : 7 Horn. I,.' 

K. 1; 9 c W. X. 201; 32 I. A. 23; 8 Sar. P. C J. 
734 (P. C.), Soniandan Karkat Edathil Iiayatappan 
Nambiar v. Ma'ikandt Akcth Mayan, 23 Ind. 
Cas. 251; 26 M. I,. J. 267. distinguished. 

Ramasamt Ayyangar v Dagirathi Annual, 

6 M. 180; 2 Ind. Dec. (x. s.) 404, Groves v. 

Administrator-General of Bengal, 22 M 119; 8 M. 

L. I. 2(8; 8 Ind Dec. (x. s.) 8 U Soniandan 
Karkat Edathil Rayarappan Nambiar v Ma’.i- 
handi Aheih Mayan, 23 Ind. Cas. 25r; 26 M. 

I,. J. 267. Raghuna'haswami Iyengar v Gofaui 
Rao, oS lud. Cas. 667; 41 M. L. J 517- '1021I 

M. W. N. 732; 15 L W. 123; (1922) A. I* R . .M.j 
307, not followed. 

Abi v. Dhondu Pai, 19 B. 276: 10 lud. Dec. 

(x. s.) 1S7, Gopal Chunlcr v. Gunaniont Da it 
20 C 570; 10 lud. Dec. (x s.) 251, Prrmmcyt 
Choudlirain v. Prtonaili Dhur, 23 C. 636; 12 lud. 
Dec. (x. s.) 423, considered. 

A sale by a Hindu widow of certain items of pro- 
peity which are not encumbered in order to pay 
off a usufructuary mortgage of certain other items 
included in the sale cannot be justified on the 
ground of necessity 

A sale should not be revised long after it 
has taken place on a mere estimate as to what 
price the property sold ought to have fetched. 

M Doraisami v. Chidambaram Piij.ai. 45 M. 1/ 

J. 433: IS I.. W. 577:33 M. L. T. 25; (192,) M.‘ 

W. N. 8x 7 “ ac 


—— O- XXI, r. 32 Restitution fof conjugal 
right—Direction in decree that wife shall not be 
s nl to Jail — Discretion, when to be exercised. 

The tendency of modern legislation is against 
sending women to Jail in civil matters, but when 
it is found that a woman against whom a decree 
for restitution of conjugal rights has been passed 
has contracted a second marriage and is*living 
with her second husband, the discretion vested 
in the Court under O. XXI, r. 32 of the Civil 
Procedure Code should not be exercised in her 
favour. L Jagan Nath v. BESant Ram, 

A- I. R. (D.) 595 24 
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- 0 XXI, rr. 54, 90 —Execution sale 


■■ ■ v/- *****•’ ** - - . , 

Inquiry into validity oj proclamation before sale 

_ Sub'Cquc l oppliction to sit aside sa'e —L<t> 

judicata -Enfranchised siuotrieni land ^ whether 
land paving revenue to Government — "Revenue . 
meaning oj. 

The Code of Civil Procedure docs not provide 
for any inquiry into the validity of the publication 
of a sale until alter the sale has been held. II 
the Court does hold such an inquiry it must be 
regarded as having done so for its own satis- 

fa Where an inquiry is not prescribed bv law but 
is undertaken by the Court only to decide on a 
cothteral matter there is no security for the Court s 
application of the standard of proof appropriate 
to a judicial proceeding or for its having acted 
iudHallv and for it* docis on being n judgment. 

The policy of the law is to postpone the con¬ 
sideration of the objections to the publication nr.d 
conduct of a sale until after it has been held, 
when the essential issue whether loss has been 

caused can also be tried. _ 

Where, after a proclamation of sale, an applica¬ 
tion was made by the judgment-debtor to post¬ 
pone the sale and the Court, wliil‘ allowing no 
sale to proceed, he^d an inquiry and found that 
the publication of the sale proc.amation was 

proper: 

Held, that the order was rot a sufficient answer 
to, not’did it operate as res judicata un? liter 
application under O. XXI, r. yo ot th- civil I ro- 
cedure Code to set aside the Court sale on t. e 
ground of fraud and materiel irregu’anty m 
publishing and conducting die sale. 

A sh.otticm village paying quit-,out er j 
to Government is Una paying^'‘revenue *0 Gov- 

ermnent within+ne meaning cm O. . * 5J 

tilt* C«vil Procedure Code, aii l when: mi h a Mj,ogc 
is brought to sale ic Com t ancticn. r.-tj.; <>: e 

ought to be affixed in the Codci.nr s Olluc m.u r 
O. XXI. r. 54. read, willi t. 67. f, i }! ' c 

Pet Devad'SS. J — Tli- wo-U ‘ eM-aue i:» r. ->4 
of O. XXI of tbe Civil Procedure g-v.e io csea 
in its ordinary and natural sense n> meaning the 
share of the produce o! the land wbi h the Gov» r:i- 
mciit f xpe-ti to got. M PaMIDImaRRI Gn.iMMa v. 

Kettiricddi Krishna Reddi, ^5 M. J,. .1. 20 ; 

46 M. 73G; ( 19 - 3 ) M. W. N 4G3 c 69 

-O. XXI, r. 57 — Execution of diC'ce — 

Proceeding struck offal request of deciet-huldcr 
— Attachment, whether continues —“ Default.” 
meaning of. 

The word “default” used in O. XX T, r. 57 
of the Civil Procedure Code, is not res ri ted 
to default of appearance but applies also 10 
a fai'ure to do what the decree hold, r is 1 omul 
to do that is, to go on with his application uud 

have ’the property sold. 

Where au execution proceeding i« struck off 
at the request of the decree-holder, tli s amounts 
to a dismissal for default of the decree-holder 
within the meaning of O. XXI, r. 57 01 the Cml 
Procedure Code and the attachment ceases to 

exist. 
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Fateh Din v. Qu'ab Din, 67 Ind. Cas. 543; 3 h. 
7: (11 )22) A. 1 . R. (k) 108, Dildar Husain v. Sheo 
Navain, 49 Ind. Cas. 11 v, 41 A. 157: 17 A k- J. 

.5 », relied 00. L LakhpaT Rai v. Mayya Mai, 824 

- 0 - XXL r. 63 — Attachment, removal of 

—■Fresh attachment. 

Where an order is made for the removal of an 
attachment on certain property, so long as 
that order is not set aside, afresh application 
for attachment of the same property is not 
maintainable, even though the order remov¬ 
ing the attachment was made ex parte, and 
the proceedings were irregular. L B Ma ThEIN 
Tin ;mMa Htoo, 2 Bur. I, J. (o; (1923) AIR. 
(R.)136 322 

-— 0 . XXI, r- 63 — Sale, stay of, effect of— 

Fresh proclamation, necessity of—Abuse of 
jurisdiction. 

Where a Court stays a sale pending further 
orders, such stay docs not amount to an ad¬ 
journment of the sale, so as to dispense with the 
necessity of issuing a fresh proclamation of a sale, 
and if the Court orders the sale to take place with¬ 
out issuing a fresh proclamation, its action amounts 
to an abuse of jurisdiction. LB AbdUI, Hakejm 
v. Nga Ni Gri. 2 Bur. I.. J 5 i: CG-k) A - l - R « ( R J 
1 5 l 8 W 

- 0 . XXL rr 63 9 C —Execution of decree 

_ Sale—Substantial injury not established— 

Sale, when can be set aside at instance of 

judgment-debtor. 

A sale in execution of a decree cannot be 
set aside at the iustan c of the judgment-debtor, 
unless it can be shown that lie has suffered 
material or substantial injury, even where it is 
established that there were irregularities or fraud 
in the publication and conduct of the sale, 
fat l<. J H..NS S v II A V V. ASKaRaN BaID, I I’*t. 2 I. I; 

(I ,.2J A. I R ll’at ) 350 1£& 

_ 0 - XXL rr 66 9 Sale proclamation- 

statement as to revenue essentia! — Omission, effect 
of~Matcn.il loss—Burden of proof. 

Under O. XXI. r. 06 , of the C.m. Provedu-e 
Cole ‘ a proi lamatiou of sa.c should contain a 
statement us to the revenue assessed upon tli * 
cine t. be sold. It s a material matter 
and its omission is ti e omission of a matter wmch 
would enable the judgment-debtor to baser an 
application for setting aside the sale it he ( .ou 
comply w.th the other condition that the Code 

Pt Al£Z,sk!tn v. Mahabir Pcrshai Singh 
10 I. A. 25; y C. 63O; 11 C l.. R. 494 ; 7 J" d - “ d ' 

161; , S.ir. J.’. C. J. 4 1 7; 4 t> ume , R - 2Ss ’ 4 InU ' 
Dec (N s ) io 3 G «I\ C.), followed. 

W.u re a judgment-debtor applies to 1]avc a 
in »**« -ution or a decree set aside \t is lor 
1 , in to establish before the Court that he has 
slide red damage and if he fai.s to produce evidence 
on t ie poi.it ..ud does not ask for atiy oppo. tuaity 
to .O s >. it is too late m au appeal to the Privy 

srs!-y3‘ia*avsi«S7S 

material 
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damage, p 0 Baeiram Singh v. NaRsingdas 
PraYagDas Mohta, i8L. W. 137; (1923) A. I. 
R. (P. C.) 93; 4.5 M. h. J. 40.5 540 

—- 0 - XXI, r. 90 — Execution of decree — 

Sale, application to set aside — Objection — 
Proof — Court, duty of. 

An execution 6alc may be set aside under O. 
XXI, r. 90 of the Civil Procedure Code, on the 
ground of a material irregularity or fraud in 
publishing or conducting it, but the irregularity 
or fraud must be proved, and the Court must also 
be satisfied that the person applying to have the 
sale set aside has sustained substantial injury 
by reason of such irregularity or fraud. 

An Execution Court is not competent to set 
aside a sale merely upon objection made to the 
sale, without any enquiry into the objection 
L Anup Chand v. KaWai, Kaur 784 

- O. XXI, rr. 90, 92, 0 XXII. r. 4— 

—Execution or decree — Sale, application to set 
aside—Death of decree-holder — Notice to legal 
representatives, whether necessary. 

Although the provisions of the Civil 
Procedure Code relating to substitution ou 
the death of a party are not applicable to 
execution proceedings, an execution sale can¬ 
not be set aside unless notice of the application 
has been given to all persons affected thereby, 
as required by the proviso to clause (2) of r. 
92 of O. XXI of the Code. 

During the pendency of an application by a 
judgment-debtor to set aside an execution sale 
one of the decree-holder auction-purchasers died 
and his legal representatives were not properly 
substituted in his place and no notice was served 
Upon them. Eventually the sale was set aside : 

Held, that, in the present case, no notice having 
been given to the legal representatives of the 
deceased decree-holder auction-purchaser, the 
order setting aside the sale was liable to be set 
aaide. 

Jogendra Chandra Ray v< Shy am Das, i Ind. 
Cas. 168; 9 C. U. J. 271; 36 C. 54J; J*g*t Tarim 
Dasi v. Rah hat Chandra lew ary, 3 Ind. Ca9. 
324; 10 C. I4. J. 396; 14 C. W. N. 752, distin¬ 
guished. Fat RaManand Sinh a v. BaJit Jha 803 

-- 0 . XXI, r. 101. order under—Suit regard¬ 
ing title to property pending on the date of order 
—Separate suit, necessity of. 

An order under O. XXI, r. 101 of the Civil 
Procedure Code against a person, unless contested 
by a suit filed within the time prescribed, becomes 
conclusive against him, and the fact that there 
was already a suit pending regarding the title 
to the property would not absolve him from 
tue obligation of filing a suit under r. 103 if he 
intended to contest the order under r. 101. 

Peela Yarakayya v. Kanwnun Venkata Kristi• 
namraju, 41 Ind. Cas. 84; b h. W. 281; 22 M. L. 

Tf 232; (1917) AI. W. N, 721, followed. 

The doctrine of lis pendens has no application 
to a declaration by Conrt relatiu to possession 
of property under r. tor. Such a dedaratioa 
is not a trans er of the rigut, M Kgmaram 

Uni Achan v, Kunhirrishnan Nair. 19 D. W, 

394 9X4 


—-- 0 - XXII, r. 4 — 4 ppe<J — Death of one of 

several respondents — A ppticatten for bringing 
on record le.nl representatives not made In tt.ne 
— A batement — Test. 

In order to determine whether an appeal abates 
it th'* representative of one of the respondent* 
is not brought on record, the teat is "could 
the suit ab initio have been instituted and pro¬ 
secuted with the deceased being left out." 

Hadu v. Lain, 2r Iud. Cas. 9 r i, 41 P. R. 19151 
15 P. h. R 1914: 10 P. W. R. 1914, relied upon. 
N KaTanlaz, v. Jaideo 820 

—-—*-- 0 , XXII, r. 4 — Death of defendant — 

Application to bring legal representatives on 
record, by whom to be made — Withdrawal of 
suit — Costs. 

Under O. XXII, r 4 of the Civil Procedure Code 
on the death of a defendant, the application to 
bring his legal representatives on t».e record 
i not confined to one made by the plaintiff only. 
The legal represcutatnes of the deceased de¬ 
fendant are entitled on their application to be 
brought on the recosd and, if the plaintiff desires 
to withdraw the suit as against the defendant, 
to get the costs of the suit. M KuppusaMY 
Chetty v. SinGaRaVE r.u Chetty. 16 I.. W. Q 9; 
45 M. L. J. 233; (1923) A. I. R. (M.) 679; (1923) 
M. <V. N. 867 848 

--- 0 . XXII. r. 4 — Death of one cf several 

dejeiuh-nts—uecrec proved against all dejendants 
—Surviving defendants, whether can object to 
decree—Abatement >) suit. 

It is not necessary that in order to enable the 
legal representatives of a deceased defendant to 
take the objection that a decree pawed against 
the said delendantis a nullity on the ground that 
the defendant was dead at the time when the dec¬ 
ree was maae, the decea ed defendant should 
have been the sole defendant in the suit. Such 
an objection can be taken by any of the sur¬ 
viving delendauts. 

Imam-ud-din v. Sadarat Rat, $ Ind. Oas; 
897; 32 A. 301; 7 A. L,. J. 228, followed. 

In the case oi a sale in execution of an ex parte 
decree, one of the judgment-debtors objected to 
the sale on the ground that two of the judgment- 
debtors bad died long before the institution of 
the suit and, therefore, the decree was a nullity : 

Held, (1) that the judgment-debtor was 
competent to raise the objection that the decree 
was a nullity on the ground that it was made 
against two dead persons ; 

(2) that, however, the judgment-debtor could 
not succeed unless he could show that the decree 
was incapable of execution against him and the 
other surviving judgment-debtors; 

(3) that the property having been purchased by 
a tniid party, the sale cooid not be set aside. 

P«t 13 HAYA jagdeo Natii 6ah Deo V. PaRTa p 
Udainath Sah Deo, ^1923) Pat. 3,4 321 

- U. XXII rr. 4 , 10 — Application for 

substitution, wnuther can be ntauc in appeal — 
Assignment of interest pending suit—LinntaUQU 
for substitution application. 


10 S2 


INDIAN CASES. 


[1923 


Civil Procedure Code — 1908— contd. 


Civil Procedure Code—1908— -contd; 


An application under O. XXII, r. 10 of the 
Civil Procedure Code can be made ou appeal* 
Three months’ limitation prescribed for bring¬ 
ing on the record the legal representatives of a 
deceased party does not apply to a cose of assign¬ 
ment or devolution of interest pending the 
suit. C "aJaNI KanTa R<>y *'• JY0T1 ProSad 
Singh PEo ,27 C. W.N.7'0; (1Q24) A. I. R. (C.) 


-- --0 XXII, r. 9 , 0 - XXIII, r. 1 —Limitation 

Act (IX of 1908), s. 5 —Abatement of suit — 
Application to bring legal representatives on 
record—Setting aside of abatement, whether 
condition precedent — Limitation— Ignorance of 
change in period of limitation, whether excusable 

_ Withdrawal of suit—Permission to file fresh 

suit when can be given. 


An omission to set aside the abatement oi 
a suit before bringing on record the heirs of a 
deceased defendant is a lucre formal defect not 
affecting live merits of the case. 

A delay in making an application to bring 
on record the heirs of a deceased defendant, due 
to a change in the period of limitation, of which 
the applicant was ignorant, can be rightly ex¬ 
cused. 

A plaintiff cannot be allowed to withdraw 
a suit with liberty to bring a fresb suit simply 
because the heirs of the defendant who has oied 
cannot be served. B LaKshmibai J A C A nn a tii 
Toshi v. Yesuwant VithaL B a gkar, 24 Pom. 
L. R. 909; (1922) A. I. H. (B.) 449; -17 B.92 283 

_ _0. XXII, r. 10 —Assignment of inleres 1 

pending suit—Records sent to High Court in 
interlocutory matter—Application for substitution 
— Court, propet. . 

Where in the case of an interlocutory appeal 
the High Court sends for the records of a 1 ending 
guit for the purpose of dealing with that par¬ 
ticular matter, for all other applications the suit 
continues pending iu the Trial Court, and that 
Court has jurisdiction to entertain an application 
under O. XXII, r. 10, of the Civil Procedure Code, 
for substitution of an assignee from a plaintiff 
in his place, and a refusal to entertain such an 
application amounts to a failure to exercise juris¬ 
diction. B BHOGII.aE KirpaShankaR v. DaRaSha 
KOOVKRJI, 25 Bom. A. R. 308; (1923) A. I. R. 

(B.) 3°3 743 

—-- 0. XXIII, r- 3 —Registration Act ( X VI 

0/1908). s. 17 (1) (b), (2) (vi)— Compromise 
relating to properties not subject of suit, 
recording of — Procedure — Registration,. whether 
necessary. 

Where a suit is compromised, but the compro¬ 
mise relates to properties some of which are not 
the subject of the suit, the proper procedure for 
the Court recording the compromise is to record 
the whole of the agreement, and then to pass a 
decree iu accordance with so much of it as relates 
to the subject-matter of the suit. 

He manta Kumari Vebi v. Midnapore 

Zemindari Co., Limited, 53 Ind. Cas. 534; 46 1 . A. 
* 40J 37 M. X*. J. 525 ; 17 A. A. J. 11171 2 4 c - W. N. 
• 77 J (1920) M. W. N. 66; 37 Iy. ?. 42J 11 Iy. 


W. 3015 31 C. L. J. 298; 22 Bom. Iy. R. 488; 47 C» 
485 (P. C.), followed. 

Where a suit has been adjusted in the manner 
contemplated by O. XXIII, r. 3 of the Civil Pro¬ 
cedure Code, and the terms and conditions of the 
adjustment have been reduced to writing by the 
parties and the Court has duly recorded those 
terms and conditions and passed a decree in accord¬ 
ance with such of them as are the subject of the 
then existing litigation, then the writing of the 
parties may be produced in evidence in any subse¬ 
quent suit without being registered. 

Pranal Anni v. • Lahshmi A uni, 26 I. A. 101 
at p. 106; 1 Bom. L. R. 394; 22 M. 508; 3 C. W. N. 
485; 9 M. Iy. J. 147; 7 Bar. P. C. J. 516; 8 Ind. Pec. 
(n. s.) 363 (P. C.), followed. 

A suit relating to immoveable property of 
the value of more than Rs. 100 was compromised 
and the parties agreed to divide the property 
in dispute and some other property in certain 
proportions. The agreement was reduced to writ¬ 
ing and was presented to the Court, The Court 
made an order thereon to the effect that as the 
compromise related to property outside the scope 
of the suit a decree could not be passed upon it, 
and the suit was dismissed "in accordance with the 
compromise." In a subsequent suit to enforce 
the compromise: 

Held, (1) that the procedure adopted by the 
Court in recording the compromise in the previous 
suit w’as erroneous and that it should have record¬ 
ed the whole compromise and then passed a decree 
iu accordance with so much of it as related ou the 
property in dispute; 

(2) that the compromise not having been incor¬ 
porated iu the decree or order of the Court, was 
not admissible in evidence for want of regis¬ 
tration. „ , - , 

Hart Chand v. Maghi Mai, 40 Ind. Cas. 675* 

78 p. r. 1917; 95 r. w. R* 1917; if* £• 

1917 and Khair-ul-nisa v, Bahadur Ali, 27 P. Ri 
1906; 11 P. A. R- 1906; 17 P. W. R. 1906, 
distinguished. L GhulaM MustaFa Khan v. 

CkuIvAM N a bi, (1923) A. I. R. (I*-) 5 bl ; 4 P- 

2 b V 4 vl 


_0. XXV, r. 1 — Application to sue as 

pauper—Security for costs. , 

A suitor in forma pauperis should not be 
required to give security for co^ts except on 
some very special ground. The fact that the 
applicant is being assisted by a relative is not 

such a ground. T , 

Scshayyangar v. Jainulavadtn , 3 M. 6b; 4 ina. 
jur. 507; 1 Ind. Dec. (N. s.) 603, relied on. R Ma 
S a w v. Mahng Shwb Gon, 2 Bur. Iy. J • ?°I 
(1923) A. I. R. (R.) 244 309 

- O.XXVI, it. 11, 1 2—Commissioner for 

taking accounts—Dispute as to whether certain 
contracts were authorised—Reference to Com • 
missioner — Commissioner's report, value of. 

The proceedings of a Commissioner appointed 
to take accounts are an Inquiry for the 
■ information of the Court and when be finds a 
fact, his finding Is not a decision upon it and 
his report can only be treated evidence before 
the Trying Court, 
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Civil Procedure Code— 1908 — contd. 

R. M. S. Chatty v. Mahomed Essa Saheb, 5 C. 
W. N. 692 at p. 707, followed. 

The question whether a contract is authorised 
or not Is not one that can be referred to a 
Commissioner for talcing accounts under O. XXvr, 
r. it of the Civil Procedure Code. S Firm op 
9 wth VishindaS Nihat. Ciiand V. NaZaRaI.I 
SamJi, (1924) A. I. R. (S.) 9 1014 

—--- 0 XXIX. r .l —Execution of decree, stay 

of — Fraud, allegation of—Temporary injunction 
— Pritna facie case — Jurisdiction of Court — 
Territorial jurisdiction, absence of — Injunction, 
grant of. 

A temporary injunction staying a sale in exe¬ 
cution of a decree on the ground that the decree 
was obtained by fraud cannot be granted unless 
there is a reasonable prospect of the allegation 
being proved. 

A Court has jurisdiction to issue an injunction 
upon a person residing outside its territorial 
limits where he has prop*xty within its jurisdic¬ 
tion which can heprocec led against in the event 
of any contempt of the Court’s authority. Pat 
RamUsiiwar Singh v. Kumar GangaXaxd Singh. 
1 P. L. R 4*521 5 1 *. Tv. T. i.i 381 

- 0 XXXII, r 2 — Minor, suit instituted by, 

without next friend—Procedure — f'ractice. 

O. XXXII. r. 2 of the Civil Procedure Code 
does uot cover a case where a suit purports to have 
been instituted by a major, but it is discovered 
during the pendency of the suit that the plaintiff 
is a minor. The practice in such a case is to 
suspend all proceedings and to allow sufficient 
time to enable the minor to have himself properly 
represented in the suit l*v a next friend. 

Beni Ram Bhutl v. Ram I.at Dhukri. 13 C. 180 
at p! r01; 6 Ind. Dec. (NT. S.) 625. relied on. L 
Ar.i Aiimad v. Said Mian* 1028 

--O XXXII. r. 3 ( 4 '—Minor defendant — 

Guardian ad litem, appointment of—Notice 
jf to minor, absence of, cfject of. 

Where a Court by its action has given its 
sanction to the appearance of a person as guardian 
ad litem to a minor defendant, the absence of 
a formal order of appointment is not necessarily 
fatal to the proceedings. 

WWalian v. Banke Beharl Per shad Singh, 30 
C. 1021: 30 T. A. 182: 7 C. W. N. 77.1: 5 Bom. 
Iv. R. 822: 8 Sar. P. C. J. 512 (P. C.). followed. 

The failure of the Court to issue the notice 
reqttired by r. 3 (4) of O. XXXII of the Civil 
Procedure Code to a minor defendant is a mere 
irregulartty and does not invalidate the appoint¬ 
ment of the guardian ad litem. 

7 *Rambrichh Ram v. Tarah Tewari, 33 Ind. ^ as - 
805*14 A. L. J. 589, Enuga Sundarama Reddi 
v Bezwada Patlabhiramireddi, 42 Ind. Cas. 421; 
(1917) M. W.N. 495; 6 L. W. 272, relied on. 
VfrRajendra Prasad v. Probodh Chandra Mllra, 
59 Ind. Cas. 936; 2 P. Iv. T. 116; 6 P. I.. J. 82: 
(1921) Pat. 156. Syed All Sarhar v. Manikjan 
Bibi, 43 Ind. Cas. 728, Ghanshyam Das v. 
Hardei, 32 Ind. Cas. 380; 2 O. Tv. J. 562, dis¬ 
tinguished. 


Civil Procedure Code—1908—e©at4.~ 

What the Court has tolook tofg the substance 
of what occurred and not the shadow, and to inter¬ 
fere with the former proceedings only if it appears 
that the minor’s interests were neglected by the 
person who undertook and was permitted by the 
Conrt to represent them. L I'HUlj.r v. Deri 
ParshaD, (1023) A. I. R. (Iv.) 575 449 

-O XXXII r 4 ( 2 )— Guardian adlitem 

— Appointment, how long continues — Appeal, 
whether can be filed by any other Person. 

Where a guardian ad 'item to a minor defendant 
has once been appointed, such appointment 
continues for the whole of the /is or until it is 
revoked bv Court; and the guardian so appointed 
is the ouly person who can file an appeal on 
behalf of »l e minor. An appeal filed by any other 
person is invalid. 

Shambhu v. Kanhaya, 75 Tnd. Cas. 4S7; 44 A. 
610; 20 A. I.. J. 599: (1922) A. I. R. (A.) 332 
followed. A BuaGKi.u v. Pharma, 21 A. I,. J. 
591; 45 A. 623; (1924) A. I. R. (A.) 79 898 

—-- O. XXXII. r. 5 — Abatement, setting aside 

of—Sufficient ground — Appellant, duty of. 

It is obligatory on an appellant to keep himself 
informed of any devolution of interest that may 
take place by reason of the death of any of the 
respondents and it is not sufficient for 
setting aside an abatement merely to sav 
that the applicant had no knowledge of the death 
of the respondent till manv months after such 
death. Abatement of appeal gives a very im¬ 
portant right to th<* persons against whom the 
appeal abates and it is not without sufficient 
reason that the Court should set aside an abate¬ 
ment. pat Piiui.Wati Kum a ki v. M a heshwaRI 
Prosad Singii 909 

- 0 . XXXIII. r. 5 —Pauper application — 

Claim doubtful—Rejection of application. 

An application for leave to sue as a pauper 
cannot be rejected on the ground that the claim 
is “doubtful,” that is to say, weak, as it is im¬ 
possible to say whether it is weak till it has 
been tried. N Rurin.\i v. S.\D A shiv 744 

-O XXXIV, r. 1 —Mortgage taken by some 

members of Hindu joint family—Advance made 
out of joint funds—Suit on mortgage—All 
members, whether necessary parties — Mortgagee, 
benamidar, position of. 

A person who is named in a mortgage-deed 
a6 the mortgagee, although in fact merely a be¬ 
namidar for those beneficially interested, can 
institute a suit in his own name, either for sale 
or foreclosure, and the suit cannot be dismissed 
merely because the beneficial owner is not 
added as a party. 

Vaitheeswara Iyer v. Srinivasa Raghava Iyen¬ 
gar, so Ind. Cas. 300; 42 M. 348; 36 M. Iv. J. 296; 9 
I,. W. 362; 25 M. Iv. T. 35H ( 1919 ) M. W. N. 299 
(F. BV and Sachitananda Mahapatra v. Baloram 
Gorain,2 4 C. 644; 12 Ind. Dec. (N. S.) ioqq. followed. 

Plaintiffs, certain members of a Hindu joint 
family, advanced to the defendants a certain sum 
and took from them a mortgage of certain property 
to secure re-payment of the advance together with 
interest. The deed of mortgage did not indicate 



ITOIAlf 




ITfwdiir* 1909 — puM, 

whether the advance wag made by the plaintiffs 
out of their separate funds or whether it was part 
of the family property. They sued to recover the 
principal and interest and asked for the realisation 
of the same by the sale of the mortgaged property : 

Held, (i) that there was no ground on i nnciple 
why the plaintiffs who had a beneficial interest in 
the mortgage and who represented both themselves 
and other members of the family should be regard¬ 
ed as ou a different footing from a benamidar who 
has no beneficial interest at all ? 

(2) that the question was simply one of author¬ 
ity; if the plaintiffs were authorised to enter into 
the transaction on behalf of the family, it must 
betake* that they were equally authorised to 
institute a suit to enforce it. Fftt Hi* LaL&Iahton 
ik JmooMahton 373 

——- 0- XXXIV, rr. 4, fl— Mortgage — Proceed • 

ifigs to obtain decree absolute, nature of — 
Preliminary decree obtained oh compromise — 
Application for decree absolute—Satisfaction of 
preliminary decree out of Court, whether can 
he proved. 

Proceedings to get a decree absolute for sale 
are not proceedings by way of execution of the 
preliminary decree, but are .proceedings in the 
suit to obtain a final decree for sale, which would 
be the only decree capable of execution. 

Ramjilal v. Karan Singh, 40 Ind. Cas. 424; 
39 A. 512; 15 A. h J. 448, relied ou. 

A preliminary decree based on a compromise 
arrived at between the parties and in which the 
terms of the compromise are embodied, is not a 
decree to which the terms of r. 5 of O. XXXIV of 
the Civil Procedure Cod - would apply, and where, 
iu such a case, an application is made for a decree 
absolute for Kale, it is open to the judgment-debtor 
to prove adjustment and satisfaction of the pre¬ 
liminary decree out of Court. 

Mangar Sahti v. Bhattit Singh, 57 Iud. Cas, 
473; 1 P. L. T. 416; 5 P. I.. J. 672, relied on. 
A Sit a 1, Singh v. BaiJnaTh PraSad, 20 A. L. J. 
602: (102 2) A. I.R. (A.) ^8 1; 4 4 A. of 8 485 
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, r. 1— Injunction, ad interim 
—Prima facie case— Balance of convenience — 
Adjournment — Counsel , duly of, to argue. 

Where a plaintiff asks the Court to grant an 
ad .nterim injunction against the defendant during 
the hearing ot the suit, he must show that prima 
facie he is entitled to succeed in his claim on the 
merits. The Court should in such a case see as 
well on which Side lies the balance of 0 nv.’nience. 
Where the defendant lias spent a large sum of 
money which would be wasted if the injunction 
is granted and the defendant is a man of means 
and any damage likely to be done by him can be 
recovered from him if the plaintiff succeeds in 
his claim V c balance of convenience is aga nst 
the grant of the injunction. 

Obiter dictum :—The adjournment of a case 
fixed for arg .ments from date to date does not 
relieve the Pleader from the duty of being prepared 
to argue his client’s case when he is asked 
to do so on any of the dates fixed for 
hearing. Pftt Kenneth Arthur Hra, v . R a nt a n 
Barskan 5 P. I4, T, 196 359 


_» r. £—Temporary injunction, 
when to be g*anted — Election, Municipal, suit 
to contest, validity of—Injunction restraining 
defendant from exercising functions of Municipal 
Commissioner, whether can be granted. 

A person asking the Court to exercise its dis¬ 
cretionary jurisdiction by granting a temporary 
injunction must make out a strong prima facie 
case m support of the title which he asserts, and 
must satisfy the Court that its interference is 
necessary to protect him from irreparable or, at 
least, serious injury before the legal right can be 
established at the trial. Being an exceptional 
remedy, an injunction will be refused in the first 
instance except upon a clear prima facie case and 
upon positive averments of the equities on which 
the application for relief is based. 

In a suit contesting the validity of a Municipal 
election, the plaintiff applied for a temporary 
injunction restraining the defendant from exer¬ 
cising the functions of a Municipal Commissioner 
during the pendency of the suit; 

Held, that the plaintiff could in no way be in¬ 
jured by the defendant continuing to act «s a 
Municipal Commissioner during the pendency 
of the suit and a temporary injunction could 
uot, therefore, be granted. L R a mesrw a r D A S 
v. Yakin-ud-din Khan 4gg 


0 . XLI, r. 5 —Stay of execution pending 
appeal—Extensive estate — Receiver, appointment 

of• 

During the pendency of an appeal relating 
to the succession to an extensive impartible 
estate the mar age men t ot which had for near¬ 
ly half a century been in the hauds of the Court 
of Wards and which required to be developed 
and managed with special care, respondent 
took out execution of his decree seeking delivery 
of possession of tbe estate and defendant applied 
for the appointment of a Receiver to manage 
the estate: 

Held, that having regard to the history of tbe 
estate and itspre ent condition, the best interests 
of the estate would be served by the appointment 
of a Receiver who would act under the direction 
of the Court. C PaRTaB Ch a ndr a Deo v. 
JaCadish Chandradeo, 37 c. L. J. *17 417 

— * -- 0 - XLI, r. 19 — Appeal—Dismissal for 

default — Appeal, fresh, whether can be entertained 
—Res judicata— Land'ord and tenant —Nonm 
transferable occupancy holding—Sale in execution 
of money-decree. 

An order dismssing an appeal for want of 
prosecution does not deal judicially with the matter 
of the suit and can in no sense be regarded aa 
adopting or confirming the decis cn appealed 
from. It merely recognises authoritatively that 
the appellant has not complied with the condition 
under which the appeal was open to him and, there¬ 
fore. is in the same position as if he had notap-' 
pealed at all. 

Abdul Majid v. Jawahir Lai, 23 Ind. Cas. 649; 
36 A. 350; 12 A. £. J. 624; 16 Bom. D. R. 3951 
18 C. W. N. 963; 19 C. L. J. 626; 27 M. L. J . 17I 
(1914) M. W. N. 485; x 6 M. I,. T. 44; x L. VI, 
483 (P. C.), followed. * 
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An order dismissing an appeal for default 
does not amount to a decree and does not operate 
as res judicata. R. 19 of O. XLI of the Civil 
Procedure Code gives an option to an appel¬ 
lant whose appeal has been dismissed for default 
to apply for re-admission of the appeal, but it 
does not take away any other remedy that may 

. available to him. The omission of a pro¬ 
vision as to the competency of a fresh appeal in 
the rule cannot have the effect of taking away 

Sl 'nu ^ * s n °t otherwise barred. 

There is nothing in law to prevent the entertain- 
Went of a fresh appeal on the dismissal for default 
Of a previously filed appeal, provided the later 
appeal is otherwise in order and is filed within the 
period of limitation. 

Raghu Prasad Singh v. Jadu Nandan Prasad 
Stngh, 59 Ind. Cas. 896; 6 P. L. J. 27; 2 V. T,. T. 

(* 92 l) 34 » Abeda K ha tun v. A Tajubali 

Chowdhury, 59 Ind. Cas. 760; 48 C. 157; 2.1C. W. 

*a I02 °* ^3 J* 3 °-J. distinguished. 

A non-transferable occupancy holding can 
be sold in execution of a money-decree obtained 
by a co-sharer landlord. 

Jugsshar Misra v. Nath Koerl 'Sundermohan 
Pant^rahi Ghana Rout, 65 Ind. Cas. 335 • 

3 P. Io T. 205; (1922) Pat. 49; 4 U. P. I,. R. (Pat ) 
% f‘ 9 ? 2 A- r - R - '9 & I Pat. ,r 

(F. B.), followed. Pat Surajdbo NaRain Singh 
v. PartaP Rai, 1 P. LT. 405; (1923) Pat. 213- 
(1921) A. I. R. (Pat.) 514; 2 Pat. 7*9 284 

~ ~~ 0 . XLI. r. 20 — Appeal—Power of 

Court to add parties—Discretion— Neglect of 

Counsel. b J 

The Law of Limitation does not apply to action 
taken by an Appellate Court under r. 20 of O. 
X.LI of the Civil Procedure Codfe, but the power 
to take such action is discretionary and should 
not be exercised where the appellant has been 
guilty of extreme neglect. 

Shahab Din v. Miran Bakhsli, 25 Ind Cac 
549:79 P. R. 1914:268 P. L. R. 1914; 169 P.‘ 
W. R. iQMi followed. 

It is an act of gross neglect to implead as an 
appellant a person who is a necessary party to an 
appeal without any authorisation from him 
I*Municipal Committee, Burra*. Shiv R a m 
(19? 3 ) A. I. R. (L.) 503 90 

O. XLI . r. 27 —Additional evidence in 


5 


Civil Procedure Cede—10O8~e*«t4 


c C. L. J. 5: 
31 I. A. 115; 


4 

2 


A. 

M. 


L. J. 4 61t 
T - 435 


- -- ■ - —- --- § r* 

Appellate Court, production of —" Requires " 
meaning of —" Any other substantial cause,” 
meaning of— Appeal, second — Discretion, exer¬ 
cise of, whether can be challenged—Additional 
evidence , refusal to admit, in Court of fir*t 
appeal—Second appeal, competency of. 

A patty cannot claim admission of additional 
evidence^ oral or documentary, as a matter of 
right. O. XLI, r. 27 of the Civil Procedure 
Code gives a discretion to the Court of Appeal to 
allow the production of such evidence, and lays 
down definite limits. 7 

The word “requires" in O. XLI. r 27 of 
the Civil Procedure Code means “ needs or finds 
needful." 

Kessowji .Issur v. Great Indian Peninsula 
Railway Company, 31 B. 381; 9 Bom. L. R. 671 j 


IT C. \V. N. 721 
17 M. L . J . 347 
(P. C ). relied on. 

. 7ho . '*'* n V other substantial cause " occur- 

ring in O. XLI. r. 27 of the Civil Procedure 
Lode mean n causa ejusdem generis to the grounds 
already nimtu tied; or. in other words, as meaning 
a caso analogous to those specified previously 
. " hcre * Io ' v * T Comt is invested with a discretion 
,n 0 matter and it has exercised it in one v.av it 

wl?h f *S P t”r° °?-° Urt ° f SCCOni to interfere 

with that discretion. 

The refusal of a Court of first appeal to admit 
fiodi ictial evidence is not open U chelleng* in 
second appeal. 0 PaDPi Pp,s,d r. Mv k ,ndi „ 
O. L. J. 5 o v (1923) A. I. R (O.) 109; 26 O. c 

^ 331 

. , , , 0- r — App, a (— Ji dement of 

Appc..atf Court, cont, ,.ts of—Reasons for judr- 

nier.t—Duty of Appellate Court. ~ 

The Judge cf an Appellate Court shrulri state 
Jus own reasons for theconcMuion :.t which he 
has arrived and Jhou’d not confine himself to 
approving the reasons of the Court of first 
iasLan.ee. A general and wholesale adopt on of 
the judgment cf the Court cf first in; tance 
cannot be considered as a sufficient compliance 
with the law. L Asiii.v Bly.SlGHR\ J«\- 
A. I. R. (L ) 658 ' ’ 1013 ’ 

—--0 XLI, r- 33 — Mortgage de. vee — Apped 

Ly ons def ndont— Power 0 / Appeal Court to set 
aside (nti'e ^ec+re. 

An Appellate Court has power under O. XI I 
r. 33. to set aside a mortgage decree in its entirely 
although only one of the defendants has appealed 
Fat Ajbi CiiAt T DiiuRr r . Jax.».k Lai. Chu t dhlrj 
11923* ra*. 332 946 

0 XLV. r 15— Orders of Privy Council , 


execution of—Procedure—Persons interested in 

execution, whether must apply separately _ 

Execution limitations on. 

Order XLV. r. 15, Civil Procedure Code, makes 
it part of the procedure for the enforcement of 
orders of Ilis Majesty in Council that the person 
desiring to obtain execution of such an order 
shall obtain its transmission. But it is not neces¬ 
sary that each person interested in the execution 
of a particular order should obtain a separate 
transmission, when that order has already been 
transmitted at the instance of one of the suc¬ 
cessful parties. 

I11 the absence of any restrictions founded rn 
the actual language of the decree or order of the 
Privy Council, it cannot be said that only the 
successful appellant can apply for execution. 

Kassitn Sail v. Luis, 17 M 82; 6 Ind. Dec. 

(.v. s ) 56, Natesa A\yar v. A tin as ami Ayyar 
25 M. 426, distinguished. M BaLPSami Iyer v . 
Venk\t.\S\mi Naicken, 32 M. L- T. 240; (1924) 
A- I.R. (M.) 93 219 

- 0 - XLVII, rr. 1 , 2 — Application for 

review—Successor of Judge who made decree 
when can grant reiiew. 1 

The words " or could not be produced by him 
ofc the time, " of r. r, O. XI,VII of the C-Ivil 
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Civil Procedure rode— 1908 —-contd. 

Procedure Code, must refer to the words which 
orccede, namely, “was not within his knowledge.” 
The whole clause must mean that these new im¬ 
portant matters which are alleged by the appli¬ 
cant for review were not within his knowledge 
and, therefore, could not be produced by him at 
the time when the decree sought to be reveiwed 
was made. 

It is not onen to a Judge to grant an appli¬ 
cation for review of a decree made by his pre« 
decessor, upon grounds other than those in 
rr. t and 2 of O- XI/VII of the Civil Procedure 
Code. Pat K.a*IESH\v,\rpiiari Sixcii v. S.\Dho 
Sakax Singh 91 

-—— 0 XLVII. rr. 1, 2 — Pre-emption, price 

ovdrreito be p.iid to wremg person—Direction in 
judgment followed in dccrtl—Error , whether 
clerical—Review by successor of Judge. 

A direction in a decree erroneous but in accord¬ 
ance with the judgment that the pre-emption 
price should be paid to a wrong person is not a 
clerical mistake apparent on the face of the decree 
so as to entitle a p-fson to applv fot review of the 
*le*ree to the sucecrfwar of the Judge who passed 
it. N Bat.ikam PiRAjr v. YEswaXTa 829 

- 0 . XLVII. rr. 1 . 4 . 7 — Application .for 

reviei*—Incorrect exposition of low. whether 
sufficient reason—Order granting review, when 
appealable—Suit for declaration that decree 
collusive—No present loss to plaintiff Suit, 
whether maintainable. 

The pr duction of an authority^ Which 
was not brought to the notice of the Court at 
the hearing and which lays down a view of the law 
contrary to that taken by the Court is not a 
sufficient ground for a review and an order 
granting such a review is appealable 

Chhaiju Ram v. Neki, 72 lad. Cas. 5G6; 26 
C. W. N. 607: V> M. I/. T. 205: 41 r. L. R. 

1922; 3 1 ’. h. t. 435: (1022) A. r. R. (P. c.) 112; 
16 L \V. 37; 17 P- W. R. 1022; ^ Tv. 127: 43 M- 
L.J. V3- 2 1 Bom. L. R.i 2 }8; 4 U P. L. R. (1 • C.) 
99:36 C. L.J. 459 (P- C.) followed 

A suit by the transferee -f a recorded tenant 
of a non-occupancy holding for A declaration 
that a decree obtained by the landlord against 
the tenant for a rate of rent hi Jier than the 
actual rate, was fraudulent aud collusive and 
should be set aside, is not maintainable un¬ 
less it can be shown that the transferee lias 
suffered actual damage. 

Asarfi Singh v. Ram Khelawan Sinha, 49 
Ind. Cas. 785; 4 P. L. J- 115: (1919) Pat. 49 

(P. B.», distinguished. Pat GaRa^inx KvmaRIN 
V.SURJA Na RAIN' Sinoii, (1923) Paf. 361: 5 p * 
]■,. T. 51 177 

__- 0 - XLVII. rr. 1 . 7 .s'«c I.vnux Soi.dikrs 

(Litigation) Act, s. 10 262 

-O- XLVII. r 4 — Review, order granting, 

without notice to opposite parly — Prejudice- 
Opportunity given to object—Legality of order. 

An order granting an application for review 
of an order dismissing a suit in default is not 
illegal merely because notice of the application 
was not given to tha opposite party, if that party 


Civil Procedure Code^l908— concld. 

1 ad been given every opportunity to raise any 
objection that he could raise, and was, therefore, 
In n > way prejudiced by non-issue of notice to 

I ira. 

Taj Muhammad v. Kanshi Mai, 19 Tnd. Cas. 
864; 237 P. L. R. 1913: P. W. R. 1913, relied 

on. L Firm Gop a i, Mat.-OaNDA Mae v. Kara 
Cn.vxD, (T923) A. I. R. (L-) 303 956 

Code of Criminal Procedure (Amendment) Act 
(XVIII of 1923) 727 

Commissions — Commissioner, duty of — Fees, 

recovery of, mode of — Mortgage-bond obtained in 
lieu of fees, whether enforceable. 

It is entirely contrary to the dutv of a Com¬ 
missioner to approach an individual party and 
get him to pav sums of money in discharge of 
an untaxed bill of costs upon the footing that, 
unless this is done, the report will not be filed. 
A Commissioner’s duty is to keep all parties 
at arm’s length, to receive no favour from any 
one, to look to one no more than to another. 

The work done by a Commissioner is not work 
done for any of the parties; it is work done for 
the Court. If tbe Commissioner wants the pay¬ 
ment of his fees he must look to the Authority 
that appointed him and whose duty it is to put 
proper pressure on the right party and to provide 
for an adequate remuneration for the Commissioner 
in a reasonable and proper way. For the Com¬ 
missioner himself to put any sort of pressure on 
one party so as to make the immediate payment 
of an untaxed hill a condition without which tbe 
Commissioner’s dntv would not be done or would 
be done at another time is not mcrolv ill-advi?ed 
conduct; it is improper and illegal conduct. 

A mortgage-bond obtained by a Commis ioner 
from one of the parties in lieu of payment of an 
untaxed bill of costs is an improper advantage 
obtained bv an Offiror of Court by abuse of bis 
position as such Officer and is not enforceable. 

Gopalaratnamayyar v. B up ala Narasimma 
Nayudn, 4 SI. 3oq; i Ind. T)cc. ( N. 3 .) nr4. dis¬ 
tinguished. C Pramatiia Nath Pen Gupta v. 
About. Aziz Mean, 37 C. L. J. 406; 27 C. W. N. 
4 30: (1923) A. I. R. (C.) 4 36 443 

Companies — Company in liquidation — Shareholder, 
liability of, as contributory — Fraud, plea of, 
whether can be hut forward. 

Once an application has been made for the 
compulsory winding-up of a Coninany, a share¬ 
holder cannot be relieved of Ms liabil ty as a con¬ 
tributory in the winding-up proceedings on the 
ground that he was induced to purchase the 
shares allotted to him by a fraudulent representa¬ 
tion. L Orient Bank or India Jj: 

II a b 1 IUTgr. a 11' K11 a n *.*pl '45 

Compromise —Decree in accordance with c 2 J n ‘’ 
promise, when binding — Partition, suit for—Pre¬ 
liminary decree not appealed against, ffj ec j iJ f 3 J~ 1 
Final decree, whether can be attacked—Appeal 
JJr.— Preliminary decree not capable of enforcement 
— Procedure. r ' 1f 

■SThere canTbe? no compromise, .binding npon au 

the^paTties to a partition suit until and unless 
all the parties have joined in the compromise. 
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It is not open to an appellant in an appeal 
against the final decree in a partition suit to attack 
tlio preliminary decree, which might have been 
directly challenged by an appeal. 

Lohe Naih Singh v. Gaju Singh, u Ind. Cas. 
426; 22 C. I y . J. 333; 20 C. W. N. 17b. 

In a suit for partition of joint properties, a 
petition of compromise was filed stating that 
certain specified properties were self-acquired 
of one or other of the parties and claiming parti¬ 
tion of what was admitted to be joiut. Two of 
the defendants did not join in the petition. A 
preliminary decree was passed in terms of the 
compromise, when the actual petition was under¬ 
taken those two defendants objected, but their 
objection was overruled and a final decree was 
made in accordance with the terms of the com¬ 
promise. The defendants appealed : 

Held, that as all the parties to the suit did not 
join in the compromise it was not binding, but 
that since the defendants had not challenged 
the preliminary decree, they could not appeal 
against the final decree ; 

(2) that since, however, the preliminary decree 
as it stood was indefinite and not copable of en¬ 
forcement, the final decree must be vacated. 
C TaraPraSaxxa Sarkar v. K.\I,IK.vMOIIa.\ 
Sarkar, 38 C. L. J. 11 r; (1924) A. I. R. (C.) 80 319 

Confession— Retracted confession, value of — Par¬ 
ticulars necessary to be established—Shy witness, 
statement of y whether can be transferred to Session ’s 
record —Evidence Act ^ I oj 1S72), s. 154. 

It cannot be laid down as an absolute rule of 
law that a confession made and subsequently 
retracted b} T a prisoner cannot be accepted as 
evidence of his guilt without independent 
corroborative evidence. 

A Court must not regard the confession of an 
■accused person in the same light as an admis¬ 
sion made by parties in civil litigation. 

What has to be seen in the case of a con¬ 
fession is (1) whether the same was made 
voluntarily, ix., whether the disqualifying 
conditions given in section 24 of the Rvi- 
deuce Act were absent, and (2I whether, if so, 
the confession is true as tested by the circum¬ 
stances in which it w'as made, its internal evi¬ 
dence of truth and its consistency with other 
evidence. It cannot be laid down that independ¬ 
ent evidence in the sense of evidence corroborat¬ 
ing the details of the crime itself is obligatory. 

A statement of a witness made before the 
Committing Magistrate canuot be transferred to 
the Sessions Record simply on the ground that 
the witness was “shy and speechless." 

Section 154 of the Evidence Act gives a very 
wide discretion to the Courts and the proper 
course in such a case is to give permission to the 
prosecution to ask the witness a leadiug question 
and then to read out the evidence before the 
Comitting Magistrate and so obtain an admission 
or a denial of its truth. Pesh Moxi Ram v» 
KmpErOr, 2 4 Cr. L. J. yo 4 152 

Construction of document— Charitable trust — 
Hindu Law— Trustu, failure to appoint, effect 
9fi 


Under the Hindu I,aw a trust cannot /ail for 
want of the appointment of trustees and the Court 
will appoint a manager 011 the failure to appoint 
of those entitled to appoint him. 

A deed of partition contained the following 
clause : — h 

■‘One house (shiwala) with shops under it and 
Rs. ic,ooo (ten thousan t upces), out of the whole 
heritage q! the decease] have been set apart for 
charitable purposes as u ak property. The said 
Rs. 1 o j ooo it, to be ^ pent as follows; — 


(a) for a sadu bat.it 

(b) for the construction of a . hiwata 

(c) for the expenses in com.c, tion 

with the sati of the family.. 

* 


Rs. 

8,000 

1,000 

r ,0 o o 


iotai . . 10,000*' 

Held, (1) that the intention of the executants 
of the deed was to create a public and charitable 
endowment in respect of the immoveable property 

(2) that the intention was that the cash should 
not be consumed, but that the income or interest 
only should be spent on mamtrthing the wakf L 
Kidak N a th v . W a zi r (.hand 908 

— f ' Construction, " meaning of—Second 
appea.—Decision as to meaning of words uhe'her 
cun be challenged in second appeal. 
lhe expression "construction", as applied to 
a document, includes, first, the meauin- of the 
words used i.i the document ; and, secondly 
their legal effect, or the effect which is to be given 
to them. The former is in all cases, a q,estiou 
of fact, while the latter is a question of law 

Chate nay v. Brazilian Submarine 1 elegrabh 
Co., (1891) 1 Q. B 79 at p. 85; 60 I,. J. Q. 3*295; 
63 U. 1 . 739; 39 W. R. 65, relied on. 5 

A decision, therefore, as to the meaning of 
words, and apart from their legal effect used in 
a mortgage-deed describing the property transferred 
cannot be challenged m second appeal. A 
Badri Prasad v. RaJkuxWak, (i 923; AIR 
( A ) 337 ' egg 


Deed of gift—General words conveying 
property—Subsequent limitation to particular 
properly—Natural meaning of words employed. 

A deed of gift by a Hindu stated, “ 1 give to 
my daughter the undermentioned properties worth 
Rs. 39 9; namely, the properties described in 
Schedule (ha) and the money- ending business 
mentioned m Schedule (kha) below, i-rom tnis 
day ske shall be competent to realise from the debt¬ 
ors under notes of hand or bonds, etc., the principal 
with interest either amicably or by law suit" 
The Schedule (ha) gave certain lauds, *• Cultivated 
in nij jote Value Rs. 299. " Tiic Schedule (hha) 
gave, ‘‘Amounts due from various persons on 
account of money-lendiug business .—Out of the 
same Rs. 100 due from.V. under a mortgage-bond " 
The deed wound up by sayiflg. " This deed of gift 
executed in respect of Ks. 399. being the viUue 
of the properties of Schedule (ka) and ti.e dues 
from debtor mentioned in Scnedule (kha).“ it 
was common ground that the words, “ cultivated 
in nij jote —Value Rs. 299,” in Schedule (ha) 
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the words, “ Out of the same Rs. ioo due from N. 
under a mortgage-bond, ” were interpolated 
by or with the authority of the donor after the 
remainder of the deed was written. The conten¬ 
tion of the daughter was that these t o passages 
were inserted in the deed for the purpose of ascer¬ 
taining and specifying the stamp duty which was 
payable in respect of the deed, and that tne deed 
in fact transferred to her all the debts which were 
due in respect of the money-lending business : 

Held, rejeAin . the contention, that the natural 
a ldo vious meaning of the deed wasthat the donor 
intended to make a gift of the one particular 
debt specified in the deed, ua.i.ely the d-bt due 
from N. an . not of all the dents due in respect of 
the money-lending busi ess. C FaninDra N.yTU 
Roy v. Biioea DaSsi Dkbi, 38 C. 1 *. J. 21 *402 

—•— - Lease — Covenant to vacate on one week's 

notice — Refusal to vacate on notice — Damages, 
measure of. 

Plaintiff granted defendant a lease of a house 
for eleven mouths on payment of a monthly rent, 
which provided that the defendant would vacate 
the house on one week's nonce of ejectmeut : 

Held, that the stipulation for the monthly pay¬ 
ment of rent d)d nut affect the plaintiff’s right 
to serve a week's notice of ejectment on the de¬ 
fendant at any time, and that it was not necessary 
that the notice should terminate ou the last day 
of a month. 

Where a tenant has held over wilfully and 
contumaciously, the Courts in India would prcpvily 
award reasonable damages to the landlord and the 
amoimt of double me rent may be taken as a fitting 
standard of damages. 

Ptrbhu Dial v. Ram Chand, 5 P. R. 1904; 42 
P. I*. R. 1904, followed. L Rure Khan v. 
Ghulam Muhammad 10 U 4 

——- Mortgage-deed — Mortgage by conditional 

sale—Deed uj further Charge or mashiat-ul- 
re..an— Consolidation — Reucmption — lividence 
Act (J of 16/2), s. 90— ltansfcr oj Properly 
Act (I V oj ittb2/, . 59— Hypothec, lion »ccd 
executed bejore Ttansjcr oj rrupaty Act — 
Signature oj executant, absence oj—tresumption 
of gtnutnene.s, 

A person mortgaged Iris property by way of 
conditional sale. ...aer uii, he burrowed some 
more money fr.^m his mortgagee and executed 
a v eed which recited ti.e earlier mortgage 
by conditional sale and stated tuat a further 
loan, was take v from the mortg. gee wnicu 
was to be included iu the money due ou 
the earlier umrtga ,e and .e-paid wit a it. It 
also contained a covenant tlmt, until the money 
due on tne latter ueed was paid, t e mortgagor 
would not be entitled to redeem the moitgage by 
conditional sale or to transler any portion of the 
mortgaged property. Hie dee^ was v escribed 
as a ueed 01 1 miner charge (dastawez t niassuk 
mashrat-ul-rehan): 

Held , that ihe amount due ou the teed of fur¬ 
ther charge was to ue Consolidate wild that due 
on the mortgage by conuitio.*«.l sale. 

fianjit Kuan v. R^mahun ^ ingh, 2 lad, c as. 

31 A. 4 «j 6 A, L J, l >$4 and Uar Pcrshad 
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v. Ran Chan hr, 63 Ind. Cas. 750' 19 A. L: Ji 

T °' n 3 , L 1 \ V ’ 44 A; -' 7 * (1922)' A. 

I. K. (A.) 174, follow d, 

. 13 aide j Rai v. Murll Ral, 16 Iu:l. Cas. 63F; 
i ) A, L, J. 20 and Kesar Kunw.ir v. Kashi 
R.iu, 3". I-id. Cas. 777; 37 A. 6 yr, 13 A. I, J. 
o i-i, distuiguis-ied. 

A Co art may presume the genuineness of a 
do .lime it mor; than 30 years old, which was 
executed before tne Transfer of Property Act 
came into force, and which was properly 
registered by tne executant, even if it is 
not sign d by the .xecutant personally nor bears 
his mark. A GaY A Singh v. Sur A jb a i,i SinCh 931 


---—-— Prcpetual lease—Rent payable yearly — 

No right to eject tenant or enhance rent—Lease 
•or sale. 

Where a document purporting to be a per¬ 
petual lease of a certain plot of land provided that 
the lessee, generation after generation, would 
be entitled to remain in possession of the leased 
property as paltadar and would have the right 
to have his name recorded in the revenue papers 
as teuant and perpetual pattadar, that he would 
be liable to pay the rent reserved year after year 
and instalment after instalment and that in the 
event of the rent falling in arrears, the lessor 
would have all the rights of an owner with respect 
to its realizat on but that there would be no right 
to have the lease cancelled, the rent enhanced 
or to eject the lessee: 

Held, that as under the terms of the document 
the proprietary interest of the lessor had not 
ceased and the liability to pay Government re¬ 
venue rested on him, the document could not be 
construed as an out and out sale. 

Lalji Misir v. Jaggu Ttwari, 7 Ind. Cas. 
930; 33 A. 104 1 7 A. L,. J. 1022 and Mohammad 
Niaz Khan v. Mohammad Idrees Khan, 44 Ind. 
Ca . 227; 16 A. ly. J. 233; 40 A. 322, distinguished. 

A Bhairo Tewari v. RamnaTh Rai. 21 A. I*. J. 
734 ; t* 923) A. I. R. (A.) 60 404 


——- Relinquishment by landlord of right to 

produce of trees of occupancy tenant — Relinquish¬ 
ment for life or in perpetuity—Grant without 
words of inheritance—Grant “ for ever”— * 
Presumption. 

The proprietor of a Raj executed in 1858 a 
document in the nature of a parwana addressed 
to the managers of his estate which, after recit¬ 
ing that a certain occupancy tenant had done 
great good work, proceeded, "Hence because 
of that good work it is ordered that whatever 
trees have been planted by his (the occupancy 
tenant's) ancestor and also if he plants any, the 
share ot the Raj in them is given up. Hence 
this parwana is written to all forbidding you 
in any way to interfere with the trees standing 
on the nahdi holding of the said occupancy ten¬ 
ant for ever." A descendant of the executant 
of tin document brought in 1916 a suit against 
a descendant of the occupancy tenant for a half 
share in the trees standing upon the later's holding. 
There was no evidence to show that any claim 
had ever been made by the proprietor of the Raj 
to participate in the preduce of the trees rinc| 
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Construction of document— cone id. 


Contract —concld. 


the document was executed excepting once when 
by forcible means and under duress the tenant 
was obliged to disgorge a small sum of money : 

Held, (1) that although the meaning of the 
document was not very clear, the intention of 
the executant was to relinquish the right to 
the trees both present and future as was borne 
out by the concluding words of the document 
which forbade his servants from interfering with 
the trees on the holding for ever; 

(2) that this interpretation was in consonance 
with what had actually taken place since the 
execution of the document ; 

(3) that the absence of any words of inherit¬ 
ance in the document was of no significance, 
as it was not a grant of land to a grantee, the 
so-called grantee being already an occupancy 
holder of the land having a permanent interest 
in the land descendible to his heirs. 

Even if a grant contains the word “always" 
or the words “for ever" or similar words, if the 
grant is clearly of a life-interest only, the mere 
use of such words will not have the effect of ex¬ 
tending the grant beyond the lifetime of the 
grantee. 

Where there are no words of limitation in a 
grant then, even if there are no specific words 
of inheritance, it may still be a grant in per¬ 
petuity. pat MaiiaraJ R.\i v. Janki Kui;r 1031 
•-- Will or gift. 

A document which was throughout called a Will 
began by reciting that the executor’s death was 
drawing near and he was too weak to go to the 
Office of the Sub-Registrar and that, there¬ 
fore, he executed the Will in presence of the Pan - 
ches. It also recited : '* While I am alive out 

of the entire lands mentioned in this Will I have 
given forthwith half to my younger brother:" 

Held, that the word9 “ While I am alive' 
and " forthwith ” did not imply a gift in praesenti 
an! that the document was a Will. N Zuci,.\ 1 v . 
RaTan 687 


Construction of Statutes— Court, duly of. 

No universal rule can be laid down for the 
construction of Statutes, as to whether mandatory 
enactments shall be considered directory only 
or obligatory with an implied nullification for 
disobedience. It is the duty of Courts of 
, Justice to try to get at the real intention of the 
legislature by carefully attending to the whole 
scope of the Statute to be construed. 

Liverpool Borough Bank v. Turner , (1860) 
2 De G. F. & J. 502J 30 L. J. Ch. 379; 7 Jur. 

(N. S.) 150; 3 L . T. ( x . s.) 494; 9 W. R. 292; 129 
R. R. 172; 45 E- R- 715. followed. C Government 
og Assam v. Sahubuixa, 3 8 C. E. J. 77; 2 7 C. W. 
N. 857; 24 Cr. L,. J. 88i; (1924) A. 1 . R. (C.) 1 129 

Contract —Stipulation empowering one parly to 
‘rescind, effect of — Contract, whether valid. 

Farties to a contract may stipulate that one 
or both of them shall have the power to rescind 
the contract on the happening of some specified 
contingency. 

Such a stipulation should be construed according 
to it* natural meaning, subject to the principle of 


law that a party shall not take advantage of its 
own wrong. 

New Zealand Shipping Company v. Scclcte 
Des Atellers El Chantiers De France, 

A. C. 1 : 87 I,. J. K. B. 746; 11 8 I,. T. 731; l_, Asp 21. 
C. 291; 62 S. J. 519; 34 T. I,. R. 400, relied upon. 

Iu a contract of sale and purchase of goods if 
the seller ref uses to deliver the goods sold to the 
buyer, he would be liable b r breach of contract 
unless he assigns some reason which would ju tify 
his refusal to give delivery. 

A stipulation empowering the seller “to cancel 
or not to caneel the goods for any reasons what¬ 
ever," docs not, ho we vc , destroy the mutabty 
of the* contract which would be valid and binding 
in spite of the stipulation. B Ciiotat.ai. Lai.uwia’i 
v. ClfAMl’SI'Y Umi-rSa So.NS, 24 Bom. L. R- 877; 
(1923) A.l. R. (B.) 75 233 

Contract Act (IX of 1872 ). ss. 16 , 23 — Undue 
influence—Public policy—Transfer made to 
stifle ron-com pound able case, whether can be 
avoided— "In pari delicto niclior est conditio 
possidentis." applicability of. 

Where contracts or transactions arc prohibited 
by law for the sake of protecting one set of men 
from another ret of men; the ouc from their 
situation or condition be ng liable to he oppressed 
or imposed upon bj’ the other; the parties 
cannot be said to be in pari delicto and tbe 
person injured, after the transaction is finished 
and completed, may bring his action and defeat 
the contract. 

Browning v. Morris, (1778) 2 Ccwp. 790; 

98 E. R. 13O4, Kearley v. Thomson, (1S90) O. 

B. D. 742* 59 L. J. Q. B. 288,63 E.T. 150; 38 
W. R. 614; 54 J . P. 804,relied on. 

Therefore, where one person has, in such cir¬ 
cumstances, paid money to another ot has exe¬ 
cuted deeds in favour of another in pursuance of 
an illegal agreement, c. g., with the object of 
stifling a prosecution for a non-compoi:ndatlc 
offence, though both parties are in delicto 
yet they are not in pari delicto and the person 
who has paid the money or executed the deeds 
may recoverit back in an action for money 
liadand received ormay apply for the setting 
aside of the deeds. 

Atkinson v. Denby, (1861) 6 H. & N. 778; 
123 R. R. 824; 30 L. J. Ex. 361; 7 Jur. (n. s.j 
1205; 4 L . T. (n. s.) 232; 9 W. R. 539; 138 H. R. 
321, Smith v. Cuff, (1817) 6 M.&S. 160; 18 R. 
R. 340; 105 E. R. 1203 and Smith v. Bromley, 

(1760) 2 Douglas 696 «•: 99 E R. 441, relied on. 

C Ram Kumar D a s v. NanDa Kumar Siiaiia, 50 

C. 639 27 

-s. 25 — Suit to recover debt — Unauthorised 

promise of payment by defendant’s Pleader — 
Statement not signed by pleader—Fresh contract 
— Defendant, whether bound. 

In a suit fer recovery of money the Pleader for 
the defendant stated that if the plaintiff presented 
Probate or Letters of Administration or a Succes¬ 
sion Certificate, the defendant would have no 
objection to paying the amount. This suit 
was dismissed on the ground that the plaintiff 
had failed to obtain a Succession Certificate 
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Contract Act—contd. 


Contract Act—concha. 


Subsequently, the plaintiff obtained tlie certi¬ 
ficate and brought a second suit: 

Held, that in the absence ol any proof that the 
Plead i in the first ca-e had any general or special 
authority from the defendant which would 
cut tic him to enter into a contract on behalf of 
the defendant to pay the debt, sect-on 25 of the 
Contract Act had no application; 

(2) that the section was lurtber inapplicable 
in the absence oi anything to show that the record 
of the statement made by the Pleader was signed 
by him or by any other agent ol the delcnuant. 
A BanSIdhar v. Uabu LaE, 21 A. L. j. ,13: 
(1924) A. I. R. (A.) 12 £19 

--ss. 25 (2), 62 —Limitation Act (IX of 

1908), ss. 19. 20— Contract, breach 1 J—Settlement 
e J damages—Suit to recover damages—Cause of 
action — Limitation—Extension oj time. 

An oral settlement between the parlies to a con¬ 
tract providing in case of a breach of the 
contract, lor the payment oi compensation by 
the defaulter is not a new contract w'thin 
section 62 of the Contract Act and the cause 
of action would accrue on the date of the 
breach of the contract. Such a settlement does 
not extend the period of limitation under section 
rg or section 20 of the .Limitation Act, where the 
cause of action had already accrued. 

Neither section 25 (2) ol the Contract Act nor 
section 92 (4) of the Evidence Act applies to the 
settlement as there is neither a new contract 
nor a modification of the original contract. N 
Kamal Narayan v. BaM KaM, (1923) A. 1 . R. 
(N.) 332 440 

.-s. 30 —Wagering contract—Test —Pacca 

Adatia ana <onstuuerit — Principal and agent. 

If parties to a contract cf sale and purchase 
o rgoods do not intend to n.ake an actual transler 
of goo s LUt merely to pay ana ie*eive money 
according as the market piicc varies one way 
or another from the contract price 01 given daws, 
tne transaction is a wage*mg contract. 

Relationship between Piu oa AOutius and their 
const tuents is not one ol principal ana ageot 
but of principal and principal anu damages sus¬ 
tained by the former as a result ol wagering con¬ 
tracts are not recoverable iioin tee latur. N 
HARNARAYAN JODHRaJ O. *'ADH a K1SaN Cha^Dka- 

bhan, (1**3) A - -l B. (.\.) 3-4 tfi.6 

—-S. 45 — Joint promise to pa) — Suit by Lite 

promisee Jor share , whether ties—Consolidation 
of suits by different plai..njjs—to wets oj court 
— Civil Procedure co e (stet V of xyob), . 151. 
Under section 4j oi the c..nuatt . ct in icgard 
to a promise to pay maue to two or more person.* 
jointly, proceedings to eniorce the claim *. usi be 
taken by ail promisees nu a suit for his share of 
the amount oro ght by one of evera promisees »s 
liable to be dis-. iaied. 

Under section x 0 i cf the Civil Procedure Coce 
a Court ha> inherent power to it.iisoli~au* s .is, 
andit should adopt this proc. dure wuere suits are 
bought by dii.event plaintiffs f r tne lec wry 
of do >s whi h formeu o o. e Wuvie, Lut 

If do oplit up subsequently «n account cf the 


dissolulitn of the firm to v Lich they were due. 
b KisEnLaLV. tlilMihA f >17 

- s. 6b—A oiattcii— Hundj executed »« 

lieu ij pilot liiindi —Sutton subse^i tni hunai 
noi n.uintainai ie—Ciedutt ithelhtr ian Jail 
lack on prior hundi— Cancellation , ifject oj — 
A egctialilny, whet/ cr afjuls lialitiiy. 

The question as to the negotiability or nen- 
negotiability cf an instrument is quite distinct 
from the question oi a party's discharge liom 
liat »lny to the htloer, and the liability of the 
drawer oi a b.ll of exchange or or any subse¬ 
quent party Ibcreto is not in any way affected 
by the document being negotiable or otherwise. 
Nor can a mere cancehation of a bill of exchange 
ha\ e the effect ol discharging a party from 
liability unit ss it is made wilh the express inten¬ 
tion of discharging that party, for if it ten. ade 
unintentionally or is made under a mistake it 
will be inoperative. 

\\ here a hundi is executed in lieu of a prior 
hundi it is a question of fact in each case 
whether the partus intended the execution of 
the subsequent hundi as absolute 01 conditional 
discharge of the i.rioi hundi, the piesumption 
being that the debt is only conditionally dis¬ 
charged. 

Where an insufficiently stamped hun.i 
isgntain renewal oi a prior hunai and a suit 
on~the basis of the subsequent hur.di is held not 
to be maintainable, the creditor can fall back 
upon the prior hundi and section 02 of the 
Contract Act is not a bar to his doing so. 

Sunday Das v. Put an Singh, 67 lnd. Cas. 85 6;' 
11 P. W. K. 1922; 11922) A. 1 . R. (L) 56, reiied oh. 
L RahmaT Ali-Muha mmad FaI^i Dev^a 
Singh-M a n fei.\GH, 4 L. 151; 5 B. L. J. :•><«; 
(19-j) a. 1. lv. (L.) 39 b 827 


-s. 72 —Payment made under protest Jo 

avoid attachment, whether made under coercion . 
A payment made by the owner ol a propel ty 
under piotest in ordci to'avoid an unlawful attach- 
tut ut of the property is made undtr coercion and 
s recoverable under section 72 ol the Contract 
(Vet. r u K Ai \HAY A Lal v. National Bank of 
India, 1 d , (.9-^; A. 1 . R. (P. ^ •) *14; 

J - 4 33 M. L. T. 34y;25 Bom. L. R. 1240* 4 

264 

-s. 74 — Bond—Enhanced interest 


L. 

L. 

7 

on 


dejauli — Stipulation, wheihtr penal* 

\\ hoe a bond provides for the payment of a 
:cnaiii sum w.th interest at a particular rate, 
anu stipulates that on breach of such payment 
nicies l at a higher rale will be payab.e, the 
uipuiaiion regarding such increased interest is 
by way of penalty within the meaning ol sec- 
lion 74 of the v-ontract Act. O Fa 2 Ir BAN DC. 
BaXJ Nath, y O. & A. L. R. 873 808 


{jQMlt, functions of. ... 1 

A court is nobody’s agent. It is a Inbunai 
to decide disputes between two parties and must, 
with view to peilormits lumtjons justly and pi op- 
erlv, act independently of any oi the two parties 
en t apedjna litigation neiore it. 0 ALI AbbaS -in 
KunWar Sher Bahadur Sxngb, 9 O. & A. L. B.. 
8x5 
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Conrt-Fees Aot (Vn o! 1870). n. 7 < It' fo)—S ull 

for declaration of plaintiffs’ right and consequen¬ 
tial relief — Valuation of the relief sought — 
Court- r ee Payable. 

Plaintiff pnrcha c ed ce-tam propert v inherited 
by d ‘fondant un ’er a W ; 11 , and brought the pre¬ 
sent nit for a declaration of his right • for the 
administration of the estate of th- testator if 
any portion remained unadministered. and for 
the appointment of a Receiver, and valued the 
relief sought at R*. 1,500 in respect of each 
claim. The question was as to the amount 
of Court-fee payable on the plaint: 

Held, that the suit was one for a declaratory 
decree where consequential relief J s praved. 
and that, an ad valorem Court-fee was payable 
under section 7. clause (iv) of th-' Court-Fees Act, 
•according to the amount at which the rdief 
sought wc<! vlined in the plaint. ORupChwd 
Ghosr v. KniROn\MAYi Da si, 27 C. W.N a 
(1923) A T.H fC) no 567 

-s 7 (iv' if )—Suit for accounts—Appeal 

by defendant — Valuation of appeal. 

In an appeal against a preliminary decree for 
accounts where the defendant-appellant does not 
denv his liability to render accounts but want* 
certain restrictions to be placed unon th* power 
of the plaintiff to tike accounts from him, he 
is free to put his own valuation on the memo¬ 
randum of appeal and is not bound bv the valu¬ 
ation of the plaintiff in the plaint, particularly 
when it is difficult to assess the relief sought by 
the defendant-appellant in appeal. Tat Kur.T.iP 

v. Harirar Prasad Jha. 4 P. L.T. 618 

871 


Court-Fses Act— 1 "ovcld. 

clause fi) nf Schedule TT to the Court-Fees Act, 
au l tho Court-foe mvable on a plaint in such a 

St1»* f« n fop of Rs. t S. 

For th* purriocos of jurisdiction, the value of 
the suhiect-mattor of a suit to set aside an award 
is tho actual value of the interest affertel bv the 
award, and involved m the suit. The plaintiff 
in such a suit is not at liberty to arbitrarily place 
his own valuation ^n the relief he seeks. Thus, 
where an award directs the payment bv a person 
of a particular «um of money, and he institutes a 
suit to have the award set aside, the value of 
tho suit for r»urpo«*s of iurisdirtion is the amount 
which he is directed by the award to pay. 

Keshava Sanahhaga v. Jjihshm\na*a\ana. A M* 
to?: 7 Ind. Tur. r.86: 2 Ind. Dec. ( v. s ) jr?, Gana- 
pati v Chnthu r? M. 223: s Ind. Dec fv. 9,.) 
405. Parhappx Subraa v. ShidapPa VenUatrao. 
50 Ind Ca q 280: j? R. 507: 1? A. L. J. 418; 
2s M Ty. T. 208: M. L. T. 4*7; 20 C. T,. T. 

4^2: 21 Rom D. R. 180: to T.. \V. 27.1: 24 C. TV. 
N. 33 ! r TT. P. Ty. R (P C.) 81: 4* I. A. 24 
fP. C.|. A fohini Moh an Mister v. Gour Chandra 
RU. sb Ind. C?s. 76?: (t 02r 1 Pat. 105: s P. Ty. 
T- ? 07 : t P. Ty. T. ?oo: 2 U. P. I.. R. fPat) T24, 
followed. M VRvKvTtCHFr.vAT PlT.LTV. SRrVTV'SA 
AiyvR. t 8 r, W. 309; (9:3) AT. \V. N. 747; (r r? 4 \ 
A. r. R. (M.) 8 , 115 

-s. 7 fv) Fch II Art. 17 '6)—Suit by 

Muhammadan co-sharer in pn^esston of .* me 
items against other co-skarrrs for partition nature 
of. 


-S. 7 (v)— Redemption of mortgage — 

Appeal for reduction of amount payable on 
redemption — Court-fee payable. 

The Court-fee piy ible on a Meraonn '■ m of 
Appeal in a suit to redeem a mortgage in which 
th? appellant seeks for a red net i >n of the amount 
payable for redemption, is an ai valorem fee cal¬ 
culated 0:1 the difference between the amount 
claimed to be payable and the amount decreed 
as the price of redemption. 

Lekh Ram v. Ramji Das, 5? Ind. Cas. 2 ; 5 : 

3 L. V J. 370; 1 L. 234: t 44 P ; f 9 f 0 'T> tel iT\ 
on. LRAMJlTyAbv. Siiibb.v, (< 9 -’ 3 ) A. I. R. (L.) 
309 687 


---s 7 (v), (blandfd '—Suit for recovery of 

land not an entire holding — Court-fee payable. 
The Court-fee payable on a plaint in a suit for 
the recovery of land whi>h is not an entire hold¬ 
ing or a do finite share or fractional part of a hold¬ 
ing separately assessed to revenue but consists 
<<f individual field plots which form part of a hold¬ 
ing that which are not separately assessed, is that 
prescribed bv section 7 (t/) (d) of the Court-Fees 
Act. R Ma Sha M a v. SvmaSu.vdRam Chatty. 2 
Bur. Iy. J. 39 ; L R * 492 ; (T 9 3 A. I. R. (R..) 246 

217 

-- 8 . 7 (V (Ob Pch II Art 17 (4)— Madras 

Civil Courts Act (TIT of 1873), s. 12—Suit 
to set aside award—Value for purposes of 
Court-fees and jurisdiction. 

A suit to set aside an award is, for the pur¬ 
pose of Court-fees, governed by Art. 17, 


A suit by a Muhammadan co^sharer against 
her other co-sharers for partition and possession 
of her share of her deceased father's properties 
alleging that she is in possession of some of the 
items as indicative of her joint possession in 
law with the other ro-sharers of the deceased’s 
estate, is one for pufjtion and possession ot one's 
share by one having joint possession of the estate 
taken .is a whole and falls under Art. 17, clause 
(6) of S’hedu’e II to the Court-Fees Act and not 
uu.br section 7 (t ) of the Act. 

GiU v. Varada Raghavayya, 55 Ind. Cas 517; 

4 3 M. 396; 38 M Ty. J. 02; 11 L W. 174; (1 020) 
M. W. N. 124. 27 M. I, T. 146 and AhamuJdin 
ramiiuddin v. Amituddxn 44 Ind. Cas. 216, 
fallowed. M Ktjrshit KaTiiu.m y . IIydEr 
(19:3) M.W. N. 564 03 

-Fch II Art 17 'vi )—Suit f^r deelaratio 1 

that t>l inti ft is entitled to a certain deposit in 

a Ra"h — Appeal — Court-fee Payable. 

Plaintiff obta ned a d'cree declaring that h* was 
entitle to a certain «um lying in depns t with a 
Rank and directing t u e Rank to pay the amo nt 
to him. Defendant anpealed and stamped the 
m^moranhim of apnonl with a Rs. to stamp under 
Art. t 7 (v A of Schedule 11 to the ~ourt-Feos A "t ; 

Hell that the memorandum of rppeal v ns 
correc*lv stamped. 

Kir pal Singh v Sant Singh. 13 Tnd. Cas* 
305; 71 P. R. T 9 it; 30 F. Ty. R. 1912; 205 p. w. 

R. ran, followed. L UtTam Dsvr 0. Disa Nath. 

(1923) A. I. r. (I/.) 359 774 
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Court of Wards, slat Meats by Deputy Commis¬ 
sioner and Board of Revenue, effect of. 

Any statement made by a Deputy Commissioner 
or the Board of Revenue in derogation of the 
rights of a persou on whose behalf an estate is 
held by the Court of Wards cannot be deemed to 
have been made on that person’s behalf or as his 
agent 0 Zarif-ux-nISSa v- ShaFiQ-uz-Zaman, 
2'» O. C. 133; (n.23) A I. R. (O.) 185 626 

Criminal Procedure Code (Act V of 1898), ss. 4 (h», 
I95 —Penal Code ( Act X LV of i860), s. 211 

— Application to Deputy Commissioner, jor 
enquiry , whether complaint—Sanction to prosecute 

— False complaint — Procedure. 

AT. addressed an application to a Deputy Com¬ 
missioner, saying that his application to the 
Police was not enquired iuto and praying that 
the Deputy Commissioner should order an 
enquiry or start himself an enquiry. M. did not 
ask for the trial and punishment of the accused : 

Held, that the application was not a “ complaint'* 
for the 1 urposes of section 211 of the Act. 

As o. matter of judicial prudence, anction to 
prosecute for making a false complaint o -ght not 
to be granted unless the omplaint bus been 
properly dealt with and dismissed; N MaHadU 
v. ISmPKror, 24 Cr. L. J. 959 543 

ss. 34, 439 —Sentence passed by Magistrate 

_ — a • ■ . m w 1 


under s. 34—• Enhancement, limit of — Procedure . 

Clause (3) of section 439 of the Criminal Pro¬ 
cedure Code limits the power of enhancement 
and lays down that where the sentence dealt with 
under the section has been passed by a Mag strate 
acting otherwise than under section 34 of the Code, 
the Court shall not inflict a greater punishment 
for the offence, which in the opinion of such Court, 
the accused has committed, than might have 
been inflicted for such offence by a Presidency 
Magistrate of the First Class. This limitation 
does not apply to a sentence which has been pass¬ 
ed by a Magistrate acting under section 34 of the 
Code. 

At the same time, except in very except onal 
cases, a sentence by the High Court under its powers 
of enhancement should not, where the sentence 
has been imposed by a Magistrate, exceed one of 
seven years' rigorous imprisonment, which 
a Magistrate acting under section 34 has pow r to 
pass, the usual course when a Court tlii ks that 
a sentence of seven years’ rigorous imp isonment 
would not meet the ends of justice would be to 
set aside the trial and order the case to be com¬ 
mitted to the Court of Session. L Sewa SinGii 
j;.RanJiia, (1923) A. I. R. (L.) 600; 24 Cr. D- J. 
932 356 

-ss. 35,307 v 3 ), 423 ( 1 ) (d). See 1 ’EnaE 

Code, 1800, s. 571 299 


- s. 93 —-"After recording its reasons, 

meaning of — Warrant, issue of, without 
recording reasons, effect of — Magistrates, duty 
of. 

The words “ after recording its reasons in writ¬ 
ing ” in section 90 of the Criminal Procedure Code 
are not imperative but directory . 

A warrant which, on the face of it,is a good and 
a ilid warrant, is signed by the Magistrate, sealed 
wAth the seal of the Court- addressed to a Police 


Criminal Procedure Code—contd. 

Officer, and which states the reason upon which 
the Magistrate relied, is not invalid merely by 
reason of the fact that the Magistrate has 
omitted to record in writing, otherwise than in the 
warrant, the reason which actuated him to issue 
the warrant. 

Suliheswar Phukan v. Emperor, 11 Ind. Cas. 
593 ; 38 C. 789; 12 Cr. D. J. 4 ° 9 ; 15 C. W. N. iooij 
15 C. L. J. 186, overruled. 

Before issuing a warrant the Magistrate should 
record bis reasous specifically in writing and 
should not be satisfied with signing a warrant in 
the form given in the schedule to tbc Criminal 
Procedure Code. 

N. R. Chatterjea, /.—(dissenting)—Section 90 
requires not merely the statement in the foim of 
the warrant that the Court has good and sufficient 
reasons but these reasous should be stated. The 
mere signing of the warrant which states that 
the Court has reason to believe is not sufficient 
compliance with the law. 0 Government of 
Assam v. SaHKbueea. 3 8 c - T '-J- 77 '. 2 7 C. W . N. 
S37; 24 CR. L.881; (1924) A. I. R. lC.) 1 129 

_s 106 — Conviction under s. 323— Order 

for security—' Involvemeaning of. 

To justify an order for security under section 
106 Criminal Procedure Code, there must be an 
express finding to the effect that the act involves 
a breach of the peace or an e ident intention of 
committing the same^ or the evidence must be so 
clear as to satisfy the Court (without an express 
finding) that such was the case. 

The word “involve' in section 106 of the 
Code connotes the inclusion not only of a neces¬ 
sary but also of a probable feature, circumstance, 
antecedent condition or consequence. 

Jib Lai Gir v, Joimohan Gr, 26 C. 57 & I x 3 
Ind. Dec (n. s) 97 ° aud Empttor v. Mamk Rai , 
11 Ind. Cas. 589; 33 A - 77 ri 8 A. L. J. 925; 12 Cr. 

L. J. 405, followed. NNanHav. KanHaYaEaE ,^25 

— 7 ss. 106, 107, 406— Order under s. 106 

—Order under s. 107— Appeal. 

Orders under section 106, Criminal 
cedure Code, directing security for good behaviour 
to be given can be appealed from under section 
406 of the Code, but no appeal lies in Proceed¬ 
ings instituted under section *° 7 ioT peeping the 
peace read with section n8of the Cnmmai Pro¬ 
cedure Code. N Shamrao v. EmperOr, i 9 N. J. 
R. 160J25CR. L. J. 67 

._ss. 107 , 144 , 145 —Dispute with regard to 

land—Both parties called upon to show cause 

One party subsequently called 

why it should not be bound over— Proceedings 

set aside by District M 

ings under s. 145 ordered—Illegal.ly JrregU^ 
larity in form without prejudice to party 

Interference—Revision, whether - 

In many cases where in orders there has been 
irregularity of form but where it appears tha 
no harm i ould be done to the parties although 

by a wrong method a nghtresuit may h^e^J 
reached, it is undesirable .that the « g 
should exercise its discretionary jurisdiction J» 

revision. 
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Criminal Prooedare Coda—contd. 

Upon a Police report a Magistrate recorded an 
order under section 144, Cr.ininal Procedure 
Code, and issued notice to the parties to show 
cause. On the date fixed for hearing proceed¬ 
ings were drawn against one party under 
section T07 of the Code and a date was 
fixed for showing cause why they should 
not be bound over. This party applied to the 
District Magistrate to set aside this order. With¬ 
out issuing any notice to the other party 
the District Magistrate set aside the preliminary 
order under section 107 and directed that 
proceedings be taken under section 145 
of the Code. Proceedings were taken up according¬ 
ly and the party applied to the High Court 
in revision: 

Held, that the District Magistrate had no 
power to set aside the order under sectiou 107 
nor had he any jurisdiction to direct the 
Sub-Divisional Magistrate to initiate proceedings 
under section 145. Pat BanSIDHak Mar'Vari 
Ixdar NaraI.v SrxGH, -’4 Ck. I.. J. 8 >5 65 

-gg. i07 t 514 —Security to keep the peace 

— Conviction for rioting—No order as to security 
— Proceeding, separate, for confiscation of 
security, validity of. 

If a Criminal Court, knowing that a person 
charged before it is under security to keep the 
peace or to be of good behaviour, in sentencing 
that person in the case before it makes no reference 
to the confiscation of that security and takes no 
steps towards its confiscation, it is not competent 
for that Court or any other Court in a subsequent 
and separate proceeding to take such steps. 

Emperor v. Mawae, 18 Ind. Cas. 403; 13 P. R. 
1913 Cr.: 7 P. W. R. 1913 Cr.; T4 Cr. R. J. 67; 39 
P. L. R. 1913 (P. n.), followed. L Mrxsni v. 
ISmprror, ?5 Cr R. J • 4 692 

- s , no— “By habit ” and ‘’habitually ," 

meaning of — Penal Code (Act XLV of i860), 
s. 383— Extortion — Picketing shops and realising 
fines — Offence. 

The word “by habit” as used in seclio 1 110 
(d). Criminal Procedure Code, means persistence in 
doing an act, a fact which is capable of proof 
by adducing evidence of the commission of a 
number of similar acts. The word does not 
merely signify an inclination by nature to d > 
such acts. The word “habitually’'in the same 
section means repeatedly or persistently 

The realisation of fines by means of picketing 
for the purpose o? preventing the sale of foreign 
cloth, is extortion within the meaning of sec¬ 
tion 383 of the Penal Code. N Rocvb GovErv- 
MStfTv. Hvnman'T Rao, (1924) A. I. R- (N ) 19 764 

-ss. 110 , 117 —Evidence of mere suspicion, 

value of — Prosecution, duty of—Evidence of 
g>od repute — Court, duty of—Powers to be 
exercised with caution. 

Evidence of mere suspicion of a person having 
taken part in certa n criminal offences is not 
evidence of general repute w th n the meaning 
of section 117, clause (3), Criminal Proce lure Code. 

In order to bind a person down in sesurity to be 
of good behaviour under sect on 110 of the Cr mi' 


Criminal Procedure Code— contd. 

nal Procedure Code, there should be evidence in 
which the accused is proved to have be* n con¬ 
cerned in certain ruminal cases, or some direct 
evidence to establish his c -inplicity in such cases; 
the evidence ought to be of such a nature as to 
lead to a reasonable and definite ground for 
coining to the conclusion that the accused is a 
habitual thief. 

When proceedings under section 110 are taken 
against a person and lie is ab e to produce w t- 
ncsses on his bclta f to speak of his good character, 
the Court ought to pay particular attention to 
such evidence and should n id vib-dantial reasons 
for not believing the evidence before it makes an 
order. 

The powers given to a Court by section no of 
the Code should be exercised with extreme caution 
and with very great discretion. Fat A.mj u> Al.T 
v. EmTHrOk, 5 P. R. J. 12 •; 2 P. R. R. 79 Cr.; 25 

CR. R. J .35 723 

--ss. 110 . 169 —Evidence against accused in 

connection with substantive offence of no value — 
Discharge of accused under s. 109— Evidence, 
whether can be u'c:l to support charge under 
s. ii <>—Magistrate acting on information obtained 
from Special Diary improper. 

Where the evidence against 011 accused person 
in connection with a dacoity is considered by the 
Police to be of so little value as to result in his 
release under section 169 f the Cole of Cri¬ 
minal Procedure, without even being placed before 
the Couit.it is contrary to all accepted principles 
to make use of this evidence as a ground for 
binding the accused over on a charge under sec¬ 
tion 110. Nor is it open to a Magistrate to act 
upon information not given in evidence but ob¬ 
tained from a perusal of the Special Diary. A 
JllANDU SInCII V. R.MI'EROr, (f 4) A. I. R. (A.) 

i 1 2 25 Cr. I.. J. 45 <33 

-ss. 123 . 498 —Sessions Judge, if com¬ 
petent tj grant bail pending hearing of reference 
under s. 123 Criminal P,occdure Code 
rending the hearing of a reference made to 
a Sess 011s Judge under section 123 (2) of the Cri¬ 
minal Procedure Code in respect of an order made 
under section 1 iS of that Code, the Sessions Judge 
has jurisdiction, under section 49S, to admit the 
person adversely affected by that order to bail. 

C Aiimt-d Alt SardaR v . Emperor, 37 c. R. J. 592; 

50 C. < 69; (i> 2 3) A. R R. (C.) 723; 24 Cr. R. J. 

95 > 537 

-ss. 144 . 145 , applicability of — Magistrate, 

duty of — jurisdiction—Revision direct to High 
Court, maintainability of—Government of India 
Act. 1915 (5 &6 Geo. V, C. 61), s. 107. 

Section 144 of t ie Criminal i :o.eJure Code is 
ap »!ica: le o. ly to emperary « rders in urgent 
c ses of isir.ee or app relic 1 e 1 danger ; its 
provisions do not apply to cas s where there is a 
d spute ast Ian I for the ;ettl incnt of which sec¬ 
tion 145 provides the proper remedy. 

L -c'nn m Ram • . D iru Dusadh. 4S I*i 1 . Cas. 
312; 19 Cr. 1. J. ro>2, followed. 

In a proceeding under section 144 of the Crimi¬ 
nal Procedure Code t u* Magistrate without taking 
nnyevidree and without considering the <’ocu*» 
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incuts produced > r w v ich might have lee 1 pro¬ 
duced b' t e parties, fount in favour of tie 
seco d party an 1 made <»n orJer absolute as re- 
gard«» ossession On revisicn : t . 

Hel that the oHer was without jurisdiction, 
and could not e sustained, inasmu h as action 
u ider sectio i 144 of t e Code of Criminal Fro- 
ce l '*e, can only be taken after the Magistrate is 
satisfied that immediate prevention or speeds 
r^me Iv is necessary aid whe 1 he is so satisfied 
that it is so, he must state the material facts in 
tl e o -<'er. 

Karool«l S >j iwal v. Shyam Lai, -.2 t. 93 ; 

o C. W. X. -,64; 1 C. L. J. 216; 2 Cr. L. J. 215, 

folio ed. . , , . . 

W icre an order made by a Magistrate is ontsl e 

the scope of cl (i) f sectio i 144. of the criminal 

Proce li re Code it cann .t b‘ treated a; an order 

m de under that section, but is an unauthorised 

order made without jurisdiction and the High 

Court ca \ in excrete of its power of s penntend- 

tuce under section 107 f the Government of India 

Act.set it asile, even thoueh no application was 

in the first instance made to the District Magisttate 

as required bv sub-s-ction (1) of section 141 of 

the Criminal Procedure Code. Pat Ak a i. MaHTon 

V. M \H.\BIR MaIITO, I p. Iv R- 223; 24 Cr. Iv. j. 

917; 5 P. L. T. 90 . 

_s 145 — Decisi »•? as to possession by 

Cw l or Criminal Co'trl. whether binding on 

M teistrtte—Written statement—Statement sup¬ 
ported by evidence of deponent—Discretion — 

Further evidence, when necessary. 

It is not always i cum bent i pon a > cr istr. te 
trvine a rase mi hr sectin> 14 5 of th <; C, iimcal 
Procedure Code to give effect to the decision of 
•t Ci il ° r Criminal Court, and no hard and f t 
nil • ca 1 be lai-l down iu this respect. 

Where in a proceeding under section 145 
or the Criminal Procedure Cole, one of t e 
parties files a written statement, and that 
statement is supported by his own evidence 
court the Magistrate, in relying upon the 
written statement, d^es not act without 
Jurisdiction; nor does he do so 111 not accepting 
a derision in a previous case of noting as to 

P Tt'ithe disr etion of the Magistrate in a 
oro'fading under se.-U n 14.5 of the Cr.tt.Mial 
"dure cole to take further eviden-e, , he 
thinks it is n cessary to do So. If he is Satisfied 
on tha e/ide’ce, produced as to tlm par y in 
* tual no-s'ssion, t is n„t ne cssary f 0 r him to 
take further eviden e. Fat Bhutan Ra V T v 

Ki'M\r Rat, 2 • Cr.|T/. J- 051; 5 R- t -" T 60 635 

Kl IAI __ s 145 —Dispute oi'cr property — Pre - 

liminarv order—Omission to mention source 

of information — / utisdiction. 

The jurisdiction of a Magistrate to take proceed¬ 
ing \mder' section MJinr the Criminal Pro cure 
Code is not ousted bv his merely omitting to men¬ 
tion in the preliminary order the source of informa¬ 
tion upon which he was satisfied that a dispute 
existed concerning o C rtain property and was likely 
tn cause a breach of the peace. 0 ShEr Bahadur 
SINGH ,. FaZaE Air!, 9 O. & A. Ir. R. 865; 25 CR 

IviJ- 4 * 736 


-S- 145 —Examination of witnesses — Magis * 

irate, discretion of—Document admitted without 
being proved — Jurisdiction, whether affected. 

In a proceeding under section 14s of the Crimi¬ 
nal Procedure Code, it is In the discretion of the 
Magistrate to refuse to examine all the witnesses 
produced by any party, but the disi retlon Is one 
which must be exercised with due care and caution 
and with careful regard to the circumstances of 
each particular case. 

Biswanalh Mahapalra v. Shivanand Saraswati, 
61 Ind. Cas. 718; 2 P. L. T. 330; 22 Cr. L. J. 

430, distinguished. 

The admission of a document without being 
duly proved and without any objection may be 
an illegality, it does not affect the jurisdiction of 
the Magistrate to pass the final order in the 
case. Fat Wahidunnissa v. Pichit Lai, Missir, 
24CR.L. J.954 638 


-s. 145 — Possession of auction-purchaser 

on date of initiatory order and two, months before 
— Subsequent dispossession—Proper order. 

In execution of a decree obtained against the 
prederessor-in-interest of the first party to the 
proceedings under section 145 of the Criminal 
Procedure Code, a tank and a house were purchased 
at an auction-sale by the second party. The 
auction-purchasers obtained possession of the 
tank in November 1018 through the Civil Court 
five days before the death of the judgment-debtor. 
It was found, however, that, notwithstanding the 
delivery of possession, the fir^t party continued 
to be in oossession up to the day when proceedings 
were instituted. It was found further that the 
auction-purchaser took possession of the residential 
house in May 1920 but that on the date when 
the proceedings were instituted and for more 
than two months preceding that date the members 
of the first partv were in possession: 

Held, h) that so far as the tank was concerned, 
the Magistrate ought to have declared the first 
partv and not the second to have been in pos- 


session r 

(2) that so far as the house was concerned 
there must have been a dispossession of the auction 
purchasers giving rise in their favour to a fresh 
cause of action and the Magistrate should have 
declared the first party to be in possession. 

Hazari Khanv. Nafar Chandra Pal Chowdry, 
40 Tnd. Ca c . 718:22 C. W.N. a 7°*. i8Cr. L. J. 
Kulada Kinlar Foy v. Danesh Mir. 33 C. 33 ; 

1 » c. W N. 257; 2 C. I.. J. 271; 2 Cr. L. J 670 
fP B) f lb.wel. C ShahaBaJ MandaE v. 
BhaJahari Nath, 25 C. W. N. 7 -J 3 : 49 C. 177: 
f 1 q > 2 1 A. I. R. (C.) 364; 24 Cr. L. J. 875 75 


_s. 145 , proceeding under—Decree of 

Civil Court, effect of. 

A Magistrate in deciding the question of pos¬ 
session under section 145 of the Criminal Pro¬ 
cedure Code is not in every case bound by the 
previous order of a Civil o-Criminal Court relat¬ 
in' to the possession of the subject-matter of 
the di«pu f e and the weight to be attached to 
anv such previous order depends upon the facts 
and circumstances of the particular case before 


him. 
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Civil U Cmirt h Tf Ver> - thcre is a recent order of a 
C th f d ® llverm « possession to a particular 
party, that order ought to be respected and given 

" l *° t f a Magistrate actmg under section 

45 i S nnunal Procedure Code, unless 

and until there is something shown which might 

“ d "“ he Magistrate to hold that, subsequent 
to the delivery oi possession, something had happen¬ 
ed winch had the effect of dispossessing the party 
to whom possession had been delivered by the 

? p U r C r Urt ; * at r amBaRai kai t/. S a gi na Rai, 
4 1 . iy. 1 . . 133 , ( I 9 - 3 ) A. i. R. (Pat.) 437; 24 Cr L. 

J • 939 j03 

~ 8 145 , proceedings under, object 0 /— 
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Z r f. ac ' 1 °/ apprthenston oj—Possession — 

enquiry as to, whether relevant. 

The object of the provisions contained in section 
143 ot the Criminal Procedure Code is to bung 
to an end by a summary process disputes relating 
to land, which are in their nature likely if 
not supposed, to end in brea* lies o. the peace ' 

I he mere circumstance that the dispute is one 
ot a religious nature is not suiheient 10 justify a 
Magistrate to take action under section 145 of 
tlle . Criminal Procedure Code. There must be 
positive evidence ou the record that a breach of 
the peace is likely to occur if proceedings under 
the section are not taken. 

Sectioh 1 45 of the Criminal Procedure Code is 
concerned solely with the fa t of actual pliys.cal 
possession whether lawful or unlawful and 
questions as to title aie quite irrelevant and 
entirely outside the scope oc the section. Jj 
Buagwan Das v. Maui*a,D A d Khan, 25 CR. h. J . 

7° j £Q 

7 T T SS ‘ — Property—Joint possession 

oj patties—OrJer oj attachment, whether legal. 

*1 iu a dispute concerning property which 

the Magistrate finds is joint propeity an^ in the 
joint possession of the parties, he has no jurisdic¬ 
tion to make an older under section 145, or section 
I40 of the Cinnmal Piocedure Code. Jat Kand 
KlSHORH MlSSlR V. KaLIKa Missir, (ly^3) A. 1. 

R. (Pat.; 54O; 24 Cr. d. J. 809; 5 p. T. 45 69 

~ ss - 145, 146, 4o9 — Order of attachment, 

when can be passed — Magistrate, duty of — 
Magistrate rejusing ,0 make inquiry — Revision — 
nigh Court, power of. 

An o.der under section 146 of the Criminal 
Procedure Code attaching the subject-matter in 
dispute can only be pasoed after the Magistrate 
has ta&en evidence under section 145, and has 
satisfied himself .hat none 01 the parties was in 
possession, or that he is unable to satisfy himself 
as to waich oi tnein was in possession. 

Where a Magistrate ref uses to make an inquiry 
under section 143 (4), his proceeding cannot be 
held to be one under that section so as to bar 
the jurisdiction of the High Court to revise his 

order. rtMnjcANXHi;. Sjky a bhan, ( 19 - 13 ) A. I. 

R. (N., 297 ; 24 cr. D. J. 880 80 

~ ~ ; ■ ss - 164, 157, 162, 342, 640 —Loc..l 

w. inspection by Magistrate, when permissible — 

iu suits, whether can be embodied in the testimony 
of witnesses. 


It is competeu to a Magistrate to make a local 
inspection lor the purpose of enabling him to nt.oi r- 
st. nd better the evidence which is laid before 
lnm and to use the evidence of his own e es to 
cst the truth of what the witnesses have deposed 
to. and it is immateiial that the result of sue h 
m 3 p etion is not at once put on record and laid 
open to the scrutiny of parties; nor is it . ecessaiv 
that the accused or their representatives should 
invariably be present at a local inspection. 

Where, after a local inspection, the Magistrate 
re calls the proseemion witnesses under set- 
Uou 540. Criminal Piocedure Code, and reallv 
embodies the results of his inspection in the ex¬ 
amination of such witnesses on re-call and the ac¬ 
cused are aflorded a full opportunity of cross-ex- 
anuning them with reference to the facts then 
elicited, the procedure adopted is not illegal 
nor prejudicial to the accused. 

Queen-Empress v. Manikam, 19 M. 263- 6 M. 
K. J .143; 2 W eir 725; 6 Ind. Dec. (N. s.) 888; Babboii 
Shaikh v. Emperor, 5 Ind. Cas. 365; 37 C 310 
i 4 C. W. N. 422; 11 Cr. I,. J. 121; 11 C.Y. J. 3^5;’ 
in the matter of the petition of Lalji, 19 A or 
A \ V . N. (1897),52; 9 ind. Dec. (1 S.^Sudhlma 
Upadhya v. Queen-Empress, 23 C. 328; 12 Ind. 
Dec. (N. S.) 219; Aha Rai v. Jhmgur lewari, 13 
Ind Cas. 844; 39 C. 476; 16 C. W. N. 424; 15 C. 

D. J. 403; 13 Cr. L,. J. 136, considered. 

Section 342 of the Criminal Procedure Code 
does not make it legally incumbent on a Magis¬ 
trate to further question the accused with Re¬ 
ference to the evidence elicited from the prosecu¬ 
tion witnesses after the framing of the charge 
when th y are re-called by the Magistrate under 
section 540, Criminal Procedure Code, though 
it is highly desirable that he should so question 
the accused if the evidence contains any new 
matter of importance. 

Referred Inal ibo of 1922, followed. 

A Deputy Superintendent of Police is an 
officer legally competent to investigate the facts 
of ofiem.es of murder and dacoity within the 
meaning of section 157, Indian Evidence Act 
and a statement of a witness xeeorded by such an 
officer is not inadmissible merely because it was 
not recorded as required by section 154. Criminal 
Procedure Code. M ThaCKrotii Hydross, In re 
18 h W. 113, 45 M. D. J . 279; (1923) A. I. R. (M.J 

C94; (1923) M. W. N. 860; 25 Cr. D. J. 7 695 

- s. 162 —Police diaries, use of. 

Section 162 of the Code of Criminal Procedure 
forbids reference to Police diaries or to their 
use as evidence either for or against an accused 
person and a consent or desire ou the part of 
the defence Counsel cannot legalise such reference 
or use. 0 Manna Dal v. Emperor, 9 O. & A. L. 

K-- 947 ; 23 vR. L. J. 4 9 753 

— — ss. 164 ( 2 ) 364 — Confession not recorded 
in accordance with law—Conflict with prosecu¬ 
tion evidence — Confession, value of. 

A confession which is not recorded in accord¬ 
ance with the procedure laid down by section 
xb 4 (2), read with section 364, oi the Criminal 
Proceuure Code, and the details of which 
conflict with the evidence for the prosecution. 
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mid which is retracted on the first possible occa¬ 
sion is of 110 value as evidence as against the 
person making it. h H\iU»nn. v. I^mPErok 
( 1923) A I. R. (b.) 4-9; - 5 Ck. b. J . 5 » 

-ss. 179 . 181 , 1 £ 5 . scope of. 

Section 179 ^ the Co..e of Criminal Procedure 
is controlled by section 181 111 respect ol the 
offences mentioned in the latter section. 

No question of convenience or expediency can 
be considered under section 185 of the Criminal 
Procedure Code. That section deals with the 
questions of competency only when they are in¬ 
volved in doubt. , . ,, ¥ 

Cham Chandra v. Emperor, 37 lutl - Cas. 140* 
,, r sos- 21 C. W. N. 820; 25 C. L. J. 105; 18 
Cr. L j’. 81, followed. A GiRdHar Das v. 
Emperor, 24 Cr. I#. J. ; ( l 9 2 .) A. I. (&>)^77 

_S. 195 — Applicability of section—"Any 

proceeding" -"Judicial proceeding." , 

The provisions of section 195 01 the Cnmma 

Procedure Code apply to "any proceeding and 
are not necessarily restricted to a judicia* pro¬ 
ceeding.” RAi'ua Azixw.MAfNG 1 IN, 2 bur. 

I,.J. a. j. R. (R.) -- 5 ; 2 I <-r. I.. J. 8,4 

_ _ s 195— Sanction for prosecution—Evi¬ 

dence in original suit—Court, whether can go 

driving or upholding a sanction under see- 
tion 195 of the Criminal Procedure Code a Court 
is not restricted to the evidence recorded in 
the original suit. It has inherent power to 
take such steps as may be necessary to enable 
it to discharge the duty imposed upon it 
under sub-scctiou (6) of the section. 

In re Paree Kunliammed, 26 M. 116; 2 Weir 

1S9, dissented from. 

liudhu Lai v. Chattu Gope, 39 Iud. Cas. 4O5, 
21 C. W. N. 269 at pp. 279. 280; 25 L.h. J. 193: 

18 Cr. h. J. 497 : 44 8l6 » 1 * lie< * ** 

Pakmanand ParWak a. KarTaR NaTII, (19-4) A- 
1 . R. (N.) 35; 25 CR. b. J. 15 

,__ S. 195 — Sanction to prosecute—Public 

Officer, complainant — Sanction, whether necessary. 
The sanction of a Public Officer for a prosecu¬ 
tion under section 195. of the Criminal Procedure 
Code is not necessary in a cose where the com¬ 
pliant is himself the Public Officer concerned. 

Pat Government Advocate Behar & °“ ISb T A 
GaNGa Prasad, 3 P* k - ^ ‘ ' 71 0 

(Pat.) 53 3 5 1 Pat. 423; 25 CR. b. J- 3 i 71tf 

,_—S. 195 ( 4 )— Sanction to prosecute — Applica- 

tion Riving full patticulars—Order of sanction 
omitting to give particulars — Sanction, whether 

An* application for sanction to prosecute should 
be read with the order granting such application, 
and if the necessary particulars required by 
sub-section (4) of section 195 or tne criminal 
Procedure Code are given in the application, 
the fact that the order omits to give these 
particulaia would not reader the sanction, a 

bad sanction, 
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Dulloo Siniih v. Deputy Inspector General of 
Police C I. D. Bengal, O5 Ind. Cas. 570; 49 C. 551 f 
2 ? Cr. L. J. 138; (1922) A. I. R. (C.) 412, followed. 
0 Kai.i Singh v. Kmeeror. 50 C. 41;24 Cr. L. J. 

9.,9; (i 924) A. I. R. (C.) 53 533 

- s< 195 ( 7 ; —Penal Code (Act XLV of 

iSOob s. 182— Magistrate, First Class, whether 
subordinate to Sessions Judge—Person deliberate¬ 
ly giving false information to public servant — 
Public servant not legally entitled to take action 
— Informant, whether liable. 

First Class Magistrates, when acting as a Court! 
are, for the purposes of sub clause (7) to section 
195, Criminal Procedure Code, subordinate to the 
Sessions Judge. 

When a person gives false information to a 
public servant deliberately asking that public 
servant to take certain action, it cannot be said 
that he is not punishable under section 182, 
Penal Code, merely because the public 
servant was not legally entitled to take the 
action requested. 

Manohar v. Emperor, 47 Ind. Cas. Ql; 16 A, 
b. J. 614: 19 Cr. L. J. 895, dissented from. 

One D, purporting to act on behalf of his father, 
G applied to a Cantonment Magistrate to have 
two shops opened and the property found 
iu them placed in deposit. G was the owner 
cf these shops and it was alleged that the 
tenant S had disappeared and that his whereabouts 
were not known. The application was granted and 
the shop was opened by the Police under uirection 
from the Magistrate. Subsequently, an application 
was male by one G D acting on behalf of 
brother S objecting that false information had 
been given and stating that a civil suit 
pending regarding the title to the shops. The 
Magistrate thereupon cancelled his previous order 
and directed that 5 should be put ia possessipn. 
S then applied for sanction to prosecute G 
under section 182, Pen si Code. The Cantonment 
Magistrate granted sanction to prosecute both Cr 
and D. They appealed to the Sessions Judge 
who revoked the sanction. 5 applied for revision. 

Held, that the Magistrate purported to act 
as a Court and that the Sessions Judge had 
authority to hear the appeal against that order 
audif necessary to revoke it. Pesh SanT Ram 
Diwax Chand. 24 Cr.L, J. 9*3 

__ s. 205 —Permission to accused to appear 

by Pleader revoked—Power oj Magistrate Dts - 

crelion, how to be exercised. 

The power conferred on a Magistrate u»d 
section 205 of the Criminal Procedure Code of 
exempting a person from personal appearance 
is discretionary, and where a Magistrate, in 
exercise of this discretion, permits a peto 
appear by a Pleader, the concession so extended 
ought not to be revoked. C P^gEndra Nara N 
BaGCH! v. KmPErOr, 38 C- b. J. 9* 24 Cr. 1 *. J 9 ^ 

___s. 307 —Judge disagreeing with Jury — 

Reference—High Court, when may * nUv J**- 
Tne High Court will interfere on a rrference 
under seltion 307 Criminal Procedure 


i 
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Code only when it is satisfie 1 that the verdict 
of the Jury is a0 manifestly wrong that it ought 
to be set aside. 

Queen v. Sham 13 igdi, 13 B. L. R. App. 19; 20 
W. R. Cr. 73. Emperor v. Stirnanioyce Biswas, 
21 Ind. Cas. 900; 41 C. 6,* 1 ; 4 Cr. L. J. 660. fol¬ 
lowed. C EmpErOa v. Nritya Gopat. Roy, 38 C. 

I*. J. 1; 2 , cr. L. J. 897 145 

— - s 337 — "Inquiry", meaning of — 

Pardon tendered during investigation, validity of. 

The word “inquiry" in section 337 of the Cri¬ 
minal Procedure Code is meant to include every¬ 
thing done in a case by a Magistrate, whether the 
case has been ch illaned or not. 

When a case has beeu reported to a Magistrate 
by the Police, and he is asked to tender a pardon 
and does so, there is an “inquiry" within the 
meaning section 337 of the Criminal Procedure 
Code, and the tender of pardon is perfectly 
valid. 

Bhallu Singhv. Queen- Empress, 3 P. R. 1897 
Cr., followed. 

Motilal Hiralal v. Emperor, 64 Ind. Cas. 40; 
23 Bom. Iy. R. 884; 46 B. 61; 22 Cr L. J. 72S; 
(1922) A. I. R. (B.) 13s, disseuted from. L Suer 
Muhammad v. Emperor, 3 L 43G (1923) A. I. R. 
(Iy.) 270; 24 Cr. h. J . 941 305 

— - - S. 342 —Eximination of accused at 

conclusion of prosecution evidence, absence of, 
effect of — Illegality—lie trill. 

A Trial Magistrate took down the statement 
of the accused after recording the e vidence of 
some of the prosecution witnesses. The evidence 
of several prosecution witnesses was recorded 
thereafter and a charge was framed but no further 
examination of the accused took pla«e: 

Held, that the f ailtire to comply with the re¬ 
visions of section 342 of the Criminal Procedure 
Code hal vitiated the trial, and that the trial 
must be resumed from the point where the Court 
examined the accused. 

Where the terms of the Criminal Procedure 
Code ire cle .r t ere is no excuse for a deliberate 
diS'cirirl of them. C IIa.mId Aj,i,v- SrikissEn 
Goss.vIn, 3 7 . . 413; 28 C. W. N. 118; a | c r. 

Iy. J • 9 I i £ 8 1 

■ — — -S. 342 — ** Examined" meaning of — 

Eximina'im f iccused after cross-exa initio 1 
of prosecu un ihte ses, net'ier < b ivatory. 

T e wor . “ uxa 1 lined " in section 342 of the 
Crirn ual Procelare Code does not merely refer to 
thee aminat- u i 11-chief -f the prosecation witnes¬ 
ses bat mclu es their cross-examination and re- 
ex mi .ati u. 

M ahar Ati . E iperor, 71 Ind. Cas. 662; 
27 C. W. N. 99; o C. L. J. 417; 24 Cr. L. 198; 
(19 3) A. 1. R. ( :.) 196; .50 C. 223, foil we I. 

Per Buckland, J .—In all cases, whether addi¬ 
tional witnesses ha e been called j fter a harge 
has eeu framed or iot, the obligator/ ex .mi- 
na io f the c us d under section 342 ot the 
Criminal Procedure Cole should take place . f.er 
all tu witnesses for the prosecution ha»e l)-m 
e .ami ed an . iross-examined and before he is 
tailed on for his defence. 


Criminal Procedure Cole — _«>atd. 

Per Cuming, J . (dissenting). —Th- c:.q resun 
“exam ud ’ used in sc t on 342 of the Crim y w 
Pro c lure Code does not in lu le cross-examination 
or re-c ami 1 at ion. C I>m.\K anTa CHattErJEE . 
GouR G)PU, Mi.-KERJEE, 27 C. W. N. 7,3; 192/j 
A. I. R. (;.) 727; 50 C. 9^9 23 Cr I../.27 715 

-7-ss. C 07 . 424 — Judgment of Appellate 

Court, r qit>sites of. 

The pro vis oris of section 424, read with section 
367, Co le of Crjniin i! Procedure, are imperati ve 
and should be complied with in such a manner 
as to indicate clearly that the evidence has been 
gone into and tested, extrinsically as well as 
intrinsically, and that the Appellate Court has 
arrived at an independent opinion for itself. 
Its judgment slio.ild not appear to be in the 
nature of a supplement to the judgment of the 
Trial Court, bat sliou'd. without being a long and 
elaborate one, be adequate iu itself to enable 
the High C >urt to dispose of a petition in revision 
without the necessity of going through the trial 
record. R B.vGii L-mpehok, 2 Bur. I,. J. 101; 

1 R. 301; (1923) A. 1 . R. (R.) 1 S 3 ; 2 j Cr. L J. 020 

297 

-S 423 — Acquittal, setting aside of — 

Appellate Court, power of- 

Accused was charged with offences under sec¬ 
tions 143 and 379 of the Penal Code. He was 
convicted under section 143 and acquitted of 
the offences under section 379. On appeal, the 
Sessions Judge upheld the conviction under sec¬ 
tion 143 and also pass <1 an order setting aside 
the acquittal in respect of the offence under 
section 379: 

Held, that the Sessions Judge had no juris¬ 
diction to set aside the acquittal as this was not a 
case of altering conviction within the meaning 
of section 42.3 of the Criminal Procedure Code. 
C PraSax.va Chandra v. UpEndua NaTh, e 7 C. \Y. 
N 5 55 37 C. h. J. 409; (?9>3) A. I. R. (C.) 65 •; 2., 
CR. L. J.938 382 

-S. 437 —Further enquiry—No fresh 

material — Magistrate, power of. 

A Magistrate has jurisdiction to order a further 
enquiry under section 437. Criminal Procedure 
Cod • upon the same materials which were before 
the Subordinate Magistrate who tried the case in 
the first instance. 

Queen-E npress v. Chotu, 9 A. 52 atp. 59; A W. 
N.US871 2S1; 5 Ind. Dec. (N.s.) 465^. B.), applied. 

Hari Das •- Sanyal v. Siritulla, 13 C. 608; 13 
Ind. Jur. 55; 7 Ind. Dec. (n. s.) 989 (F. B.) and 
Queen- Empress v. Batasinnatambi, 14 M. 334; 1 
M. D- J. .3*3 2 Weir 557; 5 Ind. Dec. (s. s.) 234 
(P B ), relied upon. 0 HaIdEr Kiian v. EmpErOr, 

9 O. & A L. R. 869 1 3 Cr. L. J . 66 978 

-S. 438 —Criminal appeal—Mem ?. of 

appearance filed by Pleader —Vakalat— Criminal 
Riles of Practice, r. 141. 

Where an appeal in a criminal case after 
being entertained by a p'oper Cour. is transferred 
to a Sub-Divisional Magi,trat f..r disposal end a 
memorandum of appe trance i- fiied by Pleader for 
the conduct of the appeal, the Magistrate is not 
entitled to iusiston the filing of a Vahalat, 
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JnveMunlvama Reddi, 1 Ind. Cas. 546; 5 M. E. 

i. 290; 9 Cr, E J. 305, followed. M In re 

Manikonda LixCayya, 45 M. E- J. 6V' 3 ; 18 L. 
. 9 6u; (192.,) M. W.N. 5 i, | 33 M. E. T. 224; 25 

Cn. E. J. 73 ggg 

‘ s - 439 — Revision—Sentence, plea of, when 

Cn ’i be Urged. 


Where no plea on the question of the severe tv of 
the sentence is urged before the Court of Appeal 
it cannot be taken in revision before the High 
Court. A Mah.vdEO PraSad v. Emperor, 21 A. E. 

J. 654: 2 t Cr. E. J. 9n; 45A.680; ir 9 2tJ A 1 R. 

< A ) J 3 i ^ 169 

-S. 476 — Order directing prosecution based 

on inadmissible evidence, legality of—Discretion 
of Court, exercise of. 


An order under section 476 of the Criminal 
Procedure Code directing the prosecution of a 
pe son for forgery should not be made on the basis 
of a piece of evidence which is inadmissible and 
which cannot be legally regarded as evidence 
at all, especially when there is positive legal evi¬ 
dence against it. 

The power conferred by section 476 of the Cri¬ 
minal Procedure Code on Courts should be 
exerci ed with great caution and care and with 
due regard to the evidence on which the order 
is sought to be based. A PEarY Lai, v. Emperor, 
21 A. E. J. 399; (19-3) A. !. K. (A.) 6oi; 2 < Cr. E. 
J- 9 oo 148 

-s. 483 f 5 ) — Maintenance, order for — 

Subsequent temporary s t ay of wife with husband, 
effect of. 

The return of a wife to her husband temporarily 
after obtaining an order tor maintenance may 
ha ve the effect of suspending the operation of 
the order, it has not the effect of cancelling the 
order in the way in which it can be cancelled 
under section 488 (5! of the Code of Criminal 
Procedure. 0 Parue Bala Debi v. SaTISH 
Chandra BhatTacharjee, 37 C. E. J. 181; (r .23) 
A. I. R. (C.) 456; 2 \ Cr. E. j. 915 529 

- S. 483 ( 8 ) —Order for maintenance — 

Jurisdiction of Magistrate to revise order of 
predecessor. 

A Magistrate has power uuder section 488 
(6) of the Cr minal Procedure Code to re-open 
a case in which maintenance has been awarded 
by his predecessor, and to revise the order grant¬ 
ing maintenance where the peri lion is presented 
within three mouths of the order. R MaunG 1'un 

Yi n v. M a Thein Shin, 2 Bur. E. J. 6r; (i 9 _> 3 ) 
A.I. R. (R.) 150; 24 Cr. E. J.92S , 304 


cannot be conferred by any consent on the part 
of the accused. 

The fact that the accused does not take objection 
to the trial on the ground that the Court has no 
jurisdiction to proceed with it would not debar him 
from raising the same point in a petition for re- 
vi * ion before the High Court. The defect in not 
cured by section . 5.37 of Hie Code. Fit Abdue 
Ha.vId v. Emperor, (1923) Pat. 239; 2 Pat. 704. 

f ‘ Q J: 2 R- 1 Cr; (192.,) A. I.R. 

(P<u.)^6 7 2 

-- s> 622— Criminal trespass, conviction for 

— Criminalforce, use of, absence of—Restoration 
of possession, order for, whether can be made. 
Petitioners were convicted of an offence under 
section 447 of the Penal Code by reason of their 
having continued to cultivate certain fields 
in spite of their ejectment. There was nothing 
to indicate that the offence was attended by the 
use of iriminal force; 

Held, that an order under section 522 of the 
Criminal Procedure Code directing the restoration 
of possession of the fields to the complainant, 
could not, in the absence of a finding as to the 
use of criminal force, be made in the case. A 
ChunM Eai.v. BaedEO, 21 A. E. T. 593; (1924) A. 

I. R. (A.) 84:2s Cr E J.42 4 730 

- -s 537 , scope and applicability of — 

Criminal trial —Procedure prescribed by Statute 
not followed — Cross-easts—Prosecution witnesses 
in each case treated as defence witnesses in the 
other, legality of—Consent of accused, effect of. 

The consent of the accused or his Counsel can¬ 
not validate a course of procedure which the law 
does not authorise. 


In all penal matters the utmost strictness as to 
procedure must be observed. Where the mode in 
which a criminal trial is to be conducted is re¬ 
gulated by Statute, a departure from the authoris¬ 
ed procedure can itself only be sanctioned by a 
statutory provision. 

Section 537 of the Criminal Procedure Code docs 
not apply to an infringement of a statutory re¬ 
quirement. It only applies to errors, omissions, 
or irregularities of a formal and technical nature 
which may occur by accident or oversight, and 
does not c^ver a substantial departure from the 
mode of conducting criminal trials laid down by 
law. 


Subrahrnania Ayyar V. King-Emperor, 25 M. 6i 
at p. 9 ; 11 M. E. J. 233; 3 Bom. L. K, 540; 28 I. 
A. 257; 5 C. W. N. 866 2 Weir 271; 8 Sar. P. C. 
J. 160 (P. C.) followed. 


— — S. 6 D 2 , scope of—Absence of accused — 
Trial when can proceed — Jurisdiction — Defect, 
whether cured by consent of accused—Point not 
raised at trial — Revision—High Court, whether 

can interfere. 

Section 205 of the Criminal Procedure Code 
applies only to cases in which the Magistrate has 
issued a summons in the first instance. It does 
not apply to a case where the accused has been 
arrested without or after the issue of a warrant. 

When a Magistrate has no jurisdiction to hear 
a case in the absence of the accused, jurisdiction 


In two cross-cases which arose out of the same 
occurrence and were being separately tried by a 
Sessions Judge, the evidei ce of the prosecution 
w'tnesses in each case, which included the depo¬ 
sitions of the accused in the cross-case, was, at 
the request of the accused, treated as defence 
evidence in the cross-case: 

Held, (1) that this mode of recording defence 
evidence was hopelessly and entirely illegal inas¬ 
much as:— 

K a) it resulted substantially in the accused in 
both ca.-os being tried jointly, which was 
illegal; 
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(6) the evidence of each accused person as 
prosecution witness in the cross-cas* was 
treated as defence evidence in his own c ise 
and the cage of is co-accused, which was 
uot permissible under':he law, and 
(c) as the evidence which was treatedas defence 
evidence in each case had not been 
recorded in the presence of all the accused 
in that case ; 

(2) that the consent of the accused di 1 not 
cure the illegality ; 

(3) that the case was not covered bv the pro¬ 
visions of section 537 of the Criminal Procedure 
C >de ; 

(4) that the trial must be set asi e and now 

trials ordered. L Ar.r.Ui/. EmPEror, 4 D- 37 &; 1192-1) 
A. I. It. (Ld 104; 6 r,, L. J. 10 24 Cr. L. J. gS 980 

-s. 510 — E xarni nation o witnesses after 

close of ease — Illegality—Discretion 0/Magis¬ 
trate, exercise of. 

After both sides to a case had closed their res¬ 
pective cases and after arguments had been heard 
and a date had been fixed for delivery of judg¬ 
ment, two witnesses who were named by the 
prosecution were examined by the Magistrate 
under sect on 540 of the Criminal Procedure 
Code: 

Held, that the procedure adopted by the Ma¬ 
gistrate was entirely' unjustifiable and the trial 
must be set aside. 

The power conferred by section 54o of the 
Criminal Procedure Cole on Magistrates is 
very wide, but the wider the power, the more 
cautious should be the exercise of discretion on 
the part of the Mag str.ate. C NaTaBar Giiose 
v. A d ya Nath Bisw a s, 37 C. L. J. 415: *7 C. W. 
N. 675; (1923) A. I. R. (C.) 690; 24 Cr. L. J. 957 

511 

Criminal trial — Duty of prosecution to call 
witnesses. 

Iu a criminal trial, the Public Prosecutor i9 
not bound to call as uit ess for he Crown 
anY person whosi evidence i h’s opinion is un¬ 
necessary. 

Queen- Em press v. Daria, 16 A. 8a; A. W. N. 
(1894) 7; 8 r nd. Dec. (s\ s.) ss (F. B.), followed. 

D.'iuano Kazi v. Empress, 8 C. 121; 10 C. >. 
R. 151; 6 Ind. fur. 251; 4 Dcc - (**• s - ] 77 and 
Ram Rnjan R y v. Emperor, 27 Ind. Cas. 
554; 42 C. 422; »9 C. W. N. 28; 16 Cr. I,, t. 170, 
distinguished. M DoraMWamI Uda Yan». KmperOr, 
43 M. I/.T. 213: (19:3) M. W. N. 782; 45 M. L. T. 
*846125 CR D- J. 75 987 

Custom— Adoption — Sonless proprietor—Proof of 
adoption — Registered deed. 

In a case where the powerof customary adoption 
by a sonless proprietor is not disputed, all that 
is necessary to constitute on adoption is the clear 
expression of an intention on the part of the adop¬ 
tive father to adopt the boy concerned as his 
son, and a sufficient inanife tation of that in¬ 
tention is the execut on and registration of a 
deed of adoption, coupled w th a clear declaration 
in Court and subsequent treatment as adopted 
son. The proof of such subsequent treatment 
cannot, however, be reasonably demandeud in 


ltt)0 

Custom— contd. 

a case where, very soon after the execution of the 
deed of adoption, the reversioners of the 
adoptive itlic-r sue for a declaration that the 
adoption did not in fact take place 

Gurbachna v. Tiujha. 9 Ind. Cas. 821; 42 P. R. 
19HJ 63 P. W. R. 1971; 99 P. L. R. 1911, 
followed. L Mehax Si.vGh v. Kehar Singh, 
(1923) A. I. R. (L.) 523: 6 L. L.J. 39 317 

- Alienation—Consent of near reversioner 

— Remote re ersioner, whether can challenge 
alienation. 

A remote re version er dor s not derive his right 
to challenge .an alienation thr. m h a nearer rever- 
s : oner, and wh*n a nearer r versioncr has placed 
himself in a position which disables him from chal¬ 
lenging an unauthorl-e I alienation, for instance, 
by a'-quies« ing in 1 r.onfent ng to the alienation, 
it is open to a more'cm te evc-rsioner to chalk nge 
it oa his own account. L SinGh Ramu. BhaCWana 

1066 

---— Alienation—Male proprietors. res¬ 
trictions on powers of —Lohars of Jagadhari, 
A*'bala District. 

Although 1 he Lohars of Jagadhari, in the 
A mb a la District.do not observe the Muhammadan 
Law in all matters of inheritance,and among them 
a widow is not com etent to alienate except for 
necessity there are no restrictions on the powers 
of alienation by male proprietors. L Ghulam 

Sabir v. T\iu Hcssain 779 

_— Alienation — Necessity — Money bor¬ 
rowed to satisfy pre-emption decree. 

Money borrowed by a soilless proprietor on the 
security of ancestral laud to enable him to reap 
the benefit of a decree for pre-emption is an 
act of good management, and the loan must be 
held to have been raised for valid necessity. 

Yakub Khan v. Raghpat Rai, 17 Ind. Cas. 
235: 165 P. W. R. 19*2; 192 P. L. R. 19*2, followed. 

Sobha Singh v. Kishore Chand, 65 P. R. 1907; 
203 P. L- R. 1908; 146 P. W. R. 1907. dist nguished. 
L ParTaP SixGii v. H.xKtm Si a gh, 4 L. 171: 
(19-3) A I. R. (L.) - 80; 6 L. L. J. 99 87 

—- Alienation — Necessity, presumption 

as to—Lapse of time—Question of proof . 

A male proprietors not entitled to anticipate 
ne essity for an alienation; nor cm such necessity 
be presumed. 

Iihazan Singh v. Suhct Singh, 44 Jnd. Cas. 923; 
156 P. R. I9i>* a“d Miran Bakhsh v. Gou e Ram, 
13 Ind. Cas. 556; 89 P. W. R. 1912, followed. 

Mere lapse of time does not remove the 
need for proving necessity a’though it may render 
the quantum of proof comparatively small. L 
Wai.i Muhammad v. Fateh Ah an, (192.) A. J . R. 
(r,.) 307 680 

___- Alienation—Necessity — Recitals iu 

deed, evidentiary value of. 

Recitals in deeds cannot by themselves Le 
relied upon for the purpose of proving the assertions 
of fact w! ich they contain, but when a lo. g time 
has elapsed between an alienation ind the suit 
challenging it. and when all those lio could have 
given evidence on the relevant points have grown 
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Criminal Procedure Code—tontd. 


In re Munlrama Reddi, i Ind. Cas.546; 5 M. L. 
T. 2 go; 9 Cr. L J. 305, followed. M In re 
Manikonda Lin-Gayya, 45 M. L. J. 6^3; 18L. 
\V. o6j; (192.1) M. W. N. 5 i* I33 M. h. T. 224; 25 
Cr. L. J. 73 9£6 

-s. 439 — Revision — Sentence, plea of, when 

ca'i be urged. 

Where no plea on the question of the severety of 
the sentence is urged before the Court of Appeal 
it cannot be taken in revision before the High 
Court. A MaHadEO FraSad v. EmPErOr, 21 A. L. 
J. 654; 2 } Cr. h. J. 911; 15 A. 680; (I 92 t) A I R- 
(A.) 1 31 159 

-S. 476 — Order directing prosecution based 

on inadmissible evidence, legality of—Discretion 
of Court, exercise of. 


An order under section 476 of the Criminal 
Procedure Code directing the prosecution of a 
pe son for forgery should not be made on the basis 
of a piece of evidence which is inadmissible and 
which cannot be legally regarded as evidence 
at all, especially when there is positive legal evi¬ 
dence against it. • . 

The power conferred by section 476 of the Cri¬ 
minal Procedure Code on Courts should .be 
cxerci ed with great caution and care and with 
due regard to the evidence on which the order 
is sought to be based. A PEarY Lai. v. Emperor, 
21 A. L- J- 3^91 ( £ 9 -i) A. I. R. (A.) 601; 2 j Cr. L. 

T. 900 , . 

_ s> 483 ' 6 ) — Maintenance, order for — 

Subsequent temporaly s t ay of wife with husband. 

The return of a wife to her husband temporarily 
after obtaining an order tor maintenance may 
have the effect of suspending the operation of 
the order, it has not the effect of cancelling the 
order in the way in which it can be cancelled 
under section 488 (5! of the Code of Criminal 
Procedure. C P.ARUr, Bai,a DebI t». SaTISH 
Chandra BhaTTaCHarJEE, 37 C .h.J. 18 >; (r 123) 
A. I. R. (C.) 45*3; 2 j C f . E. f . 9 I 3 . 529 

_s. 433 ( 0 )— Order for maintenance — 

Jurisdiction of Magistrate to revise order of 


predecessor. 

A Magistrate has power uuder section 400 
(6) of the Cr minal Procedure Code to re-open 
a case in which maintenance has been awarded 
by his predecessor, and to revise the order grant- 
iug maintenance where the petilion is presented 
within three months of the order. R MaunG Tun 
Yin*. M a Thein Shin, 2 bur. E. J. 6r; (19^3) 
A. I. R. (R ) 150; 24 Cr. E. J • 92S - 304 

- s 532 . scope of — Absence of accused — 
Trial when can proceed— Jurisdiction — Defect, 
whether cured by consent of accused—Point not 
raised at trial — Revision—High Court, whether 

can interfere. 


Section 205 of the Criminal Procedure Code 
applies only to cases in which the Magistrate has 
issued a summons in the first instance. It does 
not apply to a case where the accused has been 
arrested without or after the issue of a warrant. 

When a Magistrate has no jurisdiction to hear 
a case in the absence of the accused, jurisdiction 


cannot be conferred by any consent on the part 
of the accused. 

The fact that the accused does not take objection 
to the trial on the ground that the Court has no 
jurisdiction to proceed with it would not debar him 
from raising the same point in a petition for re¬ 
vision before the High Court. The defect is not 
cured t'3’ se- lion 537 of the Code. Fit ABdui, 
Hamid w. Emperor, (1923) Pat. 239; 2 Pat. 793; 
2 j Cr. L. J . 872; 2 P. E. R. 1 Cr ; (1924) A. I. R. 
(Pat.) 46 72 


-s. 522 — Criminal trespass, conviction for 

— Criminal force, use of, absence of—Restoration 
of possession, order for, whether can be made. 
Petitioners were convicted of an ollence under 
section 447 of the Penal Code by reason of their 
having continued to cultivate certain fields 
in spite of their ejectment. There was nothing 
to indicate that the oflcnee was attended by the 
use of iriminal force; 

Held, that an order under section 522 of the 
Criminal Procedure Code directing the restoration 
of possession of the fields to the complainant, 
could not, in the absence of a finding as to the 
use of criminal force, be made in the case. A 
ChunnI Lai. v. BaldEO, 21 A. E. J. 593 ; (1924) A - 
I. R. (A.) 84; 2 5 Cr E J.42 . . 730 

- s 537, scope and applicability of — 

Criminal trial — Procedure prescribed by Statute 
not followed — Cross-easts—Prosecution witnesses 
in each case treated as defence witnesses in the 
other, legality of—Consent of accused, effect of. 

The consent of the accused or his Counsel can¬ 
not validate a course of procedure which the law 
does not authorise. 

In all penal matters the utmost strictness as to 
procedure must be observed. Where the mode in 
which a criminal trial is to be conducted i9 re¬ 
gulated by Statute, a departure from the authoris¬ 
ed procedure can itself only be sanctioned by a 
statutory provision. 

Section 537 of the Criminal Procedure Code does 
not apply to an infringement of a statutory re¬ 
quirement. It only applies to errors, omissions, 
or irregularities of a formal and technical nature 
which may occur by accident or oversight, and 
does not Cover a substantial departure from tfie 
mode of conducting criminal trials laid down by 


tlW» 

Subrahmania Ayyar V. King-Emperor, 25 M. ti 
It p. 9 ; II M. L. J. 233; 3 Bom. E. I. 

L. 257; 5 C. W. N. 866 2 Weir 271; 8 Sar. P. C. 

. 160 (P. C.) followed. . .. 

In two cross-cases which arose out of the same 
tccurrence and were being separately tried by a 
Sessions Judge, the evidei ce of the prosecution 
w'tnesses in each case, which included the depos¬ 
itions of the accused in the cross-case, was, at 
he request of the accused, treated as defence 

vidence in the cross-case: ,, . 

Held, (1) that this mode of recording defence 
vidence was hopelessly and entirely illegal inas- 

UU ?n) aS it resulted substantially in the accused in 
both caios being tried jointly, which was 
illegal; 
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oid or have passed away, a redtal in the deed of 
transfer, consistent with the probabilities and 
circumstances of the case, assumes greater im¬ 
portance and cannot lightly be set aside. 

Nan(l 7 Lai v. Jagal Kishore Acharjya, 36 Ind. 
Cas. i20; \ C. 180; 20 M. L- T. 335; 3 1 M. L. J. 
363; (1916) 2 M. W. N. 336; 4 I*. W. 458; 18 Bom. 
L. R. J-68: 1 4 A. L- J. 1103; 24 C. L J. 487: 1 P. 
L. W. 1; 21 C. W. N. 225; to Bur. L. T. 177 43 
I. A. 249 (P. C.), followed. L Tara t hand 
Rahman Siiah 674 

- Ancestral properly—Burden of prooj — 

Village deserted and rc-occupied, effect of. 

A party asserting that land in dispute Is 
aucestral must prove the fact, and conjectures 
cannot be accepted as substitutes for proof. 

Atar Singh v. ihakar Singh , 6 Ind. Cas. 
721; 42 P. R. 1910; 12 C. W. N. 1049; 35 <'• 
10^9; 35 i- A. 2c0: 8c. L- J. 3595 18 M. L- J. 
3:9; 12S P. W. R. 1908: 4 M. L. T. 207: 10 Bom. 
L. R. 790 fP- C.), followed. 

The history of a village showed that ;n 1840 
all the proprietors, including the common Micestor 
of the parties to the dispute. left the 
village and took up their residence elsewhere. 
For a period of 25 year- the village site was 
deserted and the fiells untilled. Therealter, cer¬ 
tain of the descendants of the previous proprie¬ 
tors, including the son of the coraa-on ancestor 
of the parties, returned to the village and com¬ 
menced cultivation ; 

Held, that the land occupied by each descend¬ 
ant on return to the vill. ge must be treated 
as his self-acquisition and could not be regard/ed 
as the property of his ancestor who abandoned 
tbe village, even thorn.h the decendaut actually 
resumed possession 01 the same land as was held 
by the ancestor. 

Manoharv. Nanhi, 66 Ind. Cas. 399; 2 L. 366; 
(1 922) A. I. R. (L.) 320, followed. L Ram SaBan 
D a s v. Harphul 913 

-— Ancestral property—Gift to female — 

Property, whether remains ancestral — Reversion. 

Land gil ted by a proprietor to a wife or daughter 
retains its ancestral character, and, on the failure 
of male heirs of the donee, reverts to the family 
of the donor and the onus lie.', heavily on a 
person alleging otherwise to show that a special 
custom exists in the tribe to the contrary 
Pesh Ghulam Khan t >- Ghuxam HaipEr Khan 214 
-- Custom ry right, acquisition of 

A Court should not hold In favour of the exist¬ 
ence of a local custom unless it is satisfied of 
its reasonableness and of its certainty as to extent 
and application, and is further sati^fi d by the 
evidence that the enjoyment of the right w is not 
b? leave granted or by stealth cr by force, ord 
that it had been openly enjoyed for such a length 
of time as suggests that, originally, by agreement 
or otherwise, the usage had become the cust emery 
law cf the place in respect of the persons or 
things which it concerned. 

huar Sen v. Mamman, 17 A. 87; A. W. N. (1895) 
toj 8 Ind Dec. (N. s.) 381, retied on. M Tai.t k 
Board, Dindigup t». VEnKaTaRam aiy a h, 45 M. 
L. J. 3331 18 L- W. 3b6; 33 M. Lf. T. 40; 46 M. 

38 


Custom—contd. 

- Pre-emption —Wajib-r.l-arz, entry in 

construction of. 

A cRme in a w*jib-ul-arz provid'd that in 
ca e i.fa transfer ry a co-srarer of h. : s ;]:are 
l y : al< ormorigag*. he tnu; 1 g x* j ref rei <e to 
lrs co-sharer: ov.r? jlrarg-r, f rd ha 1 , in <e.(, 
a mortgage givcj: by a co- 1 1 ; r r las marred 
and tj e ir«or gagor is urtbe fi r v anl « f fries 
t<. r, d <ir i]n rrortgage, any of h s <o-sl ar rs 
can j ay off flic mortgag ai d r tarn ih' si are 
S', r.'cht ir.ed until the trigiral mortgager is in a 

positir n to pay hi? cc-; hire r : 

Held, that tli cl. use wa- merely a stab ment cf 
matt r: which 1 he co-. harer. had agr cd upon 
and did rot on-oi nt to a record of custom. 

Surajbali Singh v. Mohammad Nasir, 48 Ir d. 
Ca-.220: 16 A. L. J. 879, relied upon. A Sbeo 
Badan Tewari v Sahebzaei Kvep, 21 A. I. J. 
378; 45 A. 439; (1923) A. I. R. (A.) 523 782 

- Pre-emption —Wajib-ul-arz, entry in, 

presumption as to rebuttal of. 

The IVnjibul-arz of a village drawn up at the 
fettle merits of 1833 and 1060 recorded tbe 
existence of a custom of pre-emption At the 
time of the Settlement of i86o t however, a ncte 
vcas recorded that the village was waste or 
desolate rp to 1829: 

Held , that the note was insufficient to rebut 
the presumption of the existence of the ci stem 
of pre-emption. A Banst v. Ram Pa Ran, 21 A. 
I/. J. 60; (1923) A. I. R. (A.) r:o, 45 A, 185 751 

- Proof required. 

A custom is maticr which has to be proved 
with in01c tlr r ugliness and wilh picater frecision 
t* nr. a rase vlich t crelv affects th p rties. who 
cie rn the record anl dees tut a 1 erscl affect 
parties who themselves are not prcsfnt i Court, 
but are nevertheless interested by virtue of be¬ 
longing to the sirne community. A DeOja 
Kuar v. Mathura Singh, (192:) A. I. R. (A.) 
341 657 

—.- Succession—Dancing girls — Malts and 

females, whether share equally. 

Amongst the dancing girls, or Devadasis communi¬ 
ty, in foul hern India there is a well-recognised 
custom, contrary to the ordinary Hindu Law 
and usage, by which females share in inheritance 
equally with males. M Bepa ChaneRamma v. 

C Had Ram K/Ga>na, -3 M. 1 .. J. 228; (1923) M- 
W. N. 567; 18 L- W. 5 f 9 .’ (1923) A. I.R (M.) 94 170 

- Succession — Daughter v. Collaterals 

of si.\ th degree — Kalwan Jats of Mauza Wazir- 
pur, Tahsil Raya, Sialkot District. 

Among Kalwan Jats of Movza Wazirpur in the 
Raya Tahsil of the Sialkot District, a daughter 
excludes collaterals in the i>th degree from suc¬ 
cession to the ancestral property of her father. 

L Jiwan v. WadhaWa *66 

- Will—A wans of Kot Sarang, Tahsil 

Tallagavg, District Atiock. # 

A sonh ss Aw an of Kot Sarang in the Tala- 
gang Tahsil of the Attock District has no power 
to dispose of his ancestral property by Will. 
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The power to gift inter vivos does not necessarily 
include a power of testation. L Rakhi v. Baza, 
(*92.0 A. I. R. (Iv ) 305 859 


- Will—Muhammad xais of Charsadda, 

District Peshawar—Disinheritance of sons — Will , 
whether valid. 

Under the custom obtaining among Muhammad- 
zais of Charsadda Tahsil in the Peshawar District, 
a Will which completely disinherits the sons of 
the testator is, ipso facto, invalid. Fesh MaZIudin 
v. Hassan Khan 397 


DEFINITIONS :— 

A person who would have succeeded according 
to the provisions ot the Act. See Oudii 
Estates Act, 1869, s. s 6.8 

Alter recording its reasons. See Criminal 
Procedure code, i 898, s. o-> 129 

Allowance. See Income Tax Act, 1922, s. 10 
( 2 ) (Hi) 339 

An order relating to the execution 0! a decree. 

See Civil Procedure Co d e, 1908,s. 47 615 

Any other substantial cause. See Civir, 
Procedure code, 190S, O. XLI, u. 27 331 

By habit See Criminal Procedure Code, 
1398, s. no 734 

Case. See Punjab Courts Act. 1918. s.. 14 662 
Construction. See Construction of docu¬ 


ment 686 

Contraot. See U. P. Local and Rural Police 
Rates Act, 1914, s 8 ( a ) 167 

Debt. See Succession Certificate Act, i. c 8o, 

s. 4 237 

Decision. Set Civir, Procedure Code, i«>8, 
•s. 10 ) (c), 110 53 

Default. See Civil ProceduRB Code, 1908, 
O • XXI, R . 57 824 

Default ot decree-holder. Sec Civil Procedure 
Code, 1908, s. 64 491 

Direct lineal heirs. S« Berar Inam Rules op 
18 9 932 

Estoppel. See U. P. Municipalities Act, 1910. 

s. 267 777 

Examined. See Criminal Procedure Code, 
1898, s. 342 715 

Executing Improvment Scheme. Sec Calcutta 
Improvement Act, 1911, s 42 ( a ) 346 

Firm. See Limitation act. 1908, s. 22 81 

Habitually. See Criminal Procedure Code, 
189^, s no 761 

Incumbrance. See Bengal Tenancy Act, 
1885, s. 86 791 

Inquiry. See Criminal Procedure Code, 1898, 
s.337 065 

Involve. See Criminal Procedure Code, 1898, 
R. 106 983 

Judgment. See Letters Patent (Mad.), cl. 15 

901 

Legal Representative. See Civil Procedure 
code, 1908, s. 2(11) 114 

Likely to be dangerous to human life a ad 
property. See Madras District Munici¬ 
pal! riES Act, 1920, s. 2,9 691 

Lois. See Railways Act, 1890, ss. 72, 76 16 

Make such other order as it thinks fit. See 
Civil, Procedure Code, 19C8, O. XVn, r. 2 
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Gr could not be produced by him at the time: 

See Civil Procedure Code, 1908 , O. Xj.ViI, 
rr. 1 , 2 91 

Fayment. See Punjab Pre-emption Act, 19. 5| 
s. 22 £71 

Person aggrieved. See Provincial Insolvency 
Act. 19 7. s 2, r 3 ) 672 

Prevailing rate. See Be.nCal TbnaNCy .fr 
s. 4^1 


Froperty. See Hindu Lai.—Debt 407 

Registered Firm Ses Income Tax Act, 1922, 
s. i<. (2) Hi,) 339 

Requires. See Civir. Procedure Code, 1908, 
O XLI, R .27 331 

Revenue See Civu, Procedure Code, 19. S, 
O XXI,,<. 54 ce9 

Signing. See Limitation Act. 1908, s. 19 1004 
Suit. Sec Civil Procedure Code, 1908, s. 10 


Thandika property. See 


231 

Penal Code, s. 44i 

353 


Divorce Act (IV of 1S69), s. 2 —Excommunication 
t t sect or Church, effect of—Excommunicated 
person whether ceases to he Christian— Ptu/esston 
of Christianity—Native Con verts' Marriaee Disso¬ 
lution Act ( XXI of 1 S 66 ), s. 16 —Cotwerston of 
married Hindu to Christianity—Dissolution of 
m.i rr i age — Proced u re. 

Where a person who professes the Christian reli¬ 
gion is excommunicated by the sert or Church to 
which he belongs he does not thereby cease to pro¬ 
fess C hristianity within the meaning ot se*- 1 icn 2 
of the Divorce Act. The question of profession 
of Christianity is a question of his own action and 
not ot the action of his Church. 

Under the Native Converts' Marriage Dissolu¬ 
tion A*.t the conversion to Christianity of one of two 
spouses of a Hindu marriage does not dissolve 
the marriage. Under that Act, to obtain dissolu¬ 
tion o f marriage the convert must first of all 
apply for restitution of conjugal rights and then, 
after the lapse of a year, for dissolution of the 
marriage if conjugal rights are refused. Otherwise, 
the conversion tc Christianity of one of two spouses 
has no effect on the existing marriage. 

Per Old^eld. J. —The policy of the Divorce Act 
appears to require the application of the words 
of section 2 of the Act to what may be a substan¬ 
tial class of persons in this country, vis , those 
who have abandoned a particular sect, but who 
still remain unattached to any religion otter 
than Christianity. 


Per Ramesam, J .—The religion of a person id 
what that person professes and it does not re¬ 
quire recognition by the other persons belong¬ 
ing to that religion. A Hindu who professes to 
be a Hindu, though he may be excommunicated 
by all the existing Hindu castes, is still a Hindu, 
though probably he is subject to great social in¬ 
convenience. In this respect there is 
nothing peculiar to Christianity. If a person 
says that he ir. a Christian though he does not be¬ 
long to any of the existing Christian Churches, 
he is still a Christian. Probably his creed is 
different from the existing creed* and he is eubjeci 
to social inconvenience in respect of the perform- 
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Equity —roncld. 


ft .. cc of marriage and burials, but lie would 

still be a Christian. M PaKKIm Solomon v. 

Ciihli.tah PlI.I.Al. -15 M- b. J- 2 ^ s ; 4 ^ M - 8 39 ] 
(1924) A. I. R. (M ) 18:3', b. T. 231 1 * 

Ea c en°nt rights— Trees standing in adjoining 
fields—Loss by shade—Suit for damages, whether 
lies—Enjoyment of natural rights — Limits. 

A suit does not lie for compensation for 
damages caused to crops ill a field by the shade of 
trees standing in an adjoining field falling in it. 

The use and enjoyment of land in respect of 
rights of light, sun’s heat and air is restricted 
by the claim of similar rights in respect of ad¬ 
joining lands by their owners. 

Bryant v. Lefcver, (1870) 4 C. P. D. 172; 48 E. J . 
C. P. 380; 40 E- T. 370 ; 27 W. R. 592, cited. 

N Guma n Singh v. Umrao Singh. 19 N. E.R. 191 

559 

Electricity Act (IX ol 1910), £ch cl. VI. Pro. 2 

(e )—Defective cut-out causing loss of 
energy—Electric Company, whether justified 
to discontinue supply. 

Where the stals on the cut-outs on a con¬ 
sumers premises are not in good order and condi¬ 
tion as a result of which there has beeu a leak- 
nge of energy, the Electric Company is entitled 
to discontinue the supply of energy to the con¬ 
sumer such a stale of tilings must be deemed 
to be ' “likely to affect injuriously the use of 
energy by the licensee or by any other persou, 
within the meaniug of clause VI (1), proviso 
(2) It) of the Schedule to the Electricity Act. 

Lahore Electric Supply Company v. Durga 
Das. 45 Ind. Cas. 17E 85 P. R. 1918; 70 P- W. R. 
iqiS* 77 P. E. R. 191 8 . followed. L KaroriMai, 
v The E. T. and Lighting Co., Etd , 4 b. 182; 
6 b E.J.86 456 

Enhanced punishment —Penal Code (Act XL\ 
of i860), ss. 369, 411 — Conviction under s. 399, 
whether may be considered in awarding enhanced 
punishment under s. 411. , , 

Where an accused person is convicted under 
section 411 of the Penal Code the fact that he 
was previously convicted under section 369 of the 
same Code cannot be taken into consideration in 
awarding enhanced punishment, as the latter is 
not punishment under Chapter XII or Chapter 

XVII of the Cod<». LPaWu v. EmPBror, (*92 l) 
A. I. R. (E)286; 24 Cr. E. J. 944: b b. E. J. no 308 


Equity— Alienation by Hindu widow—Mortgage 
in favour of reversioners redeemed by alienee—Suit 
to declare alienation invalid by reversioners — De¬ 
claration as to liability of reversioners to pay 

mortgage - debt , grant of . 

Plaintiffs alleging themselves to be the presump¬ 
tive reversioners of one G. sued fora declaration 
that n deed of gift executed by the widow of G. in 
favour of the defendant was invalid as against 
them. It appeared that after the gift had been 
executed the defendant donee redeemed a mort- 
g age executed by G. in favour of the plaintiffs 
and some other persons : 

Held, that in the event of the gift being de¬ 
clared invalid, the Ceurt could very properly make 


a declaration in this very suit to the effect that 
the plaintiff- surviving the widow of G. would be 
entitled to actual possession of their share of the 
property only on payment to the defendant or his 
legal representatives of their share of the mort¬ 
gage-debt. 

Ghmsham Singh v. Teg Bahadur Singh, 13 Ind. 
Cas. 191; 9 A. L. J, 496, distinguished. 

Moulvee Mahomed Shumsool Hooda v. Shewuhratn, 
22 W. R. 409; 2 I. A. 7; 14 B. E. R 226; 3 Sar. 
P. C. J. 405 (P. C.), followed. A RaGHuNadaN 
Singh v. Tui.sht Singh 244 

Estate — Inheritance—Death of last holder — Re¬ 
version oj estate. 

If an estate is an absolute estate of inherit¬ 
ance it cannot revert, in any circumstances, 
to the original grantor, for the law regards the 
Crown as the heir of the last holder. But if 
the estate is a limited estate, such as a fixed 
rate tenancy, it reverts on the death of the last 
holder without heirs not to the Crown but to 
the zemindar. A RaMman Bibi v. MaThRa Prasad, 
(19.3) A. I. R. (A.) 374 621 

Estoppel— Defendant agreeing to be bound by 
decision of Trial Court, whether can question deci¬ 
sion in appeal. 

The mere fact that the defendant in a suit 
offers to be bound by the decision of the Trial 
Court arrived at after a local inspection, would 
not estop him from questioning the correctness of 
that decision in appeal, when it is not shown 
that the plaintiff had also agreed. 

Shahzadi Bcgam v. Muhammad Ibrahim, 59 Ind. 
C as. 787; 43 A. 266; 19 A. E. J. 14* distin¬ 
guished. A GhuLam HttSain v> GanESH LaL, 
(1923. A. I. R. (A.) 373 619 


Evidence — Accused a Brahmin whether sufficient 
to reject evidence otherwise reliable. 

The mere fact that an accused person is a J rah- 
min is not a sufficient reason for rejecting the 
evidence of witnesses who testify against him, 
and who are prim a facie reliable. L ShEO RaM v. 
Emperor, (1923) A. I. R.(E.)426; 25 Cr. L. J. 43 733 

Evidence Act (I o! 1872), s. 1^—-Refused 
charged with belonging to gang of dacoits—Evi¬ 
dence of offences other than dacoity, admissibility 


of- 

When several persons are charged with belong- 
nt> to a gang of persons habitually committuig da- 
-city under section 400 of the Penal Code, evi- 
lence of the commission by them of offences 

other than dacoity, being evidence of bad f fca«£ter, 
•_unrlpt crrtmn 


C Public Prosecutor v. Bongiri Poitigadu, 2 
irl CqQ ^07! 32 M. 175 ! 5 XOOJ 9 

j. 567 , Etnpetor v. Debendra Pershad, 2 Ind. 

as. 601; 36 C. 573 at P- 5845 *3 C. W. N 9731 9 
. Li j. 610; 10 Cr. E. J. 9 i. Emfiertr v. Ppmku 

)as. 58 Ind. Cos. 929: 47 C. 6 7 J ct FP- 
4 C W. N. 5 Ci; 31 C. E. J. 4 21 fr. L. J. 
49 .' relied cn. B E*rxi.c* v. Si fr ^abc»zd 
6 B. 958; 25 Bern. E.R. 214; ( 19 '- 3 ) A. I. R. <£•, 
1; 24 CR. E. J. 867 ** 
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- g 25 , scope of — Murder — Accused indicat¬ 
ing spot where body buried, effect of. 

Section 25 of the Evidence Act lays down that 
a confession to a Police Officer shall not 1 e used 
as against the person making it, it does not say 
that such a confession shall be inadmissible for 
all purposes. Such a confession may be used 
for tne purpose of arriving at a conclusion whether 
a subsequent judicial confession should be believed 
or not. 

Where in the case of a murder a person gives 
information which leads to the recovery of the 
dead body, that fact alone would not be sufficient 
to connect him with the murder L Cuban v. 
BmPErOR, (1923) A. I. R. (L.) 31 5; 6 E. i,.J. - 1; 
25 Cr. I f . J. 5 633 

- ■ — ■ - - ■ s. 25 — Statement by one accused to Police 
criminating co-accused — Admissibility. 

A statement by one accused to the Police that 
certain property which he produced had been 
given to him by two other accused who were charged 
with him as being members of a gang of dacoits, 
is inadmissible as being an admission of a cri¬ 
minating circumstance under section 25 of the 
Evidence Act. B Emperor v. Sheu M.vhomUm 
46 B. 961; (1923) A. T. R. ( 13 .) 65; 2 j Cr. I,. [. 

870 70 

-SS. 27 , 114 . 133 — Accomplice, testimony 

of—Corroboration — Circumstantial evidence — 
Retracted confession, value of—Confession t > 
Police—Discovery consequent upon confession — 
Statement, how far admissible. 

The rule of law enacted in section 133 of the Evi¬ 
dence Act must be subjected to the test deduced 
from the accumulated experience of human con¬ 
duct in relat on to the test mo ly of an accomplice. 
The guiding rule in this behalf is furnislie 1 by 
Illustration (t) of section 114 of that Act which 
lays down ‘that au accomplice is unworthy of 
credit unless he is corroborated in material 
particulars." 

An accomplice is too immoral a person to be 
worthy of credit without corroboration in material 
particulars and if corroboration is not forthcom¬ 
ing, because it is not possible in the nature of things 
that it should be forthcoming, it does not make 
the accomplice less immoral or his uncorroborated 
testimony less unworthy of credit. 

It would be wholly unsafe to treat a piece of 
circumstantial evidence which is widely dis¬ 
associated from the corpus delicti as a material 
particular to be of any corroborative value to the 
testimony of an accomplice. 

In cases dependent on circumstantial evidence 
in order to justify the inference of guilt the 
incriminating facts must be incompatible with 
the innocence of the accused and incapable of 
explanation upon any other reasonable hypothesis 
than that of his guilt. 

The favourable impressions on the Judge's 
mind as to the demeanour of an accomplice in 
Court cannot take the place of corroboration in 
material particulars to make the testimony of the 
accomplice .vorthy of credit. 

It cannot be laid down as an absolute rule of 
jaw that a confession made and subsequently 
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retracted by an accused can 11 ;t be accepted as 
evidenceof his guilt without independent corrobo¬ 
rative evidence. But the credibility of a confession 
is in each case a matter to be decided by the Court 
in tlie light of the circumstances in which the 
confession was originally made and in which it 
was afterwards withdrawn. 

So much of a confession made to the Police 
as directly leads to the recovery of certain articles 
is admissible in evidence but a further statement 
with regard to them, for instance, that they were 
stolen property, is no part of the information 
directly leading to their di-co very and is inad¬ 
missible under section 27 of the Evidence Act. 
0 Manx a Ear. v. Emperor, <> O. & A I. K.ytr; 
25 Ck. L.J.49 753 

-s 33 — Confession of co-auvcd— Substan¬ 
tial self-implication— Admission of actual guilt, 
whether necessary — Conjession, retracted, value 
of—Corrobor alive evidence. 

All that is required to make the confession 
of an accused person admissible against a co¬ 
accused under section 30 of the Evidence Act 
is that the confession shall substantially impli¬ 
cate its maker in regard to the offence with 
which he and his co-accused are charged. It is 
not necessary that there should be an admission 
of actual guilt. The admission may establish 
constructive guilt only. 

Empress of India v. Ganraj, 2 A. 444:4 ind. 
Jur. 581:1 Iud. Dec. (x. s.) 851 and Empress of 
fndii v. Mult4, 2 A. 646; 5 InJ. Jur. 263; 1 Iud. 
Dec. (x. S.) 991, explained. 

A retracted confession ought to be viewed 
with the greatest suspicion even as against the 
maker himself, but where the corroborating evi¬ 
dence is clear and convincing there is no reason 
to dis.ard it. Pat Susa Rautt Emperor, 4 P. 
I*.T. 505; 23 Cr. L J. 17 705 

-S 30 — Confession, whether evidence 

against co-accused. 

A confession made by au accused person can 
be taken into consideration and used as evidence 
not only against himself, but also against a co- 
accused tried jointly with him for the same offence. 

Emperor v. Kehri, 29 A. 434; 4 A. L. J. 310; 
A. W. N. (1907) 140; 5 Cr. L. J. 360, followed. 

N R a Dili v. Emperor, (19M) ai - R- (N.) a 7 ; 25 
CR. E . J. 13 701 

-s. 74 —Quinquennial reports, whether 

public documents—Entry in Thak or Revenue 
Survey — Title, evidence of. 

The Quinquennial Register prepared under the 
directions of the Board of Revenue unde," Regu¬ 
lation 48 of 1793 is a public document and is 
admissible in evidence as su h. 

Sreemuiy Oodjy Monse Debee v. Bishonalh 
Dutt, 7 \V. R. 14, followed. 

An entry in .1 Thak and Revenue Survey map 
cannot be taken as evidence of title. Pat 
RaMNANDAN SaIIAYc/. Jaogovind Pa.NDEY, 3 pat. 

839 855 

-s 78 , scope of. 

Section 78 of the Evidence Act is a permissive 
and not an exclusive section. C SROdayae 
KiiEmka v. Joharmued Manmuel, 50 c. 549; 
(1924) A. I. R. (C ) 74 81 
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— _. g. 90 —Document thirty years old — 

Period, how to be reckoned 

The period of thirty years mentioned in section 
90 of the Evidence Act must he reckoned, not 
from the date on which the document is put into 
Court, but from the date on which after it has 
been tendered in evidence, its genuineness becomes 
the subject of proof. 

Minn Sirhar v. Rhedoynalhroy, 5 C. E. K. 1 15 . 
relied on. LLadiia Sixcuy. IIukum Dr,\ 1 , | 1.. 
233; 6 L. L. J • 97 57 

_S. 92 —Evidence varying amount of con¬ 
sideration in sale-deed — Admissibility. 

Evidence to vary the amount of consideration 
in a registered sale-deed is inadmissible, though 
want or & failure or difference in kind of the con¬ 
sideration may be proved. 

Eshenehundcr Singh v. Shamachum Bhutto, 
II M. I. A. 7; 6 W. R. P. C. 57: 2 Ind Jur. (s s.) 
87; 2 Sar P. C. J. 209; 20 E. R. 3 . followed. C 
Avv.\d \ Chaban Sil v • HarGobinda Si r„ 27 C. 

N. 496; 37 C. L. J. 352 . (1 9 -• 3 ) A. I. R.(C.) 37°55/ 

__ s 102_ Evidence of both parties considered 

by Courts Durden of proof . question of, whether 

Where the parties to a suit have led evidence 
and the Court has. on that evidence, material to 
go upon for deciding any disputed point, the 
question of the burden of Proof is not very 

Pe si/‘«"aV«am Aiyar v. Venkalachcla Goundrn, 
56 Ind. Cas. 117; 43 M- 5^7 at P- 577. ( 920) . 

W N. 61; 27 M. L. T. 10 >; 11 E. W. 399 . 3 b M. 
E. T. 476; 22 Bom. E. R- 57 s ! 18 A. L. T- 7 ° 7 : 
23C.W N. 485; 47 I-A. 70 (P.C.) a ad Krishna 
Kisor De. v. Nagendrabala C.hiudhuram 6> 
Ind. Cas. 694; 25 C. \Y. N. 942, 31 c - L J- 88 o 

relied on. N SOnaJi v. E.\ur,.\^ c 

__ g X 02 —Suit for mesne profits—Burden of 

proof —Prima facie evidence by plaintiff — Burden, 

whether shifted on to defendant. 

In a suit for mesne profits it is for the { eison 
out of possession to prove what profits the man 
in possession of his property made out of it and the 
latter can be made to pay only so much of the 
profits as the ousted owner can manage to find 
evidence to prove in detail m the face of the 
opposition from the trespasser, but as soon as the 
plaintiff gives some evidence proving prima facie 
that the profits were somewhere about the sum 
alleged, the burden of proving that they were less 
shifts to the shoulders of the defendant. 

Gopala Kunbi v. Ramkrishnapun, 50 Ind - 
Cas. 930; 15 N. E. R. 95 . followed. NJaHu.sao 
v . Eat, EaTeiisisGu *** 

_ _ _ g HQ —Lease unregistered—Admissibility 

in evidence — Relationship of landlord and tenant 

— Ownership. . 

An unregistered lease deed is admissible 11 

evidence to show the position of landlord and 
tenant and would, under section no of the Evi¬ 
dence Act, tend to show ownership. N AnxaJ£ 

*' LaXma n n6 _ Conlracl Act(IX 0/1872), s. i'i 

—Sptclfie Relief Act (I of 1877), «• 4 '— 
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Contract by minor—Fraudulent misrepresent, 
fion — Estoppel—Restoration of benefit. 

A plaintiff seeking to avoid a transaction on 
the ground that he entered into it during liis 
minority is not estopped from setting up the pica 
of minority by reason of a fraudulent misre¬ 
presentation as to his age made by him at the 
time of entering into the transaction. 

Mahomed Sycdol Ariff.n v. Yeoh Ooi Garh, 
30 Ind- Cas 401; 21 C. W. N. 257; (T917) M. W. 
N. 162; 19 Bom. E. R. 157; (1916) 2 A. C. 575; 
86 E. J. P. C. 15: 115 E. T. 564; 32 T. E. R. 678; 
43 T. A. 236 (P. C.) and Leslie Limited v. Sheill, 
(1914) 3 K. B. 607; 83 L. J. K. B. 1145; hi E. 
T. t06; 38 S. J. 453, 3 ° T. L R. 460. followed. 

Wasinda Ram v. Sita Ram, 59 Iud. Cas, 393; 
1 J,. 389; 51 P. W. R. 1920, distinguished. 

A plaintiff in such a case, however, cannot 
avoid the transaction without restoring the bene¬ 
fit received by him thereunder. L KaPUra v 
ArjunSinGH, (1923) A.I. R. (L.) 5 /1 269 

_s. 116 — Estoppel—Third persons not 

claiming under tenant, whether estopped from 
claiming possession by escheat. 

Third persons who do not claim posse ; ion 
of land under the tenant thereof, are not estopped 
from claiming possession by escheat. 

Tadman v. Henman, (1893) 2 Q. B. 168; 5 R. 
479; 57 J* P- 664, relied on. A MaHaraJa of 
1 \itur v. SurJan Singh, A. L. J. 615; (1922) 
A.I R. (A.) 333; 4 1 A. 071 496 

_ _ s. 164 . See Confession 162 

Execution of decree —Decree satisfied by temporary 
alienation of judgmenl-dbtor’s land—Executing 
Court, power of, to modify terms of alienation. 
A money decree was fully satisfied by the 
grant of a lease for 20 years to the decree-holder 
of some land belonging to the judgment-debtor 
and the case was sent to the record-room. Some 
years afterwards, the Executing Court, on the appli¬ 
cation of the judgment-debtor, cancelled the re¬ 
maining portion of the lease and directed that 
possession of the land be restored to the judgment- 
debtor on his paying to the decree-holder a cer¬ 
tain sum of money which was found on calculation 

to be due to the decree-holder ; 

Held, that the Executing Court had become 
functus officio as soon as the decree was fully 
satisfied by the grant of the lease, and was not, 
therefore, competent subsequently to reduce the 

term of the lease which had been given in full 

satisfaction of the decree , - 

Madho Prasad v. Mahtab Chand, 8 Ind. Cas. 

4io, relied on. L Hira Singh v- Madho 8/0 

__ Duty of Court — Pre-emption decree 

Transfer to stranger—Pre-emplor, whether can 

The*Court to which application is made for 

execution of a decree is bo mid by the terms of 

the decree and has no power to tco* 

terms or to enter into questions beyond the sco x 

of the decree. „ . 

The holder of a decree enforcing a right o P - 

emption, who subsequently to the date of the 
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decree sells the property to a stranger, does 
not by such conduct debar himself from ob- 
taining possession of the property in execution 
of tue decree. In praying for execution of the 
decree lie is merely obeying its terms, and, the 
only right of the vendee judgment-debtor 
is to receive the purchase-money before, handing 
over possession to the decree -holder. 

Ram Sahai v. Gaya f 7 A. 107; A. W. N. (1884) 
224; 4 Ind. Dec. (n. s.) 305, relied on. 

Mehr Khan v. Ghula.n Rasul, 64 Ind. Cas. 
191; 2 L. 282; 3 L. L.J. 533; (1922) A. I. R. (D.) 
300, distinguished. L FaQir Muhammad Khan v- 
I’irdad Khan 844 

—- Solo—Stay of sale pending appeal — 

Property to remain wider attachment—Slay 
of sale, whether justified. 

The continuance of au attachment on property 
in execution of a decree sufficiently secures the 
rights of a decree-holder to warrant an order stay¬ 
ing sale of the property during the pendency of 
au appeal against the decree. 

Radha Balab Singh v. Scwa Rant, 15 Ind. Cas. 
876; 94 W. R. 1912, followed. L Ram GopaL 
v. Manphui, Singh, (1923) A. I. R (L.) 415 7 yl 

Family settlement, nature of — Award , whether a 
settlement—Award when binding a person whose 
interests are analogous to those oj parties to 
arbitration — Award, by whom maybe qiestiomd. 

A family settlement implies a mutual settle¬ 
ment by certain contending parties belonging to 
tHj same iainily of some disputed claims am ngiits. 
An award of arbitration is not a settlement of 
that cnaracter. It is a decision of a tribunal con¬ 
stituted by the contending parties for the settle¬ 
ment of their disputes, and in so far as it is a 
lawful and valid award. It is binding on the parties 
to the arbitration proceedings and their privies. 
Whether »uch an award is binding on persons 
whose interests are analogous to those of the 
parties to the arbitration proceedings, is a matter 
which is not capable of an indexible answer. In 
each case it has to be determined whether the 
person wao agreed to the reierence to aroitra- 
tion was seexing to assert a rig A common 
to nimself aui otners and had acted fairly in re¬ 
presenting those whose interests tie had unier. 
taken to protect. 

An arbitration award can be questioned by 
those only who Were no parties to the arbitration 
proceedings, but not by a person who was a party 
to the arbitration or to the decree passed in 
accordance with it, or by his representatives-in- 
interest. 0 Z a rif-ux-niss a v. ShaPiQ-uz-Zaman, 
26O.C.133; (1923) A. 1. R. (O.) xS 5 628 

Fraud. 

A party cannot come into Court with fraud 
on hi9 lips and ask lor relief : as to such the Courts 
of Justice are not open. C Annada - Chakak 
S ir, v. Hargobinda bix,, 3; c * 1*. J. 5 52; 27 
C. W. N. 490; (1923J A. I. r. (C.) 570 557 

ffovernmant of India Aot, 1919 , v 9 & 13 G«o. V, 0 . 

101 ), I. 81) (A ) -Caurt-Fees Act (VII of 1870), 

$eh, I, Art, 11—Bengal Court-Fees {Amendment} 


Act (l V of 1922), whether ultr _• virw— Fee pay. 
able on Laters of Administration, whether tax % 
Under the provisions of section 80 A oi ihe 
Government of India Act, a local legislature may, 
subject to the limitations mentioned in tub-section 
(3) oi the section, repeal or alter as to that Province 
any law made before or after the commencement 
of the Act by any authority in British India. 

The limitations imposed by sub-section (3) of 
section 80 A of the Government of India Act relutc 
under clause (a) to the imposition of new taxes 
other than those set out in Schedule I ot the 
Scheduled Taxes Rules and under clause (h) to the 
Acts set out in the Schedule to the Previous 
Sanction Rules. 

The Court-Fees Act is not set out in the Sche¬ 
dule to the Previous Sanction Rules, and a Court- 
fee not being a stamp dutv within the meaning 
of Schedule I of the SchecTuJed Taxes Rules, 
the amendment of the Court-Fees Act by a 
local legislature doe9 not require the 
previous sanction of the Governor-General 
in Council. The Bengal Court-Fees (Amend¬ 
ment) Act of 1922 was not, therefore, ultra vires 
the Bengal Legislature lor want of such sanction. 

The sum charged under the provisions of the 
Court-Fees Act upon a grant of Probate 
or Letters of Administration is not a tax 
or duty levied upon the property upon 
which the Probate or Administration operates 
but is merely a fee levied by the Court issuing the 
Probate or Letters of Administration for the work 
done in this connection, and must be paid accord¬ 
ing to the scale prescribed in the Province in 
which the grant is made, irrespective ol the fact 
whether the whole of the property in respect oi 
which the grant is made is or is not situate within 
that Province. C In the goods of G. X. Wiiakams, 
50 C. 597 ; 27 C. W. N. 812; (1924) A. I. R. (C.) 
U 5 408 

Grove land — Tenant, rights of. 

While grove land has the characteristics 
of a grove the te iaut thereof can tio what he 
wishes upon it, and there is no objection to 
his constructing houses for agricultural 
purposes, or for auy other purposes upon it; 
he may even construct a residential house upon 
it. Where, ho .\ever, the land loses its charac¬ 
teristics of a grove, the case may be altered. 

A Ahmad Hus a in v • SiRaJUddin, (1923) A. I. 

R. (A.) 372 01 fl 

Guardian and minor — Guardian ad litem, ap¬ 
pointment of—Period for which appointment 
enures—Appeal on behalf of minor. 

Where a guardian ad litem for a minor is ap¬ 
pointed, his appointment enures for the whole of 
the Us in the course ot which it was made, unless 
and until it is rev c ked by the Court, and such 
guardian only his the right to prefer au appeal on 
behalf of the minor. 

Jwala Dei v. Pirbhu, r4 A. 35; A. W. N. (x 3 qx) 
192; 7 Ind. Dec. fN s ) 394, followed. 

Venkata Cnanarusekhara Raz v. Alaharajamba 
Maharani, 22 M. 187; 8 Ind. Dec. (N, s.) 133, 
Bawan Das v. Bishnath, A. W, N. (1899) 203^ 
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Guardian and minor— coneld. 

In the matter of the applicttion of Sukhdeo Rai, 

2 A. L. J, 4i>9, relied on. A ShamBHU y. KanHaYa, 
44 A. 6 I o; 20 A. L. J. 599 ; U922) A. I. R. (A) 

332 457 

Guardians and Wards Act (VIII o! 1890), s. 17 

— Father, when ought not to be appointed guardian 
of his son. 

Where a father neglects to maintain a son, 
and it appears that the well are of the son would 
not be promoted by his beiug placed under the 
guardianship of his father, the latter ought not 
to be appointed guardian. L MuKabar v. Karim, 
BaKSu, (1923) A. I. R. (L ) 353 4 S 8 

_g. 19 — Guardianship — Mother, posi¬ 
tion of — Unfit..ess oj mot tier not proved — 

Application by <.ther relatives, whether can be 
considered. 

The principle underlying clause ( b ) of section 
19 ol tue Guardians and \\ ards applies to 

a motne. as well a, to a fatner though witu less 
force, ana it must be snovvn mat a ^viuer is imnt 
to oe me guaraiau ol tue person anti property 
of Her minor coil a Delore tue relative htness 01 
ot^er relatives can be considered. N toU>iiTRi 
Bai v. Subhadra 11 ai 6 o 4 

-- g. b9 (h)— Guardian, appointment of — 

Ferson residing outside jurisdiction of Court , 
whether eligible for appointment. 

Tnere is notning in me Guardians and Wards 
Act to prevent a court Iroui appoimias guardi¬ 
an a person who ordinarily resides outside tne 
limits ol us jurisdiction. 

Asghar All v. Amina Begam, 24 Ind. Cas. 
59; 30 A. 2tfo; 12 A. L. J. 392, dissented ironi. N 

ahilyaBaIv. VithaBa! 596 

— -— ss. 47, 4 b —Order fixing maintenance and 

education allowance oj war a—rip peat, whciner lies. 
iso appeal nes lrom an order on a guardian¬ 
ship application fixing tne amount to De paid 
by the guardian ot tne property lor tne main¬ 
tenance and education or tue ward. 

Uopanirnat v. Srinivasa Iyengar, 27 Ind. 
Cas. yzi; 28 M. 1,. J. 90, loilowed. TUj.Sa 1 v . 
Tui.Sai 6 

Hindu Law—Alienation — Ancestral property — 

Money puyab.e oy successful pre-emplor, whciner 
amoveaotil debt — Legal necessity-ne-purc/iase of 
property sold by separated brother—Transaction by 
manager rulifiea oy son — Fsioppel. 

Money payable by a success!ul plaintiff in a 
pre-emption suit is not an antecedent deDt tor 
the purpose 01 supporting an alienation ol the 
famuy property. 

Chatarbhuj v. Gobind Ram, 74 Ind. Cas. 571J 
21 A. L* J* 34 tf i 43 A. 407, loilowed. 

The re-purchase of property sold by a separated 
brother is not a purpose which constitutes Rgal 
necessity unuer Hindu Law. 

A transaction by a manager of a Hindu family 
can be ratineu by his sou so as to estup the 
latter froxuuaiUrwards disputing it. 


Hindu Law—contd* 

Narayana Aiyar v. Ram Aiyar, 20 Ind. Cos. 
625; 3b M. 396; (1913) M. W. N. 588; 14 M. L. T. 
89, 25 M. L. J. 219, idle wed. 

It the person entitled to avoid sale of property 
leads the purchaser to believe that the title is 
good, the punhuser is certainly prejudiced if 
the party making representation is allowed to 
resile from it aud to attack the purchaser’s title 
after an interval of several y ears. 

Where, there.ore, in a mutation proceedirga 
person stated that he had no objection to the 
vendee’s name being entered in the records 
against the property sold by hi; father: 

Held, that the person was estopped from 
challenging the sale. A Sheo Dan Singh v. 
Habib Ullah Khan t 72 

_■ Ancestral property —ede in execution 

of decree agui..sl Jut her—suit to set asiae sale 
by sons—immoral ae^ls — Aoltce—Want of 
legal necessity, ij sufficient reason —Onus cj proof . 

Where joint ancestral property has passed out 
of the joiuc family cniicr unuer a comejauce 
executed by tne lather in consideration ol un 
antecedent debt, or in oiuer to raise money to 
pay oil an antecedent debtor ol' imucr a sale in 
tue execution of a decree lor the lathers util, 
the sons cannot recover mat property unless 
they show that the ueuts were couiiacled lor 
immoral purposes aud the puichaser nau uolice 
that they weie so contiacted. 

\\ ant of icgal necessity is not a suihcicut 
giouna to ucieul an auction-purchaser ox ms 
assignee of tne lights accpuicu oy virtue ol tne 
auction-sale. 

uudnutec Lall v. A ante0 Loll, 1 1. A. 321, 
14 xj. u. K. 167; 22 W. K. 50; 3 aar. I\ *. J. 3 -d 
(1. C.) aud ban.. Ham Uhanaru v. n..up Ol ugh, 39; 

ind. Caw 2co; 39 A. 43,; 21 C. \\.>. uvj>; 1 
L. W. 55710 a. L. J. Ju.lv. 

20 C. I., j. i; 35 M. L- J .141 l 1 9 X 7 ^ hr. W. 

43y; 22 M. L- T. 221 o L. VV. 213; 44 a -- a * 

(1". C.p reded on. A JadUBiRv- GaJal»Bar, 21 

A. L. j* 809 • * 00 

, - - custom — Successicn—Daughters v. widow 

ana daughter * oj predeceased Son—J *sht Btahlhtnf 

ot ti osJUurpur—Frcoutnpiion. • 

High caste Hiuuus living in towns and 
working as uudexs arc presumably got eincd by 
the Hiudu Law, and in me absence oi sumciens 
evidence it cannot be said that that bw *» 
superseded on any particular point by custom. 

There is no special custom among tne Josni 
Brahmins ot Hoslnaipux which entitles tne 
widow aud daughters oi a predeceased son to 
succeed in preieieuce to daughters, h oaL HaUR 
v. Dkvki, 4 L. 230 ; (‘9*3) x ' K * (W W* 

L. J. 09 

_ Debt —Pious duly of sonr—Provincial 

insolvency sict ( V of lyzoj, s. 3 (a) ^indu 
lather uajuageU insolvent, rtgnt of, to atspos 
oj son s imerest lit ancestral property "Frop* 

erty,‘ meaning of. . , 

It is the pious uuty of a Hindu son to pay his 
lather’s debts even in ths fother's iiietixacj 
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Stain Law—eontd. 

Under the Mitatahara Law a father has the 
right to dispose of his son’s interest in ancestral 
immoveable property for the payment of his own 
debts not contracted for immoral purposes, and 
•neb interest is. therefore, *' property ” within the 
meaninc of section 3 M of the Provincial Insol¬ 
vency Act, and. on the father being adjudged 
insolvent, vests in the Receiver. 

Fakirchand Motichand v. Motichand Hurruck - 
ehand, 7 B. 438; 8 Tnd. Jur. 93: 4 Tnd. Dec. (n. 9.1 
294. Jagabhai Lalubhai v. Vijhhuhandas fag- 
jivandas, it B. 37: 6 Tnd. Dec. fv. s.) 24, Ran- 
gayya Chefti v. Thanikachalla MudaH, 19 M. 
74: fi Tnd. Dec. fw. 9 ) 757 and Harmuhh Rax- 
Munna J.al v. Radha Mahan, 54 Tnd. Cas. 931: 
1 98 P. R. 1 9 To* too P. W. R. tot o, relied on. g 
CttHt.aR.amt'. OpftctaL Receivef, (1923) A. 1. R. 
(S.) 2>; ?6S.L. R. 226 497 

- Father’s debts — Soft's pious duty to pay, 

when arises. 

The rions obligation of n Hirdn *on 
to pav his father’s debt exists during the life¬ 
time of the father and does not arise only in 
the event of the denth of the father. 

HunoornanPrrsaud Pan daw Musammat Pahooee 
Munraj Konnuieree, 6 M. I. A. 303 at p. 421: 18 
W. R. Rtw: Sevestre 2s-»«: 2 Pnth. P. C. J. 20: 
i Par. P. C. J. SS2: to E. R. T47 fP. C l and Nanoini 
Bahuastn v. Modhun Mohun. 19 C. 21: 13 I. A. 
1: to Tnd. Jur. tst: 4 Sar. P. C. J. 682:6 Tnd. 
Dec. fv. 9.1 sto fP. C.), followed. 

Sahu Ram Chandra v. Phut> Singh, 30 Tnd. 
Cas. 280: 30 A. 437: 2 t C. W. N 6o8; t P. L. W. 
517 : ts A. T,. J. 437: to Bom. T,. R. 408: 26 C. L. 
J. t: 33 M. L. J. 14: (tot7) M. W. N. 439: 22 M. 
D. T. 22: 6 Tv. W. 2T3; 44 T. A. T26 fP. C.) and 
Chet Rain v. Ram Singh, 67 Ind. Cas. 560; 44 
A. 368: 3 P. Tv. T. 363; 3 t M. Tv. T. 50; 43 M. L 
T. 08: t6 Tv. W. 80: (T022) M. W. N. 415 : 4 U. P. 
Tv. R. (P. C.) 64: (T022) A. I. R. (P. C.) 247: 3 P. 
Tv. R. 1022; 24 Bom. Tv. R. 1231: 27 C. W. 
N. t so; 40 T. A. 228: 21 A. T,. J. 114: 37 C. L. J. 
79 ( P. C.l. discussed. Rat Debhvpra Kumar 
v . THH FYZ\n\n B^-r, Ltd-, 4 P. L. T. 5 r 

(i9?.i)A. I. R. fPat.) Qt 53 

% 

-- Guardianship — Marriage -tierformed 

without eo”$e t of guardian, validity of. 

Under the Hindu I,aw, in the absence of the 
father and paternal male relations, the right of 
selecting a husband for a female infant devolves 
fuoon the mother and she is fully competent to 
give her daughter in marriage. 

The rules of Hindu Law as to the duty of giving 
In marriage are directory and not mandatory and 
in the absence of force or fraud a Hindu marraige. 
otherwise legally contracted and performed with 
necessary ceremonies, is not invalidated by the 
absence of the consent of the guardian entitled 
to give such consent. 

f v Mava Devi v. Ram Chand, 31 Ind. Cas. 186; 
20 P. R. tot6; 177 P. W. R. 1915. Venhatachar- 
yulu v. Ranaaeharyulu, 14 M. 316; 1 M. L. J. 
85; 5*Tnd. Dec. (n. S.) 221, Ghazi v. Sukru 19 A. 
515: 'A. W. N. (1897) 139* Q Ind. Dec. (n. s.) 333 . 
Mulchand Kuberv. Bhudhia, 22 B. 812J 11 Ind. 
Dec. (N.[e.) 1125 and Gajja Nand v. Emperor, 64 
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Ind. Cas. 900? 2 L. 288: 8 P. I#. R. 19221 23 Cr. 
Iv. J. 20, relied on. 

Dyalv. Narain Das. 64 P. R. 1884, distinguish* d. 

L TaGam NATn v. Ba 8 ant Ram, (1923) A. I. R. 
(L.) 59 5 24 

- Inheritance — Exclusion — Burden of 

proof — Leprosy. 

The presumpt on of Hindu Law is against dis¬ 
qualification of an heir and the burden of proof 
of disqualification lies on a person who *.e*lcs to 
exclude another who would be an heir, should no 
cause of exclusion be established. 

Where it is contended that a person is excluded 
from inheritance by reason of disease, the 
strictest pr^of of the disease as will disqualify 
him at the time the succession opens will be 
requi'V'd. 

Tinder the Hindu Law leprosy, to be a ground 
of exrlu«ion from inheritance, must be of the 
•anions or ulcerous and not of the anaesthetic 
type. 

Janardhan Pandurang v. Gopal Pandurang, 
sB H C.R.IA C J.l 14S. Anantav Ramabai. 1 
B. mc T Ind Dec. fN. s.) 367 Rangavxa Chettl 
v. Thanikachata Mvdali, 10 M. 74 6 Ind. Dec. 

(N. 9.1 757 Helan DaH v. Durga Das Mundal, 

4 C. L. J. 323 Bhagaban Ramanuj Das v. Ram 
Prnparva Ramanuj Das, 22 C. 843: 22 I. A. 04: 

6 Sar P. C. T. 936: it Ind Dec. (N. 9 .) 998 (P. C.) 
nrd Kayarohava Palhan v. Subbaroya Thevan, 19 
Ind Cas. 600: 38 M. 2 so- 13 M. L. T. 460; (1913) 
M. W. N. 642: 29 M. L. J. 29T, relied on. C 
Karati ChaRav Pat. v. Ashutosh Nandi, 90 C. 
601: (ro2') A. I. R. fC.) 3.31; 27 c W. N. 959 474 

- Joint family —Alienation by manager— 

Suit by co-Parcener to set aside alienation — 
Rights and equities of alienee — Partition — 
Mesne Profits. 

Under the Mltakshara Law. an alienee from an 
undivided co-parcencr of a specific item of family 
prop°rty is er titled to Sue fora partition of the 
fam?K property and for an equitable right in sneb 
partition to have that property assigned to his 
alienor’s sha e it is possible to do so consistently 
w>th the riehts of the other co-parceners. But 
surh equ ty is not restricted to a mere r'gb.t to 
sue- Where a co-parcener has sued for recovery of 
the property alienated by another co-parcener or 
for partition, the alienee, as a defendant, 
is entitled to claim partition in that suit itself 
and have bis alienor’s share _ ascertained where 
it can be conveniently done, without driving thy 
parties to a separate suit, so as to avoid multi¬ 
plicity of litigation. 

Aivyagari Venhatdrtntmayya v. Aiyyagar » Rama- 
ayya, 25 M. 6oo(P. B ), Chinnu Pxllai 1. Kahmwhu 

Chetti. o Ind. Cas. 596: 3 9 M. 47: (tQJ*) T M - w - N * 
238 9 M. L. T. 389: « M. L. J. 246, Deendyalr . 

Tugdeep Narain Sineh, 3 C-198? r C. L. R. 4Q» 4 
i. A. 247: 3 Sar. P. C. J. 7^' 3 Soth P.C. J. 468;! 
Ind. Jur.604*1 Tnd. Dec (v.s.) 7M/P.C.). Haidi 
Narain Sahu v. Ruder perkash M'ssee, to C. 626? 

TT I. A 26: 8 Tnd. Jur. ?TTr 4 Sar. P. C. T. 5 TOI 

5 Ind. Dec. (i*. 94 420 (P. C ). Kota Balabhadra 
Patro v? Khetra Doss, 37 Ind. Caa 168; ir M L. 
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Hindu Law— contd. 




HlpGu Law—contd. 


J- *751 4 L. W. 99* (19T7) M. W. N. 140, Maha¬ 

raja of Bobhili v. Ven ka f ataman jwv. 25 Ind. Cas. 
585; 39 M. 265: t6 M. L. T. t8i» 2*» M. T.. 1 409, 

Subbe Gouttdan v. Krishnatuchari, 68 Ind. Cas. 
86o- 45 M. 449; 30M. L. T 217; 42 M. L. J. 372: 
15 L. W. 537 - (1922) M. W. N. 269; (1922) A I. 
R. (M ) 112, Ramkishore Kedarnath v. Jainarayan 
Ramrachpal 2° I n d Ca«. 958: 4° C. 966 (1913) 

M. W N 661; 14 M. L. T. 163: 17 C. W. N.1189; 
18 C L J. 237; 15 Bom L. R. 867: 11 A. L. J- 
865: 25 M • L* J • 512; 10N.L-R.1I4 0 I. A. 213 
(P C). Davud Beevi Animal v. Ratnanrishna 
Aiyar f 72 Ind. Cas-8iJ 17 L. W. 332: 44 M. L. J. 
3°9’. (1923, M-W. N. 20 : 32 M L. T. 263; (1923) 
A. I. R. M.) 467 and Nanjaya Mudali v. Shatr 
tnuga Mudan, 22 Ind . Cas. 535; 38 M. 684 15 M. 

L T. 186; (1914) W. N. 356; 26 M. L. J. 576 

considered. 

Where two out of th rteen Velies of joint family 
lands were improperly alienated by the manag” 
ing member of a joint fami y consisting of father 
and son, in a suit after his death by his 
grandson, the only surviving co-parcener of 
the family, to set aside the alienation and 
to recover the property from the alienee : 

Held, that the alienor, who was a half sharer 
in the family, having been entit’ed to property 
at least equal in value to the property alienated 
—the family oroperty being a great deal more 
than double the extent sold—, the alienee was 
entitled to have the whole of the alienated item 
allotted to his alienor’s share and the plaintiff 
was not entitled to a decree to any extent and his 
suit was, therefore, liable to be dismissed. 

A sale by the manager of a Hindu joint family 
Is not prima facie void but is only voidable at the 
instance of the other members of the family, and 
where a co-parcener succeeds in setting aside an 
alienation and getting a decree for possession, he 
is not entitled to mesne profits prior to the date 
of plaint. 

IJanuman Kaniat v. Hanuman Mundur, 19 C. 
123; 18 I. A. 158; 6 Sar. P. C. J. 91; 9 Ind. Dec. 
(N. s.) 527 (P. C.), Sulbe Gouttdan v. Krishnama 
chari, 68 Lid. Cas. 869; 45 M. 449; 30 M. L. T. 
217; 42 M. L. J. 372; 15 L. W. 537; (1922) M. W, 
N. 269; (1922) A. I. R. (M.) 112, followed. M 
R-AMASWaMI IYKr V. VEnKaTaRAMA IYER, 45 
M. L. J . 203; 18 L. W. 183; (1924) A. I. R. (M.) 
81; (1923) M. W. N. 786: 46 M. 815 4 C 0 

— — _- Joint family — Alienation — Manager, 

powers of—Sons challenging alienation by father 

— Burden of proof—Antecedent debt, nature of. 

The manager of joint Hindu family property 
may alienate the interest of himself and also of 
the co-parceners for family necessity, and when 
the manager is also the father he may alienate 
those interests to satisfy an existing debt pro¬ 
vided that the debt is an antecedent debt and 
that it was not incurred for immoral purposes. 

Bhagat Singh v. Ram Parkash, 69 Ind. Cas. 
602, followed. 

When sons attempt to challenge an obligation 
contracted by their father, the onus lies upon 
them to prove immorality. 


In order to validate an alienation for antece¬ 
dent debt not only antecedency in time but teal 
dissociation in fact is required. 

Sahu Ram Chandra v. Bhup Singh, 39 Ind. 
Cas. 280; 21 C. W. N. 698; 1 P. L- W. 557; 13 A. 

L. J. 437; 19 Bom L. R. 498; 26 C. L. J. 1; 33 

M. L. J. 14; (1917) M. W. N. 439; 22 M. L. T. 22; 6 
L. W 213; 39 A. 437; 44 I. A. 126 (<\ C.), Lahhu 
Mai v. Bishen Pas, 66 Ind. Cas, 408; 3 L- 74? 
(1922) A. I. R. (L ) 291, followed 

It is not open to the manager of a joint family 
estate to embark upon purely new and specula¬ 
tive business under the plea that the expansion 
of business in general will be beneficial to the 

estate. Fesh Sant Ram v. GCrdas MaI, 289 
- Joint family — Debt—Liability of member . 

Obiter: —It issettled law that in the case of an an¬ 
cestral business all members of a Hindu joint fami- 
lv including minors arc liable for debts incurred in 
the course of business to the extent of their shares 
in the family property. 

Raghunuthji Tatachand v. Batik of Bombay , 
2 Ind. Cas. 173: 34 B. 72; 11 Bom. L R. 255, relied 
upon. N RaTan JaidEo 820 

-__- Decree against father—Execution 

against joint family estate, whether allowable — 
Partition subsequent to decree — Creditor, rights 
of, whether affected. 

Where a simple money-decree is passed against 
the father and manager of a joint Hindu family, 
it can be executed against the whole of the es¬ 
tate and operates against the interests of the 
sons. Any part tion of the property subsequent 
to the date of the decree would not affect the 
creditor's rights against the joint fam ly property, 
^hich rights would be the same as on the date 
on which the decree was passed, and would not 
be affected by subsequent actions of the members 
of the family. 

Sripat Singh Dugar v. Prodyot Kumar Tagore, 
39 Ind. Cos. 252; 44 I. A. 1; 32 M L. J. 133; 13 
A. L. J. 147; (1917) M. W. N. 193; 2i C. W. N. 
442; 25 C. L. J. 220; 21 M. L. T. 222; 19 Bom. 
L. R. 290; 44 C. 524 (P. C.), followed. 

Sahu Ram Chandra v. Bhup Singh, 39 Ind. 
Cas. 280: 39 A. 437; 44 I. A. 126;2J C. W. N. 698; 
1 P. L. W. 557; 19 Bom. L. R. 498; 26 C. L. J. x; 
33 M. L. J. 14; (1917) M - W. N. 439; 22 M. 

22; 6 L. W. 213; 15 A. L. J. 437 (P- C.). distin¬ 
guished. A Shambhu Dyai, Singh v. Iswar 
Saran, (1923) A. I. R. (A.) 306 597 

___ Insolvency of manager—Shares 

of other members, whether test in Official 
Receiter. 

On the Insolvency of the managing member 
of a joint Hindu family,, the Official Assignee 
succeeds to the undivided interest of the insolvent 
in the joint property and his rights as managing 
member so far as they con be exercised for his 
own benefit, but he is not entitled to have vested 
in him the shares of the other members though 
he is entitled to deal with them as the insolvent 
would lawfully have done it there had been tit 
insolvency. 
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Binds Law— contd. 

Official Assignee of Madras v. RamachanJr* 
Alynr, 68 Tnd. Cns 8oP; 16 L. W. 550: ft022) M. 
W.'N 653 : 43 M. L. J. 5"0: (1923) A. I. R. (M) 
55: 4* M. 44 . followed. 

Bihati Tai v. Sti A feiraht *nTnd. Cas 486: 3 T,. 
320: (10*3) A. 1 R (L ) I (F B). referred to and 
uot followed. M VaraDaRaJan v. SrimvaSa R*o 

471 

— Joint family — Mortgage by father — Sale in 

execuiiaon — Sons, whether can recover their 
share. 

Under the Mitakshara Law a judgment against 
a Hindu father cannot be executed against the 
whole of the family property if the debt in res¬ 
pect of which the judgment has been obtained v as 
one incurred for illegal or immoral purposes. 
In e- ery other e ent it is open to t» c execution 
creditor to sell the whole of the estate in satis¬ 
faction of the judgment obtained aj. aii st ti e 
father alone. 

Sripat Singh Pugar v. Prodyot Kumar Tagore, 
39 In Ca9. 252; 44 C. 524; 32 M. T . J. 133: 15 
A. L. J. 147; ( 1917 ) M. W. N. 193: 2 1 C. W. N. 
442; 25 C. L. J. 220; 21 M. L. T. 222; 19 om. 
L. R. 290: 44 I-A. 1 (P C.), followed. 

Where joint family property has passed out 
of the family under a sale in execution e f a decree 
for the father's -’ebt, his sons cannot recover 
the property without shoving that t 1 e debt was 
contracted for immoral purposes and that the 
purchaser had notice that it was so contracted, 
irrespective of the fact whether the father is 
dead r alive. 

S raj Punsi Koer v. Sheo Persad Singh, 5 C. 
148: 6 I. A. 88; 4 C. L. ’ • 226: 4 Sar. P. C. J. 1: 
3 uth. P. C. J. 589: 2 c home T,. R. 242: 2 Ind. 
Dec. (\ T . S.) 705 ‘P. C ), followed. A SiTr.\ 

Prasad v ChamKli Bahu, 21 A L. J <"83 «> O. 

& A. I.. R. (A ) ; 06 ; (1924) A. I R. (A.) m 318 

-- Partition—Separate requisition 

of member —*• Gains of science ." what are. 

The acquisition of a distinct property by a 
member of 011 undivided Hindu family without 
the aid of joint family funds, is his self-acquired 
property, and is not subject to partition 

I. ah simian Mavaram v Jamnalai. 6 R. 225 
6 Ind Jur. 369: 3 Ind. Dec. (n\ s) 6 o 3 . relied on. 

Under Hindu Law the ordinary gains of 'cicnee 
are divisible when such science has boon imparled 
at the family expense and acquired while receiving 
a family maintenance; but it is otherwise when 
the s-fence has bee.-i iinp r cd at the exj e *e of 
persons v.Lo arc not members of the a:qui;crs 
family. 

By'the "gains of science" is meant the special 
training for a particular profession which is the 
immediate source of the gains, and not the general 
elementary training which is the stepping stone 
to the acquisition of al* science. 

There is no authority iu the Mitakshara for the 
contention that acquisitions made personally 
and without the aid of joint funds by a mem hr r 
of a joint family, who received an ordinary educa¬ 
tion suitable to his position as a member of the 
family to which be belonged, should in law be 
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regarded ns partible and not as bis self-acquired 
pr«.f erty. 

Moharant Ramrahhiomal v. Rrtraehand Pam- 
rahhimnal, 41 Ind Cns. 260: 43 C. 666: 22 C. W. 
N 177 : 1 F I- W 107: 31 M T, J 327: 7 L- W 

361; 21 M. L T 21S: 16 A L. J 2°?; 27 C. T„ J. 

34 s: 20 Pom. 1 . R 566: (1018) M. \V v. 597; 12 

S. T. I? 116 .| r , T A it (V C) roped on. L 

UtTam DEVr v. Dr N *A N.\Tii, (19:3) A. T R. fL.) 
359 774 

- Joint family — Presumption — Separation — 

Presumption, whether exist* a* to date of separation 
— Partition, proof of — Cesser ot eommensalify. 
There is und u’ tedly a presumption that every 
Hindu family is joint. B. t it the family is no 
longer joint, there is no presumption as to the 
date on which separaton was effected. 

A ’aeashar Bakh*h Singh v. Ganesha, -6 Ind. 
Cas. 306: 23 O C 1:7 O. L J. 48: 2 U. P. I. R. 

(P. C.) 3^1 38 M. L J. 421; i l A. L. V 512: 22 
Bom. L. R. 506: 28 M. T-. T. s; >2 A' 168: 13 L. W. 
622: 47 I. A. 57 (P. C ) distinguished. 

Cesser of romniensalitv is ati element which 
may properly be considered J n determining the 
question whether the e has been a partition of 
joint family property. 

Ganesh Dutt Thakor v. Jewarli Thahcorain, 
j C. 26 142; M. L T- 8: it I. A. 10: 8 C. W N. 

146; 8 Sar PC.]' 57s 6 Bom I, R 1 <V C.l, 

followed. 0 DmuxTAtKiiA-^ v- Ram I.»r. Kai.W\p, 
10O. L. J. 412 2£7 

- Presumption — Separation , proof 

of—Receiver veccssaiy renditions fer — Effect of 
re-union — Members, whether bound by act of 
manager—Property acquired during separation, 
whether becomes joint ‘after rr-unicn. 

The natural presumption of the Hindu T aw is 
in favour of a family being joint and the bur en 
of proving separat : on lies on the party alleging ?t. 

For a re-union two things arc essential * fi'stly 
that one can re-unite with his father, brother 
or paternal uncle : and, secondly that th« re¬ 
union must take place after separation, so 11 at 
the parties seeking to re-unite must h ave sc par at< d 
before the re-union. 

Basanta Kumar Si*gha v. foe'vdra hath 
Singha. 33 C. 371; 3 C. L. J. 98; 10 C. W. N. 236, 
followed. 

To constitute a valid re-unmn the parties 
should not only live in one mess and in one 
place and like one family, but they should again 
joint each other’s share of the property and 
remain in possession. 

The effect of a re-union is to place the united 
co-parccncrs in the same position as they would 
have been in. had no partition taken place and V c 
prope ty of the united members stands on exactly 
the same footing as that of members who have 
always been undivided so that, upon the death 
of any one of the re-united members, his share 
will pass by survivor c hip to the remaining members 
and will not get into the hands of anv undivided 
member so long as thcic arc undivided members 
In existence. 

All members of a joint Hindu family, whether 
minor or adult, are bound by the act of the manager 
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or karta of the family unless they prove that 
the karta entered into transactions which were 
prejud cial to their interests and not for their 
benefit. 

A property acquired during the separation by 
a member of the family will be presumed, after the 
re-union, to have been acquired out of the funds of 
the joint estate and the re-united members will 
be entitled to a share in it. 

Prankishen Paul Chowdvy v. Motkooramohun 
Paul Chowdvy , io M. I. A. 403:5 W. R. P. C. n; 1 
Suth. P. C J. 609; 2 Sar. P. C. J. 164: 19 E. R 
1025, followed. 

In a suit for partition it appeared that there 
had been a separation but subsequently the 
plaintiff and defendant, two brothers, had entered 
into an agreement whereby they had agreed to 
live together and to hold the property in certain 
specified shares : 

Held, that there was no re-union in the sense 
that the two brothers became co-parceners of a 
joint Mitakshara family. Tat NenHa Ojha v. 

Parbhtt Dutt Ojha 608 

- Legal necessity — Proof, nature of. 

In the case of a mortgage by a Hindu charging 
the family property, where the question of legal 
necessity arises it is not sufficient only to prove the 
occasion upon which the money was borrowed 
but also that there was real necessity to borrow 
money at that time and evidence ought to be 
give 1 to show that the borrower had not 
sufficient funds for the purpose just then, fat 
AJTi Chaudhuri v. Janak Lai* CiiaudHupi, 

(1923) Pat. 332 84 6 

. . Pccllals in a deed, value of — 

Onus on creditor. 

The creditor of a member of a joint Hindu 
family must prove facts which embody the re¬ 
presentations of the alleged needs of the family 
estate and the motives influencing the immediate 
loan. This onus is not discharged ly merely 
reiving on the recitals contained in a deed. A 
recital is not a substitute for evidence of the 
facts which a creditor must prove. 

Sahu Ram Chandra v. Dhup Singh, 39 Ind. 
Cas. 280; 44 I. A. 126: 21 C. W. N. 698; 1 P. L. 
W. 557; 15 A. L. J. 4371 *9 Bom. L. R. 498; 26 
C. L. J. 1; 33 M. L. J. 14: (* 917 ) M - W. N. 439; 
22 M. L. T. 22; 6 L. W. 213; 39 A. 437 (P. C.); 
Iiunoomanpersaud Panday v. Babooee Munrtj 
Koonweree, 6 M. I. A. 393 at p. 420; 18W. R. 8i«; 
Sevcstre 253*1; 2 Suth. P. C. J. 29; 1 Sar. P. C. 
J. 552; 19 E. R. 147 (P- C.): Br '1 Lal v - T *dz 
Kunuar, 23 Ind. Cas. 715: 36 A. 187; 26 M. L. 

1. 442; 18 C. W. N. 649; (1914) M * W. N. 405; 
12 A. L. J. 4 ° 5 : 15 M. L. T. 395: *6 Bom. L. 
R. 352: 1 L. W.794 19C. L. J. 479 (P. C.), and. 
Nanda Lal v. Jagat Kishore Acharjya, 
36 Ind. Cas. 420; 44 C. 186 at p. 196; 20 

M. L. T. 335 ; 3 i M. L. J. 563; (i9iC) 2 M. W. N. 

3^6; 4 L. W. 458; 18 Bom. L. R. 868; 14 A. L. J. 
1103; 2\ < . L. J. 487! 1 P* L. W. 1; 21 C. \V. 

N. 225; 10 Bur. L. T. 177; 43 I. A * 2 -19 (P- C.), rc- 

ftred to and relied upon. 0 Ram NaTh v. Ram 
Harakh, io O. L. J. 245:90. & A. L* R. 8^7; 
(1934) A. I* Rj (O.) 49 770 


•- Minor —De facto guardian, powers of 

—Default by guardian de jure— De facto 
guardian, position of. 

Hindu Law fully recognizes a de facto guardian 
and an alienation made by him. if made in the 
interests of the minor, has exactly the same legal 
effect as that made by a de jure guardian. 

When a de jure guardian has neglected to 
perform his duties, ct has shown oprthv or host Pi¬ 
ty as regards the interests of the miuor, the 
position of a de facto guardian in this respect 
becomes materially stronger. Fesh Sunp.ar SjnCH 
v. RaGhbir Singh • 304 

-- *— Froperty inherited through materna 

grandfather, notur* of. 

Property inherited by a Hindu through his 
maternal grandfather is obstructed heritage and 
is hi? self-acquired property, and hl« male issue 
do not take nnyintercst in it by birth. L Petttt.t 
V. Debi Prashap, (19 ’->) A. I. R (I ..1 57s 449 

-Pajbar*sis — TVidn‘», rr-ninrriap» of — 

Forfeiture of estate — Custom — H*ndu Widow's 
Re-marria?e Act (XV c/’Tflsfil.s 2. 

Rjjbansis are governed by the ordinary Hindu 
Law. 

Ram Das v. Chandra Dacsia, 20 C. 409; ro Ind. 
Dec. (n. a.) 277. followed. 

A Rajbansj widow on re-marrirgr forfeits her 
former husband's estate, even though there <« 
a custom of re-marriage iu her caste. C 
SwTaBa Bewa v BtTnASWxrl Da?t, 50 C. 72"; c*r 
C. W. N. 669- (ro2«) A. T. R. (C.> O q ’ 31 

-Fadhus— Inheritance, rules of—-Property 

acquired by Sndhu. whether wnkf. 

A person on being initiated into n fraternity 
of Sadhus severs h?s connection with all his natural 
relations and kinsmen and becomes not only 
a disciple but also the spiritual son of his guru. 
Thus all other disciples of his guru become his 
religious brothers ami the guru’s euru jc his grand- 
fa f,, rnn l Mi? J i cjolesof »h- |rttera r c his nudes 
and inheritance is governed by the religions re¬ 
lationship thus established. 

Secular property, even if acquired by a Sadhu, 
docs not change its character unless dedicated 
for a special purpose, religions or charitable. 
LKishan Das*/. Lachhman Singh, (1923I A. L F; 
(L.) 544 ; 5 L. L. J. 35 r 94 

•- Widow — Power of alienation — Legal 

necessity—Contribution towards expenses o/'Sradh 
of near relation of husband. 

A contribution by a Hindu widow towards the 
expenses of the sradh of a near relation of her 
husband half of whose property was in her 
possession, her obligation to contribute half the 
expenses beine admitted by one of the next 
reversioners constitutes a legal necessity. Fat 
RamSuntfR KuEr v. SaTruhan Pr/S/p 
Chaudhuri 846 

———- Surrender, constituents of. 

In order that a surrender by a Hindu widow 
of her widow's estate,' inherited from the last 
male owner, may be effective and valid, there 
must be a' total ^surrender of that estate/JTand 
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the arrangement between the widow and the 
reversionary heir should not be such as can 
be describe a as a device to partition tue estate 
between the widow and the reversionary heir. 
C J ARI LAl, PaL^* i-AI. BEUarI HaZKA, (iy 2 3) 

I. R (C.) 499 , .. 65i6 

_ Will — Properly dedicated. to religious 

usage—Appointment of testator's widow 

as saeoaii— Power to appoint successor — Person 
born ajter testator's death, whether can be appointed. 
Property cannot be made inheiitable otherwise 
than a.-> the law allows but there may be exceptional 
cases in winch Hindu Law sanctions a departure 
from the rule that the donee must be in existence. 

Sreemulty Soorjeemoney D^ssec v. Denobundoo 
Mullich, o AI. 1 . A. 520 at p. 555; 1 Iud. Jur. (N. S.) 
37, 4 \V. R. P. C. 114; 1 Boui Rep. 226; 1 Sutli. 

P. C. J. 291; 1 Sar. P- G. J. 5 « 3 i *9 L. R - J 9 8 

aud Jotenarontohun Tagore v. Ganendromohun 
Tagore, 1 . A. Sup.Vol. 47; 18 W. R. 3391 9 B. L. 
R.377; 2 Suth. p. C. J. 092; 3 Sar. P. C. J. 82 
P. C.j. followed. 

A trusteeship with power to appoint a suc¬ 
cessor is well k i.own to aud recognised by Hindu 

Law. , . , 

A Hindu made a Will according to which alter 

leaving certain properties to his daughter he 
made provision for the perlormauce ol ms sradh 
and uedicated certain properties to religious 
uses. He appointed his wile his executrix and 
SheOait and ga/e her power to appoint her suc¬ 
cessor. due widow ot the testator leit a \v ill 
by wuich sue appointed a great-nephew of her 
deceased uusbanu, born alter his death, as she - 
bait. Pne ueirs ol the testator brought a suit tor 

the construction of his W ill : 

Held, mat the power given to the widow was 
not badly exercised and the appointment by the 
widow ol a successor to heiseu was not inconsist¬ 
ent with Hindu Law tue fact that the successor 
so appointed was uot alive at the timed the death 
or UC testator would not rnukc tne appointment 
invalid, d AJLAXHURA NaTH AluKUEKJfcE v. LaKHI 
iMARAlN OaNGueV, 3 ° G, 4 2 ^; (* 9 2 i) A. d. R. £..) 
Oo 

Hindu Widow's Re-marriage Act XV oi 1*66. See 

ill-NO U JUAW „ , . 

Xnam ivUies —Deshmuki Xnam tn cash—Agrees 
mom 10 accept lesser amount, whether binding on 

An agreement by a person entitled to receive 
a share in a Ueshmimhi Lawujnia to accept a 
smaller share cannot bind his heirs and successors 
as ne ha* no power to affect their interest. 

Jirishnaj 1 v. Manwar Ah, 6 Iud Cas. 821; 6 N. 
L. R. 7*1. AmanAlt v. lmambi , 22 Iud. Cas. 89; 9 
N. L- R-I88, distinguished. 

A veshmutihi cash xnam does not fail under 
tore Vi 121 so as to be governed by rule V (2) ot 
the xnam Rules. All tne same, tne grantis a per¬ 
petual uereditary grant tor tne maintenance of 
tue uiguity ol tue members ol the family and each 
person cnuiled lor the time being to a share 
Uierein mint he held to be huld.ng that share tor 
his me only. N SHaNKa^RA^ v, RbuSHaekaO, 
^923) A, i, R, (N.) 3*9 *** 


Income Tax Aot iVII ol 1018), s. 51 —Revenue 

Authority, duty of—Refusal to state case—High 
Court, whether can compel reference. 

When a capacity or power is given to a public 
auluority, tncre may be circumstances winch 
couple the power with a duty to exercise it. 

Under section 51 of the income Tax Act, 
the Chief Revenue Authority is bound to 
state a case for the opinion ot the High Court 
on the application ot the assessee. In case the 
Revenue Authority improperly refuses to state 
a case, the High Court can compel it to do so. 

Chief Commissioner of Income Tax, Madias 
v. Northern Ananlapur Gold Mines, Limited, 04 
Ind. Cas. 682; 44 M. 718; 14 L W. iotf; (1921) M. 
W. N. 502; 41 M. L. J- 177 . overruled, p. c. 

Adcock, Ashdown & Co. v • Chief revenue 
Authority of BombaV, 21 A. L. J. 089; 25 
Bom.!.#. R. 920. (1923) A. JR. (B. C.) 138. (* 9 *>) 
M. W. N. 357; 33 M. L. T. .6;; 45 ^ 1 . L. J. 5 ‘JG 
47 B. 742; 18 L. W. 918 

Income Tax Act (XI of 1922). s. 10 (2) (iiij — 

"Allowance,” what ts — Lafital put into /inn 
by certain partners —Sumputa as interest, whether 
allowance —“ Registered firm,” meaning oj— 

Application for registration filed bejona time cut 

bnor to assessment, eJJ.ci oj . 

A sum paid as iuteicst to partners for capi¬ 
tal put into a firm represents merely an assign¬ 
ment of a part ot the net profits ior the year in 
favour of partners who are regarded as entitled 
to such assignment by reason 01 special advances 
of capital made by them in the course ol the year 
aud is not an ‘•allowance'’ admissible under 
section 10 (2) («n) ol the Income-lax Act. 

When a firm does not apply for registration 
as presciibed by statutory iu,es prior to the last 
day by which its return of income lor tne year 
is due it cannot be held to be a registered lirrn 
for the year in question by filing the appli¬ 
cation prior to the assessment. 

The mere blunder ot an Income-lax OlLccr 
cannot make a lirm a “registered him" lor 
the purposes of assessment during a certain 
financial year, if they are uot such within the 
meaning of the definition. A ^AlLA 
HardEO Das CoTTO.n- Spin king Muj.s In iho 
matier of, 21 A. L J • 7 ° 3 ; (I 9 - 4 )A* I * RdA.;ij, 

Indian Soldiers (Litigation) Act (IX of 1918), 

g — botcher, decree against—Application 

Jor review—Application to sit asia3 uecr<e— 
Soldier sitting under War con^i.ioi.s— 
Admission oj app.ica,ton beyond Ume—D^re*. 
whether can be sei asiae again ct all defendants. 

It ia a sufficient groun - for admitting an appli¬ 
cation for review of Judgment hea af er 
ueriod of limitation that the applicant is ceriinea 
Ey ?he Adjutant-General to have been serving 
under War condition®, immediately after 

- a suit, left India 
in August, 1918 to servo under War conditions, 
and “turned at the end of October. iv{ 9 . ifeau- 
^hUe, the suit had be u opposed of adversely 
to him m July, 191 v. Immediately after hjs 
return. made ®n application under section 19 
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oi the Indian Soldiers (Litigation) Act and also 
for a review of the ccr^e pass d in his absenc : 

H l<t, that unde the circumstances of the 
case, the Court could set aside the decree either 
uude the latter part of section io of the Act or 
u ider its general powers of review containe t O. 
XLVH, r. i of the Civil P r 'cedure Code. 

Where a soldier who has been serving under 
War conditions applies to have a decre.- or order 
passed against him set aside, if the decree or order 
is of such a nature that it c.nnot be set aside 
as against such a soldi r only, it may e set asije 
as against all or any of the par.ies agaius. whom 
it is rn.de. J H ii.\i.\n.vTr Devi ?. Pr. v n Krishna 
BaxE.<[EE, 27 C. W.N 193 £83 

-s. 11. n.ea.ing and applicability of — 

Plaint.ff who t.as cease.l to be Indian Soldier, 
whether can take advantage oj provision — 
Intention 0/ Legislature—Interpretation of 
Statute i. 

If the language of a Statute is clear and un¬ 
ambiguous the Court must give effect to it and 
has uo right t • extend its operation in order 
to cirryout the real or supposed iuteuiion of 
the Legis.ature. 

i'iie legislature in enacting the Indian Soldiers 
Litigation Act iutended to provide lor liie 
special protection iu re pect of civil and revenue 
litigation of Indian soldiers serviisg under War 
conditions and contemplated mat a person’s 
rigat to have recourse to a Court of Law sUould 
notoe adversely affected by reason oi his serving 
as a soldier unner War munitions, it was 
consequently provided that tile periad of such 
service should be excluded from the period of 
lijiitatiou prescribed for the suit, appeal or 
application which he might bring before a Court 
or Law and it was imeuued that tile period of 
limitation should not run against him daring 
the time he was serving unner War conditions. 

Tue language of secdm 11 of the Indian {Soldiers 
Litigation Act, however, embraces only t^ose cases 
in wmch the plaintiff is an Indian {soldier at ..he 
time of tue institution of the suit, and tae mere 
fact that he was a soldier lor some time during the 
period ot limitation prescriQcd lor the suit does 
not benefit mm ii he ..as ceased to be a soldier 
on the date of the institution of the suit. L 
PiaRa Singh v. Muea Mae (1923) A. I. R, (L) 
655 ; 4 ^ 3 2 3 ; 5 L. L. J. 551 9.6 

Injunction, nature of — Injunction, when can be 
, claimed. 

An injunction is a discretionary relief and 
cannot be obtaiued by a plaintiff out of possession, 
when he does not ask lor possession against deiend- 
ants who are actually iu possession. 

Mir Husain Bux v. i\ando, 32 lud. Cas. 689; 

9 S. L. R. 174 and Rathnasubapatht Pillai v. 
Hamas amt Aiyar, 5 ind. Cas. 030, 33 M. 432; 20 
M. L. J. 301; (iyio) M. W. N. 112; / M. L. T. 
3x1, reued on. 6 ManohardaS v . Ramdas, (1923) 
A. 1. K. qSj 17 643 

-- to restrain arbitration—Award hied 

in Cou t, effect of. 


A11 injunction cannot be granted where the 
thing sougnt to be prevented hus been done acd 
cannot be undone. Fur instance, ail injunction 
cannot be granted restraining the opposite party 
from proceeding w th an arbitration, where L is 
found that tne arbitration proceedings uave 
already been held, and an award has been made 
uud med in Court. In such a case the Court is 
entitled to take into consideration events which 
have happened pending tne suit or appeal. L 
iviR.vi or* n a kain jj a s j a ini lae of le^hi v. 
Firm of J ai NakaLn-Lajn Lae of DeeHI, (1923) 
A. i.K. (u) LloL-h. J.2iu 7 o 0 

In pan aeheto melior esfc conditio pojsideutis, 

appuca w *n.y oi. S.e conthaCi* ACr, ss. 10, 23 

Wl 

Interest Act (XXXII of 183 a)—Interest, whether 
a.towuble wunoui notice uj demand or agreement. 

In tne absence oi an express agreement to pay 
interest, or a written demand or notice that 
interest would be caarged under the provisions 
oi the interest Act, a claim as to interest cannot 
be entertained. 

haulji & Co. v. McDonald, 55 P. R 1901, 
Fiiiingnam v. Captain C. 1 . Dunn, 20 lud. k«s. 
194, b if. k. 1914; 20b P. L. R. 1913; 235 P. W, K. 
1913, followed, it Des RaJ Sawhuny y. Fray's 
Mo 1 Ok Works, (1923) A. I; R. 302 64 

Interpretation of documents— Ambiguous docu - 

HiCti 

It is a well-known rule of iaterpretation that in a 
case where there io auy ambiguity in tue t. 11ns 01 a 
d^wtunem, tneie is no saier guide to coble to a iiuc 
Cone*usiou than to see no v me parties uaVe acted 
under taac document. O A^iAhUaS y. Run War 

Seek Bahadur Singh, 9 d & a. L. R. 815 867 

Interpretation of Statutes— Rule of interpretation. 

ici Uiujuta, J .—xu construing the woids ol a 
Statute, jecourre to other {statutes is not legitimate 
when they are not in pa* » materia with tne {statute 
under interpretation and it io unnecessary when 
tuc p/ima jacu interpretation of the words is con* 
fiistcut witn the eiicnnislances and object of the 
provision. hi PamLiImarRI Gnamma v . K.LXU 
REodi Krishna ReddL 45 M. L- J • 263; 40 M. 
7 S ->1 (* 9 - 3 ) M. W. M. 403 369 

Joint trial, objection lo, when should be taken. 

An oojectiou to the joint trial of accused 
persons o ugbt to be taken ut the beginning of tne 
trial, or, u i least, at an early stage thereof. Such 
an objection taken after tne witnesses on both 
bides nave been examined and wneu the case is 
being argued, cannot be enter tamed. I at 
Am j ad Auiy. Rmperor, 5 p. L.'i. i*y, 2 P. L. R. 

79 v^r23 Cr. l. J. 35 728 

Jurisdiction, civil or revenue — Suit for share 
1 n occupancy tenure, nature of—Cwil Court, who * 
t/ier can tune cognisance. 

A suit to estabiisn the plaintiff 's right to a share 
ia a~* occu^uucy tenure is co 0 ni2able by a Civil. 
Court. JU »3 aNXA tilNGU v. VIK toiNGli, 4 L. I 95 i 
(19^3; A. I. R. tL-1 jbo; 6 L L. J. 47 . 300 

- oj Courts—Exclusion of jurisdiction 

—Consent oj parties. 
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An agreement between the litigants to ha^e the 
suit tried in a particular Court to tlie exclusion of 
other courts which may also lawfully entertain 
the same, is unenforceable. 

Prosunno Chunder Bose v. Prosunno Chunder 

r A , R - 343. and Barhat-unnissa Be gam 
v. Mahboob Ah Mian. 52 Ind. Cas. 6S 4 at p. 68s- 

dl^ulLV 6811 u ' p - L - R < A -)^4 2 A.70; 

Litigants can no more by agreement inier se 
divest a Court of its inherent jurisdiction over the 
Subject-matter of a suit than they can confer 
jurisdiction upon it by consent where it has 

T“r e 'p Prasad „ K. R.Khosai.a, (1023) 

A. i. k (L-) .j2 5 ; 5 L. L. J. 300 590 


not disclosing causa of 


—-- Plaint 

action. 

Unless a plaint diseases a cau.se of action there 
can be no juri.'d ctiou. L Ja'Vahau Sixcir v. N. 
D. SaSSOn axd Co., Karachi, (1923) A I R. (L.) 
290 

Land Acquisition Act (I of 1894). s. 18- 
Acquisition oj land tn postession of tenant — No 
reference by landlord—Reference at instance to 
tenant—Separate sum awarded — Landlord, right 
of. 

Where a landlord is satisfied with the sum 
awarded to him by the Collector for land 
acquired in the occupation of a tenant and does 
not ask for a reference under section 18 of the 
Land Acquisition Act. he cannot deprive the 
tenant of any additional sum which the latter 
is able to obtain from the Land Acquisition 
Judge under a reference made at his instance 
alone C Sasi KanTa AchaRYYa v. Abdur 
Rahman* 38 C. L. J. 265; (1924^. I. R.(C.) 158 2 C 3 

Landlord and tenant — Adverse possession — Non- 
p payment of rent~ % 

The mere non-payment of rent or discontinu¬ 
ance of payment of rent does not by itself create 
adverse possession. So long as the relationship 
•f landlord and tenant exists, the tenant cannot 
aaquire an adverse title as against his landlord. 

Bykant Nath Shaha v. Rajendra Narain Rai 
12^.333:6 Ind. Dec. (.v. s.) 227, Ram Narain 
Singh v. Mina Koery, 25C.4'); ind. Dec. (n. s.) 
32 and Prosonna Kumar Mukherjee v. Sri hunt 
Raut, 16 Ind. Cas. 363; 40 C. 173; 1 6 C. L. J. 202; 

17 C. W. N. 137, relied on. 

One who eaters as tenant is not. merely because 
ol that fact, precluded from subsequently holding 

adversely to nis landlord. But to enable him to 
do so, it is necessary for him to renounce the 
idea of holding as tenant and to set up and 
assert an exclusive right in himself. It is further 
essential that the landlord should have actual 
notice of the tenant's claim, or that the tenant’s 
acts of ownership should be of such an open 
notorious and hostile character that the landlord 
must have known of it. Such conduct on the 
part of the tenant necessarily furnishes the land¬ 
lord with the legal right to enter and re-possess 
himself of the premises. Hence an adverse pos¬ 
session by the tenant cannot be predicated from 
the fact of non-payment of rent or dis- 
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continuance of payment of rent, unless in coune 
tion therewith the landlord has been appr.s 
that the tenant claims tit’c in himself. Wh-, 
the tenant thus disclaims the title of the landlord 
claims title in himself, and the landlord ha* 
notice of that fact, it has the effect of an ouster 
and disseisin, even though this has happened 
uruig the continuance of the terra of the tenancy, 
l ue theory on which adverse possess on becomes a 
perfect title is that the true owner has, by his own 
fault, faded to assert his right against the hostile 
Holder. Consequently, where possession is original- 
ly taken and beld under the true owner, a clear 
an< l continued disclaimer acd disavowal 
ot title, and an assertion of an adverse right 
brought home to the true owner, are indispen- 
sable before any foundation can be laid for tli* 
operation of the Statute of Limitations. 

A possession commencing under the authority 
of or in subordination to the true title does not 
become transformed into a hostile one by a mere 
change in mental attitude It must be shown 
that the true owner had knowledge of the adverse- 
holding, or it must be so opeu and notorious 
as to raise a presumption of notice to him. C 
Giris Chandra Gaxcopadhyay y. Krishna Dl: 
N a o, 38 C. L. J. 2O6; (19*4) A. I. R. (C.) 168 325 


Long possession and uniform pay¬ 
ment of rent whether creates permanent tenancy 
-Ejectment—Tender or delivery of notice 
to headman of family, whether sufficient service 
— Transfer of Property Actl J V of 1882), roG. 
Long possession and uniform payment of rent 
are not by themselves sufficient to justify the find¬ 
ing that the tenancy was permanent from its 
inception. 

When there is a tender or delivery of the 
notice of ejectment to the head member of the 
family, there is sufficient service notwithstanding 
that there is no proof of prior tender or delivery to 
each of the joint tenants personally, q Kkoak 
Natii Sadiiukhan y. Madhu Sudan DaS, 37 C. L. 
J- 478; (1923) A. I. R. (C.) 682 105 

- Occupancy tenancy—Trees standing on 

tenancy — Tenant, rights of. 

An occupancy tenant acquires no truisferable 
rights in trees standing on the occupancy tenancy, 
even though the trees were planted by hi ms ell’ 
with the consent of the landlord. 

Daya Kishen v. Mohimmad WaHr Ahmad 30 
Ind. Cas. 565: 13 A. L. J. 833, relied on. 

Muhammad Ismail Khan v. Mithu Lai, 17 Ind. 
Cas. 656; 11 A. L- J. 649, Habibullah v. Kalyan 
D 1 Si 25 Ind. Cas. 169: 12 A. L- J 1080 and Muham¬ 
mad Yasin v. Haiti Bahhsh, 16 Ind. Cas. 455; 34 
A. 545; 10 A. L. J. 73 , distinguished. A Audi t. 

RauF v. RaJv Muhammad Siiaii, (1923) A. 1. R.* 
(A.) 3 40 656 

- —Suit for arrears of rent — Kabuliyat 

admitted by tenant — Decree. 

P aintiff sued to recover arrears of rent in res¬ 
pect of certain lauds alleged to have been settled 

with the defendant, who had executed a kabuliyat 
in favour of the plaintiff and had obtained pos¬ 
session of the lands 1 
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Held, that inasmuch as the execution of the 
document regulating the rights of the parties 
was established, the plaintiff was entitled to 
recover the arrears claimed. C Pra^haT Chandra 
C ii^irERji a. Bijoy CiiaKd MaiiaTap, 5 ® C. 5721 
(1924) A. I. R. (C.) 84 

_ Tenant at fixed rent—Permanent 

tenancy—Excavations by tenant—Suit for dam¬ 
ages by landlord—Injunction. 

There is nothing in the law which prevents 
tenants having permanent heritable rights a 
a fixed rent from using the laud of tlic 
tenancy in any manner they think fit so long as 
there is no risk to the right of the landlord to re- 
cove the rent payable and, unless there are 
any reservations, the landlord has no right 
in the case of such tenures other than the rigli 

lo receive the stipulated rent. 

A tenant holding permanently at a fixed rent 

made excavations on the lands of the te, VJ«cy 
for the purpose of making bricks. Ihelandlo 

brought a suit for damages and injunction. 

Held, that , in the absence of evidence that the 
excavations were such as would be dctrunental 
t 0 the right of the landlord to recover the relit 

payable, the landlord's claim w.tl. respect to 
damages or injunction was not susta liable. 

Anund Coomar Mookcrjee v. Bissonath Bancrje t 
I7 W R .116 and Girish Chandra Chanda 

V Si risk Chandra Das, 9 C. W. N. 255. dis¬ 
tinguished. C Baraoa FraSad 
B HU pen ora Nath MukhErJER. C. 694. U 9 * 4 ) 

A. I R (C.) 56 

__ Tenant's house falling down —Test for 

determining whether site reverts to land ord 

Abandonment, wha' ts. . the 

The test for determining whether, when u 
house of a tenant falls down, the site reverts 
to the laudlord, is whether the tenant has abandon 
ed the Premises. The mere fact that he has not 
repaired the premises for a considerable time is 
n f proof of abandonment. A MaiiadEo v- Ram 
BhaROSH, (1923) A. I. R- (A ) 3°5 
__ Village shop-keeper —Kaclicha shop 

f'mile‘ g shU P W £ who K purchase d a site 

A UdaR v- Gui.ah Rai 813 

Discipline jM- 

A 0 r;aafnractitioner who instigates people not 

taxes to the Government and to eschew the 

t0 * Hw Courts of the land is not. so long as 
established touru 01 « preac h those views. 

."flTotnon to k nbusW with a part of the 
^dmlrSTSation of ju.tice in the Courts and h^ 
conduct is such as calls upon the High Court in 


[1923 

Legal Practitioners Act—coneld. 

the exercise of its disciplinary powers to take 
action against him under section 13 I*egal 

Practitioners Act. 

Per Coutts Trotter, /.—The last thing the 
Courts should consider themselves concerned with 
in tfie ordinary way is what the political opinions 
of anybody are, whether they are members ol 
the legal or any other profession. But while 
the Courts v/ill always uphold the liberty of the 
subject in thought or speech, a Pleader who 
comes to ask for the issue or renewal of a 
sanad , is applying to be treated as a part of 
the machinery for the maintenance of law ana 
order in the body politic and- to take an active 
pait in administering for the other objects of the 
Crown the benefits that may be supposed to 
result from the upkeep ot law and order. It is 
intolerable and illogical that a man should seek 
t„ be put in that position while at the tame 
time lie is saving that law and order should be 
disobeyed, that taxes are not to be paid ana 
that public offices are to b abandoned in ord<J 
to naralvsc the very life of the body politic. M 

Jos Yu 1. A RamCiianDra RaO In the ma ^ (r °f> 
.9,3) M. " • N. 7 0«; 18 L. W. 689; 45 M I, j. 
68,; (1924) A. t.R. (M.) 129; 25 Cr. L. J.65 977 


13 (!) 14 —Jurisdiction of Subor 

Judge to order enquiry-Pleader asking 
Bench Clerk before judgment is />ro»ouMe«d 
to what is the trend of judgment—Professional 

A *Subordinate Judge is quite competent, under 
section 14 of the Legal Practitioners Act, to order 
an enquiry into the facts and circumstances of a 
case whether it comes under clause (6) or whether 
it comes under clause (J) of section 13 of the Act 
No Pleader, standing, as he does in a ^uaary 
position towards the Court, is entitled either out 

of motives of curiosity or still less out of other 
less excusable motives to endeavour to find out 
before judgment is delivered or when the judg¬ 
ment is written or partly written what in fact 
is the effect of it. Such conduct although in 
some cases it may be innocent enough, in other 

cases may 

amounts to professional misconduct. Fat In AM 
matier o/NarEndRA Nath Roy (1923) 1 at. 329, 
(r 92.0 A. I. R. (Pat.) 131; 25 Cr. L. J. 40 7 ™ 

_ s 36 — Touts, publication of list of— 

Fourth Presidency Magistrate 
Inasmuch as the Court of a Fourth^ Presi¬ 
dency Magistrate is subordinate to that of 
the Presidency Magistrate, the presiding offi 
of that Court has no jurisdiction to publish 
a list of touts applicable to Courts, other than 
his own, which are not subordinate to his 
Court. C JaGaT Chandra Chose v. EmpKR . 
(192 3) A. I. R- (C.) 4 8 4 ; 25 CR. L. J. 34 7ajs 

Legal representative — Wife impleaded as legal 

representative of deceased husband in a 
maintenance—Subsequent suit tn personal capacity. 
It is not open to a person who is added asalegal 
representative of a deceased judgment-debtor, 
to raise any defences personal to himself- or her 

self. 
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In a suit for maintenance a charge for mainten¬ 
ance was declared against certain properties of 
the judgment-debtor. Some of these items were, 
however, the stridhanam properties of his wife. 
Pending appeal, the judgment-debtor died and his 
wife was brought on the record as his legal re¬ 
presentative. In a subsequent suit for enhanced 
maintenance : 

Held, it was open to the wife or her re¬ 
presentative-in-interest to plead that the charge 
in the prior suit against her properties was not 
binding on her and her personal estate. M 
Guxxan Akkamma v. XuxE YknkaTaPatiii 623 

Lessor and lessee — Holding over — Damages. 

A lessee who holds over contrary to the terms 
of his lease, is liable to the lessor for damages 
for the full term during which he has held over. 
L Sahib DaYaL v. DjiaxPaT r a t, (192^) A. I. R. 
(L.) 281 ' 490 

Letters Patent (Mad.), cl. 15 — Refusal to alter 
terms of sal* proclamation—Refusal to extend time 
of Court Sale — Order, whether " judgment" and 
appealable. 

An order by a Single Judge on the Original 
Side of the Madras High Court refusing to alter 
the terms of a sale proclamation by raising the 
upset price and dividing the property into lots 
is purely one of discretion and of merely inter¬ 
locutory nature. It is not a "judgment” within 
the meaning of clause 15 of the Letters Patent 
and is not appeal able. 

An order refusing to postpone a Court sale 
or to extend the time allowed to raise money by 
mortgage or private sale of the properties which 
are the subject of Court sale is also interlocutory 
and is not appealable. 

Tuljaram Row v. Alagappa Chettiar , 8 Ind. 
Cos. 340; 55 M. 1 (1910) M- W. N. 697 ; 8 M. I,. 
T. 453; 2 1 M. L. J. 1, relied 011. 

Sivagami Aclii v. Subrahmania Ayyar, 27 M. 259; 
1 \ M. L. J. 57, doubted. M KaVEriiui Ammat, v. 
B. MEhTa & Sons, 18 L. W. 615; (1023) M. W. 

N. 894; 46 M. L. J. 71 901 

Letters Fatent (Pat.) — Remand by Single 
Judge of High Court for re-trial, whether 
judgment. 

Where a Single Judge of the Patua High 
Court sets aside the decision of the lower 
Appellate Court and orders a re-trial by that 
Court that decision amounts to a judgment 
within the Letters Patent and an appeal lies to 
a Division Bench therefrom. Pat AJ'fi CuaudhuRI 
v . Janak LaL Chaudhuri, (1923) Pat. 332 946 

licensor and licensee — Licensee in possession — 
Denial of title of grantor, effect of. 

A licensee in possession does not, like a tenant, 
by denying the title of the grantor of the 
license, forfeit the license and I ccome liable to 
ejectment. 

Dharam Kunwar v. Fakira, A. W. N. (1901) 157 
and Akbar Ali Khan v. Shah Muhammad, 
40 Ini. Cas. 4435 39 A. 6211 15 A. L. J. 592. 
followed. A DurGav. Babu Ram, (*923) A. I. 
R. (A.) 403 696 


Limitation— Suit for compensation for loss o J 

goods consigned by Railway — Limitation terminus 
a quo. 

The period of limitation for a suit for compen¬ 
sation for loss of goods consigned by Railway 
commences to run from the date when the loss 
is definitely ascertained or brought home. 

A Df.vi Deen & Sons Rohii.kh.\nd &: 
KuMafn Railway, ^1923) A. I. R.(A.) 34 -i 669 

Limitation Act (IX of 1908 ', s. 5 —Appeal 

filed beyond time, admission of—Negligence of 
appellant’s agent ^r of Pleader’s clerk, whether 
’sufficient caused 

Negligence of an appellant’s agent or of hi* 
Pleader’s clerk is not 'sufficient cause' within th« 
meaning of section 5 of the Limitation Act for the 
admission of an appeal filed beyond limitation. 

Budhtt v. Detvan, 2S Ind Cas. 265; 37 A 267; 
13 A. L. J. 286 and Sarat Chancier Bose v. Saras - 
w.iti Debi, 34 C. 216; 5 C. L. J. 380, relied upon. 
A MaIIYaB KuEk y. BiRiimO, 21 A. L. J.8l;; 9 
O. & A. L. R. 1017 254 

-s. 5 —Ignorance of rule of practice — 

Extension of lime. 

Ignorance of a rule of practice of which suffi¬ 
cient notice has been given is no excuse for exten¬ 
sion of time under section 5 of the Limitation Act. 
N GopaL GaxESu v WaLaBiipaS Sa-xti kikam 878 

-s. 12 — Copies applied for on day of 

judgment — Appeal — Limitation, computation of. 
The day ou which judgment is delivered must 
first be excluded in computing the period pres¬ 
cribed for filing an appeal and then the time 
requisite for obtaining the necessary copies 
must be excluded; that is to say, if copies are 
applied for on the day on which judgment is 
delivered, that day cannot be included in the 
period requisite for obtaining copies under sec¬ 
tion 12 of the-Limitation Act. L AT.\ Mi-iiamMap 
v . pin Khax 1065 

-S. 12 — Time requisite for obtaining copies 

— Decree signed long after judgment — Limitation, 
commencement of. 

Appellant applied for a copy of the decree to 
be appealed against, but he was unable to obtain 
it as no decree had been prepared and signed. 
A decree was prepared several months later, 
and the appellant then made a fresh application 
for a copy of the decree and filed the appeal after 
obtaining the copy : 

Held, that the appellant was entitled to compute 
the period of limitation for the appeal from 
the date of the siguing of the decree. 

Ram Asray Singh v. Sheonandm Singh, 35 Ind. 
Cas. 868; 1 P. L- J. 57 V, * P. L. W. 35; (1917) Pat. 
21 (F. B.), followed. 

Jyotindra Nath Sarkar v. Lodna Colliery Co., 
Limited, 62 Ind. Cas. 649; 6 P. L. J. 350; 2 P. 
L. T 36T; (1921) Pat. 177 (F. B.), distinguished. 
Pat Mohammad Moini ddix AshraFv. Mohammad 
IshaQ Ashr.vF, (1923) A.I. R. (Pat.) 529; 1 p. r<. 
R- 439 265 

-s. 14 , Sch. I, Art. 182 —Civil Procedure 

Code ( Act V of 1908), O. XXI.r. ir— Execu¬ 
tion petition—Prayer for superfluous relief, effect 
of — Petition, whether step-in-aid of execution — 
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Limitation Act— «©ntd, 


Misjoinder of causes of action in petition—Time 
spent in prosecuting petition, whether deducted. 
An incoriecttic^s or superfluity as to the reliefs 
nski d for in an application for execution of a decree 
dors not vitiate the application to such an ex- 
u nt as lo debar the decree-holder from claiming 
it to be a step in-aid of execution. 

\u application for execution of a mortgage- 
led ce was filed on the 20th February 1919 but 
that the relief asked for was not in accordance 
with the decree. An appeal to the High Court 
against that order was dismissed on the 2nd July 
1920. A second application for execution was 
filed 011 the nth May 1922. The mortgagor 
again objected by a petition dated the iGtli June 
1922. and the application was dismissed on the 
13th July. On appeal by the decree-holder to the 
It gh Court ; 

Held, (r) that the application of the 20th 
February 1919 did not offend against the pro¬ 
visions of O. XXI, r. 11 of the Civil Procedure Code 
and was a step-in-aid of execution within the 
meaning of Art. 182 of the Limitation Act; 

Amr'it Lai v« Murlidhar, 6 7 Ind. Cas, 
53S; 3 P. L. T. 422; (1922) Pat. 229; (1J22) 
A. I. R. (Pat.) 188; 1 Pat. 651, distinguished. 

(2) that the basis of the decision of the Sub¬ 
ordinate Judge and of the High Court in appeal 
was that it was not right for the Execution Court 
to entertain an application in which the legitimate 
prayer for the execution of the decree was joined 
with a prayer which the Court thought it was 
tot competent to grant and which related to 
rdief given by another decree ; 


(}) that, consequently, the defect was one in 
the nature of a misjoinder of causes of action and 
was covered by section 14 of the Limitation Act ; 

(4! that, therefore, the decree-holder was en¬ 
titled to the benefit of the time which was taken 
in prosecuting the previous execution proceeding 
from the 20th February 1919 to the 2nd July 
1920. Fat Kisnoai Mar, v. TvCnisn NarYan 
Sixgh 312 

_g, 19— Acknowledgment — 'Signing,' what 

amounts to. 

Where the usual method of a guru or 'spiritual 

leader’ in sending communications to his chelas or 
the disciples consists in superscribing the com¬ 
munications with the words ‘‘Sri SriHari Sarnam, 
and 1 ot in affixing his signatures, any com¬ 
munication drawn up in this torm and in the 
hand-writing of the gun, will be treated as 
si ned by him. although it does not bear Ins actual 
name' and auy acknowledgment of liability signed 
in this manner and in his hand-writing will be 
v ilid for purpose of saving limitation within the 
meaning of section 19 of the Limitation Act. 

Gangadharra Venkutesh v. Shidramapa 

Bala pa Desai, 18 B. 586; 9 Ind. Dec. (N. s ) 899, 
C.Hambaram Chctii v. Ramaswamx Chettiar, 
26 In 1. Cas. 9 *i; 27 M. L. J G31 .and Sadasook 
Aga/walla v. Baikanta Nath Basunia, 31 C. 1043J 
9 C. W. N. 83, relied upon. A GopaIt Das v. 

BanmaU Lai. 1004 


-s. 20, Sch. I, Art. 75—- Instalment 

bond, suit on—Default in payment of instal¬ 
ments —Terminus a quo. 

Plaint ft sued to recover money due on a bond. 
It was an instalment bond providing that the 
first instalment should he paid on the i8tb June 
1913, the second on the 19th June 1914 and the 
subsequent instalments on the 19th June of every 
year. The plaintiff alleged and the Court found 
that the first two instalments were paid but that 
the third was not paid. Plaintiff, therefore, con¬ 
tended that liis cause of action arose on the 
19th June 1915; 

Held, that section 20 of the Limitation Act 
did not apply to the case and it was open to the 
Court to find that the instalments were paid 
even though the fact of payment did not appear 
in the hand-writing of the defendant; 

(2) that the suit was governed by Art. 75 of the 
Limitation Act and the period of limitation 
began to run from the date when the default 
was made, t.e-, the 19th June 1915. Fat MundO 
Singh v. Krishna DaYai. Gir, (1924) P at - 6 7 98 

—- s. 22, Sch. I, Art. 1 W—Amendment of 

plaint, when permissible—Addition or substitu¬ 
tion of patties — Court, powers of — Partnership — 
Stranger joining member, status of—Firm, 
whether can become member — “Firm," meaning 
of—Official version of an Act, value of. 

A Court has jurisdiction to add or substitute 
parties suo motu untrammelled by the provi¬ 
sions of the Limitation Act, but it is not entitled, 
when making amendments, to effect the substi¬ 
tution or addition of parties to disregard the pro¬ 
visions of that Act. 

A firm as such is neither a person nor an entity 
and, therefore, cannot be a member of a partner¬ 
ship. The term “firm" is merely a collictive 
name for the individuals who are members of the 
partneiship. 

in considering the terms of an Act of the 
Legislature the version of the Act contained in 
the Acts printed and published by order of the 
Government, and not the version set out 
in the Gazette is the accurate and true version 
of the Act which the Legislature enacted. 
26 C. W. N. Cl,, di&sentcd from. 

Under Art 177 of the Limitation Act, 1908, as 
amended by Act XXVI of 1920, ninety days from 
the period within which an application to bring 
legal representatives on the record should be 
made is ninety days from the death of the party. 

A stronger who is jointly interested with a 
member of a partnership does not thereby become 
a partner in the partnership itself. 

In a suit by certain members of a partner¬ 
ship for a declaration that the partnership is dis¬ 
solved, and for accounts, enquiries or incidental 
reliefs, one of the defendants was sued as a firm. 
Subsequently, the plaint was allowed to be 
amended and the.full names and description of 
the partners of the alleged firm were put in j 
Held, that the amendment did not amount 
to an addition of new parties, but was an amend¬ 
ment merely .or the purpose of more dead? 
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describing the parties who were already before the 
Court, and did not, therefore, fall within sec¬ 
tion 22 of the Limitation Act. C SeodoyaE 
Khemka v. Joharmtjee Manmuix, 50 C. 549; 
(1921) A. I. R. (C.) 74 81 

• -—— s. 20 , Expl — Easement—Period of 

user necessary to establish easement — Interrup¬ 
tion—Denial of right — Cause of action. 

A mere denial of right affords a cause of action, 
and any person whose property is threatened with 
a servitude may bring a suit for a declaration 
that an easement is enjoyed on suffcrence and not 
as of right. The effect of the Explanation to sec¬ 
tion 26 of the Limitation Act is to confer an in¬ 
defeasible right of casement on any person after uu 
enjoyment of anything over nineteen years, provid¬ 
ed he waits less than one year bclorc challenging 
an interruption and the beginning of Ids enjoyment 
arose twenty years before suit. But the Explana¬ 
tion does not come into ojieration where, at the 
time of the suit, there had been no interruption. 

L Giqragh Din to GhuEam Muhammad 608 

• -Sell. I, Art. 14 — Punjab Redemption of 

Mortgages Act (II of 1913). ss. 9, 12— 
Application for redemption, dismissal of—Suit 
for redemption — Limitation. 

An application by a mortgagor to redeem 
a mortgage under the provisions of the Punjab 
Redemption of Mortgages Act was dismissed by 
the Collector on the ground that the mortgagor 
had lost his right to redeem by the cfllux of 
t me. The mortgagor then instituted a regular 
suit in the Civil Court for redempt on of the mort¬ 
gage : 

Held, that the suit was practically one under 
section 12 of the Act to set us de the order of the 
Collector and fell within the purview of Art. 
14 of Schedule I to the Limitation Act. L 
Ra m C i i a np v . Ka vra 865 

-Arts. 29 , 66, 120 — Agra Tenancy 

Act (I I of 1901), s. 142 —Suit for compensa¬ 
tion fur seizure oj crops under decree ultimately 
sei aside — Limitation—Civil Courts , jurisdiction 
of. 

A distraint effected under the Agra Tenancy 
Act is a seizure of moveable property under 
legal process. 

M. brought a suit against R. for arrears of 
reat under the Agra Tenancy Act claiming that 
the latter was his tenant iu respect of certain 
land. The Trial Court dismissed the suit but it 
was decreed by the first Appellate Court. Ri 
referred a second appeal which was decided in 
is favour, but in the meanwhile M. had levied 
rent from R. by means of the process of distraint 
provided by the Tenancy Act. Semetime after¬ 
wards,/?. brought a suit against M. claiming the 
amount of the payment levied from him by the 
latter together with interest; 

Held , (1) that assuming the suit to be cognizable 
by a Civil Court, it was governed by Art 29 of 
the Limitation Act and not by Art. 96 or Art. 
120 of the Act; 

(2) that the seizure of the crops by M. was under 
a legal process and was wrongful even though 


Limitation Act— contd. 

M. had at the time a decree of a Court in favour 
of his title; 

( 3 ) that the proper course for R. was to have 
proceeded under section 144 of the Civil Proced¬ 
ure Code; 

(4) Obiter —that the suit was not cognizable 
by a Civil Court as it was in substance a suit 
for compensation for wrongful restraint for 
which provision was made in section 142 of the 
Agra Tenancy Act. 

Article 120 ot the First Schedule to the Limi¬ 
tation Act should never be invoked if there is 
any other Article in the Schedule which upon 
reasonable interpretation of its language covers 
the particular suit with which the Court is deal ¬ 
ing, A Max SixGh r. RamX.'Tii 922 

-£ch. I. Alts. 62 . 1 ^ 3 . 12 ;— Hindu joint 

family — Separation — Joint-debt realized after 
separation—Suit for share by separated member — 
Limitation applicable — Art. 127, app icabilily of. 
A suit by a separated member of a joint Hindu 
family against the other members of the family 
to recover his share of money due on certain 
bonds which remained the joint property of the 
parties, but the money due on whidli was realised 
after separation to the exclusion of the plaintiff 
is, as to limitation, governed by Art. 62 of 
.Schedule I to the Limitation Act. 

Amina Bibi v. Najmunnissa Dili, 27 Iud. Cas 
712; 37 A. 233; 13 A. L. J. 255 and Abdul Gajfar 
v. Nnr Jahan Begum, 29 Lid. Cas. 547; a 
4341 *3 A- L. J. 086 , followed. 

Umardaraz Ali Khan v. Wilayat Ali Khan 
19 i<> 9 ; A. \\. X. (1897) 34; Q Iud. Dec. (x. s) 

nr aud Mahomed Riasat Alix. Ilasin Danu, :i 
C. 157; A. 155; 17 Ind. Jur. 4S4; 6 Sar. P. 

C. J- 3741 Rafiquc & Jackson's P. C. No. i^- 
10 Ind. Dec. (x. s.) 737 (P. C ), distinguished/ 

Art. 127 of Sch. I to the Limitation Act 
presupposes the continuation of a joint family and 
of the joint family property till the date of suit 
and an exclusion from the enjoyment of such 
joint property of one party by another. It does 
not apply to a case where a family has separated 
and divided its property prior to the suit. A 
Bhagnva x Das v. Sukhdi-o KoriE 953 

Art. 118 Sint for declaration 
that adoption invalid — Limitation, terminus a 
quo. 

1 he period of limitation for a suit fora declara¬ 
tion that an adoption by a Hindu widow is invalid 
and for a further declrration that the plaii t ffisa 
reversioner of the husband of the widow, commences 
to run, under Art. 118 of Sch. 1 to the Limitation 
Act, from the dote of the knowledge of the alleged 
adoption. A Ra»i J.ai. Ra i v. Mvrta Kt f.r 
(1023) A. I. R. (A ) 361 

--Arts. 118 , 144 — Adoption , invalid 

—Suit for possession against adoption — Limi¬ 
tation. 

Under a family arrangement among the members 
of a joint Iliudu family, the widow of a deceased 
member was given, iu lieu of maintenance, a certain 
share in a village which share was to 
revert to the family on her death unless in 
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tiic meantime she adapted, a son to her deceased 
husband. The widow got the share mutated in 
her own name as well as in that of another person 
whom she declared she had adopted. About 
eleven years after the death of the widow, the 
revcrsiuuei'S sued the alleged adoptee for pos¬ 
session. It was found that there had been no 
adoption in fact: 

Held, that the suit not being merely for a decla¬ 
ration that the defendant's adoption was invalid 
was not barred under Art. 118 of Schedule I to the 
Limitation Act, and that as it was brought within 
12 years of the death of the widow, the plaintiffs 
were entitled to succeed. A Raj»iia IVi ai\a 

Rash ik Lai., 20 A. L- J. Sri: 'I'-’-d A. T- K. 
(A ) 2 y 45 A. 1 14 


_ - — Sch I. Art. 120 - Suit for construction 

of Will — Limitation, start mg pemt—Declaratory 
<uil when maintainable — ! : u<ih.r relief—Specific 
Relief Act (I of 1877). s. 42. proviso, effect of. 

A suit for the construction of a Will is governed 
by Art. 120 of the Schedule to the Limitation Act, 
but the right to sue does not accrue from the death 
of the testator or the date of the Probate of the 
Will so long as the estate is in the hands of 
the executor and the administration had not 
been completed. The right to obtain construc¬ 
tion of the Will is a continuing right. 

Chukkun Lai Roy v. Lolil Mohan Roy, 20 C. 
006; 10 Ind. Dec. ( n . s .) 6 oq . followed. 

A suit for a declaratory decree should not he 
dismissed on the ground that it is barred by the 
proviso to section 42 of tlie Specific Relief Acl, 
unless it is quite dear that the plaintiff should seek 
furthei relief which he basfailed to daim. although 
such relief flows directly ar.d necessarily from 

the declaration sought for 

The proviso to section 42 forbids a suit lor a puie 
declaration without further relief, but it does not 
compel a plaintiff to sue for all the reliefs which 
could possibly be granted or debar him from 
obtaining a relief which be wants, unless at the 
same time he asks for a relief which he docs not 
want, C Ramkam \h Ba xik Saha v. Svam Svndar 
Ba.viK Saiia, 37 c - L- J- I 82 41 


_Art. 123 . applicability of—Suit 

against co-legatee for share .Ifestate-J.imitation. 
A suit by a legatee to recover a share of the 
estate of the deceased bequeathed to him from a 
co-legatee who is in possession of that share is 
governed by Art. 123 of Schedule I to the Lirnita- 

^°Maung Tun Tha v. M.i Thit, 38 Ind. Cas. 809; 

aa C 1791 19 Bom. Tv. R. 294; *5 A. T,. J. 9^; 3 2 
M L ?! 7.; 2i M. L. T. 97; 21 C. W N 527; 26 
C £ T. 169; 9 Tv B. R. 56; 10 Bur. L. T. 138: 44 
l’ a 4 , (P C.), Zemindar of Dhadrachalam 

& Palavancha v. Venhaiadri Apfia Rao 70 

Ind. Cas. 689: 43 M - r '* J- i'f 22 ) J r : 

W N. S 3 2 ! *6 k. W. 369; (i 9 22 ) A. I. R. (M) 
457; 46 M. 190, relied on. L Gurbakhsh Sincii 

v. bnaGWan Singh 

to -bay by instalments — Default — Limitation — 
Civil Procedure Code ( Act V of 1908), 5. 11, O. 
V J l y r. 6_Res judicata—Benamidar— Bene¬ 


ficial owner, whether affected — Pleadings — 
Limitation, ground of exemption from, not 
specified in plaint, effect of—Admission of 
Counsel on point of law, whether binding on party. 

A mortgage-deed provided for re-payfnent of 
the mortgage-money and interest by monthly 
instalments. It was also agreed that default 
in payment of each instalment should constitute 
a separate cause of action. Default having been 
made in payment of the instalments, the mort¬ 
gagee sued to recover the amount of the instal¬ 
ments and interest : 

Held, (1) that the suit was governed by Art. 
132 of Schedule I to the Limitation Act and that 
limitation in respect of each instalment began to 
run from the date of default in respect of that 
instalment; 

(2) that the mere forbearance of the mortgagee 
to sue for the recovery of the amount of the in¬ 
stalments in respect of which default had been 
made did not amount to waiver and did not stop 
limitation from running. 


In a proceeding by or against a benamidar the 
person beneficially entitled is fully affected by the 
rules of res judicata . 

Gur Narayan v. Sheo Lai Singh, 49 Ind. Cas. 
1; 46 C. 566: 17 A. L. J. 66; 36 M. L. J. 68; 9 L. 
W. 335: 23 C. W. N. 521; 1 U. P. L. R. (P. C.) 
1; 12 Bur. L. T. 122: 46 I. A. 1 (P. C.), relied on. 

When a suit, as laid in the plaint, is prima facie 
barred by limitation, the plaintiff must state in 
the plaint the ground upon which exemption from 
the Law of Limitation is claimed, and where no 
such ground is stated the plaintiff cannot be subse¬ 
quently allowed to set up and prove such a 
ground. 

An admission made by a party’s Counsel on a 
point of law is not binding on the party, and if the 
opposite party has not been prejudiced by such 
an admission, there is no provision of law to pre¬ 
vent the partv on whose behalf the admission was 
made from' taking the point in appeal. 
L Na xak C 1 r a nd v .Mu ha mm a d Khan 1048 


_£ch. I, Art. 139 —Lessor and lessee— 

Lessee holding over after expiry of lease— 
Adverse possession—Suit for ejectment — Limita¬ 
tion terminus a quo. 


Where after the expiry of the term of a lease 
the lessee holds over and pays no rent, his, 
possession is adverse to the lessor, and a suit 
tor his ejectment must be instituted within the 
period prescribed by Art. 139 oi Sch. I to the 
Limitation Act, the said period commencing to 
un from the date on which the lease expired. 

Bilas Kunwar v. Desraj Ranjit Stngh, 30 lna. 
2 as. 299; 37 A. 557; 19C. W. N. 1207; 29 M. I*. J. 
35; 2 L. W. 830; 18 M. L. T. 248* *3 A. L. J* 99 JI 
7 Bom. I*. R. 1006; 22 C. L. J. ( x 9 » 5 ) 

V. N. 757J 42 I. A. 202 (P. C.), followed. 

Pusa Mai v. Makdum Bakhsh, 3 1 °^; £as. 566; 
;I A . 514; 6 A. L. T. 584. distinguished. A 

IishEshar Nathd. Kundan, 44 A. 5 8 3 ; 2D -A* 
L. J- 5931 (1922) A. I. R. (A.) 3*8 
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-Soh. I, Art. 141 , applicability of. 

Article 141 provides for a suit by a person en¬ 
titled to possession outlie death of a Hindu or 
Muhammadan female but, ’t does not apply where 
the Hindu or Muhammadan female has been in 
possession of a full estate. 

G/iisa Singh v. Gajraj Singh, 33 In i. Cas. 371; 
18 O. C. 289; 3 O. L. J. 45, Bishcshar Bahhsh 
Singh v. Ranieshav Bahhsh Singh, 44 Ind. Cas. 
3 'j8; 21 O. C. ij 4 O. L. J. 048, followed. OZ.vkiF- 
UN'-NISSA V. SlIAl'jQ l Z Z\MAV, -O O. C. 13 V. 

(192 3) A. I. R. (').) 185 626 

—----Arts. 142 , 144 — Adverse posses¬ 

sion — Trespassertransferee from, whether en¬ 
titled to tack on period of possession to that of 
piedecesiOr. 

Where a trespasser sells his claim to possession 
to a purchaser, the latter is entitled to tack the 
previous possession of his prepecessor to his own 
possessi m for purposes of limitation and each 
subsequent purchaser of the claim or right to 
possession has a similar right to tack the previous 
periods of his prederessors-iu title. R M.v Mi 
II.vdJi MaiiomEd, 1 R. 176; (1923) A. I. R. (R.) 
2or 31 

--Art 144 applicability of. 

Article 144 of the limitation Act, i^ob, does 
not apply where a suit is otherwise specially pro¬ 
vided for. 

Runchordas V uudravandas v. Parvatibai, 23 11 . 
725; 1 Bo.!). L. R. 007; 3 C. W. N. 621; 26 I. A. 
71 I 1 Sar. P. C. J. 543J 12 lml. Dec. (n. s.) 485 
(P. C.), followed. 0 ZakiF-un-mssa v. Smafi-i z- 
Zaman, 26 O C. 133; ( I 9-3) A. I R. (U.) 185 626 

---Art. 144 — Trees planted on land of another 

without his consent—Suit for removal of trees 
and possession of land — Limitation. 

The defendant planted trees on the plaint¬ 
iff's laud without having any right to do so and 
the plaintiff sued for the removal of trees and 
for possession of the land : 

Held, that the period of limitation applicable to 
the suit was 12 years. 

Musharaf All v. Iftkhar Husain, 10 A. 634 j 
A. W. N. (1888) 257; 6 Ind. Dec. (n. s.) 427, dis¬ 
tinguished. A Mohammad Siiafi v . Bindkshri 
vSaran Singh 266 

-Art. 145 —Civil Procedure Code 

( Act V of 190S), O. XXI,rr. 44, 45— Attach¬ 
ment of properly—Suit for possession from 
sipurd-dar by owner — Limitation. 

The period of limitation for a suit against 
a sipurd-dar, or temporary Officer of the 
Court in charge of attached property, for the 
return of the property by the successful objecting 
owner of the property is thirty ye.rs under 
Art. 145 of Schedule I to the limitation Act 
and commences to run from the date when the 
Court orders the return of the property to the 
owner, as the relationship of depositor and 
depositary is created between the owner of the 
roperty and the sipurd-dar on that date. 

Lakshmjiichand v. Duuchand, (1924) A. I. 

R. (N.)it 787 
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-—-Sell. I, Art. 156 — Civi: Procedure Code 

( Act V of 1908), O. XX, rr. i, 7 — Judgment 
signed but not pronounced til’ later dale — Limita¬ 
tion, operation of. 

Although under Ait. 136 of the Limitation 
Act the period of limitation for an appeal begins 
from the date of the decree or order appealed 
from, where a judgment is signed but not pro¬ 
nounced till a later date, limitation begins to 
run from the date of the pronouncement of the 
judgment, as, in view of the provisions of O XX, 
r. 7, of the Civil Procedure Code, whatever might 
be the date upon the face of the decree, it must 
be considered as dated on the date ol the pro¬ 
nouncement of the judgment. 

The day on which judgment i-. pronounced 
within the meaning of O. XX, r. 7 of the Civil Pro¬ 
cedure Code h thedayou which it is pronounced 
in open Court in accordance with O. XX, r. r of 
the Code, pat Sag arm. w. M.\ rwa hi y. Lachmisa ka n* 
M.sir, i Pat. 771; (192 3) A. I. R. (pat.) 129 879 

---Art. 161 — -Ci eil Procedure Code 

(Art V of 1 90S), s. 141,0. IX, r. 1 Pro¬ 
ceedings other than suits—Limitation. 

Article 164 of the Limitation Act is not 
restricted to applications to set aside ex parte 
decrees passed in suits. It also applies to similar 
applications made in proceedings other than 
suits, e g , a petition to file an award under the 
Arbitration Act. SFi.iSmi.nG Sna w & Co. 

M.V NGA J.CII AND-Dw AUKaj>a s • 1635 

--— Art. 181 — Preliminary decree 

affirmed in appeal — Application for final decree 
—Starling point of limitation — Tun. fixed for 
payment of money, commencement of— Effect 
of disposal of appeal on decree. 

When a preliminary decree in a mortgage 
suit is affirmed on appeal, an application made 
within three years of Uie date of the affirmance in 
order that a final decree might be passed is within 
the period prescribed by Art. 181 of the Limita¬ 
tion Act. 

Gafadhar Singh v. Kishen Jtwan Lai, 42 Ind, 
Cas. 93; 39 A. 6411 15 A. LJ. 734 , Nteamm uct-ciin 
Shah v. Bohr a Bhlm Sen, 43 Ind. Cas. 870; 40 
A. 2031 16 A. L. J. 85 and Jayanti Venkayya 
v. Damlssttl Sathiraju, 64 Ind. Cas. 4701 44 M. 
714; 41 M. L. J. 117: 14 W. 180, followed. 

Time for the doing ot any thing under a decree 
runs from the date of the ultimate decree which 
terminates the litigation and becomes, ai soon 
as it is passed, the only operative decree be¬ 
tween the parties. 

When time js fixed by the lower Court for pay¬ 
ment of money, and the decree of that Court 
Is confirmed on appeal, the time for payment 
runs from the date of the decree of the Appellate 
Caurt though the latter decree does not expressly 
provide that the time for payment should be 
calculated from the date of the appellate decree. 

If the decree of the lower Court is reversed by 
the Appellate Court, it is absolutely dead and gone; 
if, on the other hand, it is affirmed by tne Appel¬ 
late Court it is equally dead and gone, though 
a a different way, namely, by being merged in the 
decree of the superior Court which Met its place 
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for all intents and purposes; both the decrees 
cannot exist simultaneously. 

Arunachella v. Veludayan, 5 M. li. C. R. 215 
and Mahammad Sulaunan v. Muhammad Yar 
Khan, it A. 267: A. W. N. (1889) 55; 13 Ind. Jur. 
4 27; 6 Ind. Deo. (N. 5 .) 59 8 (F. B.). followed. 

Bcituk Nath v. Mwwi Dei, 23 Ind. Cas. 644; 4t 
I. A. T04; 19 C. L. J. 574; 3 ^ A. 284; 18 C. W. 
N. 740; 12 A. L. J. 59b; 16 Bom. L. R. 360; 27 M. 

L. hi; 1 L. W. 729; (1914) M. W. N. 437 (P. C.). 
Abdul Majidv. Juwahir Lai. 23 Ind. Cas. 640; 36 
A, 350; 12 A. L. J. 624; 16 Bom. L. B 395 ’. 18 C. 
W. N. 963; 19 C. L. J. 626; 27 M. L. J. 17: (I 9 M) 

M. W. N. 485; 16M.L T. 44; 1 L. W. 483 (P C.) 
distinguished. C Uma Chau a n ChaKrabauTi v. 

Nibaran Chandra Chakaraba i;Ti. 37 C. L. J. 
452; (1923) A. I. R- (C.) 389 2 

—- Sch. I. Art. 182 < 5 )—Execution of decree. 

— Order by Court—Application for time — 
Siep-in-aid of execution. 

An order by an Execution Court fixing a date 
cannot be relied upon as a step-in-aid of execution 
within the meaning of Art. 182(5) of Schedule 
I to the Limitation Act, inasmuch as the step is 
not taken by the decree-holder ; nor can an appli¬ 
cation by the decree-holder for further time be 
regarded as au application to the Court to take a 
step in-aid of execution, so as to give a fresh start 
of limitation. 

Kedarnath Dutt v. Hurra Chand Dutt, 8 C. 420; 
4 Ind. Dec.'(N. S.) 268, Chalavadi Kotiahv. Poioori 
Alimelammah, 31 M. 71; 1 8 M. L. J ■ 46; 3 M. L. T. 
329. distinguished. M ParThasaraThi Ciietti v. 
ABdub Rahim Sahib, 18 L. W. 109; (1923) A- I. 

R. (M.) 686; (1923) M. W. N. 871 480 

Limited owner — Alienation—Consent of some of 
several reversioners — Alienation,validity of. 

Any reversioner can sue to set aside n sale 
made by a limited owner and the consent of 
other reversioners to the sale does not debar him 
from doing so. Pesh Zabta Khan v. Said Habib 

<6 *iO 

Madras Civil Courts Act (IX of 1873), s. 12 

See Court-Fees Act, O. VII, r. (c) 116 

Madras District Municipalities Act (V of 1920), 
i. 240. Sch. V, Cl. -(4)—“ Llkel y to be dangerous 
to human life . health or property , interpreta¬ 

tion of— Machinery—Presumption of danger— 
Conversion of paddy into rice, whether industrial 
purpose. 

The expression “which is likely to be dangerous 
to human life or health or property" occurring 
in Schedule V, clause (q), of the Madras District 
Municipalities Act must le read as qualifying 
not only the last clause "any industrial pur¬ 
pose" but has to be read with each one of the 

prece ing clauses. . 

Ordinarily, any large machinery is dangerous 
to hu nan life, but this cannot be presumed with 
reference to any particular machinery, such as 
» rice mill for converting paddy into raw rice. 

The conversion of paddy into rice is an indust¬ 
rial purpose within the meaning of clause (g) of 


Madras District Municipalities Aot— 1020 — concld, 

Schedule V in Madras Act V of 1920. M Rama 
Chandra, In re, 45 M. L. J. 555; (1923) M. W. N. 
767; 18 L. W. 618; 33-M. L. T. 234; 25 Cr. L. J. 3 

601 

Madras District Municipalities and Local Boards 
(Amendment) Act (II of 1022)— Madras Local 
Boards Act (X I V of 1920)— Election of Pre¬ 
sident of Taluk Board—Members without oath of 
allegiance—Legality. 

The election of a President of a Taluk Board 
by members of that Board who have not taken 
the oath of allegiance as prescribed by Madras Act 
II of 1922 is invalid. M V. E. RaJaHBaThEr 
Mudai.iar v. A. M. Viswanadha Redd I# 45 M. D. 
J .543 0 2O 

Madras Estates Land Act (I of 1008), s. 3 
—Inam granted prior to 1802, whether estate — 
Presumption. 

The fact that certain lands were granted as an 
inam prior to 1802 affords strong evidence that the 
lauds so granted were excluded from the Per¬ 
manent Settlement and do not form part of an 
"estate" within the meaning of section 3 of the 
Madras Estates Land Act. 

Kuppu Rtddi Nookayya v. Mandaluka 
Bheemanna, 73 Ind. Cas. 733; (1923) M. \V. N. 176; 
17 L. W. 712; (1923) A. I. R. (M.) 454; 44 D. J. 
91, followed. M ToTa VaraHaUah v- VaTSaVaya 
VEnkaTa, 18 L.W. 324; ( 19 * 3 ) M. W.N. 732; 

(1924) A.I. R. (M.) 117 466 

Madras Local Boards Act (XIV of 1920), 
8.129 —Absence of drain or cesspool — Sewage 
water allowed to overflow on road—Offence. 
There is no provision in the Madras Local 
Boards Act, XIV of 1920, which imposes upon a 
local authority any obligation to construct a dram 
or cesspool in every street. The absence of a 
drain or cesspool is not an excuse or justification 
for the owner of the premises for letting sewage 
water flow over the neighbouring road. Such 
an act is an offence under section 129 of the Act. 

Queen-Empress v. Seoudappayyar, 15 M. 91; 

1 Weir 747; 5 Ind. Dec. (N. s.) 412, Emperor v. 
Nagan Chetty, 30 M. 221; 17 M. L. J. 37*1 6 Cr- 
L. J. 235, followed. M Public Prosecutor vt 
Pachappa Mudalia. 18 L. W. 694; 25 Cr. L. 

Madras Small Cause Court Rules, 0. XXXVII, 

r . 1 —Suit on pro-note—Summons in Form Ho. 13 

_ Direction to file application to defend three 

days before hearing, legality of. , 

A direction in a summons in Form No. 13 issued 
to the defendant under O. XXXVII, r. 1 of the 
Madras Small Cause Court Rules that the applica¬ 
tion for leave to defend the suit must be filed 
in the Office of the Registrar and copies thereof 
must be served on the plaintiff or his Pleader 
not later than three clear days before die date 
of hearing, is unreasonable and invalid. 

In the absence of any provision giving power 
to the Court to extend the time fixed in the sum- 
nions or any provision compelUng service of notice 
sufficiently early to enable the defendant to comply 
with the direction, the direction in the summons 
must be held to be ultra vires and a Court acts 
without jurisdiction in enforcing such a direction. 
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Madras Sinai Caina Court R^iej —concld. 

Rules framed for the guidance of Courts of 
Justice should exhibit a greater degree of reason¬ 
ableness and fairu ss than the rubs and btc- 
iavvs made by statutory bodies. 

Stiles v. Galinski [Nokes v. Corporation of 
tension}. (1904) 1 K. B. 615; 7 ^h.]. K.B.485; 
90 L,. T. 437; 52W. R. 4 62; 68 J. P. 183; 2 b. G. R. 

341; 20 A . L R. 219, Arlidgc v. Islington 
Corporation, (1900) 2 K. B. 127; 78 I». J. K. B. 

If t IO t° Xy, D T ‘ 9 ° 3; 7 b P' R ' ° 49; 73 J - p - 3 OT : 

Lt. k. 470, Johnson v. Croydon Cor - 
poratxon, (1886) 16 Q. B. D. 708. 55 I v . J. M. C. 

1 }J} 54 C- T. 295; 50 J . P. 487, Qucizic MahmuJar 
Ron mat v. Sura/ Chandra Dull, 5 tb \V. N. 239. 
British India Steam Navigation Company Limited 
v. Sharafally, 70 Iud. Cas. 888:44 M. b. j ioo; 1 * 
7 ° 5 I ( I 92j) A. I. R. (Ai) 435. consi lered. 
Iu the case of small causes expedition and 
saving of time are aimed at iu framing the rules, 
but the rules should not be such as to make them 
impossible of compliance iu some cases, however 
honest and bona Jide may be the attempt of a 
party to comply with tuem. M D. K. XavviSy 
v. Djsticijand, jS b. W. 414; (1923) M. \V. N. 
73 °; 45 M. b. J 699; 46 M.847; U 9 M) A I R. 
( M ) 46 390 

Majority Act (IX of 18/5), S. 2— Muhammadan 
Law-Marriage—Majority, age of—Right to 
contract marriage. 

ilie Muhammadan baw of marriage, dower and 
divorce is not affected by the provisions of the 
Majority Act as to the age of majority. Mino¬ 
rity, under the Muhammadan baw, terminates 
on completion of the fifteenth year, i nd every 
M.ujammadau of sound mind who has attained 
puberty may validly enter into a contract 
of marriage, even if he or she is a minor under 
*h e provisions of tue Majority Act. L Begum 
B iuiy. KaiimaX Kitts 392 


Malabar Law—concld. 


7-n: («)’->) A. T. R. (P. C.) 3 j6; i Pal . nr; r,. 

b. 930; >r A. b J. 18; 9 O. & A R. (.>. c ) 

17:; 27 C. W. N. 263: 37 0 . b. J. 356; 4 \ M. b J. 


Malabar Law— Tar wad—Kama van’— Renewal of 
kanom before date of expiry —Bona fide dispute as 
to validity of prior renewal—Compromise, 'whether 
binding on Tarwad— Powers of Karnavan—Costs 
when payable by successful parly. 

The ha navan of a Malabar tarwad executed 
* kanom demise for consideration iu renewal 
of an existing tenure, before the date of its expiry 
in settlement of a bona fide dispute with the kanom - 
dar relating to the validity and binding cha¬ 
racter of a still earlier renewal by which the exist¬ 
ing tenure was created by a prior karnavan. 
Ia a suit by the senior ananlravjti of the tar* 
wad to set aside the demise as not binding on the 
tarwad ; 

1 Held, that the kanom having been executed 
in settlement of a bona fide dispute between the 
parties and for the benefit of tnc estate so as to 
avoid litigation was valid and binding on the 
members of the tarwad and it was immaterial 
that the sura received by the karnavan was 
jpent for the benefit of the estate or misappro- 
priated by him for his own purposes, provided 
there was no collusion between him and the 
defendant. 

Ramsumran Prasad v. Shy am Kumari, 69 lad. 
C«. 71; 49 I. A. 344; 31 M. b. T. 200; 3 P. b. T. 


731; 23 Bo:n. b. R. 651 (P. C.), followed. 

ft a person compromising with a kar:a>m i% 
satisfied tli it the compromise is a bona fi t, one 
an 1 that, in tli? ordinary course, a benefit will accrue 
to the estate, it is not necessary for him to 1 rov* 
that it actually did so as against the allegation 
that the benefit which should have accur-d was 
fraudulently misappropriated by the karnavan 
unless the person compromising is a party to 
the fraud and acts iu collusion with the karnavan. 

A renewal of a kanom by l he karnavan of a 
M i.abar larva: before the expiry of its period 
when such renewal is to take effect from the dat* 
ot its expiry is not valid unless it is shown to be 
for necessity, for it is impossible to predicate some 
years m advance what the state of affairs will be 
wheu the original kanom expires and what in¬ 
cidents should be imposed, in order to make the 
demise beneficial. Where, however, the karntvan 
obtains the conseut of the kanomd ir to a pr«. 
mature renew il to take effect at one*, it d .<n ao" 
necessarily follow that it is an act of bad 
management even if necessity be not proved, 
for the karn wan has full powers of management 
an l is iu a position to decide whether the trans¬ 
action is a prud.-nt one or not. 

Tiie position of the karnavan of a tarwad is 
higher than th it of a Hindu widow and he has 
in some respects greater powers than a manager 
of a joiut Hindu family. He has full power of 
management of the family property an I is 
entitled to make alienations by way of hattorns 
of the tarwad property without necessity. 

Ponambilath Parapravan Kunhamoi liaise r. 
Ponambilath Parapravan Kuttiath Hajee, 3 M.* 
1G9; 1 I»d. Dec. (N. s.) C75. relied on. 

A successful party should not be made to pay 
the loser’s costs save in exceptional cases, sucha*. 
when his false contentions have been the causa of 
unduly swelling his opponent's costs. M Xen'aTu 
P crXiiiiN Viisrij, v. Kaku.mathij,, 18 b. W. :o?; 45 
M. b J. 25*; (1923) M. W; N. 807; (1923; A. i. R. 
(M.) 70° 47g 

Mi ior —Alienation by guardian — Test for deter 
mining whether alienation binds nil 101 — Alienee 
duty of. 

The test for detcr.ulniug whether an aliena¬ 
tion by the guardian of a minor is binding on 
the minor is, whether the alienation was lor neces¬ 
sity or for the benefit 01 the minor, it is for 
the alienee to establish t at he made all proper 
am necessary inquiries, and that he had acted 
in good faith iu advancing monies to the natural 
guardian of the minor. 

Ilunoomunpcrsaud Panday v. Musa uniat Daboocc 
Munraj Koonwerce, 0 M. I. A. 393 at pp. 3, 4 24; 

18 W. R. 8i>/; Sevestre 23311; 2 Suth. P. C. J. 29; 
r Sar. P. C. J.532; 19 b. K. 147 (P. C.), followed, 

B R\Oji Tiiakyr.ym PaTEi, NijarKak v. He mk a J 
Sydaram Marwadi., (1923) A. I. K. (B.) 213 66i 

—-— Certificated guardian of person, appli¬ 

cation by, for sanction of marriage—Proper pn» 

00.tare—Benefit of minor. 
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When once a guardian of the person of a minor 
is appointed under the Guardians and Wards 
Act, any applicalion for the marriage of the minor 
must be considered from the point of view of 
bcnclit to the minor. A relation who is entitled 
to be heard on the application may be heard, but 
his opposition to the application must be consider¬ 
ed at its true value and cannot be considered 
a 9 an absolute bar to the Court giving sanc¬ 
tion to the marriage. B Ga nu Gopai, Sonar v• 
DvTXaTraYA LaXmAnPoXdar, 24 Born. L. R. 8^5; 
(192;) A. I. R. (B.) 335 128 

--- Compromise on behalf of minor — Court, 

duly of—Opinion of next friend or guardian, whe¬ 
ther can be ignored—Guardi an acting improperly 
— Procedure. • 

It is settled law that, although the Court can 
and must approve of a compromise on behalf of 
infants, it cauuot and will not force one upon 
them against the opinion of their next friend or 
guardian al litem n tli^ act on. 

In re Birchall, Wilson v. Birchall, (r8S2j 16 Ch. 

D. 41; 44 L. T. 113; 29 W. R. 27, followed. 

If the Court finds that a guardian or next 
f;iend is acting improperly and against the in¬ 
fant’s interests in refusing to as-.ent_to an arrange¬ 
ment which appears clearly beneficial to them, 
steps may be taken to remove h m and substi¬ 
tute some other person. 0 HRmA ngini DasSI v . 
BhagwaTi Sjndari Dassi, 27 C. W. N. 792 ;(i 9 ? 3 ) 
A. i. R. (C.) 095 682 

- t liability of—Debt incurred by father 

during min nty of son—Hypot tecation by minor 
on attaining majority of his own property for 
f, trier's d:. t—Want of consideration—Necessity 
Where tnere is no previous contract by a minor 
at all bat o.dy by Ins fatuer, the liability oi the 
father can be no consideration fo- a fresh con¬ 
tract by tne minor on attaining majority w.iereby 
he hypothecates his property to secure payment 
of a dent arising out of tne saidiia ility. Snould 
it be proved tnat tne liability was incurred for 
necessaries or benefit of tne minor, or that at the 
ti *ie tne nypothecati >a i-ond was entered into 
tuere was a genuine claim against tne minor 
and a suit against him was threatened, then an 
adjustment of accounts whereby the creditor 
uccepted a certain sum and his undertaking 
not to sue the minor for the sum due, might oe a 
good coasiderat ou for the bond. 

A liability under a contract which is void on 
the ground that one of the contracting parties 
is a min nr is no consideration tor a iresh contract 
made by the minor on attaining majority. 

Krtsknan Chettyv. Vellaichami Ihevan, I2lnd, 
Cas. 508; 37 M. 36; 10 M.ju.T. 385; (1911J 2 a»1. W. 
N. 401; 2 -d. Iy. J. 1077 and Narendra Lai 

Knan v. Hrishihes . Mukherjet, 4b Ind. Cas. 705, 
foil wed. pat CuiKiiuRi Ram v . Gopai, Narain 
Ra m 1 U 02 

—.— - Transfer not for benefit of, nature of — 

Su sequent transferee, whether can question 
transfer, 

A transfer which is not for the benefit of a 
minor, is voidable at the instance of the minor 


and cannot be questioned by a subsequent trans¬ 
feree. L Muhammad HaFizuu.ah Kiian i;. 
Bui.aqi Mai,, (1923) A. I. R. (L) 299; 4 Iy. 15*; 5 
I/. Iy. J. 3551 6 Iy. Iy J . 4 3 88 


Mortgage by way of conditional sale—Agreement 
to transfer—Equity of redemption—Part perfor¬ 
mance—Suit for redemption — Agreement whether 
admissible in evidence—Registration Act (XVI 
of 1908), s. 17. 

Plaintiffs conveyed two Survey Nos. 76 and 
394 to the defendants for Rs. 1.200 by a deed of 
sale. At the same time another deed was passed be¬ 
tween the parties whereby the plaintiffs undertook 
to pay to the defendants Rs. 125 per annum for a 
period of ten years and ou such re-payment the 
defendants undertook to re-sell the property to the 
plaintiffs. Subsequently, the parties arrived at an 
arrangement which was embodied in an unregistered 
document and by which the plaintiffs gave Survey 
No. 76 to the defendants as sold for the mortgage 
amount and retained the other Survey No. free 
from the mortgage-debt. Defendants took poss¬ 
ession of Survey No. 76 accordingly. Later 
on plaintiffs sued to have an account taken of 
the mortgage : 

Held, that, inasmuch as the agreement arrived 
at between the parties with regard to the 
apportionment of the two Survey Nos. had been 
acted upon for some eleven years prior to the 
suit it was, according to the equitable principle 
of part performance, binding and the plaintiffs 
were not entitled to succeed. 

Per Marten, J .—To establish the principle of 
part performance it must be shown that the res¬ 
pective parties have so changed their respective 
positions, that the change can only be referable 
to the contract alleged. 

Per Marten, J., ( Fawcett , J. Contra .)— A 
document which embodies an agreement between 
the parties and does not itself purport to be a sale- 
deed, but merely creates a right to get formal 
sale-deeds if necessary does not as such 


require registration. 

Mahomed M zsa v. Aghore Kumar, 28 Ind. 
Ca9 930; 42 I. A. 1; 17 Bom. L. R. 420; 21 C. 

T. 231; 28 M. L. J. 548; 19 C. W. N. 2 5 °» 13 
A. L. J. 229; 17 M. L. T. 143; 2 L. W. 258; 42 C. 

801; (1915) M. W. N. 621 (P. C.), Htralal 

v. Shankar, 62 Ind. Cas. 637; 23 Bom. L. R ; 5 °®> 
45 B. 1170, Saljmat-uz-zamanx Begam v. Masha 
Allah Khan. 43 Ind. Cas. 645; 40 A. 187; x6 A. L. 
t 98, followed. B Sandu VaiJi v- Bhikchand 
Sura J mai., 25 Bom Iy. R. 3S1; 4 7 B.621; (1923) A. 

I. R. (lb) 473 118 

-- Construction of deed — Interest, whe• 

ther charge on property — Redemption— Improve- 
ments made wit tout consent of mortgagor 
Mortgagee , whether entitled to amount spent on 

improvements . . ... 

A inortgagc-d^ed after providing that the mort¬ 
gage-money would carry interest at a cer ain 
rate concluded with the statement that when 
the mortga or makes the payment be will pay 

the whole money: . ... f i.. 

Held, that the stipulation meant that the 

mortgagor would pay the "whole money , f- 
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principal aud interest, at one time, and that, there¬ 
fore, the interest was a charge on the property. 

A mortgagee who has effected improvements 
on the mortgaged property is entitled to be paid, 
at the time of redemption, the amount spent 
by him on such improvements, provided the sum 
spent is not unreasonable, and the improvements 
have increased the value of the property. 

Riklii Kesh v. Jwala Sahai , 5a Ind. Cas. 86a; 
78 P. R. 1919, followed. 

Rupan Singh v. Champa Lai, 26 Ind. Cas. 
521; 37 A. 81; 13 A. h. J. 14, distinguished. L 
IvABnu Ramv. Auduij.a, (1923) A. I R. (I,.) 587 

183 

■ -- Crops still to be sown, hypothecation of 

— Transfer—Notice — Bora fide purchaser, liabil¬ 
ity of, • >. 

A mortgage of a future crop still to be sown and 
cultivated is recognized in India. The transaction 
is not governed by the Transfer of Pr »pert/ 
Act or by the Indian Contract Act, in so far as 
It is neither a mortgage of immoveable property 
nor a pledge of existing moveable property. It is in 
the nature of an agreement to mortgage moveable 
property that may come into existence in future, 
aud as such it creates an equitable charge which 
is valid and enforceable. 

Misri t.al v. Mozhav Hossain, 13 C.^262; 6 
Ind Dec. (tf. s.) 674, followed. 

A bona fide purchaser of such property without 
notice of t ie prior charge is not liable for the 
money due on such a charge. 

Bansldhar v. Sant Lai, 10 A. 133; A. W. N. 
1888) 35; 6 Ind. Dec. (n. s.) 90 and Sreeram 
Narasiah v. Bommireddi Venkataramiah, 47 
Ind. Cas. 976; 35 M. L. J. 450; 8 L. W. 5T7; (1918) 
M. W. N. 718; 24 M. It. T. 45.11 42 M. 59, relied 
upon. A Ram Sarup v. MohanLai, 810 

---- Deposit of title-deeds—Equitable 

mortgage, 

H. entered into partnership with one C. for the 
making and sale of oil. There was an existing 
mortgage on one of the mills brought into the part¬ 
nership by C, and in order to pay it off C. asked H. 
to raise a certain sum of money. It was provided 
in the deed of partnership that the mortgage 
should be paid off out of the share of profits of 
C. Under in tructions from H, his clerk paid 
off the mortgage and brought back the title-deeds. 
There was no proof that C.had agreed verb..*ly 
to create any equitable mortgage in favour of H, 
On the other hand, H. admitted that he took 
charge of the books as manager and, further, there 
was no entry in his books of any transaction by 
way of mortgage: 

Held, that the deposit of title-deeds did not 
create any equitable charge in favour of H. P. C. 
HenC Mon & Co. v. Lim Sa w Yjs ant, i8 L. W.92; 
(1923) A, I.R. «P. C,)8t; (1923) M W. N. 6r 4 ; <5 
M. I*. J. 776 ; 33 M. It. T. 430; 1 R 5 »5 287 

—— - Mortg gee purchasing portion of mort¬ 

gaged property—Part redemption of mortgage — 
Amendment of mortgage-decree. 

Where a mortgagee by lii9 o.vn act in 
acquiring one of the mortgaged properties has 


Mortgage— con td.- 

split lip the integrity of the mortgage, any per¬ 
son interested in a share of the mortgaged j rop- 
erties may redeem that .-hare on payment 
of the proportionate amount of the balance of 
the mortgage-debt and is entitled to get a 
decree passed on the mortgage a ended f< r that 
purpose if it does not already make the neces¬ 
sary apportionment in pioportion t the value 
of the properties held by each of su< h persons. 

Debendra Nath Sen v. Mirza Aldul 5 a*. ad 
Seroji, 1 Ind. Cas. 2C4; 10 C. J . J. 150, Surjiram 
Marwari v. Barhamdeo Prasad, 2 C. L. J. 202 and 
Nau/ab Aximut Ali Khan v. Jotvahir Singh, 13 M. 
I. A. 404; 14 W. R. P. C. 17:2 Sutli. P. C. j. 346; 

2 Sar. P C. J. 573; 20 E. R. 602, relied upon. Fat 
Raguunai’h Prasad Singh v. Sadiiu Saran 
Prosad Singh 821 

- Mortgagers jointly and severally liable — 

Mortgagee realising money from one oj the mort¬ 
gagors — Contribution, liability for. 

Plaintiff No. 1 and defendant No. 1 mortgaged 
their respective properties to one A for Rj« 400, 
agreeing as between themselves to take the mort¬ 
gage-money half and half, but their liability to 
the mortgage was iomt and several. A, having 
brought a suit to enforce bis mtrtgnge get a decree 
and in execution thereof brought the pla.ntiffs' 
property to sale. Plaintiffs then brought the 
present suit claim.ng contribution from the de¬ 
fendants to the extent of that portion of the 
morlgage-money which was appropriated by 
them f 

Held, that the mortgagee was entitled to pro¬ 
ceed against the plaintiffs' properties for the 
entire debt due to him and ns the plaintiffs weic 
compelled to discharge an obligation which 
vested not only on them but also on the defendants, 
the defendants were liable to pay contribution 
to tbe plaintiffs. 

Wajahat Husain v. Ralan Lai, 13 Jnd. Cas. 
182; 8 A. L. J. 1092, distinguished. lafc Sant 
Lai, Singii v, NanKu Lai.i, Sing h, (1923) P t. 
360 80 

- Part payment of consideration— Ekrar- 

naina about payment ef balance — Mortgagor ac¬ 
cepting payment ajter due dale — Acquiescence.^ 

In equity all that is required, prima facie even 
when the period of payment is expressed, is that 
the promisor should show that lie was ready to 
perform his part within a reasonable time. 

Plaintiff sued on a mortgage executed in his 
favour by the defendant on the 12II1 December 
1910 for Rs. 7,oco. At tbe time cf the mortgage 
Rs. 3.C00 only were paid to the mortgagor 
and an ehrarnama of even date with the mortgage 
was executed with regard to the payment of the 
balance by a certain specified date. The pay¬ 
ment was not made by that date, but the mort¬ 
gagor accepted a payment subsequent to that 
date: 

Held, that by this belated payment there was 
no new or substituted contract, but merely a 
waiver of the stipulation as to the time of pay- 
sneutj 
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(?) that the mortgagor having accepted a pay¬ 
ment niter due date line! acquiesced in the arrange 
ir.cnt and could not now contend that tlie mort- 
vco was or 1 v for the amount originally advanc¬ 
ed. Tat Bmi IIaFiZpxnissa r. I>:Amvli>ix Kuo: 

i ro 

-» r. O 

- Personal covenant by mortgagor—Suit 

cn mortgage — Dcace, form oj—Personal dcctcc, 
ttr cv passed. 

A decue in a merffrfe evil when 11 c nritprpc 
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-IV t diem irtiie-'f— Tittust on r<jrits. 

The r rd in a tv rile as regards the payment of 
interest cn a mortgage is. th.-t the mortg ice is 
entitled to post di: w dam: ge at the late of interest 
stipulated in the instrvmcnt of mortgage m* for 
the whole perird during which the principal sum 
has remnino 1 unpaid. 

Mo 1 an Mai v. Muhammad Bakhsh, 66 Ind. Cas. 
771; 3 I/. 200: (1022) A. I. R. (I,.) 25-1; I U P. L. 
11, (L.) 55; 42 P. L. R. 19? 2 (B- B.), followed. 

The question whither a mortgaree is entitled 
to interest on the cost of repairs must he deter¬ 
mined with icfvrciKo to the terms of Urn par¬ 
ticular contract under consideration. L RamJI 
I, a 1, v. SurnuA, (1023) A. I. R. (L-) ."<*0 C (37 

-— Prior and puisne mortgagees — 

Foreclosure by p>ior mortgagee—Puisne mortg gee 
rot impleaded—Fight to redeem prior met tenge — 
Civil Procedure Code (Act V of 1908), 0 . 
X X X J V, r. 1. 

In a suit T.y a pusine mortgagee the. pri« r 
mortgagee was impleaded as a defendant hut wrs 
discharged as he pleaded paramount title. The 
p'is: e mortgagee purchased the mortgaged prop¬ 
erty in execution of the final decree on 15th No- 
vemher 1916. Tlic prior mortgagee sued 011 his 
mortgage without mahing the puisne mortgagee a 
party and obtained a final decree on 12th Octol cr 
1916 and possession on 17th October 1016. The 
puisne ir.ortga-.ee sued to redeem the prior mort¬ 
gagee who in his turn claimed to redeem the former 
as he had foreclosed the equity of redemption : 

Held, that the prior mortgagee could not he 
a’lowcd to redeem as he would thusget an advantage 
of his own breach of the law in not impleading 
the nuisne mortgagee as a party to his suit. 

Haisanbhai v. TJtnnji. 28 B, 153; 5 Bom. L. R. 
£92, not followed. N Govindrao v . Rukwaxakd 

899 

_ Prior and subsequent mortgages — 

Deere* on subsequent mortgage—Sale in exe¬ 
cution — Auction-purchaser, whether entitled to 
recover possession — Prior mortgagee, 1 iehis of. 
One R mortgaged his property to 5 on the 14th 
December 1902. Iu 1912 R sold a portion of 
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the property to 5 for R?. 400 found due on the 
mortgage. His right under the mortgage of 
r002 was kept alive. Meanwhile, on the 20th 
July 1907, R had mortgaged his entire property 
to C who obtained a mortgage-decree' and put 
the property to sale when the plaintiff purchased 
it. Plaintiff could not, however, obtain possession 
on account of an objection by 5 and instituted 
the present suit for recovery of possession: 

7 1 eld, (1) that 5 being in possession of the prop¬ 
erty as owner his right of redemption was not 
lost in spite of the purchase made by the plaintiff 
in execution of mortgage-decree of C\ 

(2) 1 11I that 5 hod only a right of redemption 
and could not resist t l:e possession of the plaintiff 
unless he redeemed the property. 

Pat astern Singh v. Par.dohi, 67 Ind. Cas. 533; 
20 A. I.. J. 401; (1022) A. I. P. (A.) 135; 44 A. 4(7; 
4 U. T. I,. R. (A.) 145, followed. lat BifinCui 
SinCh S.\ 1.01.A Pk/paI) Mi Kui-Pjr, 5 P. J..T, 
95 £42 

- Prior and subsequent mortgages—Prior 

mortgagec failing to set up mortgage in suit 
on puisne mortgage, whether can enforce it 
against mortgagor. 

The rule that a prior mortgagee who abstains 
from setting up his prior mortgage in a suit bp a 
puisne mortgagee cannot afterwards set up 
that mortgage against the puisne mortgagee 
or against the auction-purchaser under a decree 
obtained on the puisne mortgage, has no applica¬ 
tion to a case where the prior mortgagee seeks 
to enforce his mortgage against the mortgagor 
or his representative. 

Appellant, who held a mortgage on certain 
property obtained a decree for sale on foot of his 
mortgage. Subsequently, he obtained a simple 
non y-decree against the mortgagor and brought 
the mortgaged property to sale in execution 
subject to his mortgage-decree’, which was duly 
notified. The property was purchased by the 
respondent. Meaifvvhile, a puisne mortgagee 
had brought a suit for sale on his mortgage to which 
appellant was made a party. In that suit appel¬ 
lant failed to set up his prior mortgage on the basis 
of which he h Id a decree for sale. He now sought 
to execute that decree against the respondent: 

Held, that there was nothing to prevent the 
appellant from executing his decree against the 
respondent who was in the same posit on as the 
mortgagor and who was not only aware of the 
mortgage decree on the date on which he pur- 
cliacd the prop rty, but had purchased the 
prop rty subject to the mortgage-decree which 
a op iiant was now seeking to execute. A 
Kundax Lai. v . Jag at Ram 

-- Prior and subsequent mortgagees — 

Subsequent mortgagee, whether can question 
prior mortgage. 

It is not open to a subsequent mortgagee who 
takes his mortgage w th notice of a prior mortgage 
to question the prior mortgage on the grouud . 
that certain terms contained in it operate as a 
clog on the equity of redemption, 
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Aziz Khan v. Duni Chand, 20 Tnd. Cas. 812; 
305 P. L. R. 1913; 105 P. W. R. 1913, followed. L 
RAiiMATAi.it/- Shadi Ram 877 

•- Redemption—Covenant to pay in¬ 

terest on cost of improvements—Term fixed for 
redemption — Tost diem interest, liability to pay — 
Covenant, absence of — Damages, rate of — Frchmi- 
nziy and final decrees—Appeals against loth 
detrees — Court-lee payable. 

In the case of a mortgage with possession it 
may be uuusval for a mortgager to ague to pay 
interest on the cost of improvements, because 
the mortgagee in possession himself leaps tl;e 
benefit of such improvements, but where tlie 
mortgagor expressly agrees to pay such interest, 
he is bound by the covenant. 

Kunoomavpersaud Fanday v.' Babocee Mum a) 
Koovueree, 6M. I. A. 393; 18 W. R. 81 n.\ 

Sevestrc 2537?.; 2 Sulh. P. C. J. 20; 1 £ £r . P. C. 
J. 552; 19 b• R- 1 M, distinguished. 

When a mortgage-deed contains r.o express 
stipulation for the payment ef interest after 
the due date, the correct rule is lhat the 
law raises no presumption either in favour 
of or against an implied intention to 
pay interest after the due date. The de¬ 
termination of the question rests entire.y ujen 
the interpretation of the instrument ond'r.o de¬ 
finite rule of construct ion can be laid down except 
that the deed must be viewed as a whole, and 
the Court should avoid an interpretation which 
would ascribe to the parties an intention that, 
however payment may be delayed teyend ti e 
fixed day, the debt shall carry’r.o interest cr.d 
that the creditor shall have no remedy provided 
by the contract, but shall be driven to treat the 
contract as broken and to seek for damages. 
It is more reasonable to ascribe to the parties the 
intention of making a perfect contract. 

Where, however, there is no stipulation, ard 
110 implied intention to pay pest diem interest, 
the mortgagee is entitled to damages on account 
of the failure of the debtor to pay the debt at 
the stipulated time. The measiuc of damages 
would prima facie be the same as the rate of in¬ 
terest stipulated for hv the parties, but the Court 
has discretion to reduce the rate if it is found to 
be unusual. 

Motan Lai v. Muhammad Bakhsh, 66 Tnd. C^s. 
77 U 3 L- 200; 4 U.P.L. R.fL.) 55 ! (i922)A.I. R(L.) 
254; 42 P. L. R. J922 (P. P.) and Chajmal Das 
v Brij Bhukan La), 17 A. 51 r; 22 I. A. 199; 6 
Sar. P. C. J. 624; 8 Ind. Dec. (n. s.) 652 (P. C.), 
followed. 

A stipulation to pay interest at the rate of 
Rs. i-C per mensem both on the mortgage-money 
and on the cost of improvements is an unusual 
one, within the meaning of the above rule. 

A preliminary decree in a redemption suit direct¬ 
ed redemption on payment of a certain sum. 
The plaintiff appealed seeking to reduce the sum 
on payment of which redemption was allowed 
by the Trial Court and paid ad valorem Court - 
fees on the amount by which he sought the de¬ 
cretal amount to be reduced. He paid the de¬ 
cretal amount into Court and a final decree in the 
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suit was made, against which .2 similar nprc-al 
was preferred by the mortgagor but the C- urt-fee 
paid on the memorandum of appeal was only 
Rs. two. On objection being taken by the ic- 
spondent a? to the amount of the Court-fees paid on 
the latter appeal : 

Held, that the final decree was a mere corol¬ 
lary to the preliminary decree and followed it 
as a matter of course and that the appeal from 
that decree was really of a formal nature, which 
did not contest anything beyond what was con¬ 
tended in the appeal frrm the preliminary decree, 
and ad valorem Court-fees having been paid on 
the latter appeal, the appellant could not be re¬ 
quired to pay a similar fee rn the appeal frem 
the final decree. L Brpiru Ram Xj.wat Pat, 
(1 023)A. I. R (L.) <32; 6 L. I/. J. 72; 4 I.. 4<~.6 S7fC 

IWuh£D?njacIan law— Breach of promise oj 
mattiagr— Fan ages, measure of — Contract Act 
(IX c/1872), s. 73 - 

Under the Muhammadan Law in a suit by a 
plaintiff for damages for breach bv the defend¬ 
ant to give his daughter in marriage to the 
plaintiff, the latter is entitled onlv to receive 
compensation under section 73 of the Contract 
Act for any loss or damage caused to him bv 
the breach, or which the parties knew wculd 
be likely to result from the breach of it. 

Abdul Rasah l\ival v. Mahomed Hosein Dalvi, 
3? Ind. Cas. 771; 19 Bom. L. R. 164: 4- I». 4 q 9 , 
relied on. L Giutam Muhammad v. Mehraj 
Din. (1923) A. I R. (L ) 670 74 G 

- Devise ir favor.r cf one heir, uithoit 

consent if diets, effect of. 

Under tj.e Mohammad an Law a devise in favour 
of one ofsc'e’al heirs is inoperative without the 
consent of the other heirs. 0 Zarif-tjx-xjssa v. 
SlIAFlQ-fZ -ZA.VAN, 2 6 O. C. I33; (1923) A. I. R . 
(O.) 185 626 

- Marriage — Impotent person, definition 

of—St it fi r cancellation of marriage — Wife, 
what must establish — Frocedure—Expert evidence, 
value of—Finding based on opinion of experts, 
whether conclusive—Second appea'. 

According to Muhammadan Law. a person 
is said to be ‘impotent * if he is unable to have 
connect on with a woman, though lie has lie 
natural organ ; or if he is able to have connec¬ 
tion with an enjoyed woman, bit ret wit 1 a 
' frg n, or with some women but not with otl ers. 
Whether the disal ilily be bv reason of disc se, 
or eahness, or original constitution, or advanced 
age «r enchantment, he is still to be accounted 
i -To'ent with respect to her with whom he cannot 
have coi ned ion. 

The r glit of a wife to claim a judicial divorce 
on the ground of her hi’sland’s irnretenev is 
Contingent on her succeeding to establish that 
she did rot ’row cf his fmretercy at the time 
of her marriage, and that it has not sirce then 1 e< n 
removed j but the divorce nr. st r< main suspended 
for a year after tie decree in order lhat it m "11 
b rsccrlriue 7 v-l cther t’ c defect is remov.nl l e , 
Wilson’s 1 * Muhammadan k £aw, 5th Edition^ 

P. M5. P 
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M*Hammada& Law—conoid. 

A. V. B., 21 B. 7 : II I rf1 - Dcc * (* s ') 51 , relied 

U1 a” finding 1 ase 1 on ti e opinion of experts is 
not r cce c saril a fi • ing based on facts 1 roved 
or directly demonstrated and may be interfered 

v it in secon apre. l. 

The opinions of experts are relevant but not 
conducive as to matters to wl ich they relate 
a rd where t ev materially iffer, their value and 
*ufficier cv m’av legitimately form tie subject 
of corsideratioi.'and scrutiny despite the accept- 
a’ ce of any < ne of them by one Court or another. 

* Plaintiff med fertile annulment of her marn- 
n oe with t’ e defendant alleging that he was 
• mpotent and ti at she erme to know of this fact 
after her marriage. It m peare* that she had 
lived with him for about six years but that her 
hvmen was intact and there were also ether signs 
of virginity. ' the other hand, the medi- 
( al evidence showed that the defendant was potent 
;n d q ite fit for sexual intercourse : 

HeU< (1) that rs V e hvmen wrs intact and there 
was nothing to show that the physical conditions 
of the by me were of an abn rmal character, 
verv strong evidence was needed to rebut the 
presumption which arose from that state of things 
against the consummation of the marriage 1 y the 
husband in spite of the wife having lived with 

him for about six • cars J . . 

(2) that a frima facie case having been made 
out be plaintiff was entitled to a decree ms, for 

the annulment rf her marriage with the defendant, 
hut that the decree would not te made absolute 
till a 'ear i ence during which period t e plaintiff 
v on Id allow full access to the do cudant to e.xer- 

cise 1 is material rights I 

hi that if after the expiry of he above period she 
satisfied the Court that her husband cent nued 
ty .. impotent, the decree would be confirmed. 
A ApTaPan u. Ibrahim, 21 A. L- 811; (IC24) A. I. 
H. (A.) 116 

Native Converts’ Marriage Dissolution Act (XXI 
oI1866), s-16. See Divorce act. 1869, s. 2 17 

Negotiable Instruments Act (XXVI o! 1881 ) s fl 
_ Holder in due course, who is Pro-note 

bavabte on demand, negotiation of. 

■ ©constitute a person a holder in due course 
three things are necessary, (i) that the holder 
of the promissory-note rnu^t be a holder lor 
consideration, (2) that it must have been trans¬ 
ferred to him before the amount mentioned in 
it became payable, and ( 3 ) that the transferee 
must be a transferee m good faith, aad that he 
should not have ony reason to believe that there 
was any defect in the title of the transferor 
Where a promissory-note payable on demand 
13 negotiated, it is not deemed to he overdue 
forthe purpose «■ f affecting the holder with defects 
oftiMe of which he had no notice, by reason 
that it'appears that a reasonable time for pre¬ 
senting it for payment has elapsed since its 

issue 

d‘. N. Shah & Co. v. Bengal National 
Bank. Ltd., 60 Ind. Cas. o 4 o; 47 C. 861; 33 C. L. 
J , 541, relied on. L BugAQi Map v > Abdup Rahim, 
A. L. R. (L)|63* 050 


Negotiable Instrument* Act—con«ld. 


s. 28 , applicability of —Hundi signed by 


Munim of firm —Munim, whether personally 
liable. 

Section 28 of the Negotiable Instruments Act 
lias no application where a hundi is sig cd by a 
person in his capacity as the Munim of a firm, 
so as to make him personally liable. A Firm 
II\z.v ri LAP CiiiianCa Mai. v. Sohan Iai, (1923) 
A. I. R (A.) 4 < 7 600 

Opium Act (I of 1878 ), s. 9 (c )—Illegal possession 

— Prosecution, duty of. 

To justiiy a conviction under section 9 (c) of 
the Opium Act, of being in illegal possession cf 
opium, the prosecution must prove that the pre¬ 
mises where the opium was found were in the 
occupation of the accused. L B Ma Mi v . 
Emperor, 2 Bur. L. J. 15; (1923) A. I. R. 
(R.) 152; 24 Cr. L. J. 934 

Onfih Estates /eta of 1869 ), ss. 8 , 13 , 22 , 23 . 

scope of — Interpretation—*'A person who would 
have succeeded according to the provisions of the 
Act ,” meaning of — Will, inoperative—Consent of 
parlies, effect of. 

Section 13 of the Oudh Estates Act, 1869, was 
devised to impose restrictions on sudden freaks 
of impulse. It insisted upon certain formalities 
in the case of gifts a d devises ard fred certain 
time limits for the performance thereof in order 
that the strongest proof might be available of a 
disposing mind of deliberate intention in case the 
donee or legatee h. ppened to be a T erson who 
was not the legal heir to the estate under the 
special rules of succession or the ordinary law 
applicable to such estates or one of bis younger 

sons. 

The expiess : on "a person who would have suc¬ 
ceeded accoiding to the provisions of the Act” in 
section 13 of the Oudh Estates Act. is confined to 
the persons or one of the persons to whom the estate 
would have descended according to the provisions 
of the special clause of section 22 of that Act ap¬ 
plicable to the particular case. 

The proper intrepretation of sub-section (1) of 
section 13 appears to be that the privilege is cor- 
fined to the one person who would succeed to the 
laluodar’s estate under the Actj and that the 
words "under the ordinary law to which persons 
of the donor or testator’s tribe and religion are 
subject” govern cases falling under seetlon 22, 
clause 11, and section 23 of the Act. If there m 
a person existing, who would succeed under the 
special provis'ors of section 22 (first ten clauses) 
tf at person alone wouM be the privileged person; 

A Will which fails to satisfy the conditions im¬ 
posed by section 13 of the Oudh Estates Act is 
inoperotive, and, teing thus void and unenforce- 
able the mere consent of parties would not 
validate it. It may create a new title to take the 
pla-e of that wl ich was inchoate, defective cr 

ini* erfect. ..... , . , .. 

Th’ 1 sc of th'* word ** ordinarily in List No. 1 

prepared under section 8 of the Oudh Estates 

Act implies that an occasional v nation by consent 

or otherwise would not affect the custom of dc- 

volution,- 
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Murlaza Husain Khan v. Mohammad Yasin Ali 
Khan, 36 Ind. Cas. 299; 38 A. 552; 20 M. I ,. T 
362; 14 A.Iy. J. 1083; 18 Bom. h . R. 884; 31 M. 
h . J . 804; (1916) 2 M. W. N. 553; 25 C. Iy. J. 1; 19 
O. C. 290; 1 P. Iy. W. 122; 21 C. W. N. 410; 4 O. 
L. J. 8; 4 Iy. W. 538; 43 I. A. 269 (P. C.), followed. 
O ZariP-un-niSa v Shafiq uz-zaman, 26 O C. 
133 I ( 1923 ) A. I. R. (O.) 185 626 

Oudk Rent Act iXXII of 1886 ), s. 127 — Trespasser 
— Ejectment—Jurisdiclion of Revenue Courts. 

Section 127 of the Oudh Rent Act was enacted 
to provide for the case of a trespasser and to pre¬ 
vent such a case goiug out of the jurisdiction of the 
Revenue Courts. Under clause (2) of section 127 
a Court is bound to pass a dercee for ejectment, 
if such an application is made by the plaintiff 
when the Court passes a decree for arrears of reut 
against the trespasser. 0 PaRMeShur Uai. v. 
RuKMik, 9 O. & A. Iy . R. 871 875 

Parties —Suit by assignee of ’ bond—Assignor 
whether necessary parly—Limitation Act (IX of 
1908), s. 20— Patty not necessary for decision 
of suit, joinder of, after limitation, effect of. 

The assiguor of a bond, who has received con¬ 
sideration for the transfer, is not a necessary 
party to a suit brought by the assignee to recover 
on the bond. If the prcseuce of a party, w 10 is 
a ided after the prescribe l period, is not access ry 
to enable the Court to award such relief as may 
be given in the suit framed by the plaintiff, and 
he is joined ex majors cau'ella, the suit is not 
barred merely because limitation had expired 
at the timo wlicu he was impleaded. L Kunj 
IyALi/. Hari Ram, (1923) A. I. R. (Iy ) 438 781 

Partition—Birt jnjmani, partition of—But!ding 

on joint land—Compensation to o'her co-sharers. 
Future income from birt iajmanl when the 
same consists of offerings made by Ganges pilgrims 
cannot be partitioned by the allotment of clients 
either by locality or family and the only method of 
partitioning such property is by di vidiug the various 
paraphernalia attached to it, namely, the books 
in which pilgrims enter their names, the ghat, 
the chauhi, the platform, the shed etc., and to 
allosv the parties to use a similar flag. 

Where a portiou of joint laud is built upon 
by a co-sharer and on partition the budding i3 
allotted to such co-sharer, the other 10-sharcrs 
must be given compensation or land equivalent to 
the occupied by the site o. the house. A Ram 
ChandEr v. Chiiabbu Lai, 21 A. L. J. 358; 
(1923) A. I. R. (A.) 35 °; 45 A. 445 323 

- Common property—Suit for partial 

partition , maintainability of — Procedure. 
Though suits for partition of common property 
(as distiuct from joint property) in which the 
whole of the property available for partition has 
not been included are inexpedient, they are not 
unsustainable on that account. It is always 
open to the defendant in such a case, if he thinks 
himself prejudiced by the exclusion of any prop¬ 
erty, himself to bring a suit in respect of it and 
have it tried with the suit already pending. 


H27 

ParHWen —con* Id. 

Mahomed Farlur Rahman Chcnlhri v. Ma¬ 
homed Fayrur Rahman Cho:vdh*i , ro Ind. Cas. 
354 ; *5 C. W. N. 677, Moidccn<a Ruw.hca v Maham~ 
mud Kasim Rowlhen, 28 ind. Cas. 8^3 and R^rum- 
lahkatparhum Vengalashcn MciJecu Kutn v. 
Thunii ilandiyal Mariamumma t 70 Ind. Cau 113: 
14 Iy. W. 502; 4 i if. I,. J. j57 distinguished. M 
PAKKlRI ICaNMII/. ilO Jl A Mil Ali -W.\ N'JOOR 
( 1923 ) M. W. N. 565; .3 if. UJ 321: 18 h. W 
3 >5.' 33 I. 44; 46 if. 8 j.); A. I. K, 

(if) 124 334 

Partnership— Accounts, settle t whether can be 
opened—Share of retiring p 1 litters carried over — 
Mistake — Fraud. 

Where on the dissolution of a trading partner¬ 
ship owing to the retirement of come of the 
partners, accounts were taken and p art of the 
retiring partners’ share of the profits was carried 
over by the surviving partners to a new account: 

Held, (i) that the action of the surviving part¬ 
ners amounted either to a mutual mistake or 
to fraud and that in either case the retiring part¬ 
ners were entitled to a rectification of the mistake 
or fraud: 

(2) that as the whole account was not impugned 
it was sufficient to give the retiring partners leave 
to sure barge and falsify. R G. AddoOj.i.a v . I. A. 
Mahomed 171 

Penal Code (Act XLV of 1830 •, s 21 ( 10 )—Public 
Officer — Tax Collector of M unicip.ality . 

A person em loved by a Municipality for the 
purpose of collecting taxes is a Public Officer 
under section 21 (io, of the Pena Code. Pat 
Government Advocate Bejiar 6c Orissa v. 
Ganga Prasad. 3 1 *. L. T. 559; (1922) A. I. R. 
(Pat.) 532; 1 Pat. 423; 23 Cr. L. J. 31 719 

-ss. 71 , 121 , 124 A —Wasins of War — 

Offence, when complete — In/ 7 amatory speech — 
Effect on audience sole test—Two offences by 
one speech—Sentence - Hi eh Court, p owe- of — 
Criminal Proccdme Code ( Act V of iSy8), 

55 . 35. 3°7 ( 3 ). 423 (1) (d). 

So long as a innnonly tries to inflame fueling, 
to excite a state 0/ mind, he is not guilty 01 any¬ 
th ng more than sedition. It is only when he de- 
finitelvand clearly incites to action that he is guilty 
of instigating and, therefore, abetting the waging 
of war. 

Emperor v Ganesh Damodar Sava hot, 5 Ind. 
Cas. 8541 34 B. 394 at p. 4 o* ; 12 Bom. Jy. R. 
105, 11 Cr. Iy. J. 264, followed. 

Per Shah, A, C, J —It is not necessary that 
as a result of the abetment the war should 
be waged in fact. But the main purpose of the 
instigation should be the ‘waging of war.' It 
should not be merely a r mote and inciden al 
purpose, but the thing principally aimed at by 
the inst gator 

Per Crump. J .—Instigation is active s gges- 
tiou or stimulation of another to do an act. 

The test, the only test, is to read the words 
and to decide what is the probable effect on the 
audience to whom they were addressed. 

The accused was charged of abetting the wag ng 
of w r and of sedition under sections T21 find 124- 
A of the P nalCodo in respect of a speech made 
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Pena! Code—contd.j 

;i s I residenl‘ of Cue Muslim lVngu?. The acenred 
i m li is speech had pleaded lor a change in the word- 
n; g of the a ms and objects of the Muslim League 
which uvre “The utta’mucnt of Swaraj by Hie 
people of India by all peaceful and legitimate 
means ” and ior substituting the words “possible 
and proper” lor the words peaceful and legitimate. 
H had also advocated the immediate setting up 
ol a parallel Government on the lines of a Republic 
of the Un ted States of India , independent of all 
B tish control and the establishment of National 
Courts,Schools and A my. He lnd furtherrtiualccd 
that in case c>f a declaration of Mu?l.al Law by the 
Established Authority., a necessary consirju ncc 
ot the declaration ot independence, the .people 
<,f India and the Muhammadans at any rate, would 
carrv ou a guerilla warlare because none could 
remain uon-violant after the resort to much lie guns 
and the gallows by the British Gove nment. On 
the charge under section 124-A. the Trying Judge 
disagreed with the assessors and couvicted and 
sentenced the accused. There was no appeal 
from this conviction. As regard-* the other 
offence whi' h was tried with the assessorsas jurors, 
he d sagreed w th the verdict of 'not guilty' and 
rc erred the case to the High Court under section 
aoc of the Cinuinal Procedure Code: 

Hcli,{ i) that it the worst construction were 
p it upon the speech it amounted to a prophecy 
or even a threat that violence may be necessary in 
future but it did not constitute a direct and clear 
incitement to violence and,therefore, the accused 
was not guilty ot an offence under section 121, 

Penal Code; 

(2) that in view of the Explanation to section 35 
of the Criminal Procedure Code and the provisions 
of section 71 , Penal Code, the accused was liable 
to one punishment only in respect of the speech. 

Queen-Empress v. Main, 23 B. 706; 1 Bora. 

E. R. 142; 12 lnd Dee. (N. s.) .472 (F. B.), 

' 0l A°) WC t d hat had the reference been allowed, 
the High Court would have been competent, in 
view ot the provisions of section 307 (3) and sec¬ 
tion 423 (i) of the Criminal Procedure Code, to 
set aside the sentence under section 124A of the 
Penal Code, although that part of the case was 
uot before it, and to award sentence under sec¬ 
tion 121 of the Code. B Bmfkkpk v. HasraT 

Moiiani, 24 Bom. L. R. 885; \} 9 22 ) A. I. R. (B-) 

284; 24 Cr. L. J. 9 3 289 

__ss. 147 , 053 — Rioting and assau’t on 

public servant—Illegal attachment — Resistance — 
Offence—Charge in case of rioting—Common 
object, proof and specification of. 

A bailiff, acting under an illegal warrant of 
attachment, seized the cattle ot one of the ac¬ 
cused and was proceeding to remove them, where¬ 
upon the accused resisted the removal and in doing 
so inflicted slight injuries on the companions of 

the bailiff: ... 

Held, that the accused were not guilty of any 

offence under section 147 or section 353 of the 

Penal Code. _ _ _ 

Eisu Haidar v. Emperor, xi C.w. K, 836; 
6 C, E. J. 127; 6 Cr. E. J. 38, relied on. 
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Bef >re a conviction can properly be maintained 
for the offence of rioting it is necessary that there 
should be a clear finding as to the common object 
of the unlawful assembly; and also that the common 
object so found should have been clearly stated 
in the charge so that the accused person might 
have an opportunity of meeting it. 

Sabir v. Queen-Empress, 22 C. 276; 11 lnd. 
Dec. (n. s.) 183, relied on. L Aeeah Dad v. 

Emperor, 23 Cr. L. J • 48 731 

s. 211 — Complaint — No intention to ret 


law in motion —Complainant, whether guilty. 
No offence is committed under section 211 of the 
Penal Code, wheu there is no intention to set the 
law in motion against anybody. 

One D. laid information before the Police that a 
theft had occurred at his house and that he sus¬ 
pected the applicant. Thereupon, the Police 
started their investigation, kept the applicant in 
custody aud ill-treated him. The latter made 
an application praying that enquiry be 
conducted in the presence of the Magistrate. 
The Magistrate sent the application to 
the District Superintendent Police for report. 
After the report was received, notice was. ssued to 
the applicant to appear before the Magistrate when 
the Magistrate examined and cross-examined 
him at great length and directed the application 
to be taken on the file as a complaint under sec¬ 
tion 330 of the Penal Code. Then having held 
“a preliminary enquiry” he dismissed the complaint 
under section 203 of the Criminal Procedure Code 
and taking proceedings under section 476 of that 
Code ordered the applicant to be prosecuted under 
section 211 of the Penal Code: 

Held, that the application in question was not 
a complaint within the meaning of the Criminal 
Procedure Code, no offence was committed and 
the order of prosecution was bad. N RamRAo 
G uR\Oy. Emperor, 6 N. E. J. 202; (1923) A. J. 
R. (N.) 313; 24 Cr. E. J. 910 158 

ss. 299 , 300 , paras 3 and 4 —Dhatura 


poisoning—Bodily injury likely to cause death 
—■Offence whether amounts to murder. 

Where a person administers dhatura poison 
to another, it is likely or at least probable that 
he intended to cause such bodily injury as was 
likely to cause death and, therefore, he is guilty of 
murder. A Naniiu v. EMPEROr, 45 A. 357; 
(1923) A* i. R. (A.) 608; 24 Cr. E. J. 937 861 

__ s. 300 — Culpable homicide amounting to 

murder, constituents of — Finding, nature of. 

In order to constitute the offence of culpable 
himicide amounting to murder, there should 
be a finding that the act which caused death 
was done with the intent on of caus ng death, 
or with the intention of causing bodily injury 
sufficient in the ordinary course of nature to cause 
death. An injury that is merely likely to cause 
death does nut of necessity amount to murder. 

Shwe Em v. King-Emperor, 3 E. B. R. 122; 
3 Cr. E. J. 355 . followed. . 

In all such cases the Sessions Judge should 
consider and come to a finding which must be 
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clearly recorded that the degree of probability 
of death ensuing is so great as to bring the case 
within either the first or thirdclause of section 
300 of the Penal Code R Ap\j,ui>. Emperor, 2 
Bur. I, J. 94: 1 R - 2 $ 5 '. (1923) A. I. R. (R.) 174; 

24 Cr. T,. J. 019 235 

--— SS- 3€0, 304 —Culpable homicide, when 

m urder. 

Culpable homicide is not murder unless the 
act by which the death is caused is done with the 
intention stated in one or more of the clauses 
of section 300. Where the question is. whether 
the injuries caused are sufficient in the ordinary 
c mrse of nature to cau^e death, the nature of the 
weapon used and of the injuries caused must be 
taken into consideration. 

Accused assaulted the deceased and inflicted 
no less than fifty injuries, but no blow was inflicted 
0:1 any vital part with sufficient violence to • nusc 
serious damage, such as fracture of the skull ; 

Held, that the case fell under the second clause 
of section 304 of the Penal Code. L Daraz 
Emperor,(J 923 A. i. R.(L.)3I7; 25 Ck.I„ J i 689 

— -C- 302 —Death caused by dangerous weapon 

— M urder—Sc ntence. 

Two persons who were armed with chhaiis 
attacked the deceased, who was their many, 
and inflicted two incised wounds on Ids head, cue 
of wh ch fractured his skull and caused his 
death ; 

Held, that both of them were equally res¬ 
ponsible for the result of their joint assault, nr.d 
were guilty of an offence under section 302 
of the Penal Code the appropriate sentence 
being one of death. 

I11 a case of murder the sentence of death 
should ordinarily be imposed unless thcic is a 
mitigating circumstance wh'cli would justify the 
Court in awarding the lesser sentence present <d 
by the law. The mere fact that only one Mow 
proved fatal docs not furnish any adequate ground 
for not inflicting the sentence of death. L 
Wary am SinGii v Emperor, (rQ2 ) A. J. R. (L ) 
598; 24 Cr. I,. J.935; 6 h. j„. J.62 £59 

- s . 3{}2 —Murder by father of newly born 

illegitimate child—Mitigating circumstances — 
Sentence. 

In the murder of her newly born illegitimate 
child by a woman there are mitigating circum¬ 
stances sufficient to reduce the appropriate 
penalty of death very much below a sentence 
of transportation for life. 

Most of these circumstances apply, though cer¬ 
tainly in a less degree, to the case of the father 
of such a child, more especiall • where the mother 
i9 his own sister. N Diiania Kunbid. EmI’Eror, 

25 Cr. I/. J. 63 76 7 

-.-<j. 353 —Execution of warrant after expiry 

of lime fixed by Nazir —Obstruction /a. Amin— 
Offence. 

An Amin who executes a warrant before the 
expiry of the time fixed by the Munsif for its 
return but after the time given by the Nazir, 
acts in the proper discharge of his duty within 
the meaning of section 353 of the Peaal Code, 


Penal Code—contd. 

since he derives his authority to execute the 
warrant in virtue of his oifice from the Court 
an 1 the fact that the Nazir directs an earlier 

• return, as a matter of oifice routine, docs not affect 
the Amin's authority. 

Sated AH v. Emperor, 19 Ind. Cas. 70b 
40 C.849: 1 | Cr J. 271: 17C.W. N. 941. followed. 
M In >■ Gut \pa Ti Kotayva, 32 M. 1 ,. T. 248; 
(1923) M- W X. 44 j5 M I,. J 74; (1923) a! 

». R. (M.) 687; 25 Cr 1 . J 64 768 

-ss- 36'?, £ 66 —Abduction when becomes 

offence — Kidnapping, whether continuing ofjen^e 
— Abetment when can take p ace. 

Abduction in itself constitutes no offence and 
only becomes an offence when certain criminal 
intents are proved. 

An offence under section 366, Iudian Penal Code, 
is not a continuing offence. 

The actual kidnapping or abduction may be 
abetted but when the offence is complete, abet¬ 
ment cannot be proved against persons who may 
have taken a subsequent part in the proceed¬ 
ings of the parties. 

It. aged 25. left her husband's house of her own 
free will and to all intents and purposes took up 
the life of a prostitute. Later on, she lived with 
the accused to whom she had been handed over 
by N (with whom she had contracted a liaison) 
on payment of Rs. 300. The accused was proceed¬ 
ed against under sections 3'6109, Iudian Penal 
Code : 

Held that inasmuch as B had left her husb. nd’s 
house of her own free will and no force or 
inducement had been used to seduce her, no 
offence of any kind had been proved against 
the accused. Pesh Ghuuam Yusuf v- Emperor, 24 

Cr. h. J. 9 n 297 

-s. 376— Ripe — Consent — Complainant, 

uncorroborated testimony of, value of — Struggle, 
evidence of. 

Where a person is changed with the offence of 
having committed rape, the question for deter¬ 
mination is, whether the woman was or was not 

• consenting par y, and in this connection 
her testimony without any independent evidence 

s i port thereof that she was not a consenting 
party is insufficient for a conviction. The first 
and foremost circumstance that can be looked 
for in cases of this kind is the evidence of 
resistance which one would naturally expect 
from a woman unwilling to yield to sexual 
intercourse forced upon her. Such n resistance 
may lead to the tearing of clothes, the iuflic<ion 
of personal injuries and even injures cn her 
private parts. L Maiii.a Ram v. Empkror, 23 Cr. 

L. J. 74 986 

‘- ss. 376, 458 . conviction under—Separate 

sentences,legality of. 

The conviction of an accused person under sec¬ 
tions 458 and 376 of the Penal Code, and *lie award¬ 
ing of a separate sentence for each offence is not 
illegal, an the two offences are not portions of the 
same transaction, the offence under section 458 
being complete as soon as a man breaks into a 
house at night after making the necessary pre¬ 
parations as specified in the section, irres- 
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pc-ctivc of bis committing any other offence. 
L La bit Sinc.it v. Emperor, (1923) A. I. R. (L-) 
291; 2 | Cr. L J. 877; 6 L. L. J. 111 77 

-s. 378 — Water when can be subject of theft1 

Water when conveyed in pipes and so reduced 
Into possession can be the subject of theft. 

Ferens v. O’ Brlcn, (1883) 11 Q. B. D. 21; 52 L; 
J. M. C. 70; 31 W. R. 643; 15 Cox C. C. 332; 47 J. 
P. 472, In re Chockalingam Pillay, 13 Ind, 
Cas. 819; (1912) INI. \V. N. 119; 11 LI. Iy. T. 162J 
13 Cr. L. J. 131, followed. 

Where a person takes a water connection from 
a Municipal water pipe into his house contrary to 
law and without the permission or knowledge of 
the Municipal Board, he is guilty of an offence 
under section 378 of the Penal Code. A MahadEO 
Prasad r. Emperor, 21 A. L.J.654; 24 Cr. L. 
J. 91 1; 45 A. 080; (1924) A I. R. (A.) 131 159 

-s. 383 —Nikah kliawan, whether bound 

to perform Nikah— Demand of heavy fee, whether 
an ojjencs. 

A nikah hhawan is not bouud to read a nikah 
for a person unless he chooses to do so, and it is 
no olienee (or him to demand any fee lie likes 
for doing so. L Nizam Din v- Emperor, 4 L. 179: 
24 Cr. L. J. 958 542 

--. s . 405 —Station Master failing to credit 

over-charge on sale of tickets sold — Offence. 

An Assistant Station Master of the North-West¬ 
ern Railway ; one of whose duties was to issue 
tickets to passengers and charge fares as fixed 
by the Railway, was convicted of an offence under 
section 405 of the Penal Code, in that he had made 
an over-charge of the aggregate amount over some 
of the t ckets issued by him, aud had not credited 
the excess realized to the Railway : 

Held, that, although the over-charges had 
actually heenmade and their payment deliberate¬ 
ly withheld from the Railway, accused could not 
be convicted under section 4°5 of the Penal Code 
as he was not a trustee within the meaning of 
that section. L KudRAT Natii v • Emperor, (1923) 
A. I. R (!«•):-? 95 I 2 4 Cr - J - 8 79 ; 0 L. L. J. 12379 

---ss. 411,414 — Receiving stolen property — 

No evidence about property being stolen — Con¬ 
viction, whether justifiable — Offence under s. 411, 
prosecution, duty oj. 

Although there may he cases in which it 
may not be necessary in a case under 
sections 411 or 414, Penal Code, to prove 
that the property was stolen from a particular 
individual. Vet, as a rule a person cannot be 
called upon to account for the possession of 
property where there is no evidence whatever 
that the property has been stolen. 

A mere suspicion against the accused that the 
property was not Iris own would not justify a con¬ 
viction under section 411 in the absence of direct 
or circumstantial evidence, establishing bejond 
a reasonable doubt that the property was stolen. 

In order to justify a conviction under section 
4*1, 1 enal Code, it is the duty of the pro¬ 
secution to establish that the accused dishonestly 
ictuiued the property and had knowledge at the 
lime of the receipt that the property was obtained 


in one of the ways specified in section 410 01 
the Indian Penal Code. N Yasinkhaxv. Emperor, 
19 N. L. R. 176; 24 Cr. L. J. 9C0; (1924) A. I. R. 
(N.) 48 644 

-— s. 441 —Criminal trespass, u hat constitutes 

— Offence, relating to public propelty—Ccut 1 , 
duty of —Thandika pojetiy, whether jullic 
property. 

A person who has a light of entry inlo a build¬ 
ing cannot be l.eld to be a trespasser by rcascii 
of his failure to obtain the consent or permission 
of the paity in occupatun, cr by reason of 
anything which he does in such building, unlc ss 
it is shown that the thing so done was m offence, 
or was otherwise of smh a nature as to bringIhe 
entire proa edirgs wiihin tie definition ol cri¬ 
minal trespass in section 441 of the renal Code. 

Thandika property is public property and ary 
inve. tigation of t be question of tit le maybe one 
of considerable complexity. Consequently, cases 
involving criminal cffer.cc s in relaticn to smh 
property, ought not to be tried tuinmarily. Be- 
fo.e issuing a process in suih a erss, the com¬ 
plaint and complainant should be ciose ly excmined 
in order to asccitain whether it is a pioper case 
foi a Criminal Court, aud still more so before 
convicting an accused. R MaukG Shwe Ku v. 
Emperor, 2 Bur. L. J. 55 .' (1923) A. I. R.(R.) 

157; 24 Cr. L* J. 929 3£3 


_— s. 447 , offence under—Intention—Ques¬ 
tion of inference—Court, duty of—Summery 
triil—Clear finding, necessity of. 

The essence of an offence under section 447^ 
Penal Code, lies in the intent of Ihe accused to 
commit an offence cr to intimidate, insult, or 
annoy any person in possession of the property 
with reference to which the trespass is made. 

A man is presumed to intend the natuial 
consequences of bis acts, and if any annoyance 
must inevitably attend his acts and he does 
those acts without any reasonable justification, 
he must be held to intend to annoy, even though 
he had no desire to do so and his only desne is to 
obtain seme advantage for himself. 

The question whether a man should he presumed 
to have intended the natural consequences of 
his acts when the intention impelling the 
commission of the act is stated to be cue by 
the prosecution and another by the accused, is a 
question of inference to be drawn from all 3 he 
circumstances of the case and to do that is 
the piimary duly of the Trial Court. . . 

li summary trials it is all the more import¬ 
ant that there should he clear findings en ques¬ 
tions oi fact because it is only trough such 
findings that the Court oi Ee^ncn can fo m its 
own judtxnent with regard to the legality cr 
otherwise cf the proceedings of the Trial Court. 
0 Emperor ». JaOKOius Eas, 9 C. & A. l, K. 
1001; 24 Cr. L. J. 9*6 

__ 4 £ 4 — Code of Criminal Procedure 

(Amendment Act XVIII of l w).-Sch* Jh 
J/ X X—First Class Magistrate — Jurisdiction— 

Order of discharge after defence, value of, 

Under tie Code of Criminal P»®ed« 5 * 
fied on the 1st of September 1923. * Magistrate 
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of the First Class has jurisdiction to try an offence 
sec tion 494, renal Code, and dispose 
ot the same without committing the case to the 
^° 1 '^ Session, and an order of discharge passed 
Dy tlie Magistrate in such a case, after the accused 
had been called upon to enter on his defence, is 
tantamount to an acquittal. 0 Dai. Cjiand t,. 
Ram Dai,, 10 O. J,. J. 412 727 

Pleadings Appellate stage of suit—Amendment 
of plaint . 

Plaintiff, a Burmese Buddhist, sued his wife for 
possession of all the joint property on the ground 
that she had committed adultery bv taking another 
husband in spite of his protest. The defendant in 
her written statement alleged that there had been 
a divorce by mutual agreement. The plaintiff 
succeeded in the first Court. In appeal the 
defendant urged for the first time that the plaint¬ 
iff had no cause of action since he did not allege 
a divorce, nor did he pray for one. The plaintiff 
then made an oral application for amendment of 
plaint which was refused. On second appeal: 

//*/</, that having regard to the fact that the 
omission from the plaint of a prayer for divorce 
was in all probability due to the fact that the 
plaintiff and his legal adviser considered that the 
marriage was already dissolved, which view, 
though erroneous, was under the circumstances 
at least excusable, and also having regard to the 
fact that the objection to the form of the suit 
was taken for the first time in appeal, the case was 
pre-eminently one in which an amendment of the 
cpjaint should have been allowed in order that 
justice might be done. 

^■Quoere.^ Whether a suit lies by a Burmese 
Buddhist for possession of all the joint properly 
on an allegation of the commission of adultery by 
his wife, without u prayer for divorce ? RMaung 
P o Han v. JIa So Yi f 2 Bur. R. J. 65; (x0^3) 

A. I. R. (R ) rCo fj 

- Cause of action arising during pendency 

of suit — Procedure. 

Where a suit is found to have been premature 
at the time when it was filed but a valid cause 
of action arises during the time it is pending, 
an l the plaintiff is otherwise entitled to suc¬ 
ceed, the Court should pass a decree in his favour 
and not compel him to inst tute another suit 
for the purpose. 

Sita Ram v. Ram Chandra, 44 Ind. Cas. 863; 

26 P. R. 1918; 51 P. W. R. 1918; 114 P. R, R. 
1918, Ghulam Fatima v. Rahman, 50 Ind. Cas. 
270; 127 P. R. 1919, followed. Jj Kansiii Ram 
v. Jaimai. Singii, (1923) A. I. R. (R.) 590; 6 i.. I.. 

J. 31 562 

-, construction of—Ejectment suit — 

Redemption, decree for, whether can be passed — 
■Power of Court. 

Pleadings must Le strictly construed and parties 
must be restricted to what they allege in their 
plaint or in their written statements, as the case 
may be. 

-A Court can in >its discretion pass a decree 
for redemption in a case in which >the plaintiffs 
have sued in ejectment. 


Pleadings —roncld. 

Parshotam Bhaishankar v. Rtotial \Zunjav, 
20 B. 196; 10 lu 1 . Dec. (s. s.) 689, relied on. 

Plaintiffs sued for possession of certain land 
oti the allegation that a sale of the land in favour 
of the defendants by the widow of a deceased 
reversioner of the plaintiffs was without con¬ 
sideration and necessity. The Court r ound that 
a mortgage executed by the widow in favour of 
the defendants in respect of a portion of the land 
was binding on the property and gave the plaintiffs 
a decree for possession on payment of the amount 
of the mortgage : ? ^ 

Held, that the Court was competent to pass a 
decree for redemption in the suit as it tended to 
reduce litigation. L Pai.u v. RaSii.i*, (192 J A . I. 
R- (R ) 675 740 

- .evidence, finding—Governing principle — 

Parties to be kipi to lheir pleadings, 

The allegations in a plaint, the evidence aud 
the finding should correspond in legal intent, 
and parties ought not to be permitted to depart 
from their deeds and to establish a case not set 
up in their pleadings. C Ann a da Char an Sir, 
V. HaRGObinda Sir., 37 C. R. J. 55.'; 27 C. V,\ N* 
496; (1923) A. 1 . R. (C.) 570 557 

-- Title. accrual of, during pendency 

of suit — Procedure — Co-owners—Suit by one co¬ 
owner to eject trespasser, maintainability of. 
Where on the date of suit a plaintiff has no title 
to the property in suit but before the case is 
disposed of by the First Court, hi becomes entitled 
to the property aud an amendment of the plaint 
can then be allowed setting forth the claim as 
arising on such accrual of title, the Court acts 
rightly in disposing of the suit on the footing of 
the plaintiff's title acquired during the pendency 
of the suit. One co-owner may sue to eject a 
trespasser without the other eo-owuers being 
made parties to the suit, provided the title of the 
latter is not denied. 

Ahmad Sahib Shutarl v. Magnesite Syndi¬ 
cate Limited, 29 Ind. Cas. 60; 39 M. 501; 2 R. W. 
460; 17 M. R. T. 387; 28 M. R. j. 598, followed. M 
PundEkkaiAU TuiMMaYya v. PendEKK a i.i.xr 
Siddappa 112 

Poramboke land —User by villagers for communal 
purposes—Right of Government to grant land for 
building purposes — Acquisition of right by 
villagers. 

A piece of Natharn Poramboke land in 
a vidage which had been used by the villagers from 
time immemorial as a threshing floor in time of 
harvest, for stocking manure aud green leaves, 
for drviug paddy and other communal purposes 
connected with agricultural operations, was 
granted by Government to a Taluk Board for 
building purposes : 

Held, that the enjoyment of the land by the 
villagers was of too fugitive aud permissive a 
character to afford support to the acquisition 
of any right based on prescription or custom, 
and that consequently the grant by Goverument 
for building purposes was legal. 

Per Ayling.J .—According to the Common Raw 
of the country, the control of the grarnanatham 
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vest? in the "Revenue Authorities and they arc 
at lihertv to grant portions of it at their discre¬ 
tion to persons who apply for it for building 
purposes. 


Collector of Godavari Dish id v. Jannavula 
Pcdda I?evgayya, 4 M. L. T. 44c, followed. 

Per Od°d s, J■ —The user alleged in the (ase was 
much too indefinite in extent and application 
to constitute evidence of any custom. M T.m.i K 

Board, Dindigut, v. VExkaTarAma Ajm.r. .;s 
M. L. J. 133; 18 L. W. 366; 33 M. L. T. 40; 46 

M. S66 


£S 


Possessory title, smi 7 fcflser/ 0;;— Trespasser, 

position of. 

A person in possession of property on being dis¬ 
possessed bv another person without any better 
title is entitled to sue tor recovery of posses¬ 
sion on his possessory title alone. 

Wali Ahmad Khan v. Ajudhia Kandu, 13 
A. 537; A. W. N. (1S91) 19b; 7 Lid. Dec. (n. s.) 
340 and Abdul Hamid v. Sarbulavd Khan, 
78 P. R. 1902; 137 r. Iv. R. 1902, relied on. L 
Karim Bakiisiiv. Gavhar Aii Sc 7 ' 


Practice— Paper-book—Appeal in execution 
proceedings—Papers to be printed . 

Where the question in appeal was whether a 
decree was capable of execution and the Registrar 
refused to get the decree and the agreement 
on which it was passed printed on the gvouud 
hat they were not exhibited, though they 
formed part of the record : 

Held, that the decree should be printed in 
the paper-book, but as regards other papers, if 
they formed part of the decree, they should be 
printed, otherwise not. Fat Nripendra Nath y. 
Jhumak Maxder, 4 p . B.T. 512 681 

- Suit for possession based on ownership — 

Title by adverse possession found by First Court 
— No plea of prejudice on appeal — Appeal, 
second—Adverse possession, plea cf, not definitely 
set up in the plaint whether can be urged. 

Where in a suit for possession the plaintiff 
based his title inter a'ia on ownership and the 
Court of first instance fout.d plaintiff * and his 
predecessor had been in possession of the suit 
property for over the statutory period and 
decreed the suit and on appeal no pica was raised 
by the defeudants-appelUm ts that he was pre¬ 
judiced or taken by surprise by the plaintiff’s 
title by prescription being considered by the 
First Court, the defendant in second appeal is 
not entitled to contend that pla ntiff's title by 
adverse possession was not definitely pleaded in 
the plaint. 

Suiidari Dassee v. Mudhoo Chunder Sircar, ia 
C. 592; 7 Ind. Dec. (sr. s.) 392, followed. 

Somasundxrum Chet'y v. Vadiveht Piltai, 3T M. 
531; 4 M. h. T. 344, Shiro Kumari Debt v. Govind 
Shaw Tanti, 2 C. 418; 1 Ind. Dec. (n. s.) 5^ 
distinguished. M Ml’Kamjjika ShktTithi v \ 
Shiddaya Shetxi, 18 I,. W. 553; (1924) A. 1. r 
CM.) 116 613 


[19*3 

Pre-emption - Custom—Outgrowth of mohalla cf 
:tiijuib. Mile applicable to— Molialla Hussain 
As, a hi, A Julian Cry. 

There is no authority for the proposi: ion tljat 
on accretion to or an outgrowth ol an old sub 
division of a town within the limits of the town is 
to he recarded as a new sub-division of it. i * 
Allah Ditto v. Muhammad Nazir, 7 Tnd. Cas. 
; 16. 84 I\ j,. It. i9»c ; 102 P.W. R. 1910, Imperial 
Oil Snap and General AJills Co., J united De.hi v. 
A isbah-ud-din. 61 Ind. Cas. 325; 2 I,. 83, dis¬ 
tinguished. . 

it cannot be argued that a sub-division of a 
town cannot expand where i's old boundary and 
the land adjoining it are divided l y a steep 
declivity. An outgrowth or expansion can take 
place on adjoining land whether it be on the 
same level ns the old town or on a lower or 
1 iglier level as in the case of hill}’ places. 

The custom of pre-emptioii prevails in Molialla 
Hussain Ag, lii of Multan City. I, Fiaz Ahmad 
Siiah v,-. Ciurcii Missionary. Trust Association, 
London 910 


- AInrtgagcc in possession, position op — 

Wajib ul-arz —Suit for pre-emption , when 

maintainable. 

Even after making a mortgage of his share,, a 
co-sharcr lias a proprietary ii.lt rest left in mm 
so as to entitle him to bring a suit for pre-empticn. 

* The main fact that a person lias taken a pos¬ 
ses? oiy mol t cage cf a share in a village decs not 
make him a proprielcr cf the village so cs to tesist 
a claim for pre-emption. A Padam Singh v. 
Umrao Singh 21 A. L. J. 52 ;; C1V24) A.I. R. 
(A.) 48 1 C 4 

- Sale in recognition of superior right 

of pre-emption, whether subject la pre-emption. 
Pre-emption can be enforced without the 

Intervention of-‘the Courts. / > 

When a vendee in recognition of a pre-emptor s 
right conveys his bargain to the latter, he is not 
really effecting a fresh sale, but is merely substitut¬ 
ing the pre-emptor for himself as vendee, and 
such a re-sale or re-conveyari. e gives rise to no 
right to pre-empt. L Faiz Muhammad v. 
Muhammad Isma ii. . . 

Presidency Towns Imolvercy Act (III ofl£09), 

s e_ Act of Insolvency—Departure of sortte 

of several members- of firm ivith intent to defeat 
creditors. ■' 1 

Where it is put forward, as an alleged aft of 
bankruptcy that the partners of n fom ha\e de- 
narted from their usual place of businpss or other¬ 
wise absented themselves that must refer to the 
individual parlifcis. One man cannot as an 
agent for another depart from his usual place 

In 'the ease of-a firm with-two partners the de- 
narting from the usual place oi busm> ss wi b >n- 
tent to delay and defeat the tier dors, must be 
a de parture of both the partners and not merely 
the departure of one of them, and an 
tion order cannot be made against the m. 
unless both the partners depart with the ame 
intent. B In re MahomBd HaSHAm & c O„ j *4 
Bom. h. R.861J (1923) A. I. R. (B.) 107 . , 
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Presidency Towns Insolvency Act— 1009 — < on ( 11. Principal and agent—could. 

—- s. 18 , applicability of—Commissioner in 

Insolvency whether can stay insolvency proceedings 
in District Court—District Court, whether subject 
to superintendence of Commissioner—District 
Judge, powers of 

Section 18 of the Presidency Town: Inrolvci;ey 
Act applies where the Insolvt icy C\ r.-r t lu.s pc \yi r 
to stay an ordinary civil suit which may bt 1 • 1 1 n g 
at the date of the' insolvency auaii •• t . n ;i ?< Ivci.t. 

It docs not relate to -some otlte r ii.se Ivc icy 1 < l d- 
ing in some other Court of another Province or 
in any of the District Courts of the Presidency. 

A District Court is not subject to the Mipcnr.- 
teudence of the Commissioner in Ins< lvcncy but 
to til at of the High Court on its appellate fide. 

A District Judge lias powers of slaying ir.icl- 
vency proceedings in his Court siiuil ir to tin sc 
which a Single Judge of the High. Court has under 
section 22 of the Presidency Towns IuscduiK y ■ 

Act iu respect of insolvency proceeding 4 pend¬ 
ing in the High Court. E 1 .id M vnkkCuaxd 
V ine hand pat NT, 2.1 Bom. i. R. 8;j; v i‘ 2 -) 

A. I. R.(B.)sgo; 47 B. 275 61 

principal and agent— Commission, Dicker when 
entitled to—Mengare—Titie-deeds, inspection of 
—Mori gat or, right 0 f. 

I11 or.lcr to entitle a Broker D Ins commission 
lie must prove either that the transition has 
been comiletcd, or that, if it is not. the non-com- 
pletion was due to default on the part of the pun • 

^Lott v. Ouihiv.iiic, (1 S^3) 10 T. h. It. 76 at p. 

77, l olio wed. 

A mortgai* e in Bomba* is not bound to de.iv. r 
possession of the ti-.l -dcu li or to prot nee them 
ter the. inspection of tin* mortgagor, uiil.l a *uul 
tender or paymelit of the principal, intent and' 

cost?. 

Beattie v. Jeihi, 5 E. II C. h • (O. C. J.) 15- 
at tp. 15s, 137 - r*lied uprr. R K. C. MeiiTa 
v. Ca SSuMBIIAI ICEHSAVJi, 2 4 Eciu.I.. 11 847 ; 

(1922) A. I R. { E.) 433 3 ’ b 

Mandate to agent to pay creditor out of 


funis 1 n his hands— Notice to creditor - Cud tier, 
r Jil of, to sue agent— Priority. 

Where thers are funds in the hands of au agent 
belonging to .the principal and the priii ipal 
gives a mandate to the agent to deliver them in 
extinguishment of au obligation of the principal 
to a third party and that mandate is comm uni ate d 
to the creditor, there arises on the part of the 
agent an obligation towards the creditc rs on 
which'he can be sued both at law and in equity — 
in law as on a contract and in equity as upon an 
implied assignment of such funds as there may be 
m his hands to satisfy tro tanto with those funds 
which he had in his hands the claim of the creditor. 
In order to succeed 011 the legal Iaim. however, 
it must be shown that the fund wlmh it is sought 
to attach was actually in existence in the hands 
ol the agent at the date of the writ. 

Walker'v. RoAron, (184-) 9 M. & w - l 11 : 

h. J. Ex. 173; « 0 R - 77 i * 5 2 E R. >74 and 

Crowfoot v. Gurney, (1832) 0 Bing 5721 2 M. & 
Sc. 4731 2 L. J • »n. s.) E. 21; 33 R. R « 5 j 7 I 

13I E. R. 655. r« 4 ed ou< 


Plaintiff placed orders with the fiis* defendant 
who were acting as jg nts 01 tlic ond defendant, 
an English Company in London, for the purchase 
of icrtain yellow metal. The goods arrived ard 
were in the custody of the National Bank of India 
whose draft for ttm plaintiff was instructed 

to arc p» and t ike delivery of goods. This amount 
was later, by consent of parties, reduced to £400 
But soon aft*r, a different arrangement was 
substituted bv which tbc plaintiff, apparently 
on account of the preva bug rate cl exchange, 
sent :: [nr. dirc t to the second defendant in Loudon 
and the latter instructed 1 he first defendant 1o 
pnv the National Bonk *• out of the funds of oum 
in vour hands" and rclea.-c the go^ds from the 
iMnk. But the first de.ei «0.u 1 refused to pay 
up the Bank till some disputes about some other 
rr at'.ev between plaintiff and first defendant were 
Settled. The. second defendant meanwhile went 
into voluntary liquidation. In an action by plaiut- 
111 foi C400 against first and rciond defendants 
jj (1) that the second defendant was liable 
ts for moneys had and received to plaintiff s use 
cn a 1 onsideration whi h had faded and plaintiff 
was entitled to an equitaMc charge for the amount 
ol the fun Is 01 the st c< nd deiendant in the hands 
of tlic first defendant ; 

{?, that tin: plaintiffs equitable charge over 
j he furds in Hie hands of the first defendant must 
pievnil ocer anv legal claim either of the liquida¬ 
tor'. of r. con i defendant or 01 the Bank and first 
defendant was bound to pay the amount to the 
plaintiff notwithstanding any pressure or prohibi¬ 
tion 110111 the liquidator. 

bum v. Carvalho (1839I 4 Mv. & Cr 690j 
9 I,. J. ( m s ) Ch (> 3 ; 3 J ui u.t; 4 * R- R- 2 - 3 - 41 
ly. R. *65 and Walker v. Rosiron, (1842) 9 SI. &W. 
41'x; 7 I h. J. Ex. 17 j; 60 R- R- 77 °. x 52 E- R. 174. 
relied on. 

A plaintiff cannot get relief both against the 
principal and the agent, since their liability is 
omy alternative. 

M;rcl v. Westmorland. (1 Q°*j) A- C. ri; 73 
L. T- R. B. 93 . 89 L. T. 702; 32 W. R. 353; 20 
T. L. R. 38. followed. M Axa.\T1j,\Chari v. 
Rainam and SaRathi, 45 M. L. J. 83 18 L. 33 . 
674; (1,23) A. I. R. M.) 713 161 

__— Several principals — Agent, when can get 

ta!id discharge Dent md for accounts by principals 
individually—Refusal by agent — Limitation , 
comm, ir.cwenf of—Contract Act (IX 0/1872), 
s. 38 application of—Limitation Act [IX of 
l0 cS), bch. I, Art. 89. application of. 

A11 agent cannot get a va id discharge by 
accounting to one of several co-principals. Such 
a case is not covered by section 38 of the 

Contract Act. . , ... 

1 he limitation for a suit by several co-principal* 
for accounts against the agent, where although 
each of the pnn ipals has severally caked upon 
the ngent to Tcudi r account and been refused, the 
co-nrb cipnts have never if intiy called upon the 
agent to account to them, begins to run from 
the date of the termination o> the agency and 
not from the date of the agent’s refusal. Article 
89 of Schedule I to the Limitation Act has no 
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Principal and agent— con cl d. 

application to such a case. Pat JagdiP Prasad v . 
RaJO KuEr, (1923) Pat. 177; 4 P. R. T- 53 i; 
(1923) A. I R. (Pat.) 464 1022 

Procedure — Cross-cases—Trial by one Magis- 

irate. 

It is desirable that cross-cases arising out 
of the same occurrence should be tried by 
the same Magistrate. C Samir v Beni Madhab 
Gope, 37C. LJ. 410:27 C- W. N. 700; (1923) 
A. I. R. (C.) 644; 24 Cr. L. J. 940 364 

_— Insolvency—Evidence recorded by 

Official Receiver—Consent of parties. 

Where a matter has to be decided on trial by 
a Court, the Court should hold the trial itself 
and Tetain advantage ot seeing the witnesses 
give evidence following the course of proceedings. 
It is undesirable that it should delegate its duty 
to a person whose interest and duty may conflict 
in the conduct of the proceedings. 

In proceedings arising out of an application 
made by an Official Receiver for the setting aside 
of an alienation by the insolvent the parties agreed 
that the statements of the witnesses should be 
recorded by the Official Receiver and they were 

so recorded: 

Held, that the procedure adopted was extremely 
undesirable but was validated by the consent 

of the parties. _ . T , 

Tainab Bibi Saheoa v. Hyderally Saheb, 56» Ind; 
Cas. 9571 43 M. 609; 38 M. L. J- 532 * 28 M. R. T. 23: 
(1920) M. W. N. 360; 12 R. W. 64, followed. M 
Krishna Iyer v . ThE Official Receiver of 

Trichinopoi.y , , , J 445 

_ Plaint describing defendant as minor — 

Defendant contesting suit as major—Plaint not 
amended—Suit, whether can proceed—Conduct 
of parlies, whether cures irregularity. 

A defendant was originally impleaded as a 
minor and an application made for appointment 
of his mother as guardian. The defendant, how¬ 
ever, appeared and stated he was of age. The 
Trial Court went into the question and found he 
was of age. He was actually represented by a 
Vakil and contested the suit. No application 
for amendment of the plaint was, however, 
made nor was any amendment ordered by the 
Court, and his name continued in the plaint 
as a minor under the guardianship of his mother. 
On appeal to the lower Appellate Court he was 
represented as major and was again represented 
by a Vakil. The lower Appellate Court finding 
other issues in favour of the plaintifi-appellant 
dismissed the suit on the technical ground that 
the defendant-respondent had been treated 
in the Court of first instance as a minor, 
whereas in fact he was of age. In second appeal 
to the High Court : 

Held, that as the defendant had full knowledge 
of the proceedings in Court, having actually 
appeared and been represented by Vakils in 
, both the Courts, the suit cou’d not be dismissed 
merely on the technical ground urged, and that 
assu min g there was any irregularity it was fully 
cured by the conduct of both the parties. 

Ramdchari v. Duralsami Pillai, 21 M. 1671 
7 Ind. Dec. (n. s.) 474 and Canga Ram v. Mihin 


Procedure —co^cld, 

Lai, 28 A. 416; 3 A. I,. J. 187; A. W. N. (1906) 
73 . relied on. A Hargobind Singh v. Hukum 
Chand, 21 A. R. J. 551; 45 A. C c 8; (1924) A. I. 

1 G (A.) 94 351 

—- Two cases decided simultaneously — 

Two appeals—One appeal dismissed as time - 
barred — Decision, whether res judicata qua other 
appeal—Refusal of Appellate Court to entertain 
other appeal—Miscarriage of justice — Irregu¬ 
larity — Revision. 

The right of a party to appeal in one out of two 
cases simultaneously decided must be recognised 
especially where it does not involve the setting 
aside of any decree held by the opposite party 
which has become final by reason of non-appeal, 
A porprietor left a Will bequeathing the whole 
of his property to his two daughters. On the 
strength of this Will the daughters alienated some 
laud to one person and a house to another. The 
brother of the deceased proprietor brought 
two suits for possession alleging that the testator 
had no power to make a Will and that no title 
was conferred by it on the alienors. The issue.in 
both the suits was the same. They were heard 
and decided together by a single judgment which 
was recorded in the case relating to the land. 
In the case relating to the house a formal order 
referring to this judgment was made. The alienors 
appealed against the decree given in the suit 
relating to the land. The appeal against the 
decree given in the suit relating to the house was 
filed out of time. The Divisional Judge dismissed 
this latter appeal as time-barred and then held 
with regard to the appeal regarding the land suit 
that no appeal could lie because by reason 
of the dismissal of the other appeal, the only issue 
had been finally decided and constituted res 
judicata, and dismissed this appeal also. The 
alienors’ preferred an application for revision; 

Held, (1) that the refusal of the Divisional 
Judge to entertain the appeal on the ground that 
his jurisdiction to hear it had been ousted by 
reason of the operation of the law of res judicata 
was wrong and amounted to a miscarriage of jus¬ 
tice 1 

(2) that the miscarriage amounted to an irregu¬ 
larity within the meaning of the law governing 

revisions ; . , 

(3) that the fact that no application for revision 
had been lodged against the dismissal as time- 
barred, of the appeal respecting the house, did 
not debar the Court from entertaining this revi- 

• ^ 

Akhi v. Hazratgul, 71 Ind. Cas. 1009. Rahim 
Bakhsh v. Fakhar-un-nisa, 31 P. R. 1898 and 
Jogal Kishore v. Chatnmo, 85 P. R. 1905; 1 5 1 '*• 

1 . R. 1905; 105 P. W. R. 1905 (P. B-), • dis¬ 
tinguished. . 

(4) that the defendants had the right to appea l 

to the Divisional Court and to obtain an adjudica¬ 
tion in the land suit without necessarily appealing 
in the case of the house suit j . .. 

( 5 ) that the order of the Appellate Court dis¬ 
missing an appeal as time-barred could not be 
said to amount to an adjudication upon the issues 
in suit. Pesh Cabov-JehanOir 
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Provincial Insolvency Act (III of 1907), ss. 24(3), 

28, 39 (4) ,146— Proof of debt after discharge of 
insolvent and declaration of dividend, admissi¬ 
bility of—Debt enforceable at date of adjudication 
but subsequently barred whether can be proved — 
Insolvent, whether person aggrieved by order ad¬ 
mitting creditor to proof of debt — Appeal. 

An insolvent is a "person aggrieved ” within 
the meaning of section 46 (2) of the Provincial 
Insolvency Act of 1907 by an order admitting 
a creditor to proof of his debt and is, therefore, 
entitled to appeal against it. 

Under sections 24 (3) and 39 (4) of the Provin¬ 
cial Insolvency Act of 1907, a creditor is not 
bound to tender proof of his debt before the dis¬ 
charge of the insolvent or before the declara¬ 
tion of the final dividend, but is entitled to tender 
proof of his debts at any time during the adminis¬ 
tration so long as there are assets to be distributed 
and no injustice is done to third parties. 

Ex parte Doddam, In re Taylor, (1860)45 E. R: 
763 at p. 765; 2 De G. F. & J. 625; 29 E. J. Bk. 20; 
Jur. (N. s.) 570; 2 E. T. 3431 8 W R. 457; 129 R. 
R .224 In re McMurdo, Penfield v. McMurdo, 
(1902) 2 Ch. 684 at pp. C99. 7° 6 ; 7 1 E. J- ch - 
86 E. T. 814; 50 W. R. C44, Lakshmanan v. 
Mutlia, 11 M. 1; 4 Ind. Dec. (n. s.) i, followed. 

A debt not barred at the commencement of 
the Insolvency does not, in and for the purpose 
of the insolvency, become barred by lapse of time 
and, therefore, under section 28 (1) of the Provin¬ 
cial Insolvency Act, any debt of the insolvent 
subsisting on the date of adjudication is prov¬ 
able in insolvency even though on the date of 
presentation of proof the debt had become barred. 

Ex parte Ross, (1827) 2 Gl., & J. 46 and 330, 
In re Benzon, Bower v. Chelwynd, (1914) 2 Ch. 
68; 83 E. J- Ch. 658; no E. T. 926; 21 Manson 
8; 58 S. J. 430; 30 T. E. R -435 .In re McMurdo, 
Penfxeld v. McMurdo, (1902) 2 Ch. 684 at 

pp. fi99» 706, 71 E. J- Ch. 691; 86 E. T. 814; 
50 W. R. 644, Ex parte Lancaster Banking 
Corporation, In re Wcstby, (1878) 10 Ch. D. 776; 48 
E. J. Bk. 89; 39 E. T. 6 73 ; 27 W. R. 292. relied on. 

Subbarayan v. Natarajan, 70 Ind. Cas. 396; 
45 M. 785; 16 E. W. 68; (1922) M. W. N. 424; 
43 M. E. J. 168; 31 M. E. T. 140; (1922) A. I. R. 
(M.) 268, (F. B.) distinguished. 

Per Oldfield, J. —When a decree-holder can 
prove his decree-debt in insolvency no question 
of his right to execute the decree, within the mean* 
iug of section 48 of the Civil Procedure Code, is 
raised. 

Per Venkataiubba Rao, J. —The object under¬ 
lying section 24 of the Provincial Insolvency Act 
is to enjoin upon creditors to tender proof as early 
as possible, a course tending to convenience in 
the administration of the insolvent’s estate and 
the provision does not enact a rule of limitation. 
M Siva subb a ra mania PII.I.AI V. TllEETlIlAPrA 

PIU.AI, 45 M. E. J. 166; 18 E. w. 636; (1923) 
M. vV N. 895 ; ( 1924 ) A * x * R * ( M ) l6 3 572 

-- s. 34 — Insolvency—Execution sale of 

insolvent's property before adjudication — Sale- 

proceeds — Receiver, rights of. 

Whrre property belonging to an insolvent 
ia sold in execution of a decree and the sale- 
proceeds are deposited in Court before the date of 


Provincial IosolvftDoy Act — 1907 —conoid. 

the order of adjudication, the amount deposited 
is excepted from the general provision contained 
in section 34 of the Provincial Insolvency Act 
of 1907, that property of the insolvent realised in 
the course of an execution should not be claimed 
by any person against the Receiver. M SkiniVasa 
NA lCKEky. OFElClAI. RECEIVER OP SoU.VH CaXaKA 

172 

-S- 37 — Fraudulent transfer—Transfer 

under pressure — Charge—Note on hundi, 
whether operates to create charge—Registration 
Act (XVI of 1908), ss. 17 (1) (b), 49. 

Where the dominant motive of a debtor in mak¬ 
ing a transfer in favour of a creditor is to save 
himself from exposure or from proceedings in 
Court, the transfer cannot be held to be fraudu 
lent within the meaning of section 37 of the Pio- 
vincial Insolvency Act. 

Puran Chand v. Punjab National Bank, Limited 
59 Ind. Cas. 578; 3 E. E. J - 44 i 3 U. P. E. R. (E 
6 and Ex parte Taylor, In re Goldsmid, (1887) 
18 Q. B. D. 295; 56 E. J- Q- B. 195; 35 W. R. 148, 
relied on. 

At the foot of au unregistered liundi for over 
Rs. 100, a note was added in the following words: 
"Our property at Delhi and Ludhiana shall be 
liable for this debt:” 

Held, (1) that the note did not operate to create 
a charge on the property ; 

(2) that, in any case, the hundi being unregis¬ 
tered it was inadmissible in evidence under sec¬ 
tion 49 of the Registration Act to establish a charge 
on the property. L Purvx Chand v. Pi-pan 
Chand, (i<2<) A. I. R. (I..) 652 441 

Provincial Insolvency Act (V of 1920 ’, s- 3 — 

Creditor's petition—Transfer by District Court 
to Sub-Court — Jurisdiction. 

Under section 3 of the Provincial Insolvency 
Act the District Court is the only Court having 
jurisdiction to deal with creditors’ petitions, in the 
absence of any Notification of the Local Govern¬ 
ment investing Subordinate Courts with juris¬ 
diction over this class of cases. An order, therefore, 
of the District Court transferring such a 
petition to a Sub-Court for disposal is ultra vires. 
M Pkemchand Indoji v . S01.ET1 Gopalappa, 
(1923) M. W. N. 7541 45 M. E. J. 089; 18 E. W. 
685 876 

-s. 34 ( 2 ) — Debt, proof of — Limitation 

plea — Time, point of, at which applicable — 
Court, power of, to reject application to enter 
creditors on schedule—Grounds other than limi¬ 
tation. 

Under recti n 34 (2) of theProvincial Insolvency 
Act, 1920, the date of the adjudication is the 
point with reference to which it should be deter¬ 
mined whether the recovery of a debt is barrel 
by time or not. 

When a debt is held to be provable within the 
meaning of the foregoing section, it is still open to 
the Court to reject the appli ation for enterin * the 
name of the reditor on the schedule, on grounds 
other than that of the debt being barred De¬ 
limitation. O Ijaz Husain y. Eaciiman Das, q 
O. & A. E. R- 79 & 790 
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Provincial Insolvency Aet-~15^D—concid; 


-s- 53 — Fraud’dent transfer, setting rs’de 

of — Creditor, whether 1 an 1 r a. li r.i — luniita/i-n. 
The language • i sin-lion > of the Provincial 
Insolvency A t makes P :n .-uinhcnl on the 
Court to annul c-very trm-fer of }>r petty made 
by an insolvent i> the transferor is adjudged 
insolvent within two year- ficm the date of the 
transfer provided it comes to a finding that such 
transfer was not made in good 1 1 iill and for 
valuable consideration. 'T!-c* s<•< Ii< n contemplates 
that action un.lrr it wili be t.ihc-n by the Rccei .er 
but it does not mean that even where the Receiver 
refuses or negkcls to a:t no one else van set the 
proceedings null r ibis section in motion. 
Whether the Court ch-*osos to l ake action iisilf 
under the secti nor HuiA'd by the Receiver cr 
by a creditor it is not bound by any period of 
limitation and Art. 1S1 of Schedule I to the 1 .imi¬ 
tation Act h.is no app!icat.on to such a proceeding. 

Pirthi N ulh . Ji ishrsh'iT Nath. 69 Ind. Cas. 
403, followed. Jj DaA'ai SiKGiit’. Kuxj J ai, 

—- s. 54 —Fraudulent preference, what 

amounts to. 


In order to hold that a transfer by a debtor 
in favour of a creditor constitutes a fraudulent 
preference within llie meaning of section 54 of the 
Provincial Insolvency AcL, the Court must be 
satisfied that the dominant or substantial motive 
of the debtor in making the transfer was to prefer 
the particular creditor and not to secure some 
advantage for himself. 

Sharp v. Jackson, (1899) A. C. 419; 68 f 4 . J. 
Q. B. 866; 80 L. T. 841; 15 T. L. R. 418; 6 Mauson 
264 and In re Rai Mohan Shaw, 53 Ind. Cas. 173, 
relied on. 

A debtor approached one of his creditors for a 
fresh loan which he required for business purposes. 
The creditor refused to advance the loan unless 
liis previous debt was also secured. The debtor 
then agreed to grant him a mortgage of certain 
property to secure the previous debt and the 
iresh advance : 

Held, that the mortgage did not constitute a 
fraudulent preference within the meaning of 
section 54 of the Provincial Insolvency Act. 
L Daulat Ram v. Deoki NaNdan SGI 

Provincial Small Came l ouits let (IX of 18 S 7 ), 

fcch. II, ^rt 85 —Suit to >ecovcr value of 

silver misappropriated by defendant, whether 

cognisable by Small Cait*c CjUrt. 

Plaintiff sued to recover front defendant a 
certain turn with interest being the value of 
some silver made over by him to the defendant 
for conversion into ornaments and misappropriated 
by the latter. Plaintiff had prosecuted the 
defendant under section 406 of the Penal Code 
and had obtained a conviction, which had, 
however, been set aside 011 appeal: 

Held, that the suit fell within the scope of 
Art. 35 of Schedule It to the Provincial 
Small Cause Courts Act, and was not cognisable 
by a Small Ca se Court. 

Chetahuddin v. Ram Siraman, 62 Ind. Cas. 432; 
48 C. 879; 25 C. W. N. 256, Nabi Bakhsh v. 
Muhammad Ali,Oj Ind. Cas. 305; 3 1 *. I*. J. 380 


Provincial Small Clause Courts Act—concid, 

and Sughra v. Ram Lai Misra , 59 Ind. Cas. 593; 
■-'3 0 . C. 35-, relied on. L RaGhbIr. SjnGii v. 

vSi sGn Ram 828 

Public Gambling Act fill of 1387), ss. 4, 5, 6— 

Police raid—Gaming going on—instruments of 
gaming found—Common gaming house, presump¬ 
tion as to—Direct evidence, whether necessary. 

The Police, having obtained a warrant, raided 
a house in which they found the accused persons, 
gaming was going on and there were instru¬ 
ments of gaming: 

Held, that, under the circumstances, the presump- 
lion contained in section 6 of the Act applied 
and dispensed with the necessity of direct evidence 
that a commission was being taken by the keeper 
of the house. 

Lach'chi Ram v. Emperor, 65 Ind. Cas. 852; 
20 A. L,. J. 218; 23 Cr. A. J. 196; (1922) A. I. R. 
(A.) 61, distinguished. A SiTa Ram v Emperor, 
2 \ Cr. Iy. J. 034; 45 A. 671 358 


Punjab Courts Act (VI ol 1918), s- 41 (31— Appeal, 

second— Question of custom — Application for 
certificate—Older directing grant of certificate — 
Certificate , separate, whether necessary — Custom v. 
personal /aw— Adoption — Uncle's daughter’s son 
— Rai Brahmans of Mohr a B Italian, Tahsil and 
District Rawalpindi. 

Where the order of a District Judge directing 
the grant of a certificate under section 41 (3) 
of the Punjab Courts Act, read with the appli¬ 
cation for the grant of the certificate, contains all 
the parti u a.s required by the section, the 
omission to draw up a formal certificate is 
immaterial. 

Rai Brahmans of Mauza Mohra Bbattan, 
Tahsil and District Rawalpindi, are governed by 
Hindu paw in matters of adoption, and the 
a loption of an uncle’s daughter’s son is recog¬ 
nised among them as valid. 

qli strict Hindu I.nw of adoption i 9 often 
modified by custom in the Punjab. L BaSiiu Ram 
v. Pxara Cijaxd, 4 E. 4 34 928 

_._8 41'3)— Custom — Inheritance—Finding 

trial M' haiiiniada i m Law applies—Second appeal 

— Cer/fic it. , r.cccisityof. 

W. ere Oi. the < ; i esiion « f ti e right of n he it- 
au e lie lower Api e’late Court fine S that the 
parties arc govtrn d by Muhammadan I.aw and 
net by oust m, that fil l ing c: iino' be chad rgid 
in se.«,nd appeal without a certificate. L RASuJ 

KHAn v IIawasi, (92;-) A. I. R. (^.>284 4 c 8 


s 44—*• Case.” meaning of. 


The word case ” in section 44 of the Punjab 
in its Act does not necessarily mean the whole 
sc. but it at least means a particular branch 01 
sc for which an independent remedy or different 
occdure is provided by the Civil Procedure Code, 
mscqucntly, where, after frr mifig a .prdimm^y 
;uc, the Court decides that a suit can be bought 
the form in which it was presented, that does 
,t amount t the decision of a case. within the 
waning _of the section. , L 
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Punjab Courts Act— concld. 


Punjab Municipal Act— concld. 


- s. 44 —Civil Procedure Code ( Act V of 

r 1908), O. XVI,r. 19— Revision — Interlocutory 
order—Older in contravention of law — Inter¬ 
ference by High Court. 

Interlocutory orders cannot, or at any rate 
should not, be interfered with by the High Court 
in revi ion, even though such orders are made 
in contravention of an express provision of the 
law, such as an order whicn contravenes the pro¬ 
visions of r. 19 of O. XVI of the Civil Procedure 
Code. 

Gulab Chand v. Slur Singh. 35 Ind Cas. 608; 

149 P. W. R. 1 yi8 P. L. R. 1917, lollowed. L 
Firm R\iimad Ui.lah-Fakhar ud-din v Firm 
Ruii.m Bakiish-Qumar-ud-dix, (1923) A. 1 . R. 
(L.) 301 107 

Punjab Land Revenue Act (XVII of 1887 ), s- 31 

(2) — Evidence Act ( I 0/1872), s. 74— Histoiy 
of District attached to Settlement Record, whether 
pirt of Record of Rights—Public document — 
Proof — Certified cot>y. 

The history of a District attached to a .Settle¬ 
ment Record does not form part of the Record 
of Rights as it is not one of the documents specified 
in section 31 (2) of the Punjab Land Revenue Act. 
But it may be presumed that it was compiled 
by or by the direction of the Settlement Officer, 
and is, therefore, a public document within the 
meaning of section 74 of the Evidence Act, provable 
by the production of a certified copy. L 

Muhammad Kiian v. Sultan Azam 1C40 

Punjab Municipal Act (III of 1911 ), ss. 56 ( 4 >, 131 
— Well, private , used by public - Dedication to 
public — Presumption—Well whether vests in 
Municipal Committee—Well in dangerous condi¬ 
tion—Procedure. 

In India, ordinarily, the owners of 
wells do not prohibit the public from using 
them. It is considered to be a meritorious act to 
allow the public to take water even from private 
wells. So the mere fact that the public have 
been allowed to take water from a private well 
for a number of years cannot necessarily lead 
to the conclusion that the well was dedicated to 
the public. 

A private well does not vest in the Municipal 
Committee merely because of long user by the 
public and section 56 ( b ) of the Punjab 

Municipal Act has no application to such 
• well. 

If a private well appears to a Municipal 
Committee to be injurious to health or offensive 
to the neighbourhood, it has ample power under 
section 131 of the Punjab Municipal Act by 
notice to require the owner to cleanse, repair, 
cover, fill up or drain it off. L NUr Ahmad 
Khan v. Municipa 1 . Committee, Amp.itsar 886 

- SS. 61 (B),242 (1) (a)— Notified area— 

Local Government, power of, to impose taxes, 
extent of. 

The Local Government ha* no power under 
section 242 (1) (a) of the Punjab Municipal Act 
to impose in a . otified Area those taxes, which 
a Municipal Committee can only impose with 
the previous sanction of the Governor-General 


in Council, and its powers are restricted to the 
imposition of the taxes detailed in section 61 
( B) of the Act, for which only the previous sanction 
of the Local Government is required. L NotiPiHd 
Area Committee, Unai/.amvr Singh, 4 L. 442 908 

-ss. 84,86 — Tax lev ed illegally — Suit to 

recover amount paid, whether maintainable — 
Civil Courts, jurisdiction of. 

The special procedure enacted in sections 84 
and 86 of the Punjab Municipal Act relates only 
to appeals against the assessment or levy of a 
tax under the Act and '’oes not provide a remedy 
for an act whi.h might be done in violation of the 
provisions of the Act. 

Section 86 of the Punjab Municipal Act does not 
oust the jurisdiction of the Civil Courts to relieve 
one subject of the Crown against an illegality 
imposed upon him by any other subject. 

G. I. P. Railway Co. v. Amraoli Municipality, 
x6 Ind. Cas. 449; 8 N. L. R. 107, relied on. 

A Civil Court has jurisdiction to entertain a 
suit to recover the amount of a tax illegally levied 
by a Municipality on the plaintiff, and failure on 
the part of the plaintiff to take action under sec¬ 
tion 84 of the Punjab Municipal Act docs not 
bar the suit. 

Committee of Notified Area, Una v. Chatar 
Behari Narain, 44 Ind. Cas. 910; 74 P. L. R. 
1918:74 P. W. R. 1918, followed. L Municipal 
Committee. Pixd Dadax Kuan v. P ha gw ax 
Sixgh 737 

Punjab Pre-emption Act (II of 1905), s. 22 — 

In e fixed or paid in good faith, proof of — Onus 
— Payment , meaning oj — Market-value, method of 
cetcrminin ?— Test. 

The onus of proving that the :onsidcratfon for 
y pre-eraptible sale entered in t sale-deed was 
fixed and paid in good faith, rests solely upon 
the vendee and it rests upon him from the very 
outset and not by reason of the burden having 
shifted by evidence, slight or otherwise, pro¬ 
duced by the pre-eraptor. 

Gulac v Ram Singh, 10 2 P. R. 1890, followed. 
The word " payment " means more than a 
public transfer of cash from hand to hand. A 
genuine payment implies that this transfer is 
permanent anl real and that the vendor is 
really parting with and the vendee really acquir¬ 
ing something of value. 

A reference to record sales is a very unsatis¬ 
factory method of determining market-value and 
the resul s of such a calculation should be 
regarded with the utmost caution 

A calculation based on an actually existing 
lease is certainly one of the best methods 
which can be adopted for calculating the market- 
value of the leised property. 

The price proved actually to have been paid 
is the best test of market-value. Pesh AhmadJi 
Kuan v. Gulmir 271 

Punjab Pre-emption Aot (I of 1913), g. 15— 

V.llige -inmoveable property—Question of fact — 
Appeal, second—Custom prevailing in town, whe¬ 
ther applies to suburb—Machine Mohalla, Jhelum 

CUy. 
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Punjab Pre-emption Act, 1913—cor cld. 

T e question whethe- a particular piece of land 
is v U ige immoveable property or has bea nie 
part of a town is a question of act and cannot be 
agitated in second appeal. 

Ma mud v. Jummi, 5 , Tnd. f as. 646; 28 P. 
R 1 ig; i - P. L. R. >920. followed. 

It s possible that a village may become absorbed 
in a town. 

Kish an Da' v. Ali Dakhsh, 87 P. R. 1890, 

relied on 

It is not necessary th t a custom of pre-emption 
prevailing in a town should apply to its outgrown 
mohalas or suburbs 

Umar Bakhsh v. Abdul Karim, 70 P. R. 1898, 
Kar m I.ahi v. Babua Mai, 21 P. R. 1900. and 
Abdulla v. P minis Ram, 42 P. R. 1906; 85 P. L. R. 
1907; 79 P. W. R. 1906. followed. 

The Machine Mohalla has become a suburb 
of Jhelum City and has ceased to be a part of the 
village of Fira Ghaib. 

There is no custom of pre-emption in the Machine 
Mohalla of Jhelum City. L Di\van Ciiand v. 

Nizam Bin, (1923) A- I. R. (L ) 44 3 610 

Punjab Tenancy Act (XVI 0 ! 1887), s- 77 (3), 
proviso ^ 1 )—Jurisdiction oj Civil and Revenue 
Courts—Ejectment suit—Occupancy rights claimed 
by defendant — Suit, whether cognizable by Reve¬ 
nue Court. 

Plaintiffs sued to e ject defendants ou the ground 
that they were trespassers. Defendants put for- 
war i the plea that they were occupancy tenants 
of the land in dispute; 

Held, that, having regard to proviso (1) to 
section 77(3) of the Punjab Tenancy Act, the 
suit was cognisable by a Revenue Court and not 
by a Civil Court. 

Wadhawa v. Musammat Hassi, 29 Ind. Cas. 778; 
73 P. R. 1915; m P. B. R. 1915; 64 P. W. R. 
1915, Mihan Singh v. Bhagwan Kaur, 37 Ind. 
Cas. 390; hi P. R. 1916; 234 P. W. R. 1916, 
followed. 

G hulatn v. Jowala Singh, 48 Ind. Cas. 363; 103 
P. R. 1918; 179 P.W. R. 1918; 130 P- L. R. 
1918, dissented from. L Parabh Dayai, v. 
Rad ho 818 

Railways Act (IX oi 1890), ss. 72, 76 —Risk Note, 
germ B — 'Loss,” meaning of—Goods con- 
eigned for carriage—Suit fo> damages—Liability 
oj Railway Company—Burden of proof. 

The loss referred to in section 72 and other 
sections of Chapter VII of the Railways Act 
Ss the loss suffered by the consignor or the true 
owner, where such loss occurs by reason of mis¬ 
delivery or non-delivery. 

The word 'loss” in the Risk Note, Form B.is not 
confined to the case ©f involuntary or unwilling 
parting with the th.ngs with reference to which 

the word is used. _ . 

Great Indian Peninsular Railway Company 
▼. Jitan Ram-Nirmat Rum, 72 Ind. Cas 440; 
4 P. h. T. 173 ; ( 1 923) Pat. 82. i P. L. R 16*, (1923; 
L 1 R. (Pat.i 285, 2 Pat. 442, followed. 

Where goods arc consigned to a Railway Com¬ 
pany for carnage under the Risk Note Foim B, the 
ordinary liability of the Railway Company under 
section 740! the Railways Act is limited by the 


Railway! Act—coucld* 

special agreement entered Into by and between 
the parties under the Risk Note. 

Great Indian Peninsular Railway Company v. 
Jitan Ram - Nitmo 1 . Ram, 67 Ind- Cas. 664; 3 P. L. 
T. 222- >192?) A 1 R. !Pnt.) 17, followed. 

In order to succeed in an action for damages 
for loss of goods consigned to a Railway Company 
for carriage under the Risk Note, Form B, it is 
incumbent upon the plaintiff to prove wilful 
neglect on the part of the Railway C mpany 
or theft by or wilful neglect of its servants, agents 
or carri, rs. 

Ghelabhai Punst v. East Indian Peninsula¥ 
Railway Company, 63 Ind Cas. 241: 45 B. 1201. 
23 Bom. I/. R. 52 s, dissented from. I at East 
Indian Rahway Co., Lid- i-.Net ram-G/zish 
Da i, 26 

---SS. 72 , 80 — Consignee, right of—Strike cf 

Railway employees, whether enough to exonerate 

Company from liability. 

A consignee has a rightofsuit against the Railway 
to which the goods are delivered by the consignor 
thereof as well as against the parti**! lar R*i> nv 
Administration on whose Railway the loss 
occurs. 

Merepioof cnat a strike took place on the Rail¬ 
way of the defendant Company is by no means a 
justifiable basis for the inference that the defend¬ 
ant is not liable. Pat ArJun Das-GuEAB Rai v- 
E. I. Railway Co. 18 

- s . 76 —Risk Note in Form H—Suit for 

damages for loss—Burden ef proof. 

Where goods are consigned by a Railway Com¬ 
pany under a Risk Note in Form H and are lost or 
damaged in transit, the onus is on the consignor 
claiming com] ensat.on to prove that the loss or 
damage was occas oned by any act or neglect ou 

the Company or its servants. 

The incidence of such burden of proof is in no 
way affected by section 76 of the Railways Act. 

Smith Limited v. Great Western Railway, 
(1922) 1 A. C. 178; 91 L. J. K. B. 4 3 • 2 7 
Com. Cas. 247; 38 T. L- R. 359 . Ea t Indian 
Railway Company v. Nathmai-Behati Lai, 39 
Ind. Cas. 130; 39 A. 418; 15 A. L. J. 321. East 
Indian Railway Company v. NUkanta Roy, 22 
Ind. Cas. 67*; 41 C. 576; 19 C. W. N. 95; -9 C. L- 
J. 14 r, followed. . 

Ghelaohat Punsi v. East Indian Railway 

Company, 63 Ind. Cas. 24H 4 ^- \ £}’• , 23 
Bom. L. R. 225, Curran v Midland Great Western 
Rai way Company, of Ireland, >1896) 2 Ir. R. 

2 Ir. L. R. 739, not followed. M Narayana 
Iyer y. South Indian Ry. Co., 18 L. W. 322J 
(1923) M W.N. 731 

Reformatory Schools Act (VIII of 1897 ), s. 4— 

Order for detention, when can be made — Youtn- 

ful offender, who is. c . 

An order for detent on in a ReformatoryS<mool 
can only be made in the case of a youthfu 
offender, i.t., a boy below the age of 15 years, as, 
techn cally, under section 4 of the Reformatory 
Schools Act, a boy ceases to be a youtblul 
offender, when he reaches ' that age. R Hamii> 
v. Emperor, 2 Bur. D. J. 96; 24 Cr. I*. J. 9*1 
(1924) A. I. R. (R.) 
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Registration—Law* for thirtv years determinable 
at will of lessor — Registration, whether necessary 
. —Right of lessee. 

A lease of land purported to be f >r thirty 
yea's and reservea a yearl • rent, and stated 
that the lessee would vacate the land in case he 
faile j to pav the rent reserve l or whenever the essor 
require l him to do so. T.ie question was whether 
t le le use was admissible in evidence without 
being registered : 

Held, that the lease was not for a term ex¬ 
ceeding one year, nor had the lessee the right 
t > re nain in possession for thirty years, as the 
lessor could on the day succeeding the grant of 
the lease have required the lessee to vacate, and 
that, consequently, the lease did not require 
registration to render it admissible in evide .ce 
agiinst the lessee. A GfiaSI Ram v. Malony 
C r,uB, (1923) A. I R (A ) 382 603 

-s 17 See Mortgage 118 

Registration Act (XVI o! 1908 ;, s 17 — Document 
affecting property worth over Rs. roo — Fam ly 
settlement — Compromise — Property affected e xceed - 
ing Rs. 100 in value — Registration compulsory 
—Res judicata— Representative suit, decision in, 
whether operates as res judicata. 

A document which purports or operates to 
create or extinguish a y right or interest in m- 
moveable property worth Rs. ioo, even though 
it records a family settlement or compromise, 
is compulsorily registrable, and, unless registered, 
has no binding effect. 

Jagrani v. Bisheshar Dube, 35 Iud. Cas. 701J 
38 A. 3%: 14 A L. J. 449 (P- B.), relied on. 

A suit instituted in the interests of n estate 
and for the benefit of not only the plaintiffs, but 
all persons who come to succeed after them, is a 
representative suit and the decision arrived at 
therein, in the absence of any fraud or collusion, 
is binding on subsequent reversioners and operates 
as res judicata. 

Risal Smgh v. Balwant Singh 48 Iud. Cas. 553: 
40 A 593; 45 I. A. 168; 28 C. I* J. 519: 24 M. I/. 
T. 361: 9 L. W. 52; 23 C W. N. 3?6; f1919) M. W. 
N. 155; 16M. h J. 597 ; 21 Bom. L. R. 511 (P. C ) 
an 1 Kesho Prasad Singh v. Sheopargtsh Ojha, 64 
Ind. Cas. 248; 19 A. Iy. J. 749; 3 U. P Iy. R- (A.) 
117: 44 A. 19: (1922) A. I. K (A ) 301, relied on. 

Sarain Singh v. Rai Kumar Singh, 66 Ind. 
Cas. 62* 1 >22) A I. R. (A.) 217; 44 A. 428; 20 A. 
Iy.J . 251 . distinguished. A ChhaJJU v . Ookul, 
(1923) A. I R. (A.) 338 593 

- ss. 17 , 49 — Evidence Act (/ of 1872), 

s. 92, proviso (1) —Registered deed of gift — 
Unregistered deed modifying terms of registered 
deed, admssibiliyof, in evidence—Evidence to 
show invahdi y of deed of gift, admissibility o r 
— Transfer of P operty Act (I V of 1882), s. 123. 
A Bunn.'sc Buddhist executed a registered 
deed of gift of some immoveable property iu favour 
of three of her sons end subsequently obtained 
an unregistered deed from them stating that the 
deed of gift would not be operative till after the 
death of the owner: 

Held, (1) that the subsequent deed was not 
admissible in evidence for want of registration 
•o as to affect the land j 


Registration Aet— contd. 

(2) that the fact, however, that such a docu¬ 
ment was drawn up could be proved and was 
relevant to explain the nature and character of 
the donors possession subsequent to the execu¬ 
tion of the deed of gift; 

Varada Pill at v. Jeevara'hnammal. 53 Ind. 
Cas. 901; (1919) M. W. N. 724; 10 L. W 679; 
24 C. W. N. 346; 38 M. L. J 313; 18 A. L J. 2741 
4.3 M. 244; 2 U. P. L. R. (P. C ) 64; 2 Bom. L. 
R. 444.'46 I A. 285 (P. C.), relied on. 

(3) that evidence as to the intention of the donor 
to make a gift which would be operative only 
after her death was admissible under proviso (1) 
to section 92 ot the Evidence Act, as the fact, 
if established, would have the effect of invalidating 
the deed of gift under Burmese Buddhist Law. 

Section 123 of the Transfer of Property Act 
lays down the method by which it is essential 
that a gift of immoveable property should be 
carried into effect, and abrogates the rule of Bur¬ 
mese Buddhist Law that transfer of possession 
is necessary to complete a gift. R Ma Thin 
MYaING V MaUNG Gyi, I R. 151; (IC2 4 ) A. I. R. 

(R) 13 160 

-ss. 33, 34, 35, 87 — Presentation fir 

registration — Power of-attorney — Presumption — 
Execution —Omnia prar summuntur, rite et 
solemn iter acta, applicability of. 

Where an endorsement on a registered deed 
states that the person presenting the deed for 
registration held a special power-of-attorney autho - 
riaing him to present it, it must be presumed, 
under the terms of section 33 of the Registration 
Act, that the power-of-attorney was a proper 
power. 

By section 34 of the Registration Act the duty of 
enquiring as to execution is put upon the Register¬ 
ing Officer and sect on 35 of the Act provides that 
if he is satisfied as to various particulars he shall 
register the document, therefore, the fact of 
registration gives rise to the presumption of omnia 
prxsumuntur rite et solemnity acta, and the fact 
of execution of the document by parties by whom 
it purports to have been executed must be pre¬ 
sumed. PC KanhaYa Lai, u. National Iank 
of India, Ltd . 11923) A I. R. (P c.) 114; 45 
M. I,. J 497; 33 M. L. T. 349 ; 25 Bom. L- R. 
1248; 4 L. 284 7 

- s. 52—5 lie deed—Presentation ly vtnd^e 

— R fusal of vendor to iign endorsenttnt, effect of 
— Registration, validity of. 

The mere refusal by the vendor to sign the 
registration endorsement would rot affect the 
v.Ji:lity'’f the sale, where the«’eed was presented 
forregistry tiro by the vendee who had duly signed 
the presentation endorsement as required by 
section 52 of the Registration Act. 

S-gaji v. Namdev, 23 B 525; 1 Bom. L. R. 51 
12 (n •. Dec. (N. s) *49, Baifnath Singh v. Paltu, 

30 A. 125; 5 A. L J. <}<•; A. W. N (1908) 38, 
Sulbavr v. Maniam ^ubranutnia Iyer, 10 Ind, 
Cas 546 16 M 8, 10 M L. T 51: (191 x) * M. 

W N. 6; 21 M. L J. 800, relied on. A Im.a u 
Patima v. Tami* AU 111 
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Beglfitrattea Act—concld. 

_ gg . 71, 73, 77— Denial of execution— 

Refusal of registration — Remedy—Application 
under section 73, not filed — Suit to compel 
registration, maintainability of—Appeal to 
Registrar, when can be treated as application 
under s. 73— Application, otherwise maintain- 
able—Section wrongly mentioned—Duty of 
Court — Lnsmissal, whether legal—Suit under 

s. 77, *cope of. 

In a suit to compel registration under the Regis¬ 
tration Act, the Court has simply to determine 
the fact of execution and, if a pruna facie case 
of execution is made out and the requirements 
of the law compUed with, to order the registra¬ 
tion of the document. . 

Raj Lakhi Ghosev. Debendra Chundra Mojumdar 

24 C. 668; 1 C. W. N. 4441 12 Ind. Dec. (N S.) 
1114 and Balambal Ammal v. Arunachala Lhettt, 
18 M. 255; 6 Ind. Dec. (N. s.) 527. *eked U P°^ 

If a Sub-Registrar refuses to register a docu¬ 
ment on the ground of the denial of execution by 
the executant, the person seeking registration is 
bound, under the Registration Act, to make an 

application to the R eg; s * r f “ nder . . se . ctl ?“ 73 of 
the Act in order to establish his right to have the 

document registered, , ... A 

Such an application must be in writing and 

must be accompanied by a c°Py o f the reasons 
recorded under section 71 and the statements 
in the application should be verified by the ap¬ 
plicant in the manlier required b law for the 

verification of plaints. . 

Such an application is necessary prior to a 

suit being brought under section 77 of the Regis¬ 
tration Act, and if this is not complied with the 

suit is liable to be dismissed. 

Udit Upadhia v. Imam Bands, 24 A. 402, A. 

W N (1Q02) 09. followed. 

An appeal to the Registrar, if it conforms to all 
the requirements of section 73 of the Registration 
Act may be treated as an application under the 
Act’ aul it may suffice to save the suit from 
being dismissed for non-compliance with the 
provisions of section 73 of the Registration 

A< A Court in the administration of justice 
•houl 1 not refuse an application, which on tile 

merits it ought to grant and in 
si mol v because the applicant asks the Court to 
exercise its admitted po.xers under a wrong 
section. Regard should be had to the susbtance 

rather than to the form of the proceedings. 

Btchun Sahu v- Syed AH Rasul # 16 Ind. Cas. 

6l ^he ll scope > °of a suit under section H of the 
Registration Act depends upon the proved or 
admitted facts and circumstances, an 1 not upon 
the erroneous mention of a section of a btatute 
in an application to the Registrar. N Ibrahim v. 

SuGraBaI, 7 N. L. J 4 684 

Res judicata —Two suits against same defend¬ 
ants for recovery of rent for different holdings— 
Decree in one at consolidated rental for all lands 

_ Dismissal of other suit — Appeal, whether com- 

- fetent — Plaintiff accepting decree, whether can 
challenge decision against them . 


Rtt judicata—concld. 

Two suits were instituted against the seme 
defendants for recovery of arrears of rent for 
different holdings at different rentals. The 
suils were heaTd together; the issues named were 
con me n to both suits, and they were disposed 
of by cne judgment, in wh;oli the Trial Court 
found that the de endorts hod only one holding, 
and not two holdings, and that the lands covered 
by the two suits formed one holding at one con¬ 
solidated rent, for which a decree was passed in 
favour of the plaintiff in one suit only condi¬ 
tional on his paying additional Couit-fees. 
Plaintiff paid the deficit Court fees and agreed 
to take a decree for the amount the rentals for 
the lands covered by both suits* a final decree was 
accordingly drawn up for this amount the decree 
in the other suit was one of dismissal of suit. The 
plaintiff preferred an appeal against the latter 
decree, bit preferred no appeal against the former 
decree* the Appel ate Court reversed the decree 
dismissing the suit, and decreed that suit also. 
The defendants preferred a second appeal to 
the High Court : 

Held, (1) that the decree in the first suit 
having become final operated as res judicata and 
it was not open to the plaintiffs to raise tne 
same question again in appeal in the other 

suit * 

(2) that the plairtiff having accepted the decree 
of the Munsif and having agreed to take a decice 
for an amount as representing the consolidated 
rent for the lands covered by both the suits it 
was no longer oden to him to challenge the 
correctness of the decree. r 

Zaharia v. Debia, 7 Ind. Cos. 156; 33 A. 5 l ; 
7 A U. J. 861 and Mtdnapore Zemindary Com¬ 
pany Limited v. Nitya Kali Das*., 24 Ind, Cas. 

243, followed. - 

Mariamnissa Bibi v. Joynab Bibee,. 33 C. 
1101; 4 C. L. J- 149 : lo C. W N. 934, dissented 
from. Fat Dhani Singh v- Ciiakdfa Cf.cor 
Deo 570 


what ocerates as. 


It is the issue dec.ded and n«,t the reason tor 
the decision which const tutes res judnota A 
KuNDAN l.AL v. JAGAX RAM 1C8 

Stilt—Non-payment of purchase-mcney, or in¬ 
flation of purchase-money in sale-deed , effect oj. 

In a sal^ of immoveable property tt c mere 
non-payment of the purcha..e-money would not 
prevent the passing of the ownership from tne 
vendor to the purchaser. Similarly, where 
sale-deed the sale consideration Is inflated, nd 
there is no repudiation of the sale, nor y 
defect in the registration of the transaction sue 
inflation would not vitiate the sale, so aS t 
deprive the vendee from acquiring a good mie. 

A ISlfAM F TIMA v. TamIZ Al,I 111 

’rrtsttsr & »•*» rr. 

whether the evidence that is b u ht .... 
to prove a custom is « ot only legaUy admissible^ 

but where the sum total of that ev 

from the po nt of quantum if of suffident weight 

to justify the Court coming to the conclu* on tha 
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Btoonfl appeal—concid. 

the custom has been proved. A Dhai.a Kuar v. 
Mathura Singh, (192?) A. I. R.(A.) 34 1 e5; 

___ Findings oj Appellate Court, wren can 

be questioned. 

Unless it can be shown that the findings of an 
Appellate Court are wrong in law or there is no 
evidence to support them such findings cannot 
b' interfered with in second appeal. Fat Ram- 
sundKR Kuertn SaTruhaN Prasad Chaudiiupi 

_ Finding of fact—Adverse possession, 

finding on question of. 

\ finding on the question of adverse posses¬ 
sion is a finding of fact, and cannot be questioned 

1P ' fatChand v. Girwar Singh, 52t Ind. C ^, 3 ^ 6: } 

\ 660; 17 A. L. J. 814. distinguished. A 

BlSHESHAR NATII If. ABDUI.UAHID, (iQ-i) A I. 

R- (A.) 382 67 * 

_ Negligence—Mixed qusAtan a) lai> and 

fact. 

The question of negligence is a mixed question 
rf and law and. although a fiuding ou the 

1 *>ts cannot be* disturbed in second appeal, yet 

27* relied on. A Hiria v. Ram Adhin 
(1923) A. I. R- (A.) 335 56,5 

__ Ntw pnnt ia sdfor first time, 

A rtntnt not raised in the I nal court and which 
reaufres a finding on a question of fact cannot be 
” WrtSned if raised for the first time m second 
appeal. A M a homMAd Qasim v. llv^c.TA,, 
Board, SahaRan*oR, (H*j) A. I. R- (A ) 391 607 

____ point not raised in Trial Court, effect of. 

Wnen a point is not taken in the lower Court 
fUnf onera Zs as a conclusive . ar to an appeal 
to the High Court. As soon as it is established 
lu VthP roi t ought to have been taken in 
U* Trial Court the appeal should be disimssed 

A SamaSul HaSanc Hasan. (1923) A. 1 . R. (AO 

Rneclfie neiloimanoe— Delay in suing, effect of. 
6l, Mere delay, wuicu is short of the period pre¬ 
scribed by tie Limitation Act an a which is not 
of such a character as to give rise to a. in¬ 
ference of abandonment of right, is no bar to 
I sLt for specific performance unless it is shown 
have prejudiced the defendant. 

JaugalSingh v. Ghulam Mahomed, 67 Ind.Cas. 

f IT P l R. (L-) too; < 37 6 » 3 2 R w. 

k 1922; (i922) A. 1 . R. 4 61 v 

GOPADI jLhv! DEWAK Ram, (1923) A. I. R. (M 

694 

Saeolflo Relie! Aot (I o! 1877 ), ss. 14 . 16 , 18 — 

gpeomo Vendor unable to convey 

food title to whole profierty-Purchaser, whether 
can enforce specific pr ormancc of remainder— 
Abatement. . 


Specific Belle! Act — con td. 

It is of the essence of specific performance that 
part only of an agreement should not be perform* 
ed. The exceptions to this general rule are con¬ 
tained in sections 14, 15 and 16 of the Specific 
Relief Act. 

Und*T section 14 of the Specific Relief Act, 
specific performance of a contract may be enfor¬ 
ced by cither the promisor or promisee, provided 
the part which cannot b^ performed is inconsider¬ 
able and may be compensated ior in money and 
provided that such compensation is mrde. 

Under section 1 5 of the Specific Relict Act, the 
party in default may claim specific per ormancc 
without compensation, where the-part left unper¬ 
formed is small in value and admit* of comptnsa- 
tion, but he cannot have specific p rformauce 
where such part is considerable and docs not 
admit of compensation. 

Under section r6 of the Act where a contract 
consists ot several parts, which are separate 
from, ard independent of, one another, and 
some ot which cannot and ought cot to be 
performed, such part or parts, as can and ought 
to be performed, may alone be specifically 
enforced, with a proportionate abatement in the 
price. This is on the principle that such a 
contract though nominally one, is actually divisi¬ 
ble and where the Court enforces what is 
apparently a partof the contract, it really enforces 
an entire and complete contract. 

The qu stion whether a contract is divisible or 
indivisible is enc of construction, (iipir.ditg upon 
the nature and circumstances of eaJi individual 
contract. 

Though the difference between the property 
contracted to be sold and that which the vendor 
can actually convey may be great, the Court will 
generally, notwithstanding this ciicumstance, 
enforce the contract where the vendee is willing 
to take whatever inti rest the vender has. 

Jones v Evans. (i8j8) 17 u. J. Cb. 469; 12 Jur, 
664; 80 R. R. iy2, Harms v. Wood, (1869) b Eq 
424; 38 L. J Ch. G83; 17 W. R. 1080, Hooper v. 
Smart. [Biiley v. Piper], (1874) 18 Eq. 683; 43 
L. J. Ch. 704; 31 h. T. 86; 22 W. R. 043, relied on. 

But if the vendee is, from the first, aware of the 
defendant S incapacity to convty the whole of what 
he has contracted for. he cannot, generally insist 
on having at an abated price what the vendor 
can convey. 

Even in cases where the ascertainment of th• 
amount of abatement cannot be certain or oxc ct 
the Court proceeds to grant abatement, if it can 
reasonably estimate the amount of abatement 
from Ibe evidence of competent persons. 

Defendant agreed to sell two distinct and inde¬ 
pendent plots of land, neither of which was import¬ 
ant for the enjoyment of the other, to plaintiff, 
andfailed to disclose to the latter that one of the 
pi ts was owne d by his wife. In a suit for spt ci fic 
performance. 

H Id, (1) that the contract was divisible and the 
case fell within the purview of section 16 of the 
Specific Relief Act; 

(2) that the plaintiff was entitled to specific 
performance of the contract with respect to the 
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Jpaoiflc Relief Aot —concld. 

plot owned by the defendant with a propor¬ 
tionate abat in nt in the price agretd upon. 

Rutherford, v Acton- Adams, (1015) A. C. 866; 
84 L J. P. C 238, Mortlock v. Bullet. (1804) 10 
Ves Jun 292 at p. 315; 32 E. R. 857; - R. R. 4ly , 

relieJo . c Krishna Chandra Deyi>.Graham, 
50 C 700; 27 C. W. N. 693; (1923) A I. R. (C ) 

*94 421 

- s 41 — Sale by minor—Suit to avoid 

sale—Restoration of benefit—Power of Court. 

Courts of Just ce in India in the exercise of their 
mixed jurisd ction as Courts of Equity and Law 
are always at liberty to pass a conditional decree 
upon equ table pr nciples to suit the exigencies 
of each particular case. 

Amir Aliv. Iqbal Ali, 61 Ind. Cas. 312 at p. 
314; 24 O. C. 22; 8 O. L. J 2 -.7, relied on. 

In a suit for the recovery of property alleged 
to have been alienated by the plaintiff during 
his m nority, on the ground that the alienation 
was void ow ng to his minority, it is open to the 
Court to make a decree in favour of the plaintiff 
conditional on his restoring, under section 41 
of the Specific Relief Act, to the alienee the benefit 
which he had received as consideration for the 
alienation. 

Balak Ram v. Dadu, 7 Ind. Cas. 1000; 76 P. 
R. 1910; 112 P- W. R. 1910; 98 P. L. R. 1910, 
followed. L Kxpuki'. Hardit Singh, (1923) A. 
I. R. (L.) 5*o 261 


1 * 5*3 


—-s. 41 See Evidence Act, i S72, s. 115 269 

-s. 42 . proviso, effect of See Limitation 

Act, 190LSCH. I, Art 120 41 

s- 42, proviso, object of—Suit, when 


barred. 

The o ject of the proviso to section 42 of the 
Specific Relief Act is to prevent a multiplicity of 
suits, and to prevent a plaintiff, who has obtained 
a declaration from filing a fresh suit for p >sses- 
sion. In order that a suit can be held as not 
maintainable by reason of this proviso, it must be 
shown that the defendant was in possession, and 
that, as against him, the plaintiff could have ob¬ 
tained an order for delivery of possession. 

Malijya Pillai v. Tirumaiaperumal Pillai, 12 
Ind. Cas. 170; 36 M. 62; 21 M. L. J. 1022; 10 M. 
L. T. 277; (1912) M. W. N. 161, relied on. S 
Manohkrdas v - Ramdas, (1923) A. I, R. (S.) 17 

549 

Succession Certificate Act (VII of 1889). s. 4— 

Suit for value of paddy due to deceased landlord 
— Certificate , whether necessary —" Debt ,” meaning 
of. 

A suit to recover the value of paddy from the 
tenants of a deceased landlord is not a claim in 
respect of a “debt” within the meaning of section 4 
of the Succession Certificate Act, and is main¬ 
tainable without a Succession Certificate. -RMa 
Hea Kyup. Maung NYun, 2 Bur. L. J. 45 237 

-„-g. 5— Certificate, grant of— Jurisdiction. 

Under section 5 of the Succession Certificate 
Act, the only Court which has jurisdi* tion to 
grant » certificate is the Court within whose 
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jurisdiction the deceased at the time of his death 
ordinarily resided, unless at that time he had no 
fixed place of residence at all. 

The provisions of the Act granting jurisdiction 
ought to be strictly construed and not so as either 
to enlarge or restrict jurisdiction. LB CitaN 
Pyu v. Chan Chor Khine, 2 Bur. L. ]. A a\ 
(1923) A. I. R. (R.) 238 ggg 

Suits Valuation Act (VII 0 ! 1887). a 11— 

Undervaluation of suit—Appeal to Court not 

competent to hear it—Objection, absence of—Pre¬ 
judice— Adjudication of appeal, whether null and 
void. . 

By reason of the undervaluation of a suit, 
plaintiff filed an appeal against the decree of 
the Trial Court to the District Judge, whereas, 
on the correct valuation, the appeal lay to the 
High Court. Defendant did not object to the 
valuation either in the Trial Court or before the 
District Judge. On a second appeal being pre¬ 
ferred to the High Court by the defendant, the 
undervaluation was discovered by the Stamp 
Reporter and both parties accepted the correct 
valuation pointed out by that officer. 
Defendant thereupon objected that plaintiffs’ 
appeal to the District Judge was incompetent 
and the latter’s decree was, therefore, null and 
void for want of jurisdiction : 

Held, that, in the absence of any objection by 
the defendant to the undervaluation in the Trial 
Court or the lower Appellate Court and of any¬ 
thing to show that the undervaluation had 
prejudicially affected the disposal of the appeal 
on the merits, the defendant’s objection could not 
be entertained in second appeal* in view of the 
provisions of section n of the Suits Valuation 
Aet. 

Ledgard v. Bull , 9 A. 191; 13 I. A 1*4-4 Sar. 

P. C. J. 741: 5 Ind Dec. (n. S.) 561 (P C.), 
Rajlakshmi Dasee v. Katyayani Dasee, 12 Ind. 
Cas. 404; 38 C. 639, distinguished, lat Kesiio 
Prasad 8 >ingh v. Lakhi Rai. a P- J-. " 1 . *25; 
(1923) Pat 258; (1923, A. 1 . R (Pat ) 581 2 C 5 

Summary Settlements Act (Bom. Act VII of 1863). 

s- 7 PiOvi.O- Sanad describing temple lands as 
private property of temple servants, effect of — 
Gaukar, whether debarred from establishing that 
lands were devasthan lands — Suit for recovery of 
possession—Cause of action. 

Where lands are conveyed to temple servants 
by a sanad under the Bombay Summary 
Settlement Act, the lands bein® described in the 
sanad as the private proper y of the holders, the 
sanad would not negative the right of a person 
to eastablish. if he can, that the lands are really 
devasthan lands and not private property. 

The fact of the sanad having been grant ed 
would not constitute a cause of action upon 
which to maintain a suit. B ViTitai, DnONDji 
Devli SoryaJi Ramchandr.a. Kajx, 24 
L R 902; (1922) A.I.R. (B.) 438 617 

Tort —Dangerous and unprotected pit en Railway 
platform—Platform not lighted— * 
by fall in pit—Railway Company, liability of. 
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The plaintiff while he was waiting for a train 
on the platform at a Station of the defendant Rail¬ 
way Company, on a dark night, fell into an unpro¬ 
tected and uulighted pit on the platform when he 
was endeavouring to use the urinal near it and 
sustained serious personal injuries. None of the 
lights on the platform was lighted. The plaintiff 
who was an active young man became a cripple, 
for two months and a partial cripple for many 
months more. In a suit for damages against 
the defendant Company: 

Held , that the Company were guilty of negligence 
in keeping the platform in total darkness and 
In keeping a dangerous place unprotected and 
were, therefore, liable in damages. M Mack v. 
Madras And Southern Maiiakatta Raii.Way 
Co.. LTd., 45 M L. J. 424. 33 M. L T. 66; (1921) 
A. I. R. (M.) 154 250 

Transfer of Property Act (IV of 1832 ). ss 5 . 6 , 43 . 
95 — Feeding grant by estoppel, principle cf — 
Assignment by 1 irson with defeti-.e title — nb- 
sequent ( cquisition of interest, effect of—Contract 
voil ah initio, whet er valid <ted — Mortgage of 
charge, whether valid — S' b-movt;agc—Notice to 
original niort ttgor. necessity of — Charge, creation 
of—Acquisition <f possession. 

The principle of section 41 of the Transfer of 
Troperty Act is a principle of law i encrnlly known 
as f eding the grant 1 y estoppel an • is well 
established in England and there is nothing to 
prevent its being given effect to bj' Courts in 
India. 

Tilakdhari Lai v. Khcdan Lai, 57 Ind. Cas. 
465; 48 C. 1; 39 M. E. J. 243; (1920) M. \V. N. 
*Vl* 2 U. I . It. R. (I*. C.) 1 9; 22 Bom. L. R. 
1319; i'' A. L. J. 1074; 25 C. W. N. 49; 28 M. Tv. 
T. 224; 32 C. L. J. 479; 13 E. W. 161; 2 P. L. T. 
xoi; 47 I. A. 239 (P. C.), relied on. 

If an assignor with a defective title purports 
and intends to nssign property for value, any 
Interest subsequently acquired by him in that 
property is available in equity to raakj the assign¬ 
ment effectual, eveu though the defect in title 
is apparent on the face of the assignment. 
Cuthbertson v. Irving, (1859) 4 H. & N 742; 

2 L. 1. Ex. 3 ° 6 ; 5 J ur ( N s.) 740M57 E. R. 

1034; 33 I/. T (o. s.) 328; 118 R. R. 726 and 
Palridge v. Ward, 1910) Ch. D. 342; 79 E. J. 
Ch. 746; 103 h. T. 421, followed. 

A co tract w ich is v- id ab initio cannot be 
validated y the « rovisions of section n of the 
Tr nsfer of Pro erty Act. If a contract, therefore, 
purports t » trarsfer propertv w ich t.:e 1 w 
makes inulienalle, that contract cannot be given 
effect t » with reference to another \ roperty 
which the transferor may subsequently acquire. 

Gangabai v. Basvant, 5 Ind. Cas. 66; 34 B. 
*751 * Bom. 1 4. R. 143 and Panditi Bangaram 
v. Kar into ry Subburaju, 8 li d. Cas. 388; 34 
M. 1 • M. It. T. 2 > c , distinguished. 

The doctrine of constructive notice is no part 
of the law of stoppel. It is enough th t the person 
aatoppe has made the r;prese tat on to the other 
party of an existing fact and the other part - has 
, dieved in the truth of the representation and 
acted ’dn it. 
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Bloomenthal v. Ford, (1897) A. C. 156 at p. 162J 
66 L. J. Ch. 253; 76 ri. T. 205; 45 W. R. 449; 4 
Mansou, 156, relied on. 

In equity the benefit of a lien or a charge may 
be assigned with the debt in respect of which 
it is claimed. 

Bull v. Faulkner, (1848) 2 De G. & 8m. 772; 
13 Jur. 93; 79 R. R. 367; 64 E. R. 346, followed. 

The light o hold immoveable j roperty as a 
security for the re-payment f a loa.. and the 
further rig ts corresponding with the rights of a 
mortga ee are " property " within the meaning 
of sections 5 and 6 of the Transfer of Property 
Act. 

A mortgage of a chargee's rights, if made, would 
be valid in law. 

Where a person acquires not only the incorporeal 
ri ht fa charge-hol er but also enters into posses¬ 
sion of the property, the charge becomes a posses¬ 
sory lien and is capable of being transferred 
devised and inherited. 

Asher v. Whitlock, (18C6) I Q. B, 1; 35 I,. J. Q. 
B. 17; 11 ur. (n. s.) 25; 13 L. T. 254; 14 W. R. 
26; 148 R. R. 598 and Wajid Khan v. Dargat.i 
Khan, 9 O. C. 161, relied ou. 

It i- a well-settled principle of law that if a 
sub-mortgagee gives no u tice to the . riiinal 
mortgagor of an assignment of the mortgagee’* 
rights i 1 his favour, the original mortgagor would 
be justified in paying the debt wholly or in part 
to the assignor, thereby txti. gi ishing the original 
mortgag altogether, and .u such an extinc¬ 
tion taking place, the uh-m rtgagee has 110 
remedy L ft a i. st the property. 

In re L rd 0 t>ian; plan’s Estate, Allen v, 
Lo d Sold amp ton, Banfatt.er's Claim, (i8ai) 16 
Ch D. 178 at p. 187; 30 L. .1. Ch. 2 ; .,3 ri. T. 
v 87; W. K. -31 nd Dixon v. Winch, (cqoo) 

1 N.h. 736; o 1 . J. Ch. 465; 18 W. R. 612; 82 L. 
T. 237; 16 T. L. R. 276, relied on. 

The acquisition of possession, constructive or 
a tual, is a condition precedent to the creation 
of a charge under section 95 of the Transfer of 
1 roperty Act. 

As x eneral rule, there is noli 11 at la v without 
p sscssion an 1 this rul of Common Law seems 
to nave been ado ted by t e Legi lature for the 
purp> se of sect io 95 of the Transfer of Property 
Act. 0 Mohan Singh v. Sewa Ram, io O. & A. 
L. R. 217; 10 O. L. J. 424 579 

-s. 6— Partnership—Right to recover past 

profits—Mere ight lo sue. 

The right to recover past profits of a partnership 
on taking accounts is not a mere right to sue undfcr 
section 6 of the Transfer of Property Act but is an 
actionable claim which is capable of transfer. 

Churamoni Mondol v. Rajendra Kumar Singh, 42 
Ind. Cas. 390, applied. N Shrinath v • KanhiYa- 

Eae 817 

-s. 6 (a) —Specific Relief Act (I 0 f 1877), 

5. 18— -Alienation of reversionary rights — 

Executory contract. 

Sect on 6 (a) of the Transfer of Property Act 
makes a transfer of a right in expectancy, 
inch as a reversionary right, absolutely noil and 
void as barred by Statute. 
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f " Rabat Shih v. Muhammad Baqa, 73 Ind. Cas 
120. followed. 

Gu,ar v. Auliva, 23 Ind. Cas. 8351 78 P. R; 
1914; 184 p. L,. R. 19141 119 P- W. R. 1914. dis¬ 
sented irora. 

A transfer of reversionary rights made in the 
form of a sale may be valid as an executory contract 
which will take effect when a title to the property 
has opened out to the vendor both by a rule of 
equity and by the application of section 18 of 
the Specific Relief Act. 

BhatwaH v. Chaoli. 55 Ind. Cas. 698; 2 U. 
P. L. R- (L) 79 : 2 L. I*. J. 689, followed. 

The true test of the operation oi a sale of rever¬ 
sionary rights is, that it deals with non-existent 
property and that it. therefore, creates no rights 
tn pravcnli. but at the same time it establishes 
against the vendor an equity from which he can¬ 
not escape aud which may be enforced by the 
vendee against him by the operation of section 
18 of the Specific Rcli?i Act when the vendor’s 
title to che property matures. 

The consent of a single reversioner dqes not 
in any way increase the power of a widow 
with a limited life-interest to make an alien¬ 
ation. A sale made by her is in no 
way validated by such consent, and, therefore, 
no specific share ot the property sold is conveyed 
to the alienee by the action of the consenting 
reversioner. Pesh Zabta Khan v. Said Habib 

_S. 8 —Execution sale of Distillery build¬ 
ings— Vats, copper pipes and copper stills if pass 
under sale —Fixtures, test of—English Law, 
applicability of. 

Certain properties were proclaimed for sale 
in execution of a mouey-decree and were described 
in the sale proclamation as "Distillery Buildings. 
Door No. 3, Brighton Road Barracks, Peramboor, 
bearing Re-Survey Number, etc." The bu ldings 
were originally used as a distillery but sometime 
before the sale no business had been carried on 

there: .„ , « .... 

Held, that what was sold was only the building 

and nothing more, and that the pipes, stills and 

the vats therein and used in the distillery business 

did not pass to the purchaser. . 

In cases of sales of premises in which 
business is carried on, and not of the business 
as a going concern or the premises together with 
the fixtures or machinery, prima facie all that 
the purchaser is entitled to are the buildings. 
The technical English Law of Fixtures is not 

applicable to India. ^ ^ 

Mofix Sheikh v. Rasih Lai Ghosh, 6 Ind. Cas. 
796; 37 C. 815; 14 C. W. N. 952: 12 C. L. J. 246, 

followed. , ., .. 

In the case of houses, the primary consideration 

in determining whether the items claimed are 

fixtures under section 8 of the Transfer of Property 

Act should be, whether the articles are provided 

for the permanent use of the house, and whether 

they can be said to be articles which are necessary 

or which are provided for the more beneficial 

enjoyment of the property ; machinery brought 

into the house for the purpose of carrying on 

buaineeeeennot be inclndea in the term fixtures, 
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Hobson v. Govringe, (1897) 1 Ch. 182; 66 L. J. 
Ch. 114; 75 L. T. 610; 45 W. R. 356, Reynolds 
v. Ashby, (1904) A. C. 466; 73 L. J, K. B. 946; 
91 L. T. 607; 53 W. R. 129; 20 T. L. R. 766, Monti 
v. Barnes, (1901) 1 K. B. 205; 70 L. J. K. B. 225; 
83 L. T. 619; 49 W. R 147; 17 T. L. R. 88 and 
Holland v. Hodgson, (1872) 7 C. P. 328 at p. 334; 
41 L. J. C. P. 146; 26 L. T. 709; 20 W. R. 990# 
considered. M NarayanA Sad v■ Ba^aGuRU- 
swamv Nadar, 43 M. L. J. 385 L. W. 928; 

(1924) M. W. N.43; 33 M. L. T 227 838 

-s. 43 , applicability of Sale by Hindu 

widow as ownerSale-deed signed by sons — Sons, 
whether bound—Hindu Law — Widow, transfer 
by—Transfer void or voidable. 

A Hindu widow having only a limited estate 
transferred as owner certain property of her 
deceas d husband. The document of transfer was 
also signed by her two major sons. In a suit 
challenging the sale after the death of the widow 
the transferee urged that, even if the sale by the 
widow was void, he acquired under section 43 
of the Transfer of Property Act title to the shares 
of t^esons who had signed the document: 

Held, that, inasmuch as the sons did not make 
any erroneousrepresentaticn and did not profess 
to transfer, the section m question did not apply 
and the transferee did not acquire any title qua 
their shares. 

A transfer by a Hindu widow havinv a limited 
inteiest is not void but voidable at the bands of 
the reversioners and no body except the said 
reversioners or persons claiming through them has 
any right to question the validity of the transfer, 

C Jabedaliu. PraSanna Kumar Nag, 27 C. W. 
N. 433; (1923) A. I. R. (C.) 423 281 

_ s . 52 — Civil Procedure Code (Act V of 

1908), Sch. Ill, r. n— Leases pendente lite, • 
validity of — Test. 

Under section 52 of the Transfer of Property 
Act ard rule n of the Third Schedule to the Civil 
Procedure Code leases pendente lite cannot be 
avoided if the granting of them was tn ordinary 
and reasonable incident of interim beneficial en¬ 
joyment, i.e., if it can be shown that they are of 
such a nature that the lessor would have granted * 
them even if he had known that he was to con¬ 
tinue indefinitely as the owner of ti e property. 

Sri Gajapati Radhikapatta Mahadevi Garu y. 
Sri Gajapati Radhamani Mahadevi Garu, 7 M. 96I 
2 Ind. Dec. (N. S.) 652, followed. N Kabv v- 

Pandia. 874 

_ s 53 — Fraudulent transfer—Intention 

of transferee—Transfer in good faith and for 

consideration— Civil 

1908). O. XXI, r. S 3 —Title- suit—Burden 
of proof. 

The provision contained in ^ ificaUy 

Transfer of Property Act though not speufacajjy 
Ippl .'cable to the Punjab, is applicable m prmdpla. 

Lakhmi Narain v. Tara Stnfh. £ V. * 
1901; P. U R. 1900 P- 513 . 

Shankar Das. 14 **Cm. 74 * 

x*5 P. L. *0*aj *4® w * **• 19 * - 
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Where a transfer is attacked as having been made 
to defeat and delay creditors, it is the knowledge 
and intention of the transferee which is the det- r- 
miuing factor as to the validity of the transfer. 
If the transferee buys in good faith and for valid 
consideration, his purchase cannot be set aside 
by reason of the transieror ha'ing sold the property 
for the express purpose of deb atiug ui del-tying 
h.s creditors, in eacn case it is o question ot fact 
as to whether or not the trauMeree luis bought 
in good faitu aui without knowledge of the trans¬ 
feror s object or celling. 

Bhago.ant Appaji v. Kedan KaJiinalh, 25 B. 
202; 2 lioui. L. R. y»6. relied on. 

A person who claims property which has been 
attached in pursuance of an execution deirce, 
must in a suit brought under r. 03 oi O. XXJ. 
of the Civil Procedure Code give puma faie evi¬ 
dence of the genuineness of the document o! sale 
and once lie has shown a prttna Jacu title the onus 
is shifted to the judgment-creditor to prove that 
the transfer was fraudulent and unreal. 

Nannlii Jan v. Bhun, 30 A. 3211 5 A L. J. 
601; A. W. N. (1908) 125. relied on. L Ibrahim 
9 . Ji'VaN Das 1u43 

__. s . 55 (d)— Conveyance — Vendee's duty— 

Vendee receiving ren.s ana projits — Vendee's 
duty to pay interest on unpaid purchuse-moncy. 
It is tue duty ol the v ndee to prepare a 
conveyance and .submitit to the vendor. 

When a vendee is 111 actual possession or 
receipt ot the tents and p.oiits, he must pay 
interest upon his pur-.uase-ntoue,) (uule a s lying 
idle with notice of tue ra.t to tne vendor; iroiu 
the time fixe A for execution f the deed ot sale. 

N DinKaR K-ao v. Ayub, (.9231 A. I. R. (N.) 37 


- s. 55 fl) \g)— Vendor of lease-hot 

Liability tj parent -p 10 date yj ***«• 

A vendor oi lease -hold pr pert3 is bound under 
section 55 .11 m ot the Transfer ot Property At 
to pay iue rent accrued due up to uate of sale 
where the rent became due during the tenancy 
ot tne vendor or 01 a person through whom he 
claimed otherwise than oy purchase. Pat iioh 
KuBR v - RambhanJan Sinoh 4 

s- 55 &)—sale— Guarantee 

I 1 .1.4.. n f 


975 
of title — 


-—- S- OO ~ - . 

Caveat e.^ptur, applicability oj. 

Tbougu the i'rausiet ol Property Act does 
not extend to tue Punjab, tue iundameutal prm- 
ciolea lard tlown theieiu wave generally oeen 
adopted by tne Cooris ol the r rov.uce as aBord- 

SlSJ 2ST- bcco “ e 

by reason of tne provision contained in section 
** (2) ol the Transfer ot Property Act, and where 
tne consideration lor a .ale tails, the venuor is 
bouna to return tne purenase-money to tue pur¬ 
chaser. even wuere tnere is no covenant in the 
deed of sale guarauteem 0 nis title. 1'iiere is always 
sn implied covenant ol title un^er section 55 (2) 

of tne irausfer of i ro^ erty Act. 

Veliayappa iio cut hen v. Bava Rowthen, 29 lnd. 
Cas. 747, suooaraya Kcadiar v. Hajagopala hed- 
fliar, 23 lnd. Cos. 370j 3# M. 8871 13 Ai. D. X, 24°! 


(1914) M. W. N. 376. Chidambaram Pill at v. 
Sivathasamy Thevar, 15 M. L. J. 596* S noli gram 
Sadashco Pande v. Narain, 45 lnd. Cas. OO9. 
Lachhman Das v. Jowalur Singh, 70 lnd. Cas. 
230; 44 P. U R. 1922, tihattu Ram v. Ganga 

Prasad Cope, 47 lnd. Cas. 371 3 B. B. J. 35 &> 
VatahkaChalhilinguth Taeazhi v. RamaswamiPalter , 
27 lnd Cas. 889; 2 L. VV.155 Rajagopalan v hru- 
pananthal Tambiran, 17 M. L. J. 149. relied on. 

L K.vNsm Kam v. Jaimai, Sixcn. (19231 

(L,.) 390; 6 h . D- J. 3 1 562 

_... s . 69 — Mortgage in Punjab—Power of 

sale without intervention of court, validity 0/— 
C mip my—Mortgage — Sale by mongugi e 
Purchase by debentu>e holder, validity oj■ 

The provisions contained in the Transfer of 
Property Act are not appl cable to the Punjab 
ana there is no positive enactment in force in that 
Province which prohibits the insertion of a clause 
in a mortgage-deed conferring a power of sale on tfle 
mortgagee without the intervention of the Court. 

Therefore, there is nothing to prevent a limited 
Company in the Punjab issuing debentures and 
securing them by a mortgage in favour of trustees 
with the power of sale. 

Bhuwani Churn Mitr v. Jykishen Mitr, 
(1847) S. D. A. 354; 8 lnd. Dec. (o. s.) 326, 
Keshavrav Krishna v. Bhaoanji, 8 B. H. C. R. 
(A. C. J.) 142. distinguished. 

A person in a fiduciary position cannot sell to 
himself property which he holds in his fiduciary 
character, the principle being that the interest 
of the seller to get the highest price and that of 
the buyer to offer the lowest price should not be 
centred in the same persou. 

This principle, however, is inapplicable to the 
case of a sale of the property of a limited Company 
effected by the trustees for the debenture-holders 
of the Company, under a power of sale conferred 
upon them, where the property is purchased by 
one of the debenture-holders, inasmuch as the sale 
being on behalf of the Company it is the duty and 
interest of the trustees to secure as high a price 
as possible and there is no conflict of interests. 

P C KanhaYa LaD v. .National Bank of India 
I/Td*. (ty- 3 * A. I. R. (P. C.) 114* 45 B* J • 497 * 
33 M. L. T.'34«>; 25 Bom. D- R-1248; 4 h. *84 7 

__ ss. 77 ,101 — Mortgage—Prior and sub¬ 
sequent mortgagee—Prior mortgagee acquiring 
rights of mortgagor, status of. 

The shield of a subsequent mortgagee, who ac¬ 
quires the rights of a prior mortgagee, is essentially 
different in character from the shield of a mort¬ 
gagee who acquires the rights of tne mortgagor. 
The lorrner can protect himself so long as tue rights 
under the earlier mortgage subsist. In the case 
of the latter, his rights as a mortgagee merge 
in those of a mortgagor or remain in suspense, 
as it were, till they are needed for purposes of 
defence. So long as he retains the rights of th« 
mortgagor, he is not affe.ted by any question 
ot limitation, lor he cannot be required tosue for 
tue recov.ry of the money due on his mortgage 
from hi8 own property. 
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Gokaldas GoPaldas v. Puramnal Premsukhdas , 
10 C. 1035 at p- 1046; 11 I. A. 126; 8 Ind. Jur. 
3961 a Sar P. C. J. 543; 5 Ind. Dec. (n. S.) 692 
(P. C.). relied o 1. 

A than Kutti v. Matavil Illcih Sutarjamam, 37 
Ind. Cas. 75$j (1917) M. W. N. 9: 5 L. W. 461/ 
32 M. Iv, J. ;i7, distinguished. A Ram Sarl*p a. 
Ram Lai., 20 A. L- J. 59 $; (1922) A. I. R. (A.) 
3941 44 A. 659 472 

-- s. 101— Sale subject to mortgage — Another 

mortgage created by vendee—Subsequent sale by 
vendee to original mortgagee—Suit on mortgage 
executed by vendee — Priority — Charge—Dead 
mortgage , whether can be used as shield. 

Property belonging to plaintiff, which was 
subject to a mortgage in favour of defendants 
Nos. 7 and 3 was sold totbe first defendant; and 
the latter first mortgaged It to the plaintiff and 
later on sold it to defendants Nos. 2 and 3 who 
undertook in the sale-deed to pay the mortgage 
amount due to the plaintiff. In a suit by the 
plaintiff on his mortgages defendants Nos. 2 and 
3 pleaded in respect of their own mortgage 
piiority over the plaintiff’s t 

Held, (1) that the plaintiff was entitled to have 
the mortgaged property sold free of any claim by 
defendants Nos. 2 and 3 on their mortgage; 

(a) that the covenant in favour of 
the first defendant could be enforced in the 
plaintiff's suit itself where all the parties were 
before the Court, and when first defendant asked 
the Court to enforce it without driving the 
parties to a separate suit. 

Chidambara Nadati v. Mustivathi Muni Nagendr- 
ayyan, 58 Ind. Cas 813 39M. L. J. 445; (1920) M. 
W. N. 534; 12 L. W. 393; 28 M. h. T. 300, Govinda-- 
swaml Thevan v. Doralswami Pillai, 6 Ind. Cas. 
781J 34 M. 1191 20 M. L. J. 380; 8 M. h. T. 132; 
(1910) M. W. N. 390, relied on. 

Jantna. Das v.' Bam Autar Pande , 13 Ind. Cas 
304; 34 A. 63; 16 C. W. N. 97 ; X J M. Iv. T. 6; 9 
A. Iv. J. 371 ( 19 X 2 ) M. W. N. 3*1 *5 C. Iv. J. 68; 14 
Bom. Iv. R. 1; 21 M. Iv. J. 115 8 ; 39 !• A - 7 (P. C.), 
distinguished. 

Per Krlshnan, /.—If a person buys property 
over which he has a mortgage himself and the 
mortgage in consequence becomes discharged by 
merger or by the terms of the sale, he can 
nevertheless use that mortgage as a shield against 
any puisne incumbrancer who attempts to enforce 
his claim against the property, unless his intention 
to extinguish the mortgage is clear otherwise. 
That is the principle of section 101 of the 
Transfer of Property Act. The buyer cannot be 
credited with the intention of altogether extin¬ 
guishing his mortgage for all purposes when it 
is found to be to his benefit to keep it alive, 
merely because in the deed of purchase a part 
of the purchase-money is treated as going in 
discharge of hia mortgage. Whether the purchase 
is statedly of the whole property for a price 
made up of the price of the equity of redemption 
and of the mortgage amount or whether It is, 
statedly of the equity of redemption only, the 
transaction Is substantially the samei and as it 
is for his benefit to keep the first mortgage alive. 


Transfer o! Property Aet—concld. 

one cannot necessarily assume the existence of 
an intention on his part to extinguish it, even 
in the former case. But where he expressly 
covenants to pay the mortgage amount of the 
puisne incumbrancer, the position becomes 
different, and he cannot afterwards deny his 
liability. 

Per Venkalasubba Rao, J. —An undertaking by 
a prior incumbrancer, who purchases the mort¬ 
gaged property, to pay off a puisne incumbrancer, 
is inconsistent with an intention to keep alive his 
own mortgage in the sense that it is to prevail 
over the mortgage of the puisne incumbrancer. 

A mortgage which is dead in fact cannot be 
used as a shield against a subsequent incumbrance. 
Section 101 of the Transfer of Property Act only 
enacts that a mortgage which in fact exists 
must notin law be deemed to be extinguished 
by reason of the merger in the same Individual 
of the two interests, the interest of the mort¬ 
gagee and the interest of the owner of the equity 
of redemption. But a mortgage which has become 
extinguished cannot, on principle, -be held to 
spring into existence to be enforced against the 
puisne incumbrancer. M GarvdaTPa PERia 
TihruVadIu. PookuTTi Janaki, 18 L. W. 530; 
45 M. Iv. J. 693; (1024) A. I. R. (M.) 103 10I6 

- s . 106. See Landlord and tenant 106 

U. P. Court of Wards Act (IV of 1912), s. 56, 
applicability of—Disqualified proprietor — Mana¬ 
ger of endowed property, status of. 

Section 55 of the U. P. Court of Wards Act has 
no application where a disqualified proprietor 
has no personal interest in the propeity by virtue 
of which a right to sue is claimed. His disability 
extends to property which he owns and not to that 
which he holds as trustee. The manager of en¬ 
dowed property is not the owner of that prop¬ 
erty, nor does he hold any beneficial interest 
therein. He cannot be regarded as a disqualified 
proprietor in respect of that property 
and the idol in whom the endowed prop¬ 
erty is supposed to be invested, cannot be 
treated as a ward within the meaning of section 55 
of the Act above quoted. A ThaKurJi v. Hira 
Lai., 20 A. L. J. 609; 44 A 634; (1922) A. I. R. 
(A.) 408 386 

U. P. Land Revenae Act fill of 1801), s. 56— 

Cess—Amount payable by weavers for occupation 
of abadi site, nature of —Wajib-ul-arz, entry in, 
effect of. 

The amount payable by the weavers of a village 
to the zemindar in respect of each handloom 
kept by them is in the nature of ground rent for 
the occupation of the site of the abadi. 

Abdul Hai v. Nathua, 1 A. L. J. 537 » followed. 

The wajib-ul-arz of a village contained the fol- 
lowing clause: “ Mohtatifu is realised from taiyats 
carrying on profession according to the agreement 
and is taken into account of the village income. 
The zemindar of the village sued certain weavers 
to recover the amount payable by them under 
this clause in respect of certain handlooms kept 
by th«mi 
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Held, (i) that the suit was one for the recovery 
of ground rent for the occupation of the abadi 
Bite i 

(2) that even if the amount sued for be regarded 
as a cess the clause in the wajib-ul-arz amounted 
to a sanction for realisation of the cess. A 
B A KnSin v, HydKr KuaN', (1923) A I. R. (A.) 

57 * 270 
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‘ . s : HI ( 1 ) (0), ( 3 )— Partition proceedings 
Objection to title of applicant—Assistant 

Collector, order of—Appeal to Civil Court. 

Where an objection regarding title is filed in 
a partition proceeding, three courses ouly 
open to an Assistant Collector, (1) to decline to 
grant the application for partition until the ques¬ 
tion is determined by a competent Court, (2) to 
require any party to the case to institute a suit 
iu the Civil Court, or (3) to proceed to inquire 
into the merits of the objection. If the Assistant 
Collector follows neither of the first two courses 
he must be taken to have followed the third course 
under section hi (1) (c) of the U. P. Land Revenue 
Act and as such his order is appealable to the 
Civil Court under clause (3) of the section. The 
defective and perfunctory nature of the inquiry 
cannot take the matter out of the jurisdiction 
of the Civil Appellate Court. 0 Bfi a gw a n D r x 
v. Brij BiiuKiian, 9O.& A. L- R. 885 868 

U. P. Local and Rural Polioe Rates Act (II of 1906). 
s. 14 —Rural Police rates, liability for — Contract, 
meaning of. 

The term "Contract” as used in section 14 of U 
P. Local and Rural Police Rates Act of 1906 means 
a contract between the landlord and the under-pro¬ 
prietor or permanent lessee, os the case may be, 
and means further a contract in its legal sense* 
presupposing the existence of two parties thereto! 
O Ali AubaS v. Kunw A r SiiEr Bahadur Singh, 

9 O, & A. L. R. 815 267 

V. P. Looal Rates Act (I of 1914), s. 8 (a). See 

U. P. Local and Rural Police Rates Act, 
1906, s. 14 267 

U. P. Municipalities Act (II of 1916), ss C6, 87 
— Contract—Municipal Board, acceptance by, of 
contract as valid—Third party , whether can ques- 
Hon validity. 

Where a Municipal Board accepts the validity 
of a contract, made otherwise than as provided 
in section 96 of the U. P. Municiplaties Act, and 
it§ liability thereunder, it is not open to a third 
party to challenge the validity of the contract. 

A MoiiaMmad Qasjm v ; Municipal Board, 
SaHaranpur, (1923) A.I. JP. (a.) 371 607 


' 1 581 267 , 180 , 184 — Building, construction 

of, with sanction—Power of Municipality to 
order demolition— " Estoppel,” meaning of. 

A Municipal Board is not debarred from taking 
action under section 267 of the U. P. Munici¬ 
palities Act in the interests of public health 
solely because it has previously given sanction 
to the construction of a building under section 
180 of the Act. Under section 184 no sanction 
operates as an estoppel or confers or extin¬ 
guishes any right or disability. The term 


U. P. Municipalities Act—conoid. 

'estoppel' used in section i8a is not confined 
to an estoppel against a plea of title to property, 
but also includes estoppel raised against a Munici¬ 
pal Board on the ground of its having granted 
any sanction under the preceding sections. 
Municipality of Sholapur v. Abdul Wahab. 
-S* 3 ; 428; 45 7971 23 Bom. L. R. 244, 

distinguished. A B a bu Lal v. Municipal Board. 
FaRRuKHaBaD, 21 A. L. J. 8 2 8; 9 O. & A. L. R. 
1 ° 53 ; (1924) A. I. R. (a.) 157 777 

Usurious Loans Act (X of 1918 ), s. 3— (/«. 

conscionable bargain — Illiteracy and ignorance 
of legal technicalities, whethe a ground of re¬ 
lief. 

A Court of Equity may grant relief to a debtor 
who has entered into an unusual, hard and un¬ 
conscionable bargain by reason of his illiteracy 
and ignorance of legal technicalities. 

Ghansham Singh v. Bhola Singh, 74 Ind. 
Cas. 411; 21 A. L. J. 465; (1923) A. I. R. (A) 490; 
45 A. 506, distinguished. 

A stipulation to pay interest at 2 per cent, per 
mensem compoundable with monthly rests is 
unconscionable. A Shyam LaL v. Badri 784 

Vendor and purchaser— Contract to sell—Specific 
performance — Damages. 

Defendant told a friend that he wanted to sell 
a house and communicated to him the terms 
on which he was willing to sell it. The latter 
arranged for the sale of the house and wrote to 
the former that plaintiff had agreed to purchase 
the house on the terms proposed and was sending 
a certain sum as earnest-money. Defendant 
received the sum, and promised to send a formal 
receipt by registered post. This he failed to do, 
and ultimately refused to sell the house on the 
ground that it belonged to his wife who was not 
willing to sell it. Plaintiff, thereupon, brought a 
suit for specific performance and in the alternative 
for damages : 

Held, (1) that there was a completed contract 
forthesaleof the house between the parties; 

(2) that specific performance could not, under 
the circumstances, be decreed; 

(3) that the plaintiff was entitled to damages 

for breach of the contract, the measure of damages 
being the difference between the market-value of 
the house and the contractual price. A Panna 
L/.L V. HuSain Beg, 21 A. L- J. 428 460 

- Principal and agent—Property in posses¬ 
sion of seller or agent—Delay in taking delivery 
—Seller or agent's power to sell—Notice to 
purchaser or principal—Contract Act (IX of 
1872), s. 107. 

Plaintiffs who carried on business at P. as com¬ 
mission agents, purchased certain goods from 
the defendants, who carried on business at S. As 
the defendants did not want immediate delivery, 
the goods remained iu the plaintiffs' godowns for 
about six months when the plaintiffs wrote to the 
defendants asking for ii.structions as to the 
despatch of the goods, saying that if they did not 
receive a reply immediately they would despatch 
the goods to S. The defendants who up to that 
time had not received the account for the goods 
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wrote back a letter the material part of which was 
as follows: — 

“I w*ote von to pet the account adjusted. I 
will send all the dues on hearing from you. What 
you write now is not acceptable to me. O, bro¬ 
ther, no fall in the market is yet in sight within five 
or seven days. It is not p’oper to bring one under 
clutches in this way. Iam read/ to give you 
damages nor do I propose to cause loss to you. 
If I would have got the goods here, [ would uot 
have suffered loss. Considering this you will get 
tae aco iuut adjusted.” 

At the time of this letter the market price of 
the goods in question at all events at P had 
fallen below the pric s current at the date of 
purchase. About a fortnigut after the rece.pt of 
the defendants’ letter the plaintiffs without any 
intimation to t .e defendants sold the goods at P. 
and brought a suit to recover th- d.Science be¬ 
tween tues.im realized and the purchase price :— 

Held, (i) that if the plaintiffs were to be 
regarded as sellers they were governed by section 
107 of the Contract ..ctand were not entitled to 
sell the goods without giving notice thatun ess the 
defendants took delivery they would sell the goods 
for what taey would fetch ; 

( 2 ) that if the ptamtiffs were to be regarded as 
the agents of the defendants their business was 
to hold the goods at the disposal of the.r princi¬ 
pals anl unless they aad express authority to sell 
them, they we e not entitled to sell them without 
either requesting piymeut or asking the defend¬ 
ants to take delivery and giving notice that in 
the event of their fa.lure to do so they would sell 
the goods for their account ; 

(3) that there was nothing in the letter of the 
defendants which could possibly be interpreted 
as an authority to the plaintiffs to sell. The 
letter really appealed to the generosity of the 
plaintiffs not to enforce their right of d spatching 
the goo is immediately, but to wait and possibly 
to wait a little ion. er lor payment and the mere 
fact that the defendants said that they were 
willing'to bear the loss or suffer any damage that 
may arise could not mean anything more than 
t at the loss was theirs and did not really concern 

the plaintiffs; , . , 

uj tuat, therefore, the plaintiffs could not 
recover anything from the defendants and that 
their suit must fail. Pat DhaNRaJ v• Firm 
SanBhi Ram-Panna La 928 

_._ Privity of extract—Money left in hands 

oj purchaser for payment to mortgagee, whether 

attachable as belonging to latter. 

One Harnam Singh mortgaged a house to Hira 
Singh for Rs. 700 and subsequently sold the 
We to one G: out of the sal* price Rs. 700 
were left with G fo payment to Hira Singh. G 
then sold the house to defendant, and again out 
of the sale price a sum was left with the 
defendant for payment to Hira Singh. The latter 
realised the mortgage-money direct from Harnam % 
Singh. Subsequently, he obtained a money., 
decree against Harnam Singh and in execution 
of • that decree brought to sale the sum left in 
deposit with the defendant tot payment to him* 


self. The deposit was purchased by plaintiff 
who now sued to recover the amount: 

Held (1) that Harnam Singh having paid off 
Hira Sin.h could claim to step into his shoes ; 

(2) but that Hira Singh not having been a party 
to the contract between G and the defendant 
could not enforce that contract and consequently 
there was no sum in tne hands of the defendant 
attachable as belonging to Hira Singb or 
Harnam Singh, and the plaintiff’s suit was, 
therefore, liable to be dismissed L Chet Kaurv. 

Gcrml-Kh mngii, (1 < 2 ^) A. I. R. (L.j 459 840 


-—— Purchase from person without title — 

Debt of vendor paid by purchaser—Suit by real 
owner for possession, purchaser whether entitled 
to rr-imbursemeni. 

A person who purchases property from one who 
l as no i.tle to sell, aud who, to save the property 
from sale in execution of a decree agai.st the 
latter, pays the amount of the decree, is not 
entitled upon dispossession by the real owner 
of the property, to be reimbursed the amount 
of t e decree paid by him. A Gaya PraSaD v . 

Metjiai J,al» (i9^3) A- I.R. (A.) 404 624 


- Sale of moveable properly — Notice of 

encumbrance—Burden of proof—Priority of 
title. 

Where a purchaser of moveable property alleges 
that he purchased without notice of an encum- 
bran- e on the property, the onus of proof that he 
had no notice lies on him. W here he fulfils that 
onus the fact that he has obtained possession 
would give him prior title. R Maung ChiT U. v . 
Bansi Dhar BaZaZ, 2 Bur. h. J. 63; (19 2 3) A - 
R. (R.i 153 3 ^8 

Wajib-ul-arz, whether record of contract —Settlement 
Officer, whether agent of landlord 
A Wajib-ui-arz may be a record of a contract 
though generally it is treated as a record of custom 
founded either on the investigation made by the • 
Settlement Officer or the opinions of the body of 
the proprietors of th. village. 

A Settle ment Officer cannot be regarded as an 
agent of the landlord so as to represent him a| 
one of the parties to a contract embodied in the 
wajib-ul-arz. 0 Aui AbbaS v . KunWaR SbER 
Bahadur Singh, 9 O. & A. L. R. 815 

Will— A diministration — Appointment of 

chas—Panchas, powers of. 

Where by a Will certain persons are apf 
Panchas, of whom one was to supervise 
work of administration, aud the Panchas ™ 
given power to appoint other Panchas, the P° 
of appointment can only be exercised 7 . ^ 

whole bod,, of Panchas. An appointmeu, 
fore, by one of the Panchas of a success GaSFa!E 
self by his Will is invalid. B ShaN** j 3^ 
LEi. E v. DAMODAR B HUB AND AS, (19 31 figg 

(B.) 216 .. _ Duty of Court 

———Circumstances of suspicion zj 7 

—Onus of proof. regarding the alleg- 

Lircuinstances of suspicion 8 vigilant care 

e l execution of a Will uel ? ourt ^ investigating’ 
arid 1 circumspection of a ^ , dence in support 
the case and e xa min ing tn _ __ ^ 
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of the Will. Such evidence must remove the 
suspicion and establish affirmatively to the satis¬ 
faction of the Court that the Will put forward 
was the Will of the testator. 

Where the instrument of a Will is inofficious, 
i.e., not consonant to the testator’s natural affec¬ 
tions and moral duties, stringent proof of its 
execution is demanded. 

Jagranu. Kcer v. Durga Parshad, 22 Ind. Cas. 
103; 36 A. 93: 16 O. C. 386; 12 A. I.. J. 123; 26 
M. I*. J. r53; 15 M. L. T. 125; ( 1914 ) M. W. N. 
137; 19 C. L. J. 165; 18 C. W. N. 321; 16 Born. 
J.. R. 141; 1 O. L. J. 571 41 I. A. 76 (P. C.), 
Williams on Executors, 1921. Volume I, page 50, 
re’ied on. 

There is no inflexible rule as regards the nature 
of the evidence required in any particular circum¬ 
stances, but the evidence in favour of a Will pro¬ 
pounded after a long lapse of time must extend 
to clear proof of execution. M Ros.v M »Ri\ B 1 
v. JACOBA Sot zv, (1923) M. W. N. 64/; 18 1 .. W. 
5 8; ( L 924. A. 1 . R. (M j 131 881 

-, construction of —Malik and Kabiz, mean¬ 
ing of — Legatee ne.\t thir—Intent on to conv'y 
at solute r state— Prcsumfit on. 

The expressions *•;. altk” and l 'kabiz “ used in 
a Will convey an absolt te owneiship to the lega'ee 
Hanlul Pranlal v. Dai Iiewa, 21 B. 376; 11 led. 
Dec. (N. s.) 253 and Matilal Mrthalal v. 

Advocate-General of Bombay, n Ind. Cas. 517; 
35 B. 279; 13 Bom. L. R. 471. relie I on. 

The fact that an only daughter of 

a H.ndu testator who, in the absence of 
a Will, vculd have had the estate lor life, 

) as been bequeathed the estate should be taken 
into consideration in estimating the intension 
of t! e testator. In such a case the .n'eren e is that 
an absol te estate w;s intended to be conveyed. 
l aieh Cltand v. Hup Chand, 37 Ind. Cas. 122; 

-38 A. 446; 18 » oin. L. R. 9 °°: 20 M. L. T. 4 1; 

21 C. W N. 102; 4 L. W. 597; (191 0 ) 2 M. W N. 
567:26 C. L. J. 18;; 43 I. 183 ( '• C.) and 
.Surajtnani v. fiabi Aath Oiha, 30 A. 8 .j: 5 A L 
J 6r; 12 C. W. N. 23c; 18 M I,. J. 7: 10 Bom. L. 
R 39: 7 C L. J. 131: M. L. T. 144; 35 I A. 17 
(P. C.), distinguished. N BhaVaramv. Na hu 8(2 

£ - Execution—Delay of twenty yws *'* 

applying fur Prolate—Delay unexplain'd, effect of 
—Evidence Act (J of 1872). s 90, applicability 

An application was made for Pr« bate cf a Will 
some twenty years after the Will was alleged to 
have been executed, and the witnesses who 1 im¬ 
ported to have attested the execution of the Will 
were dead ; no explanation was forthcoming cs 
to the delay in bringing the Will into Court for 


purposes of Probate, nrr auv evidence as to the 
custo y of tlie Will before it was produced iuC urt, 
mil the only evidence of execution offered as, 
Mnt of persons wh > profess d to identify the 
signatures on the Will : 

//•/«/ that 1 he excMition rt the Will had not been 
snlMnctorily proved, a d that the provisio s 
of section <_/> of the Evidence Act could not be 
applied to the case. N Cu a.vnli..yL v. I’vsa, 
(1 23) A. I. R. (V.) 109 660 

-- — Two executors—Application for Prolate 

by one — It enunciation of < recutorship by ctlny 
— Ft,bale, grant cf- Subsequent application fir 
wtlhdiaual cj renunciation, whether competent. 

II, one 01 the two executors appented under a 
Will, a peared on notice of an application for Pro¬ 
bate by the other exeutor. and stated that he 
did not agree to be an executor under the Will. 
He prayed that his objections to tne Will might 
be noted and the suit might be deei led Even¬ 
tually Probate was granted to tne applicant. 
Som dime afterwards // applied to with¬ 
draw hi? previo .s application renouncing the 
executorship and prayed that lie might be appoint¬ 
ed executor along with the other per on This 
application ha'mg been rejected H appealed : 

Held that inasmuch as the grant of Probate 
had olrealy been made at the time when the 
appellant a-ked to with draw hi« renunciation 
of the executor*hip. that appli«arioii came too 
late and the appellant was not eutiiled to any 
relief. C HaRi Ram v . Ram Ram Sincii Ciiou- 
diiury. 7 C. W. N. 283; (1925) A. 1 . R. (C.J 4/4 
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Workman s Breach 0! ( ortract / ct (XHI of 185 P), 

as amende by A cl X l l of 1921#). s. 2 enquiry 
under — Transfer—Criminal Procedure Code 
(Act V of 1898). ss. 4. 6, 526. 

An enquiry by a .Magistrate tinder the Workman's 
Breach of Contract Act against a labourer is 
au enquiry b\ a Magistrate or a Criminal Court 
within the meaning ol section 6 of th criminal 
Procedure Code, a d as s ch is subject to the 
operation « f section 326 of tha' Code, even 
though 1 he ob;<ct of the enquiry is merely lo 
issue coercive orders, and i! necessary, to enforce 
the same by a Sentence of impr.'souuit nt 

The definition of enquiry given in section 4 
clause (A) ot the Cnm.nnl Procedure Code 
is not exhaustive. Any enquiry by a 
Magistrate or a Criminal Court subordinate to 
the Hi h Court can le tie subject-matter of a 
trans'er by the High Court. A B a nsi v • 
Lakshmi Das, (1924) A. I, R. (A.) 76; 45 A. 7co; 
25 Cr. I..J.72 884 
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